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CHAPTER    I. 

WHAT  INSURANCE  IS  AND  HOW  IT  IS  EFFECTED. 


SECTION   I. 

IK    WHAT    MANNER    AND    B7    WHOM    THE    CONTRACT    OF    INSURANCE 

MAT  BB  MADE. 

By  the  contract  of  Marine  Insurance  the  insurer,  for  a  con- 
Bideration  which  is  called  a  premium,^  undertakes  to  indemnify 
the  insured,  against  loss  on  property  arising  from  perils,  the 
property  and  the  perils  being  both  defined  by  the  instrument  of 
agreement,  aided  by  the  law.^    Insurers  are  under  no  obligation 


1  See  post,  cfa.  5. 

'  See  Le  Qaidon,  chap.  1,  art.  1 ;  EmcrigOD,  chap.  1,  Meredith's  ed.,  p.  2 ;  Bocciu, 
logenoU's  Ed.^  85. 
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to  insure  for  A  vT>^y^r^#Jrti  JW¥>*^^^  ^^^^  ^^^^  ^^^  action  will 
not  he  against  them  for  combining  to  refuse  to  insure  for  a  cer- 
tain person,  however  malicious  their  motive  may  be.^  But  this 
question  would  depend  somewhat^  if  the  insurance  was  sought 
to  be  effected  of  an  incorj>6»ated  company,  upon  the  nature  of 
its  charter,  which,  howeveij  ge'nerally  only  gives  the  power,  but 
does  not  compel  the  coiO^a^y  to  make  insurance  for  all  who  offer. 


•  •  • 

•  •  •^" 


..    •  •. 


•  * 


.*/At)0/the  Parlies  to  the  Contract 


It  maj  bfe  'nftide,  generally,  by  any  parties  competent  to  enter 

into  anjf  coigtract'  The  principal  exception  in  practice  is  an  alien 

enemi^f.^iA*  whose  favor  no  contract  of  insurance  can  usually 

be'«&nfc>rced  in  our  courts.     An  insurance  for  his  benefit,  or  to 

.  Ccf^tt^  any  property  or  interest  belonging  to  him,  is  void.^     And 


•  •   « 

•  •  • 


1  Hant  V,  Simonds,  19  Mo.  683. 

*  The  doctrine  at  one  time  prevaUed  in  England,  supported  by  the  great  anthority  of 
Lord  Mansfidd,  that  it  was  lawful  to  insure  an  enemy's  property.  Planche  v.  Fletcher, 
1  Dong.  251 ;  Lavabre  v.  Wilson,  id.  284;  Thellnsson  v.  Fergnsson,  id.  361 ;  Eden  v, 
Parkison,  8  id.  732 ;  Sermon  v.  Woodbridge,  id.  781 ;  Tyson  v.  Gnmey,  3  T.  R.  477 ; 
Henkle  v.  Royal  Exch.  Ass.  Co.  1  Yes.  sen.  317 ;  Gist  v.  Mason,  1  T.  R.  84.  It 
would  seem,  however,  that  the  question  of  the  legality  of  snch  insurances  was  never 
fairly  met  and  decided  by  Lord  Mansfidd,  as  is  shown  by  what  fell  from  Btdiar,  J.,  in 
Bell  V.  Gilson,  I  B.  &  P.  345, 354.  "  When,"  says  he, "  the  case  of  Gist  v.  Mason  came 
on,  I  more  than  once  conversed  with  Lord  Mansfield  on  the  subject,  being  desiron8|to 
obtain  his  opinion  on  the  legality  of  such  insurances.  On  the  legality,  however,  I 
never  could  get  him  to  reason.  Ho  often  said  that  in  former  times  it  was  considered 
for  the  interest  of  the  country  to  insure  enemy's  property,  and  on  the  persuasion  of  its 
being  for  the  interest  of  the  country,  he  always  discountenanced  any  objection  on  that 
head.  But  he  never  went  beyond  the  ground  of  expedience."  It  was  supposed  thai 
the  country  would  gain  more  by  the  payment  of  premiums  to  the  insurers,  than  it 
would  lose  by  the  payment  of  losses  to  the  assured.  Two  tempo^^ary  acts  of  parlia- 
ment, applying  only  to  existing  wars,  have  made  snch  insurances  illegal.  21  Geo.  2, 
c.  4 ;  33  Geo.  3,  c.  27,  ^  4.  The  courts  of  law,  however,  since  the  time  of  Lord  Ifaiis- 
Jidd,  have  established  by  a  long  course  of  decisions  the  doctrine  that  all  insurance  of 
an  enemy's  property  is  illegal.  The  cases  of  Brandon  v.  Nesbitt,  6  T.  R.  23,  and  Bris- 
tow  o.  Towers,  id.  35,  decided  that  no  action  could  be  maintained  on  a  policy  of  insnr* 
ance,  by  or  in  favor  of  an  alien  enemy.  The  question  of  the  legality  of  such  insur- 
ances, though  raised  and  ably  argued  by  counsel,  especially  in  the  latter  case,  was  not 
decided  by  the  court.  The  precise  question  was  raised  in  Furtado  r.  Rodgers,  3  B.  & 
P.  191,  and  such  insurance  was  held  to  be  void  because  illegal.  See  also,  Kellner  v. 
Le  Mesurier,  4  East,  396 ;  Gamba  v.  Le  Mesurier,  4  East,  407.  The  case  of  Brandon 
p.  Curling,  4  East,  410,  must  be  regarded  as  extending  the  doctrine  stilP  further.  In 
this  case  insurance  was  effected  on  goods  shipped  on  board  a  neutral  ship,  on  acooont 
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it  U  the  exclusive  right  of  every  government  to  determine  who 
are  its  public  enemies.  And  if  a  citizen's  property,  which  is 
within  the  territories  of  a  foreign  nation  when  that  nation  be- 
comes a  public  enemy,  is  bro^ht  from  thence  while  the  war 
continues,  it  is  presumed  to  be  a  trading  with  the  enemy,i  unless 


and  at  the  risk  of  Frenchmen  before  war  was  declared  between  Great  Britain  and 
France.  The  goods  were  exported  daring  the  war  and  were  captured  at  sea  bj  a  co- 
beUigerent,  and  Lord  Elle/Aorough,  C.  J.,  laid  down  the  rale,  and  the  case  was  decided 
npon  the  ground,  "  that,  where  the  insnranoe  is  upon  goods  generally,  a  proviso  to  this 
eflfect  shall  in  all  cases  be  considered  as  engrafted  therein,  namely, '  provided  that  this 
tnsiinince  shall  not  extend  to  cover  any  loss  happening  daring  the  existence  of  hostili- 
ties between  the  respective  conntries  of  the  assured  and  the  asshrer.' "  It  may  be  laid 
down  that  every  insurance  entered  into  in  time  of  war  of  enemy's  property  is  abso- 
Intely  void,  as  ill^al ;  and  that  the  effect  of  a  subsequent  war  is  at  least  e^rely  to 
mspend  the  contract  during  the  continuance  of  the  war ;  and  perhaps  to  co^^letely 
avoid  it.  See  Griswold  v,  Waddington,  15  Johns.  57, 16  Johns.  438 ;  The  Hoop,  1  Rob. 
Adm.  196,  201.  See  also,  Le  Guidon,  chap.  3,  art.  5;  Emerigon,  chap.  4,  sec.  9, 
Meredith's  ed.,  103 ;  2  Yalin,  liv.  3,  tit.  6,  art.  3 ;  Du  Ponceau's  Bynkershoek,  chap. 
21.  Where  the  assured  becomes  an  alien  enemy  after  the  happening  of  a  loss,  the 
remedy  is  merely  suspended  during  the  existence  of  the  war,  and  his  right  may  be  en- 
fiyroed  upon  the  return  of  peace.  Fiindt  v.  Waters,  15  East,  260.  For  exceptions  to 
the  rule  that  no  contract  with  an  alien  enemy  is  valid,  see,  as  to  ransom  bills,  Ricord  v. 
Bettenbam,  8  Burr.  1734 ;  Comu  v,  Blackbume,  2  Doug.  641 ;  Goodrich  v.  Gordon,  15 
Johns.  6 ;  Per  Chancellor  Kent,  Griswold  v.  Waddington,  16  Johns.  438, 451 ;  Per  Sir 
Wiilkim  Scott,  The  Hoop,  1  Rob.  Adm.  196, 201 ;  Per  Washington,  J.,  in  Crawford  v.  The 
William  Penn,  3  Wash.  C  C.  484,  492 ;  and  as  to  bills  drawn  in  an  enemy's  country 
and  indorsed  to  an  alien  enemy  by  and  for  the  subsistence  of  a  prisoner  of  war,  An- 
totne  17.  Mofshead,  6  Taunt.  237.  The  remedy,  however,  upon  Wich  contracts  would 
be  suspended  daring  the  continuance  of  a  war.  The  actions  in  Ricord  n,  Bettenham, 
and  Coma  v.  Blackbume,  were  brought  in  the  names  of  the  aliens.  It  is  true  that^  in 
the  former  case,  aa  is  said  by  Lord  Kaiyon  in  Brandon  v,  Ncsbitt,  6  T.  R.  23,  the  action 
was  not  brought  until  peace  was  restored,  and  the  objection  of  the  plaintiff  being  an 
alien  enemy  was  thus  got  rid  of;  but  the  latter  c^so  was  brought  during  the  continu; 
ance  of  the  war.  '  There  seems  to  be  no  reason  why  the  general  principle  that  trading 
with  an  enemy  daring  the  continuance  of  a  war  is  illegal,  should  jiot  apply  to  the  con- 
tract of  insurance.  Speaking  of  this  principle  Mr.  Justice  Stcry  said :  "  It  has  grown 
hoaiy  under  the  reverelft  respect  of  centuries,  and  oannot  now  be  shaken,  without  up- 
rooting the  very  foundations  of  national  law."  The  Cargo  of  the  Ship  Emulous,  I 
Gallis.  563,  571.  See  also.  Potts  v.  Bell,  8  T.  R.  548 ;  Wlllison  u.  Patteson,  7  Taunt. 
439. 

^  The  Hoop,  1  Rob.  Adm.  196 ;  The  Elizabeth  of  Ostend,  cited  1  RoK  Adm.  202 ; 
The  Jnfirow  Louisa  Margaretha,  cited  1  Rob.  Adm.  203,  8  T.  R.  557,  1  B.  &  P.  349, 
n. ;  The  St.  Phillip,  cited  8  T.  R.  556 ;  The  Brig  Mary,  1  Gallis.  620 ;  The  Rapid,  1 
Gallia.  295,  8  Cranch,  155;  The  Ship  St.  Lawrence,  1  Gallis.  467,  9  Cranch,  120;  The 
Alexander,  8  Cranch,  169.  See  also.  The  Brig  Joseph,  1  Gallis.  545.  In  regard  to 
the  n^  of  a  citizen  in  a  foreign  country  to  remove  his  goods  immediately  after  war 
breaks  out,  lee  post,  p.  15,  n.  3.  The  case  of  The  Madonna  delle  Gracie,  4  Rob.  Adm. 
195,  has  been  supposed  to  oonntenanoe  the  doctrine  that  if  a  license  might  be  obtained. 
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he  has  ordered  the  goods  before  the  war  and  had  no  means  of 
countermanding  the  order  afterwards.^  But  transactions  with 
an  enemy,  which  are  not  voluntary  but  the  result  of  a  strict  ne- 
cessity^ are  not  illegal.^  •  Ahulliaas  the  national  character  of  her 
flag,^  but  this  does  not  determine  the  nationality  of  the  cargo.^ 

A  trade  or  a  transaction  is  sometimes  made  legal  by  a  license 
given  to  a  party  who  otherwise  would  have  had  no  right  to  carry 
it  on.    This  license  may  be  "  to  any  person  possessing  it,"  ^  —  or 


it  would  be  the  same  as  if  it  had  been,  and  the  cai^  woald  be  protected.  This  has 
arisen  from  the  following  expression :  "  The  circnmstances  of  this  case  may  be  taken 
as  yirtaallj  amounting  to  a  license ;  inasmuch,  as  if  a  license  had  been  applied  for,  it 
must  iMre  been  granted/'  But  this  case  was  decided  on  its  peculiar  circumstances. 
The  claimant  was  a  British  consul,  who  had  not  acted  as  a  merchant,  but  had  bought 
the  cai^  in  question  for  the  British  government,  to  supply  its  fleets.  It  will  be  seen, 
therefore,  that  the  case  is  not  an  authority  to  the  point  that  a  citizen  may,  after  war  has 
broken  out,  bring  home  his  goods  without  a  license. 

^  The  JufTrow  Catharina,  5  Bob.  Adm.  140.  In  the  case  of  The  Merrimack,  8 
Cranch,  317,  the  goods  were  purchased  by  British  merchants  in  England,  in  pursuance 
of  orders  from  American  citizens,  before  the  war  between  the  United  States  and  Great 
Britain  commenced.  After  it  broke  out  they  were  shipped  to  the  agent  of  the  British 
merchants  in  this  country,  who  was  an  American  citizen,  "  on  account  and  risk  of  an 
American  citizen."    Held,  that  they  were  not  liable  to  condemnation. 

^  Jenks  V.  Ballet,  1  Caines,  60;  Hallet  v.  Jenks,  3  Cranch,  210, 1  Caines  Cas.  43. 
The  action  was  upon  a  policy  of  insurance,  on  a  vessel  from  Hispaniola  to  St.  Thomas. 
The  vessel,  while  o^  voyage  from  Newport  in  Rhode  Island  to  Havana,  was  com- 
pelled to  put  into  Hispaniola,  a  country  in  the  possession  of  France.  The  cargo  was 
landed  in  order  that  the  vessel  might  be  repaired,  and  was  prevented  from  being  n- 
loaded  by  the  government.  It  was  sold,  and  the  cargo  on  board  at  the  time  of  the 
seizure  was  bought  with  the  proceeds.  By  an  act  of  congress  passed  June  13, 1798, 
all  commercial  intercourse  between  the  United  States  and  France,  and  the  dependencies 
thereof,  was  prohibited.  The  vessel  was  captured  by  a  British  frigate,  and  the  assured 
claimed  as  for  a  total  loss.  Held,  that  under  the  circumstances  the  voyage  was  not 
illegal  so  as  to  avoid  the  insurance. 

s  The  Vrow  Elizabeth,  5  Rob.  Adm.  2 ;  The  Primus,  Eng.  Adm.  1854,  29  Eng.  Ik 
&  Eq.  589 ;  The  Industrie,  Eng.  Adm.  1854,  33  Eng.  L.  &  Eq.  572. 

*  The  Yrecde  Scholtys,  5  Rob.  Adm.  5,  note ;  The  Primus,  cited  supra, 

^  It  has  been  much  disputed  in  England  whether  the  property  of  an  alien  enemy  is 
protected  by  a  license,  in  which  the  grantees  are  described  in  general  terms.  In  The 
HofTnung,  2  Rob.  Adm.  162,  Sir  WilUam  Scott,  after  stating  that  the  king  might  give 
an  enemy  liberty  to  import,  said :  "  But  I  apprehend,  that  unless  there  are  very  express 
words  to  this  effect  to  be  found  in  the  license,  I  am  to  consider  its  meaning  as  not  going 
to  that  extent,  but  as  giving  such  a  liberty  only  to  subjects  of  this  country ;  it  is  a 
license  '  to  British  subjects '  to  import,  6c.,  and  as  I  understand  it,  they  are  to  import 
on  their  own  account,  and  if  it  appeared  that  thQ  importation  was  on  the-  aacount  of 
'other  than  British  merchants,  I  should  hold,  that  under  the  terms  of  this  license,  it 
*eould  n6t  be  considered  a  legal  importation."    See  also,  The  Beurse  Van  Eoningsberg, 
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otherwise  be  made  transferable ;  but  if  not  so  made  it  is  personad 
only,^  and  it  will  be  fairly  but  yet  accurately  if  not  strictly  con- 
strued as  to  all  its  indulgences.^  And  it  must  be  a  license  froni 
our  own  government;  for  the  mere  sailing  under  an  enemy's 
lieense  constitutes  an  act  of  illegality.^     Nor  will  a  pretended 


S  Rob.  Adm.  169.  A  license  to  P.  B.  &  C.  (who  were  in  fact  British  merchants),  on 
behalf  of  themselves  and  others,  to  export  goods  on  a  certain  vessel  bearing  any  flag 
except  the  French,  was  held  by  the  King's  Bench  not  to  warrant  an  export  of  goods, 
which  were  at  the  time  of  shipment  the  property  of  an  alien  enemy.  See  also,  to  the 
same  point,  Flindt  r.  Scott,  15  East,  525.  This  case  was  reversed  in  the  Exchequer 
Chamber,  5  Tannt.  674.  And  it  may  now  be  considered  as  settled,  that  the  property 
of  an  enemy  is  protected  by  snch  a  license.  Robinson  v.  Touray,  1  M.  &  S.  217 ; 
Hallman  v.  Whitmore,  3  id.  337  ;  Fayle  v.  BonrdiUon,  3  Tannt.  546 ;  Morgan  v.  Os- 
wald, id.  555;  Feise  v.  Bell,  4  Taunt.  4;  Schnakoneg  v.  Andrews,  5  Tannt.  716; 
IJsparicha  v.  Noble,  13  East,  332.  See  also,  Hagedom  v.  Bazett,  2  M.  &  S.  100; 
Warin  v.  Scott,  4  Tannt.  604;  Feise  v.  NeWnham,  16  East,  197. 

^  Bosk  V.  Bell^  16  East,  3 ;  Barlow  v,  M'Intosh,  12  id.  311 ;  Grigg  v.  Scott,  4  Camp. 
839;  Feize  v.  Thompson,  1  Taunt.  121. 

*  Sir  William  ScoU,  in  the  case  of  The  Cosmopolite,  4  Rob.  Adm.  8, 1 1 ,  said :  "  Licenses 
being  then  high  acts  of  sovereignty,  they  are  necessarily  stridi  juris,  and  must  not  be 
carried  further  than  the  intention  of  the  great  authority  which  grants  them,  may  be 
supposed  to  extend."  Sec  also.  The  Juno,  2  Rob.  Adm.  116;  The  Goede  Hoop, 
Edw.  Adm.  328.  In  this  last  case  the  old  doctrine  was  very  much  modified.  The 
following  was  laid  down  by  Sir  WUliam  Scott  as  the  guide  for  the  court  in  this  and  sub- 
sequent cases :  "  They  are  not  mere  matters  of  special  and  rare  indulgence,  but  are 
granted  with  great  liberality  to  all  merchants  of  good  character,  and  are  expressed  in 
yery  general  terms ;  requiring,  thertfore,  an  enlarged  and  liberal  interpretation.  At 
tbe  same  time  they  are  not  free  from  control ;  restrictions  dictated  by  prudent  caution 
are  annexed,  and  where  they  are  so  annexed,  those  restrictions  must  be  supposed  to 
have  an  operative  meaning.  It  is  not,  therefore,  in  the  power  of  this  court  to  apply 
such  an  interpretation  to  a  license  as  would  be  in  direct  contradiction  to  its  express 
terms,  or  to  say  that  effect  should  be  given  to  one  part  and  not  to  another.  If  the 
penniaeion  is  for  a  ship  to  go  in  ballast,  it  would  be  impossible  for  the  court  to  say  that 
U  shall  go  with  a  cargo ;  for  that  would  be  not  an  interpretation,  but  a  contravention 
of  the  license.  But  where  it  is  evident  that  the  parties  have  acted  with  perfect  good 
Ikith,  and  with  an  anxious  wish  to  conform  to  the  terms  of  the  license,  I  presume  that 
I  am  only  carrying  into  effect  the  intent  of  the  grantor,  when  I  have  recourse  to  the 
utmost  liberality  of  construction,  which  it  is  in  the  power  of  this  court  to  apply.  As 
a  general  rule,  therefore,  it  is  to  be  understood,  that  where  no  fraud  has  been  commit- 
ted, where  no  fraud  has  been  meditated,  as  far  as  appears,  and  where  the  parties  have 
been  prevented  from  carrying  the  license  into  literal  execution  by  a  power  which  they 
oould  not  control,  they  shall  be  entitled  to  the  benefit  of  its  protection,  although  the 
terms  may  not  have  been  literally  and  strictly  fulfilled."  See  also,  Flindt  v.  Scott,  5 
Tannt.  674;  Klingcnder  v.  Bond,  14  East,  484,  and  cases  ante,  p.  6,  n.  3.     ' 

*  The  Anna  Catharina,  4  Rob.  Adm.  107 ;  The  Julia,  8  Cranch,  181 ;  The  Aurora, 
id.  203;  The  Hiram,  1  Wheat.  440;  The  Ariadne,  2  Wheat  143;  Craig  v.  United 
States  Ins.  Co.,  Pet.  C.  C.  410.  It  has  been  held,  in  Connecticut,  that  if  the  insured 
obtain  such  a  license  through  the  minister  of  the  neutral  power,  to  a  port  of  whoso 
ooantiy  tha  vessel  is  going,  the  voyage  is  not  illegal.    Bulkley  t7.  Derby  Fishing  Co^ 
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sale  prevent  adjudication  according  to  real  ownership.^  The 
fraudulent  alteration  of  a  license  destroys  its  validity,  even  where 
the  person  claiming  protection  is  innocent  of  the  fraud.*  And 
a  wrong  description  invalidates  a  license,  as  where  a  person  is 
described  as  of  London,  merchant,  when  he  resides  elsewhere, 
although  he  intended  to  go  to  London  and  settle  there.^  The 
defence  of  ^'  alien  enemy "  is  one  which  is  not  favored  by  the 
law,^  and  it  has  been  said  that  the  plea  must  not  only  aver  such 
hostile  character  but  also  must  set  forth  every  fact  that  negatives 
the  ylaintiiPs  right  to  sue.^  But  it  has  been  sbown^by  Mr.  Jus- 
tice &ory  that  this  position  is  not  sustained  by  authority,  the 
true  rule  being  that  every  fact  must  appear  upon  the  record 
which  negatives  the  right  of  the  alien  to  sue.^ 

Alien  friends  may  be  parties  to  contracts  of  insurance  as  fullj^ 
to  all  intents  and  purposes,  as  .citizens  or  subjects  of  the  coun- 
try where  the  policy  is  made.  And  an  alien  enemy  in  a  coun- 
try at  war  with  his  own,  may  have  rights  and  privileges  which 
the  courts  of  that  country  may  enforce ;  ^  and  if  an  alien  has  a 


1  Conn.  571.  This  decision  is  not  in  conformity,  however,  with  those  above  cited. 
The  same  may  be  said  of  Perkins  v.  N.  £.  Mar.  Ins.  Co.,  12  Mass.  214;  Hay  ward  o. 
Blake,  id.  176.  See  Ogden  v.  Barker,  18  Johns.  87 ;  Colqahoan  v.  N.  Y.  Flrcm.  Ina. 
Co.,  15  id.  352. 

1  The  Vrouw  Bcrmina,  1  Rob.  Adm.  163;  Th#Sechs  Geschwistem,  4  id.  100;  The 
Omnibns,  6  id.  71 ;  The  Minerva,  6  id.  396;  The  Ocean  Bride,  £ng.  Adm.  1854,  ^ 
Eng.  L.  &  Eq.  576;  The  Soglasie,  Eng.  Adm.  1854,  33  Eng.  L.  &  Eq.  587.  Th» 
Emeit  Merck,  Eng.  Adm.  1854,  33  Eng.  L.  &  Eq.  594. 

<  The  Loaise  Charlotte,  1  Dods.  308. 

'  Elingender  v.  Bond,  14  East,  484.  *Bat  see  Lemcke  v.  Yaoghan,  1  Bing.  473,  8 
J.  B.  Moore,  646,  7  Dowl.  &  R.'236.  See  generally  Rawlinson  v.  Janson,  12  East, 
223 ;  The  Jonge  Johannes,  4  Rob.  Adm.  263 ;  The  Jonge  Klassina,  5  id.  297 ;  The 
Cousino  Marianne,  Edw.  Adm.  346 ;  Robinson  r.  Morris,  5  Taunt  720. 

*  Shepelcr  v.  Dorant,  14  C.  B.  582,  25  Eng.  L.  &  Eq.  334.  The  court  in  this  case 
had  made  an  order  for  time  to  plead,  putting  the  defendant  trader  terms  to  plead  issa- 
ably.  On  the  twenty-eighth  of  the  month  war  was  declared,  and  on  the  twenty-ninth 
the  defendant  took  out  a  summons  for  leave  to  file  the  plea  of  alien  enemy,  which  the 
conrt  refused  to  grant.  Jervis,  C.  J.,  said  :  **  As  far  as  I  am  concerned,  I  shonld  not 
wish  to  encourage  pleas  of  this  sort.  The  conrt*will  not  put  the  defendant  into  a  posi- 
tion to  plead  such  a  plea.  There  may  be  eountries  in  which  advantage  might  be  taken 
of  such  a  plea ;  but  fortunately  in  this  country  a  more  liberal  policy  prevails,  and  the 
courts  hefe  will  require  the  utmost  technical  strictness  in  such  cases,  and  will  make 
every  intendment  against  such  a  plea." 

«  Casseres  v.  Bell,  8  T.  R.  166. 

*  Society  for  the  Propagation  of  the  Gospel  v.  Wheeler,  2  Gallis.  105,  127, 130. 

V  Thus  in  the  case  of  the  Society  for  the  Propagation  of  the  Gospel  v.  Whoelor, 

2  Gallis.  105, 135,  it  being  provided  by  treaty  between  England  and  this  country,  that 
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license  to  carry  on  a  certain  trade,  he  may  insure  it.^  But  it  is 
otherwise  with  alien  enemies  generally,  as  we  have  seen.'  It 
may  therefore  be  very  important  to  ascertain  who  is,  and  who  is 
not,  an  alien. 

An  alien  is  one  who,  in  common  phrase,  belongs  to  .another 
country;  or  in  legal  phrase,  one  who  owes  allegiance  to  the 
sovereignty  of  another  country,  and  .has  there  the  rights  and 
obligations  of  a  citizen  t>r  subject  And,  as  a  general  rule,  the 
citizens  of  a  country  which  is  under  the  temporary  or  permanent 
dominion  of  the  enemies  of  another  country,  are  considered  as^ 
aliens  in  respect  to  such  country,  and  all  trade  with  them  is  ille- 
gaL  But  if  the  government  chooses  to  recognise  the  country  as 
neutral,  courts  of  justice  are  bound  by  such  recognition,  and  the 
citizens  are  treated  as  subjects  of  any  other  neutral  power.^ 

Every  man  has  a  domicil  somewhere  or  other ; '  and  where 
he  has  not  a  domicil,  it  may  be  said  that  he  is  an  alien.  The 
right  of  a  citizen  of  a  country  to  expatriate  himself  during 
war,  in  order  to  acquire  neutral  rights  and  privileges,  has  been 
much  discussed  in  this  country,  and  perhaps  on  authority  the 
law  is  not  yet  settled  whether  he  may  do  this  at  all,^  but  it  is 


the  sabjects  of  either  conntry  who  then  held  lands  in  the  other,  should  continae  to  hold 
them,  and  that  neither  they  nor  their  heirs  and  assigns  should  be  regarded  as  aliens  in 
zespect  to  the  lands  and  the  legal  remedies  incident  thereto,  Kr.  Justice  Story 
expressed  a  strong  opinion  "  that  as  to  all  the  titles  and  estates  within  the  article,  an 
alien  enemy  might  maintain  all  the  legal  remedies  "  in  a  time  of  war,  as  well  as  when 
the  ooantries  were  at  peace.  In  Wells  r.  Williams,  I  Salk.  46,  1  Ld.  Raym.  282,  it 
was  held  that  an  alien  enemy  living  in  a  foreign  country  under  a  safe  conduct,  or  an 
alien  coming  to  a  country  in  time  of  peace,  and  living  there  under  protection,  can 
maintain  an  action  during  war. 

^  Hagedom  v,  Reid,  1  M.  &  S.  567 ;  Kensington  v.  Inglis,  8  East,  273  ;  Usparicha 
V.  JSo\)\e,  13  East,  332.  See  also,  De  Tastet  v.  Taylor,  4  Taunt.  233 ;  Grigg  v.  Scott, 
4  Camp.  339. 

3  Blackbnme  v.  Thompson,  15  East,  81,  3  Camp.  61 ;  Hagedom  v.  Bell,  1  M.  ft 
S.  450. 

*  Crawford  v.  Wilson,  4  Barb.  504.  p 

*  In  The  Bos  Hermanos,  2  Wheat.  76,  98,  there  is  a  remark  upon  this  point  which, 
although  not  entitled  to  the  force  of  a  decision,  as  the  opinion  turned  partly  upon 
another  point,  is  yet  entitled  to  great  weight.  The  question  was  as  to  the  domicil  of 
the  claimant  at  the  port  of  Carthagena,  he  having  during  the  war  returned  to  the 
United  States,  and  \»ecome  the  owner  of  a  privateer  at  New  Orleans.  Mr.  Justice 
Story  said :  "  In  respect  to.  the  domicil  of  Mr.  Green,  there  is  certainly  much  reason 
to  doubt,  if  it  would  be  sufficient  to  protect  him,  even  if  he  could  show  himself,  at  the 
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certain  that  if  he  removes  ''  in  order  to  mask  his  mercantile  pro- 
jects under  a  neutral  flag,"  such  an  act  is  fraudulent  and  of  no 
avaiL^ 

Where  the  domicil  is,  depends  upon  the  two  essential  ele- 
ments, of  residence  and  intention.^ 

Besidence  implies  intention,  where  there  is  no  evidence  to  the 
contrary;^  and  sometimea  the  whole  question  of  domicil,  or 
alienage,  is  determined  by  the  consideration,  whether  the  resi- 
dence is  of  that  length,  or  for  that  purpose,  or  of  that  character, 
that  it  implies  absolutely,  intention^  and  therefore  proves  dom^ 
icil. 

Every  case  in  which  this  question  arises  must  be  judged  of  by 
itself.  But  some  considerations  and  adjudications  may  be  useful 
in  determining  it 

Domicil  is  but  a  Latin  form  of  the  word  "  home ; "  and 
•every  man  has  his  home,  says  the  Roman  civil  law,  there  where 
^  he  has  established  his  hearth  and  the  sum  of  his  possessions 


tim6  of  capture,  a  citizen  of  Carthagena.  For  if  upon  his  retam  to  New  Orleans  after 
the  war,  he  acqnirod  a  domicil  there  (of  which  the  circamstance  of  his  becoming  the 
owner  of  a  privateer  in  that  port  affords  a  strong  presumption),  he  became  a  redinte- 
grated American  citiasen,  and  he  could  not,  by  an  emigration  afterwards, ./Zo^rante  bdto, 
acquire  a  neutral  character,  so  as  to  separate  himself  from  that  of  his  native  coun- 
try." In  The  Santissima  Trinidad,  7  Wheat  283,  347,  the  same  learned  judge  said : 
"  Assuming  for  the  purposes  of  argument,  that  an  American  citizen  may,  indepen- 
dently  of  any  legislatire  act  to  this  effect,  tlirow  off  his  own  allegiance  to  his  native 
country,  as  to  which  we  give  no  opinion,  it  is  perfectly  clear  that  this  cannot  be  done, 
without  a  &on^./£c2e  change  of  domicil  under  circumstances  of  good  faith.  It  can  never 
be  asserted  as  a  cover  for  fraud,  or  as  a  justificaHon  for  a  commission  of  a  crime 
against  the  country,  or  for  a  violation  of  its  laws,  when  this  appears  to  be  the  intention 
of  the  act.  It  is  unnecessary  to  go  into  a  further  examination  of  this  doctrine ;  and 
it  will  be  sufficient  to  ascertain  its  precise  nature  and  limits,  when  it  shall  become  the 
leading  point  of  a  judgment  of  the  court."  In  Jackson  v.  N.  T.  Ins.  Co.,  2  Johns. 
Cas.  191,  and  in  Dugnot  v.  Rhjnelander,  1  id.  360,  it  was  held  that  a  person  oannot 
expatriate  himself  in  time  of  war  so  as  to  assume  the  character  of  a  neutral.  The 
Court  of  Errors,  however,  reversed  the  decision  in  the  latter  case.  2  Johns.  Cas.  476, 
1  Caines,  Cas.  xxv.  The  continental  jurists  generally  deny  the  right  of  a  citizen  to 
transfer  his  allegiance  in  time  of  war.  See  Vattel,  liv.  1,  c.  19,  liv.  2,  c.  27 ;  Orotius 
de  Jure  Bel.  ac  Pac.  liv.  2,  c.  5, 4  2 ;  Puffendorf,  Droit  des  Gens,  liv.  8,  c.  1 1 ,  4  3. 

^  See  Dnguet  v,  Rhinelander,  2  Johns.  Cas.  476, 1  Caines,  Cas.  xxv. ;  The  Santis^ 
sima  Trinidad,  7  Wheat  283,  cited  in  the  praceding  note. 

'  Bumham  o.  Rangeley,  1  Woodb.  &  M.  7. 

» In  The  Bemon,  1  Rob.  Adm.  102,  104,  Sir  Wm.  Scott  said:  "The  presumption 
arising  from  a  person's  residence  is,  that  he  is  there  animo  manendi,  and  it  lies  on  him 
to  explain  it." 
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and  his  fortunes ;  whence  he  will  not  depart  if  nothing  calls  him 
away;  whence  if  he  has  departed  he  seems  to  be  a  wanderer^ 
and  if  he  returns  he  ceases  to  wander."  ^ 

Where  a  man  has  his  birth  and  parentage  (or  to  speak  more 
correctly  his  origin,  for  a  man  may  be  born  in  one  country  and 
yet,  taking  the  domicil  of  his  father,  belong  to  another),  there, 
unless  circumstances  show  the  contrary,  is  his  domicil.  And 
this  domicil  remains  until  it  is  changed.^  Nor  can  it  be  changed 
by  intention  alone,  without  change  in  fact,^  nor  by  change  in 
fact  alone  without  intent,^  although,  as  we  have  seen,  this  change 
of  residence  may  be  such  as  to  imply  change  of  intention.  And 
generally  if  a  domicil  is  once  acquired,  it  is  presumed  to  con* 
tinue  till  a  new  one  is  clearly  shown.^ . 

In  the  nature  of  things  it  is  impossible  to  determine  by  a  fixed 
rule  what  residence  is  sufEcient  to  give  a  national  character; 
nor  have  any  governments  or  courts  endeavored  to  do  so.  Vari- 
ous things  must  be  taken  into  consideration.  In  few  cases  are 
all  these  present ;  and  where  they  are  so,  one  may  be  in  one  case 


1  Code.  Lib.  10,  tit.  39,  7. 

'  Brown  v.  Smith,  15  Beay.  444,  11  Eng.  L.  &  Eq.  6;  Sean  v.  City  of  Boston, 
1  Met  250 ;  Crawford  v.  Wilson,  4  Barb.  504.  In  Brace  i^raoe,  cited  2  B.  &  :^. 
229,  Lord  Chancellor  Thtrlow  said :  **  A  person's  origin  in  a  question  of,  where  is  his 
domicil,  is  to  be  reckoned  as  bat  one  circnmstance  in  eridence,  which  may  aid  other 
drcnmstances ;  but  it  is  an  enormous  proposition,  that  a  person  is  to  be  held  domiciled 
where  he  drew  his  first  breath,  without  adding  something  more  unequivocal/'  In 
SomenriUe  e.  Someryille,  5  Yes.  750,  787,  it  was  held  that  the  domicil  of  ori^  is  to 
prerail  "  until  the  party  has  not  only  acquired  another,  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former  domicil,  and  taking  another  as 
his  sole  domicil."  The  learned  Master  of  the  Rolls  then  added :  "  I  speak  of  the  domicil 
of  origin  rather  than  of  birth ;  for  the  mere  accident  of  birth  at  any  particular  place, 
cannot  in  any  degree  affect  the  domicil.  I  hare  found  no  authority  or  dictum  that 
gives,  for  the  purpose  of  succession,  any  effect  to  the  place  of  birth.  If  the  son  of  an 
Englishman  is  bora  upon  a  jouraey  in  foreign  parts,  his  domicil  would  follow  that  of 
his  father.  The  domicil  of  origin  is  that  arising  from  a  man's  birth  and  connec- 
tions." 

*  Attoraey-General  v.  Dunn,  6  M.  &  W.  511 ;  Hallowell  v.  Saco,  5  Greenl.  143; 
State  p.  HaUett,  8  Ala.  159 ;  WUliams  v.  Whiting,  11  Mass.  424 ;  Hairston  v.  Hairs- 
ton,  27  Miss.  704. 

*  Bradley  v,  Iaxwcj,  I  Speer's  Eq.  1 ;  Granby  v,  Amherst,  7  Mass.  1 ;  Lincoln  v, 
Hapgood,  11  id.  350;  Harvard  College  v.  Gore,  5  Pick.  370;  Cadwalader  v.  Howell, 
3  Harrison,  138 ;  Wilton  v.  Falmouth,  15  Maine,  479. 

*  Cadwalader  v.  Howell,  3  Harrison,  138;  Kilbura  v.  Bennett,  3  Met.  199;  Bura- 
ham  V.  Bangely,  1  Woodb.  &  M.  7. 
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strong  and  important  while  the  others  are  feeble  and  trifling,  and 
another  case  may  present  the  exact  reverse. 

The  elements  to  be  considered  are  (1),  length  of  residence ; 
(2)  continnity  of  residence;  (3)  purpose  or  cause  of  residence; 

(4)  character  and  extent  of  business  done  there,  and  its  relation 
to  the  person's  whole  business,  or  to  his  business  elsewhere ;  that 
is,  is  it  principal  and  dominant,  or  only  ancillary  and  subordinate ; 

(5)  his  household  and  family  ties  or  relations ;  (6)  the  kind  and 
degree  of  communication  which  he  keeps  up  with  an  earlier  home. 
The  general  principle  is  well  settled,  that  if  a  person  goes  abroad 
for  the  purpose  of  remaining  there  permanentlyi  either  with  the 
intent  of  entering  into  business^  or  not^  he  is  considered  as  an 
alien.^  So  completely  is  this  rule  established,  that  if  a  citizen  of 
one  country  has  his  commercial  domicil  in  another,  he  may 
engage  in  trade  with  a  country  which  is  at  peace  with  his 
adopted  country,  although  at  war  with  his  native  country,  and 
insurance  on  such  trade  may  be  affected  in  the  latter  country.' 

But  if  a  person  goes  to  a  foreign  country,  for  a  short  time  and 
a  special  purpose,  with  a  decided  intention  of  returning,  he  would 
not  be  thought  by  any  one -to  acquire  a  domicil  there.* 


^  One  of  tho  earliest,  yd  the  leading  case  on  this  subject  is  that  of  Mr.  Whitehill, 
cited  in  The  Diana,  5  Bod.  Adm.  60.  Here,  a  British  merchant  had  gone  to  St.  Ensta- 
tios  only  a  daj  or  two  before  it  was  taken  possession  of  by  a  British  force,  but  it  being 
prored  that  he  went  for  the  purpose  of  remaining  there  permanentlj,  his  property 
was  condemned.  The  general  rale  on  this  subject  is  well  stated  by  Sir  Wm,  Scott,  in 
The  Indian  Chief,  3  Bob.  Adm.  12,  18,  as  follows :  "  No  position  is  more  established 
than  this,  that  if  a  person  goes  into  another  country,  and  engages  in  trade,  and  resides 
there,  he  is  by  the  law  of  nations  to  be  considered  as  a  merchant  of  that  country." 
See  also,  O'Mealey  v.  Wilson,  1  Camp.  482 ;  Willison  o.  Fatteson,  7  Taunt.  439 ; 
Tabbs  V.  Bendelack,  4  Esp.  108 ;  The  Citto,  3  Bob.  Adm.  38 ;  The  Aina,  Eng.  Adm. 
1854,  28  Eng.  L.  &  Eq.  600 ;  The  Abo,  Eng.  Adm.  1855, 29  Eng.  L.  &  Eq.  591,  594  ; 
The  Frances,  8  Cranch,  363;  Murray  v.  The  Charming  Betsy,  2  id.  64,  120. 

^  Thomdike  v.  City  of  Boston,  1  Met.  242;  Lanenville  v.  Anderson,  17  Jar.  511, 
22  Eng.  L.  &  Eq.  641,  affirmed  in  the  Friry  Council,  Anderson  v,  Laneuville,  9  Moore, 
F.  C.  325,  29  Eng.  L.  &  Eq.  59. 

*  Bell  V,  Beid,  1  M.  &  S.  726.  And  as  a  citisen  of  his  adopted  country,  he  may  in 
time  of  peace  engage  in  a  trade  which  is  prohibited  to  the  citizens  of  his  native  coon- 
try.  Wilson  v.  Marryat,  8  T.  B.  31,  affirmed  in  the  Exchequer  Chamber,  Manyat  v, 
Wilson,  1  B.  &  F.  430. 

*  Sears  v.  City  of  Boston,  1  Met.  250.  In  this  case  a  native  inhabitant  of  Boston, 
intending  to  reside  in  France,  departed  for  that  country,  and  was  followed  by  his  family 
about  three  months  afterwards.  His  dwelling-house  and  furniture  were  leased  for  a 
year,  and  he  hired  a  house  for  a  year  in  Faris.    At  the  time  of  his  departure,  he 
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Not  if  he  is  detained  against  his  will  and  forcibly  compelled 
to  remain  there,  would  any  length  of  such  enforced  residence, 
give  him  there  a  legal  domicil,  or  place  upon  him  in  his  true 
home,  —  whether  that  was  natural  or  acquired,  —  the  disabilities 
of  alienage,^  unless  while  under  such  restraint  he  performs  cer- 
tain acts  which  tend  to  the  support  and  maintenance  of  the  ene- 
mies  of  the  country  to  which  he  claims  to  belong.  In  which 
case^  as  to  those  acts  he  would  certainly  be  considered  as  an 
enemy.^ 

But  whatever  was  the  original  purpose,  if  the  residence  be 
long  continued,  then  all  the  circumstances  above  enumerated 
must  be  considered  in  determining  whether  he  has  changed  his 
residence.^  And  even  if  he  goes  there  for  a  special  purpose,  yet 
if  the  time  is  indefinite  and  uncertain,  his  domicil  is  changed.^ 


intended  to  return  and  resume  his  residence  in  Boston,  but  had  not  fixed  on  anj  time  for 
doing  it  He  returned  in  about  sixteen  months,  and  his  family  in  about  nine  months 
afterwards.  It  was  held  that  his  domicil  in  Boston  continued  during  his  absence.  See 
also,  The  Harmony,  2  Bob.  Adm.  322,  infra.  In  the  Ship  Ann  Green,  1  Gallis.  274,  a 
Scotchman,  who  was  naturalized  in  1804,  and  joined  a  commercial  house  in  1807,  and 
was  sent  out  to  Jamaica  in  1808  to  collect  debts  duo  the  house,  where  he  remained 
about  six  or  seven  months  and  then  returned  to  Kew  York,  and  went  out  again  in 
1810,  and  remained  there  about  a  year,  and  went  out  a  third  time  in  1811,  and  was 
still  there  at  the  time  this  suit  was  brought,  in  1812,  was  held  to  be  an  American 
citizen. 

1  The  Ocean,  5  Rob.  Adm.  90. 

'  There  is  a  dictum  of  Lord  EUenborough,  to  this  effect  in  Bromley  v,  Hasseltine, 
1  Camp.  75.  The  question  in  this  case  was  whether  an  insurance  by  an  alien  resi- 
dent in  an  enemy's  country,  on  goods  to  be  deliyered  for  him  at  a  neutral  or  friendly 
port,  was  valid.  Lord  EUenborough  said :  "  I  don't  know  that  merely  because  an  alien 
happens  to  be  resident  in  an  enemy's  country,  goods  to  be  delivered  for  him  at  a 
neutral  or  friendly  port,  are  on  that  account  uninsurable.  Suppose  a  British  merchant 
to  be  entrapped  and  confined  in  an  enemy's  country,  it  can  scarcely  be  said  that  all  the 
trade  he  may  still  carry  on  is,  in  aid  of  the  king's  enemies,  illegal  and  incapable 
of  being  insured."  See  also,  Bempde  v.  Johnstone,  3  Yes.  198,  202,  per  Lord  Chan- 
cellor Loughborough, 

*  Thus  in  Elbers  v.  United  Ins.^Co.,  16  Johns.  128,  where  a  Swede  came  to  the 
United  States  for  the  benefit  of  his  health,  and  remained  there  two  or  three  years  trans- 
acting business,  it  was  held  that  as  to  these  transactions  he  was  to  be  considered  as 
having  his  domicil  in  the  United  States,  and  that  it  made  no  difference  whether  he  had 
any  permanent  counting-house  there  or  not 

*  In  The  Harmony,  2  Rob.  Adm.  322,  Sir  Wm.  ScoU  considered  the  length  of  time 
a  man  resided  in  a  place,  as  the  great  ingredient  in  determining  whether  his  domicil 
was  changed,  when  he  went  there  for  a  special  purpose.  He  said  :  "  A  special  purpose 
may  lead  a  man  to  a  country,  where  it  shall  detain  him  the  whole  of  his  life.  A  man 
comes  here  to  follow  a  lawsuit ;  it  may  happen,  and  indeed  is  often  used  as  a  ground 

VOL.  n.  2 
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His  assertions  on  the  subject  are  often  of  great  weight,  pro- 
vided they  are  not  caused  by  interest,  and  especially  if  they  are 
against  his  interest,  or  known  wishes.^  Bat  the  mere  fact  that 
one  declares  himself  a  foreign  citizen,  or  the  reverse,  when  it 
may  well  be  that  he  does  this  to  acquire  rights  which  otherwise 
be  could  not  possess,  or  escape  from  obligations  which  otherwise 
he  could  not  avoid,  would  be  of  but  little  importance.^ 


of  mlgar  and  anfoanded  reproach  (nnfoanded  as  matter  of  jast  reproach,  though  the 
fact  may  be  tme),  on  the  laws  of  this  coantrj,  that  it  may  last  as  long  as  himself. 
Some  suits  are  famoas  in  onr  juridical  history  for  having  even  outlived  generations  of 
suitors.  I  cannot  but  think  that  against  such  a  long  residence,  the  plea  of  an  original 
special  purpose  could  not  be  averred.^  The  case  was  also  put  of  an  American  ooming 
to  Europe  with  six  contemporary  caigocs,  he  intending  to  return  as  soon  as  they  were 
disposed  of,  and  the  same  person  coming  with  one  cargo,  and  remaining  to  receive 
five  other  cargoes,  one  in  each  year  successively,  and  the  learned  judge  said:  "I 
repeat,  that  time  is  the  great  agent  in  this  matter;  it  is  to  be  taken  in  a  compound  ratio, 
of  the  time  and  the  occupation,  with  a  great  preponderance  on  the  article  of  time :  be 
the  occupation  what  it  may,  it  cannot  happen,  but  with  few  exceptions,  that  mere 
length  of  time  shall  not  constitute  a  domicil."  In  the  case  of  The  Ship  Ann  Green, 
1  Gallls.  274,  285,  Mr.  Justice  Story  after  citing  the  language  of  Shr  Wm.  Scott,  above 
referred  to,  said :  "  Upon  a  residence  therefore  for  mere  temporary  purposes,  there 
may  be  engrafted  all  the  effects  of  permanent  settlement,  if  it  be  continued  for  a  great 
length  of  time,  and  be  attended  with  conduct  which  demonstrates  that  hew  views  and 
new  connections  have  supervened  upon  the  original  purposes :  but  on  the  other  hand, 
mere  length  of  time  cannot  of  itself  be  decisive,  where  the  purpose  is  dearly  proved 
to  have  been  temporary,  and  still  continues  so,  without  any  enlargement  of  views ; 
and  even  the  shortest  residence,  if  with  a  design  of  permanent  settlement,  stamps  the 
party  with  a  national  character.  The  question,  after  all,  results  in  an  inquiry  into  the 
intention  and  conduct  of  the  party ;  and  it  is  extremely  difficult  to  lay  down  any  gen- 
eral rule  upon  the  subject." 

^  Thomdike  v.  City  of  Boston,  1  Met.  242.  The  question  in  this  case  was,  whether 
a  party  should  be  taxed  in  Boston,  and  it  was  held  that  a  letter  from  him  to  an  agent 
expressing  his  intention  to  reside  abroad,  was  admissible,  if  written  before  he  knew 
that  a  tax  had  been  assessed  upon  him.  See  also  Eilbum  v.  Bennett,  3  Met  199; 
Burnham  v.  Rangeley,  1  Woodb.  &  M.  7. 

^  In  The  Venus,  8  Cranch,  253,  Washington,  J.,  said :  "  The  question,  whether  the 
person  to  be  affected  by  the  right  of  domicil  had  sufficiently  made  known  his  inten* 
tion  of  fixing  himself  permanently  in  the  foreign  country,  must  depend  on  all  the 
circumstances  of  the  case.  If  he  had  made  no  express  declaration  on  the  subject,  and 
his  secret  intention  is  to  be  discovered,  his  acts  must  be  attended  to,  as  affording  the 
most  satisfactory  evidence  of  his  intention.  On  this  ground  it  is  that  the  courts  of 
England  have  decided,  that  a  person  who  removes  to  a  foreign  country,  settles  himself 
there,  and  engages  in  the  trade  of  the  country,  furnishes,  by  these  acts,  such  evidence 
of  an  intention  permanently  to  reside  there,  as  to  stamp  him  with  the  national  charac- 
ter of  the  State  where  he  resides.  In  questions  on  this  subject,  the  chief  point  to  be 
considered  is  the  animus  manendi;  and  courts  are  to  devise  such  reasonable  rules  of 
evidence  as  may  establish  the  fact  of  intention.    If  it  sufficiently  appear  that  the  inteo- 
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If  one  who  was  a  foreign  citizen  becomes  a  citizen  of  this 
country  by  naturalization,  or  by  residence,  his  whole  future  con- 
duct will  be  judged  of  in  reference  to  a  principle  asserted  by 
many  courts,  and  illustrated  by  many  cases,  namely,  that  the 
native  nationality  easily  reverts.^  But  a  mere  visit  to  his  orig- 
inal country  would  not  reintegrate  him  as  a  subject  of  that 
country  if  such  visit  was  intended  to  be  of  short  duration  onl^ 

If  a  citizen  of  one  country  whether  by  birth  or  naturalization 
is  doing  business  in  a  foreign  country,  and  a  war  breaks  out,  the 
moment  be  puts  himself  in  iiinere  to  return  to  the  country  of  his 
birth  or  adoption,  the  character  which  he  had  by  residence,  and 
which  had  become  hostile  by  the  war,  is  changed,  and  his  native 
character  is  resumed.^     But  the   mere  intention  of  returning 


tion  of  reiBOTing  was  to  make  a  pennancnt  settlement,  or  for  an  indefinite  time,  the 
r%ht  of  doraictl  is  acquired  by  a  residence  even  of  a  few  days.  Ttiis  is  one  of  the 
ralea  of  the  British  courts,  and  it  appears  to  be  perfectly  reasonable.  Another  is,  that 
a  neutral  or  subject,  found  residing  in  a  foreign  country  is  presumed  to  be  there 
wumo  manendi;  and  if  a  state  of  war  should  bring  his  natioflftl  character  into  ques* 
CkMi,  it  lies  upoa  him  to  explain  the  circumstances  of  his  residence.  The  Beroon,  1 
Bob.  Adn.  lOS. 

1  La  Vhfigidie,  5  Rob.  Adm.  98 ;  The  Indian  Chief,  3  id.  12.  See  the  remarks  of 
Mr.  Josttce  Storif  on  this  subject  in  the  case  of  The  Ship  Ann  Green,  1  Gallis.  274, 
8S6,  and  in  The  Ship  Francis,  id.  614. 

*  The  Friendsehaft,  3  Wheat.  14.  In  this  case  a  British  merchant  was  in  Lisbon 
St  the  time  of  the  capture  of  his  goods,  carrying  on  business  there.  He  afterwards 
went  to  London  on  business,  leaving  his  affairs  in  Lisbon  in  charge  of  his  clerks, 
and  intending  to  return  to  that  city  himself.  It  was  held  that  he  had  not  become  a 
reintegratod  British  subject.  See  also,  The  Vricndschap,  4  Bob.  Adm.  166 ;  Laneu- 
▼ille  V.  Anderson,  17  Jur.  511,  22  Eng.  L.  &  Eq.  641,  affirmed  in  the  Privy  Council, 
Andereott  9.  LaneuTille,  9  Moore,  P.  C.  325,  29  Eng.  L.  &  Eq.  69 ;  The  Ship  Ann 
Oteen,  1  Gallis.  274,  cited  ante,  p.  12,  n.  4 ;  Bumham  v.  Bangeley,  1  Woodb.  &  M.  7. 

*  The  Indian  Chief,  3  Rob.  Adm.  12;  The  Ocean,  5  Rob.  Adm.  90.    In  the  case 
*of  The  Ship  St.  Lawrence,  1  Gallis.  467,  471,  Mr.  Justice  Story  said :  "  The  cases  in 

which  the  party's  putting  himself  in  iiinen,  to  return  to  his  native  conntiy,  has  been 
held  to  exempt  his  property  from  the  hostile  character  acquired  by  residence,  are 
cases  when  sudi  property  has  been  engaged  in  a  trade  completely  lawful  in  the  native 
eharaeter.  But  the  principle  never  has  been  and  never  could  be  extended  to  protect 
a  trade,  which  was  illegal  in  a  native  citizen ;  more  especially  a  trade,  which  in  the 
native  character  would  be  in  the  highest  degree  noxious.  This  distinction  pervades 
die  cases  and  reconciles  all  the  apparent  inconsistency."  The  cases  referred  to  are 
The  WUUam,  cited  in  The  Hoop,  1  Rob.  Adm.  196,  8  T.  K.  548 ;  The  Indian 
Chief,  3  Rob.  Adm.  12.  In  Amory  v.  M'Gregor,  15  Johns.  24,  it  was  held  that  a  citi- 
aen  of  the  United  States  has  the  right  on  war  breaking  out  between  that  country 
and  England,  to  withdraw  his  property  purchased  before  the  war,  within  a  reasonable 
time.    In  the  case  of  the  St.  Lawrence,  it  was  held  that  if  this  right  existed,  yet 
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without  some  overt  act  is  not  snffieient^  A  man  may  have  a 
neatral  residence,  and  yet  his  property  may  acqnire  a  hostile 
character.*  In  the  same  way  he  may  be  a  merchant  in'  more 
countries  than  one ;  and  may  thus  acqnire  at  least  a  quasi  dom- 
icil  beside  that  of  his  birth  and  parentage.  And  this  would  be 
respected  by  the  law,  provided  there  were  no  indication  of  fraud- 
tSent  intention ;  none,  that  is,  of  an  intention  to  mask  his  trade 
and  nationality  for  a  time;  or  to  give  himself  two  national 
characters,  between  which  he  could  choose,  from  time  to  time, 
as  suited  the  exigencies  of  the  moment.' 

We  have  here,  as  in  other  countries,  trading  partnerships,  and 
even  corporations.  As  a  general  rule,  the  former  is  not  a  legal 
person,  and  can  have  no  domicil.  And  where  a  partner  of  a 
house  of  trade  in  one  country  is  domiciled  in  another,  he  is  con- 


that  it  must  be  exercised  within  a  reasonable  time,  and  that  the  withdrawal  eleyen 
months  after  the  declaration  of  war  was  too  late.  This  decision  was  affirmed  on 
appeal.  9  Cranch,  12R  In  The  Yenas,  8  Cninch,  253,  the  question  was  whether  the 
property  of-persons  who  were  bom  in  England,  but  naturalized  in  the  United  States, 
and  who  were  settled  in  England  and  engaged  in  the  commerce  of  that  country,  should 
be  condemned  as  prize,  the  property  being  shipped  before  they  had  knowledge  of  the 
war,  and  captured  afterwards  by  an  American  cruiser.  It  was  contended  that  Amcn- 
•can  citizens  settled  in  a  foreign  country,  are  entitled  to  a  reasonable  time  to  elect,  after 
the  existence  of  the  war  is  known  to  them,  to  remain  or  to  return  to  their  own  country, 
and  that  until  such  election  is  bona  fide  made,  they  are  to  be  considered  as  American 
citizens,  and  their  property  shipped  before  they  have  an  opportunity  to  make  this  elec- 
tion, as  protected  against  American  capture.  But  the  court  held  that  until  the  election 
was  actually  made,  they  were  as  to  their  business  transactions  to  be  considered  as 
aliens.  The  dissenting  opinion  of  Marshall,  C.  J.,  in  this  case,  is  one  of  great  ability, 
and  may  well  cause  the  doctrine  laid  down  by  the  majority  of  the  court  to  be  ques- 
tioned. The  objections  of  the  learned  chief  justice,  however,  apply  more  forcibly  to 
the  case  of  a  native  bom  citizen  than  to  a  naturalized  one  being  in  the  country  of  his 
nativity,  which  latter  was  the  case  before  the  court. 

1  The  Citto,  3  Bob.  Adm.  38 ;  The  President,  5  Rob.  Adm.  277 ;  Tabbs  v,  Bende- 
lack,  4  Esp.  108 ;  The  Venus,  8  Cranch,  253.  In  the  case  of  The  Frances,  8  Cranch, 
335,  a  naturalized  citizen  returned  in  time  of  peace  to  his  native  country  for  tiie  pur- 
pose of  engaging  in  trade  there,  but  with  the  design  of  ultimately  returning  to  his 
adopted  country.  War  broke  out  between  the  two  countries,  and  he  remained  in  his 
native  country  for  more  than  a  year  in  order  to  wind  up  his  business.  During  this 
time  he  engaged  in  no  new  transactions,  and  often  expressed  his  intention  to  return  to 
his  adopted  country,  which  he  actually  did  a  little  more  than  a  year  after  war  broke 
out.    The  court  held  that  he  had  regained  a  domicil  in  his  native  country. 

s  The  San  Jose  Indiano,  2  Gallis.  268. 

*  The  Vriendschap,  4  Bob.  Adm.  166;  The  Jonge  Elassina,  5  id.  297;  The  Ann, 
1  Dods.  221 ;  Somerville  v.  SomerviUe,  5  Yes.  750. 
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sidered  as  belonging  to  the  country  of  his  domicil.^  And  it  has 
been  held  that  the  property  of  a  house  of  trade  in  an  enemy's 
coantry  is  liable  to  condemnation,  whatever  be  the  domicil  of 
the  partners  who  constitute  the  house.^  K  some  of  the  partners 
have  a  neutral  residence,  their  separate  property  will  not  be 
affected  by  the  fact  of  their  being  connected  with  a  house  of 
trade  in  a  hostile  country.  And  when  a  shipment  is^made  by 
the  house  to  a  partner  in  a  neutral  country,  or  by  a  partner  in  a 
hostile  country  to  a  house  in  a  neutral  country,  it  depends  upon 
whose  account  and  risk  the  goods  are  shipped  whether  they 
are  liable  as  prize.^  Although  a  corporation  is  ''an  artificial 
person,  a  mere  legal  entity,  invisible  and  intangible,"  yet  it  may 
have  a  domicil,  and  for  this  purpose  it  is  considered  as  belong* 
ing  to  the  country  or  State  by  which  it  is  established.* 

If  a  person  transacts  business,  or  resides  in  a  colony,  or  a 
commercial  factory  under  the  protection  and  control  of  such  es- 
tablishments, and  free  from  the  authority  of  the  government  of 
the  country,  he  is  considered  as  partaking  of  the  nationality  of 
such  colony  or  factory.®     But  this  exception  to  the  general  rule 


1  Th6  Hannonj,  2  Rob.  Adm.  322 ;  The  Antonia  Johanna,  1  Wheat.  159. 
>  The  Friendflchafc,  4  Wheat.  105  ;  The  San  Jose  Indiano,  2  Gallis.  268. 

*  The  San  Jose  Indiano,  2  Gallis.  268. 

*  Societ7for  the  Propagation  of  the  Gospel  v,  Wheeler,  2  Gallis.  105,  131.  Mr.' 
Justice  S^jty  in  this  case  said :  "  In  general  an  aggregate  corporation  is  not  in  law 
deemed  to  have  anj  oommorancy,  although  the  corporators  have ;  yet  there  are  excep- 
tions to  this  principle ;  and  where  a  corporation  is  established  in  a  foreign  country,  by 
a  foreign  goyemment,  it  is  undoubtedly  an  alien  corporation,  be  its  members  who  they 
may ;  and  if  the  country  becomes  hostile,  it  may  for  some  purposes  at  least  be  clothed 
wl^  the  same  character."  In  1  Phillips  Ins.  ^  167,  this  rule  is  stated  differently.  It 
is  said  that  "  the  national  character  of  a  corporation  depends  upon  that  of  its  mem- 
bers," dtiog  Hope  Ins.  Co.  c.  fioardman,  5  Cranch,  57  ;  Bank  of  U.  S.  v.  Deveauz,  5 

'  Cnmch,  61 ;  and  Society,  etc.  v.  Wheeler,  2  Gallis.  105.  The  last  case  we  have 
already  considered.  The  other  cases  decided  that  the  right  of  a  corporation  to  liti- 
gate in  the  courts  of  the  United  States  depended  upon  the  character  (as  to  citizen- 
ship) of  the  members  who  composed  the  body  corporate,  and  that  a  body  corporate 
eonld  not  be  a  citizen,  within  the  meaning  of  that  word  in  the  constitution  giving  the 
court  jurisdiction  over  controversies  between  citizens  of  different  States.  Whether  these 
cases  warranted  the  deduction  of  Mr.  Phillips,  it  is  immaterial  to  consider,  as  they  have 
been  orermled,  and  it  is  now  held  that  a  corporation  created  by,  and  transacting  busi- 
ness in  a  State,  is  to  be  deemed  an  inhabitent  of  the  State,  capable  of  being  treated  as 
a  citizen,  for  all  purposes  of  suing  and  being  sued.  Louisville  Railroad  Co.  v.  Letson, 
2  How.  497;  Marshall  v,  Baltimore  &  Ohio  Railroad  Co.  16  How.  314;  I#fayette 
Ins.  Co.  V.  French,  18  How.  404 ;  Shelby  v.  Hoffman,  7  Ohio  State,  450. 

*  Thus  an  American  merchant  at  Calcutta  is  considered  as  under  the  British  rule. 

2* 
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does  not  apply  where  the  government  of  the  country  has  the 
control,  although  peculiar  privileges  are  granted  to  the  subjects 
of  a  particular  nation.^  Although  a  foreign  minister  does  not 
lose  his  domicil  in  his  own  country  by  residing  in  the  foreign 
one  to  which  he  is  accredited,  yet  if  he  engages  in  trade  there, 
he  is  in  respect  to  such  trade  considered  as  a  citizen  of  the  coun- 
try in  whiph  it  is  carried  on.^ 

Although  for  many  purposes  the  domicil  of  a  mariner  or  other 
person  following  the  seas,  is  the  country  of  his  birth,^  yet  if  he 
engages  in  a  ship  or  a  trade  which  is  hostile  to  a  particular 
country,  he  will,  as  to  that  country,  be  considered  as  an  alien 
enemy.* 

A  prisoner  of  war,  for  many  purposes,  is  not  considered  as  an 
alien  enemy,  and  if  a  subject  of  a  neutral  power,  he  Ynay  sue 
and  be  sued  for  contracts  entered  into  while  a  prisoner.^ 


The  Indian  Chief,. 3  Rob.  Adm.  12.  And  an  officer  in  the  senrioe  of  the  East  India 
Company,  residing  in  the  East  Indies,  does  not  thereby  acquire  a  domicil  in  that 
country.  Attorney-General  v.  Napier,  6  Exch.  217,  2  Eng.  L.  &  Eq.  897.  A  merchant 
carrying  on  trade  at  Smyrna,  under  protection  of  the  Dutch  consul,  has  been  considered 
as  a  Dutchman.  The  Twee  Frienden,  dted  3  Rob.  Adm.  29.  The  same  has  been 
held  of  a  Jew  liring  in  a  Dutch  establishment  under  the  sovereignty  of  the  rajah  of 
Cochin,  on  the  coast  of  Malabar.  The  Rachel,  cited  3  Rob.  Adm.  30.  And  a  Swiss 
in  a  French  factory  in  China,  is  considered  as  a  Frenchmen.  The  Etrusco,  cited  3 
Rob.  Adm.  31.  See  also,  Whitehiirs  case,  cited  5  Rob.  Adm.  60;  The  Boedes  Lust, 
id.  233  ;  The  President,  id.  277. 

1  In  The  San  Jose  Indiano,  2  Gallis.  268,  292,  a  treaty  between  Portugal  and  Great 
Britain  provided  that  British  subjects  should  have  the  privilege  of  free  trade  within  the 
PortQgaese  dominions,  and  should  have  the  power  of  nommating,  subject  to  the 
approbation  and  ratification  of  the  crown  of  Portugal,  judges  conservators,  who  should 
try  and  decide  all  causes  brought  before  them  by  British  subjects.  It  was  held,  not- 
withstanding these  liberties,  that  British-bom  subjects  engaged  in  trade  in  Portugal, 
partook  of  the  Portuguese  character  as  to  their  trade.  This  case  was  decided  on  the 
authority  of  The  Danous,  4  Rob.  Adm.  255,  note.  See  however,  the  remarks  of  Sir 
Wm.  Scott  in  The  Henrick  &  Maria,  4  Rob.  Adm.  43,  61 ;  The  Flad  Oyen,  1  id.  135, 
142  ;  The  Nayade,  4  id.  251. 

2  The  Indian  Chief,  3  Rob.  Adm.  12 ;  The  President,  5  id.  277 ;  The  Aina,  Eng. 
Adm.  1854,  28  Eng.  L.  &  Eq.  600;  The  Johanna  Emilie,  Eng.  Adm.  1855,  29  Eng. 
L.  &  Eq.  562 ;  Arnold  v.  United  Ins.  Co.,  1  Johns.  Cas.  363. 

*  Brown  v.  Smith,  15  Beav.  444,  11  Eng.  L.  &  Eq.  6. 

*  The  Soglasie,  Eng.  Adm.  1851,  33  Eng.  L.  Se  Eq.  587 ;  The  Embden,  1  Rob. 
Adm.  16;  The  Endraught,  id.  19;  The  Vricndschap,  4  id.  166;  The  Frederick,  6  id. 
8;  The  Ann,  1  Dods.  221.  See  Sparenburgh  v.  Bannatyne,  1  B.  &  P.  163,  dted  in 
next  Ate. 

*  In  Sparenbuigh  v.  Bannatyne,  1  B.  &  P.  163,  the  plaintiff  was  the  subject  of  a 
neutral  State,  but  was  taken  prisoner  while  serving  in  a  hostile  fleet.    He  was  sent  to 
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In  general,  the  coarts  of  no  country  regard  the  revenue  laws 
of  another  country^  so  far  as  to  cof^sider  a  contract  void  for  ille- 
gality because  it  violates,  or  proposes  a  violation  of  them.^ 


B.    Of  the  Form  of  the  CorUract 

The  instrument  by  which  the  contract  of  insurance  is  ex- 
pressed, is  nearly  always  in  practice,  the  policy  of  insurance  in 
use  where  the  insurance  is  eifected ;  but  it  may  be  in  another 
form ;  and  we  think  it  may  be  oral  only,  and  yet  binding,  for 
many  purposes,  and  under  many  circumstances.^ 


England  bj  order  of  the  governor  of  the  place  to  which  he  was  first  taken,  in  a  British 
merchant  ressel,  which  was  then  short  of  hands.  On  the  voyage  he  did  his  duty  as 
one  of  the  crew,  and  on  arrival  in  port  was  delivered  over  to  the  commissary  as  a 
prisoner  of  war.  To  an  action  for  wages  for  the  services  performed,  the  defendant 
filed  the  plea  of  alien  enemy,  but  the  court  held  that  he  was  only  to  be  considered  an 
alien  enemy  as  to  the  act  of  hostility,  because  when  he  ceased  to  be  hostile,  owing  no 
permanent  allegiance  to  the  enemy,  his  character  as  an  enemy  was  determined,  and 
that  he  was  entitled  to  recover. 

^  Thus,  if  an  insurer  knows  that  trade  to  a  certain  place  is  prohibited,  and  insures  a 
caigo  to  that  place,  he  is  liable  if  it  is  seized.  Pollock  v.  Babcock,  6  Mass.  234.  See 
also,  Lever  v.  Fletcher,  Park,  Ins.  313 ;  McFee  v.  South  Carolina  Ins.  Co.,  2  McCord, 
503.  In  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason,  6,  18,  Mr.  Justice  SUny  states 
the  law  as  follows  :  "  If  the  trade  is  known  to  be  illicit,  and  can  be  carried  on  only  by 
smuggling,  and  the  underwriters  do  not  make  an  exception  of  the  risk  of  illicit  trade, 
there  is  the  strongest  presumption  of  their  intention  to  take  it."  See  also,  Gardiner  v. 
Smith,  1  Johns.  Cas.  141. 

*  There  seems  to  be  no  reason  why  the  general  principle  both  of  the  common  and  of 
die  civil  law,  that  the  evidence  of  a  contract  need  not  be  in  writing  unless  expressly 
leqmred  jo  to  be,  should  not  make  a  parol  contract  of  insurance  valid.  It  seems  to 
have  been  so  assumed  in  Smith  v.  OdUn,  4  Yeates,  468,  by  the  majority  of  the  court. 
In  Hamilton  v.  Lycoming  Mut.  Ins.  Co.,  5  Barr,  339,  a  parol  agreement  to  insure  was 
enforced.  See  also,  McCuUoch  v.  Eagle  Ins.  Co.,  1  Pick.  278, 280,  per  Parker,  C.  J. ; 
Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  390.  The  language  of  the  court  in  the  case  of 
Beal  Estate  Mat.  Fire  Ins.  Co.  v.  Roessle,  1  Gray,  336,  seems  to  imply  that  the  con- 
tntct  is  not  complete  till  the  policy  is  delivered.  The  action  was  brought  by  the  com- 
pany to  recover  the  amount  of  the  premiums,  deposit  notes,  and  assessments  upon 
two  policies  of  insarance.  The  policies  were  made  out,  but  the  defendant  refused  to 
xeceive  them.  The  case  was  submitted  without  argument,  and  no  aQthonties  are 
cited  by  the  court.  The  judgment  was  for  the  defendant.  Mr.  Justice  Dewey,  in 
delivering  the  opinion  of  the  court,  puts  this  question  :  "  Suppose  a  loss  by  fire  had 
occurred,  and  the  buildings,  the  subject  of  the  proposed  insurance,  had  been  destroyed, 
would  any  liability  have  tiiereby  attached  to  the  plaintiffs,  by  reason  of  these  policies  ? 
Cleariy  not ;  because  they  had  not  been  delivered  to  the  defendant."  This  question 
may  now  be  deemed  to  be  set  at  rest  by  a  recent  decision  of  the  circuit  court  of  the 
United  States,  affirmed  by  the  supreme  court.    Union  Mut.  Ins.  Co.  v.  Commercial 
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If,  however,  by  the  act  of  iocorporation  of  the  company  the 
contract  is  required  to  be  in  writing,  a  parol  agreement  to  in- 
sure is  not  binding.^  It  is  provided  by  law  in  Massachusetts 
that  all  policies  of  insurance  shall  be  subscribed  by  the  president, 
or  in  case  of  his  death,  inability,  or  absence,  by  any  two  of  the 
directors,  and  countersigned  by  the  secretary  of  the  company.^ 
This  has  been  held  to  apply  merely  to  the  way  in  which  the 
evidence  of  the  contract  should  be  furnished,  and  not  to  the  con- 
tract itself.^  But  in  New  York  it  has  been  held,  in  a  case  where 
similar  formalities  were  required  by  the  charter  of  the  company, 
that  a  parol  contract  is  not  binding.^     In  Pennsylvania,  it  has 


Mat.  Mar.  Ins.  Co.,  2  Curtis,  C.  C.  524.  A  bill  in  eqaity  was  broaght  by  the  com- 
plainants to  compel  the  specific  performance  of  a  contract  for  reinsurance  on  the  ship 
Great  Bcpublic.  Some  of  the  facts  in  the  case  were  in  controTersj,  but  the  following 
are  those  found  bj  the  court,  and  on  which  the  decision  was  rendered.  The  agent  of 
the  plaintiffs  went  to  the  office  of  the  defendants  on  the  24th  of  December,  and  the 
president  not  being  in,  he  filled  up  a  blank  proposal  in  the  usual  form.  He  called 
again  that  day  and  saw  the  president  who  offered  to  make  the  insurance  at  a  certain 
rate.  The  agent  said  he  would  consult  with  his  principal,  to  which  the  president 
assented ;  and  on  Monday,  the  26th,  receiving  an  answer  accepting,  he  saw  the  presi* 
dent  and  told  him  that  the  offer  was  accepted.  The  rate  as  agreed  upon  was  inserted 
in  the  proposal.  That  night  the  vessel  was  destroyed  by  fire.  The  proposal  was  in 
the  usual  form,  with  "  Binding,"  and  a  blank  left  for  the  president's  name.  This  blank 
bad  not  been  filled  up.  Mr.  Justice  Curtis  held  that  the  contract  was  complete  as  soon 
as  the  proposal  was  accepted ;  and  the  decision  was  affirmed  on  appeal.  Commercial 
Mut.  Mar.  Ins.  Co.  v.  Union  Mat.  Ins.  Co.,  19  How.  318. 

1  Cockerili  v.  Cincinnati  Mut.  Ins.  Co.,  16  Ohio,  148;  Courtnay  v.  Miss.  M.  &  F. 
Ins.  Co.,  12  La.  233.  These  cases  proceed  on  the  ground  that  a  corporation  is  a  mere 
creature  of  the  law  and  can  act  only  in  the  manner  prescribed  by  the  act  of  incorpora^ 
tion  which  created  it.  See  Head  v.  Providence  Ins.  Co.,  2  Cranch,  127.  In  Berthoud 
V,  Atlantic  Mar.  &  F.  Ins.  Co.,  13  La.  539,  a  written  application  for  insurance  was 
made,  and  the  rate  of  premium  marked  on  the  application  by  the  secretary  of  the  com- 
pany. The  policy  was  made  out  and  signed,  but  the  plaintiff  was  informed  that  it 
would  not  be  delivered  until  the  premium  was  paid.  Five  days  afterwards  the  vessel 
was^bumed.  The  premium  not  having  been  previously  paid,  it  was  held  that  the  in- 
surers were  not  liable.  See  also  Flint  v.  Ohio  Ins.  Co.,  8  Ohio,  501 ;  Sandford  v. 
Trust  Fire  Ins.  Co.,  infra.  In  England  the  contract  is  required  to  be  in  writing. 
Stat.  35  Geo.  3,  c.  63.  See  also,  Morgan  o.  Mather,  2  Ves.  15,  18.  On  the  continent 
generalfy  the  maritime  codes  provide  to  the  same  effect.  Code  de  Com.  liv.  2,  tit.  10, 
art.  332,  333,  337 ;  Genoa,  2  Mag.  65 ;  Rotterdam,  2  Mag.  94 ;  Amsterdam,  a.  23,  2 
Mag.  128 ;  Prussia,  a.  3,  2  Mag.  189 ;  Hamburg,  2  Mag.  212;  Stockholm,  2  Mag.  407. 
See  also,  Emerigon  on  Insurance,  ch.  11,  §  1. 

>  Rev.  Stats.  Mass.  c:  37,  4  13. 

*  Union  Mutual  Ins.  Co.  v.  Commercial  Mut.  M.  Ins.  Co.,  2  CurUs,  C.  C.  524, 
affirmed  19  How.  318. 

«  Spitzer  v.  St.  Marks  Ins.  Co.,  6  Duer,  6.    On  page  14,  the  case  of  First  Baptist 
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been  said  that  although  the  policy  expressly  requires  that  it  shall 
be  countersigned  by  an  agent  of  the  company,  yet  that  this  may 
be  dispensed  with  if  the  intention  to  execute  it  is  sufficiently 
plain.i 

An  agreement  to  insure,  entered  and  subscribed  in  the  usual 
way  on  the  books  of  the  insurers,  is  undoubtedly  a  valid  con- 
tract of  insurance  in  this  country.^  And  it  means  insurance 
after  the  form  of  the  policy  commonly  used  by  the  insurers.*  If 
an  agent  of  a  company  is  authorized  to  make  an  agreement  to 
insure,  but  not  to  make  out  the  policy,  his  principals  are  liable, 
on  his  agreeing  to  take  the  risk.^  So  if  the  insured  has  asked 
proposals  or  terms  of  the  insurers  by  letter,  and  an  answer  is 


Church  V.  Brooklyn  F.  Ing.  Co.,  18  Barb.  69,  to  the  contrary,  is  said  to  hnre  been  re- 
versed by  the  Court  of  Appeals.  In  Sandford  v.  Trust  Fire  Ins.  Co.,  1  N.  Y.  Legal 
Obserrer,  214,  before  Boffmanf  V.  C,  the  charter  of  the  company  contained  the  fol- 
lowing clause :  "  The  policies  must  be  subscribed  by  the  president,  and  countersigned 
by  the  secretary,  and  shall  be  binding  and  obligatory  as  if  under  seal ;  and  there  shall 
be  distinctly  and  legibly  printed,  or  written  upon  the  face  of  every  policy  of  insurance, 
or  other  contract  or  ottUgation,  made  by  the  said  corporation,  the  amount  of  its  capital 
actually  paid  in."  It  was  held  that  this  clause  showed  that  the  contract  must  be  in 
writiDg,  because  otherwise  the  amount  of  capital  could  not  be  printed  on  the  contract. 
When  this  case  came  before  the  higher  court  no  opinion  was  expressed  on  thisipoint,  as 
the  Chancellor  was  of  the  opinion  that  no  contract  had  been  perfected  by  the  parties.  . 
Sandford  v.  Trust  Fire  Ins.  Co.,  11  Paige,  Ch.  547. 

1  Myers  r.  Keystone  Mut.  Life  Ins.  Co.,  27  Penn.  State,  268. 

'  Loring  V.  Proctor,  26  Maine,  18 ;  Blanchard  v.  Waite,  28  id.  51.  In  Woodruff  t;. 
Columbus  Ins.  Co.,  5  La.  Ann.  697,  the  insurance  company  wrote  on  the  application, 
"  Taken  at  three  per  cent,  premium."  This  was  considered  an  acceptance,  and  the 
company  were  held  liable.  See  also,  Perkins  v.  Washington  Ins.  Co.,  4  Cowen,  645, 
6  Johns.  Cb.  485.  In  England  such  a  slip,  not  being  stamped,  cannot  be  receired  in 
evidence.    Rogers  r.  M'Carthy,  Park  Ins.  37  ;  Marsden  v.  Reid,  3  East,  572. 

*  In  Oliver  %  Commercial  Mut.  Mar.  Ins.  Co.,  2  Cuftis,  C.  C.  277,  291,  Mr.  Justice  • 
Curtis  said  :  "Parties  who  contract  for  policies  of  insurance  are  not  expected  to  insert 
in  the  contract  every  particular,  needful  to  be  inserted  in  the  policy.  The  underwriteiB, 
on  their  part,  agree  to  effect  insitance;  the  numerous  limitations  of  their  liability  as 
insareiiB,  which  appear  in  the  different  memorandums  and  other  special  printed  clauses 
in  the  policy  are  not  mentioned.  Their  obligation  is  understood  to  be,  to  make  out  a 
policy  in  the  usual  form,  and  containing  the  usual  clauses,  adapted  to  the  case,  made 
by  the  agreement  of  the  parties."  See  also,  Franklin  Fire  Ins.  Co.  v.^ Hewitt,  3  B. 
Mon.231,239. 

*  Palm  V,  Medina  Co.  Fire  Ins.  Co.,  20  Ohio,  529.  The  printed  form  of  the  application 
stated  that  the  policy  would  be  issued  if  the  application  should  be  approved  of  by  the 
company,  bnt  it  was  held  that  as  the  refusal  to  make  out  the  policy  did  not  proceed  on 
tfie  ground  that  the  risk  was  objectionable,  the  company  was  liable  notwithstanding  the 
ekuue. 
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made  by  letter,  and  the  insured  replies  accepting  the  terms,  this 
is  a  valid  and  completed  contract  as  soon  as  the  letter  of  accept- 
ance is  mailed,  although  it  is  to  be  carried  out  afterwards  in 
point  of  form,  by  the  giving  and  receiving  of  the  policy  and  pre- 
mium.^ But  if  the  postmaster  is  acting  as  the  agent  of  the 
party  seeking  to  obtain  insurance,  the  delivery  to  him  of  the 
acceptance  of  the  offer  does  not  complete  the  contract  if  the 
property,  on  which  insurance  was  sought  to  be  made,  is  destroyed 
before  the  acceptance  is  actually  mailed.^  Either  party  may 
rescind,  by  a  notice  of  rescission  sent  to  and  received  by  the 
other  party  before  tlie  contract  is  complete.^  Thus  the  insured 
may  alter  his  mind,  and  if  he  can  get  his  refusal  of  the  terms 
offered  by  the  insurers  into  their  hands  before  his  acceptance 
reaches  them,  there  is  no  contract.  And  the  insurers  may 
rescind  if  they  send  their  letter  or  notice  thereof  and  it  reaches 
the  insured  before  he  has  mailed  his  letter  of  acceptance.  But 
if  their  letter,  although  written  and  mailed  before  his  acceptance, 
or  before  their  letter  offering  terms  had  reached  him,  does  not 
itself  reach  the  insured  until  after  the  mailing  of  the  letter  of 
acceptance,  the  contract  is  complete.*     But  the  acceptance,  on 


1  Tayloo  t^.  Merchants  F.  Ins.  Co.,  9  How.  390 ;  Dunlop  v.  Higgins,  1  H.  L.  Cas. 
381 ;  Duncan  v.  Topham,  8  C.  B.  225 ;  Mactier  v.  Frith,  6  Wend.  103 ;  Neville  r. 
Merchants  &  Manuf.  Mat.  Ins.  Co.  of  Cin.,  17  Ohio,  192.  The  case  of  McCuUoch  v. 
"Eagle  Ins.  Co.,  1  Pick.  278,  281,  has  not  been  sustained  by  subsequent  authorities.  See 
note  4,  infi'a,  and  the  cases  there  cited. 

^  Thayer  v.  Middlesex  Mut.  Ins.  Co.,  10  Pick.  326. 

»  Routledge  v.  Grant,  3  Car.  &  P.  267,  4  Bing.  653;  Payne  v.  Cave,  3  T.  R  148; 
Boston  &  Maine  Railroad  v.  Bartlett,  3  Cush.  224 ;  Eliason  r.  Hcnshavr,  4  Wheat. 
225. 

*  It  seems  to  be  settled  law,  A  shown  by  the  authorities  already  cite^  that  one  who 
makes  a  proposition  by  letter  is  presumed  by  the  law  to  be  making  that  offer  continu- 
ally, until  the  party  receiving  it,  has  a  reasonable  opportunity  to  accept  it ;  if  he  accepts 
it,  the  contract  Is  complete ;  if  he  declines,  expressly^r  by  silence  or  neglect,  the  oflfer 
is  at  end,  and  no  subsequent  acceptance  makes  a  contract.  It  is  also  settled  that  Uie 
offerer  may  revoke  and  withdraw  his  offer  before  an  acceptance  of  it.  (See  cases  cited 
in  the  two  preceding  notes.)  But  the  question  occurs,  whether  that  is  a  sufficient  revo- 
cation, which  is  made  by  the  offerer,  by  his  mailing  the  revocation  before  acceptance, 
although  the  acceptance  is  made  before  the  revocation  reaches  the  acceptor.  This  pxe- 
dse  question  has  not  been  determined.  It  may  be  stated  as  the  question  whether  the 
presumption  that  the  offer  continues  is  so  far  a  presumption  of  law  that  it  cannot  be  re- 
butted by  showing  a  revocation  unknown  to  the  acceptor,  or  whether  it  is  merely  ft 
presumption  of  fact  open  to  rebutting  evidence.  We  suppose  that  the  recent  decisions 
lead  strongly  to  the  rule,  that  such  revocation  is  not  complete  unless  it  reaches  the 


CH.  I.]    BY   WHOM  THE  CONTRACT  OP  INSURANCE  MAT  BE  MADE.     23 

whichever  side  it  is  made,  must  conform  exactly  —  so  far  as  its 
ttubstance  is  concerned  —  with  the  proposal,  or  there  is  no  assent 


acceptor  befoie  his  acceptance.  This  might  seem  to  be  a  coDtravention  of  the  rule, 
that  the  contract  is  complete  onlj  when  the  minds  of  both  parties  agree  on  the  same 
thing.  But  that  rule  has  necessary  qualifications.  If  a  party  made  an  offer  bj  mail, 
no  one  would  suppose  that  offer  revoked  by  a  mere  change  of  will  on  the  part  of  the 
offerer,  however  certainly  made  known  to  others,  in  conversation  or  othenvisc,  if  not 
made  known  to  him  to  whom  the  offer  was  made.  If  the  rule  were  carried  so  far  as 
this,  it  would  be  difficult  to  know  when  any  contract  was  made.  The  rule  must  mean, 
therefore,  that  the  law  presumei  that  A's  mind  remain%  what  it  was,  as  long  as  B,  by 
A's  act,  has  the  right  to  presume  that  it  so  remains.  And,  therefore,  we  should  say 
that  a  revocation  did  not  operate  when  mailed,  just  as  it  would  not  operate  when  com- 
municated to  friends ;  but  that  it  did  operate  when  known  to  the  acceptor,  unless  he  had 
then  completed  the  bargain  by  his  assent ;  and  that  he  did  this  by  mailing  his  assent. 
It  seems  to  us  that  tliis  rule  of  law  is  required  by  a  practical  necessity.  We  have  said 
that  this  is  an  open  question,  and  it  will  be  found  to  be  so  upon  a  careful  examination 
of  the  authorities.  In  order  to  present  the  exact  existing  state  of  the  law,  we  shall  be 
obliged  to  make  a  more  extended  review  of  the  decisions  than  we  should,  were  the 
qnestion  not  one  of  so  much  importance  and  yet  undetermined. 

The  case  of  M'CuUoch  v.  Eagle  Ins.  Co.,  1  Pick.  281,  has  been  much  commented 
on  in  the  cases,  and  by  text-writers.  The  facts  of  the  case  are  very  simple.  A  wrote 
to  B  inquiring  on  what  terms  he  would  insure  his  vessel.  On  the  first  of  January  B 
wrote  that  he  would  insure  it  at  a  certain  rate.  On  the  second,  B  wrote  another  letter 
retracting.  A,  before  he  received  the  last  letter,  but  after  it  was  mailed,  wrote  and 
pat  into  the  post-office  an  answer  to  B's  first  letter,  accepting  the  terms  proposed. 
The  court  held,  that  the  proposal  was  revoked  and  the  contract  was  not  complete. 
This  case  is  generally  cited  as  being  utterly  inconsistent  with  Adams  v.  Lindsell,  1  B. 
&  Aid.  681 ;  but  the  facts  of  the  two  cases  are  not  the  same.  In  Adams  v.  Lindsell  an 
offer  to  sell  certain  goods  was  made  on  the  second  of  the  month.  The  letter  accepting 
was  mailed  on  the  fifth  and  received  on  the  ninth.  On  the  eighth  the  offer  was  revoked 
by  the  sale  of  the  goods  to  another  party.  It  will  be  seen,  therefore,  that  in  this  case  the 
retraction  of  the  offer  was  subsequent  in  point  of  time  to  the  mailing  of  the  letter  of 
acceptance,  while  in  M'CuUoch  v.  Eagle  Ins.  Co.  it  was  prior.  In  Adams  v.  Lindsell 
the  court  said :  "  The  defendants  must  be  considered  in  law  as  making,  during  every 
instant  of  the  time  their  letter  was  travelling,  the  same  identical  offer  to  the  plaintiffs, 
and  then  the  contract  is  complete  by  the  acceptance  of  it  by  the  latter."  This  has  been 
supposed  to  imply  that  after  a  person  has  accepted  an  offer  by  mailing  a  letter  to  that 
e^ct,  he  is  obliged  to  remain  of  the  same  mind  unless  notice  of  his  change  of  intention 
can  be  bronght  to  the  knowledge  of  the  party  making  the  offer  before  the  first  letter  of 
acceptance  is  received.  That  the  court  did  not  necessarily  mean  this  is  evident  from  an 
examination  of  the  facts  of  the  case.  It  had  been  argued  on  the  authority  of  Cooke  v. 
Oxley,  3  T.  R.  658,  that  the  contract  was  not  complete  till  notice  of  the  acceptance 
mrrived,  because  as  the  meeting  of  the  minds  of  the  parties  constitutes  the  essence  of  the 
contract,  the  person  offering  should  be  proved  to  be  of  the  same  mind.  But  the  court 
said  that  the  law  presumed  that  a  person  making  an  offer,  or  accepting  one,  continued 
of  the  same  mind  until  his  letter  (or  other  information  of  the  change  in  his  mind) 
xeached  the  other  party.  If  the  remark  meant  more*than  this,  it  has  not  been  fol- 
lowed either  in  England  or  in  this  country.  See  cases  cited  ante,  p.  22,  n.  3.  Having 
seen,  then,  that  the  two  cases  are  quite  distinct  let  us  examine  how  far  they  are  incon- 
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and  no  contract.  For  it  is  a  universal  principle,  that  there  is  no 
valid  contract  unless  the  minds  of  the  parties  meet;  that  is, 
agree  together  about  the  same  thing,  in  the  same  sense.^ 


Bistent  with  each  other.  The  caite  of  M'Calloch  r.  Eagle  Ins.  Co.  may  be  considered 
as  deciding,  Ist,  that  a  letter  accepting  does  not  bind  the  party  accepting,  till  it  is 
received  by  the  party  making  the  offer,  and  that  until  that  time  the  party  offering  has 
a  right  to  retract  his  offer;  and,  £d,  that  if  the  letter  accepting  takes  effect  not  from  its 
reception,  bat  from  the  time  it  was  mailed,  the  letter  of  retraction  most  take  effect  from 
the  same  point  of  time,  namely,  when  it  was  mailed  and  not  when  it  was  receiyed. 
Though  the  first  proposition  ^as  the  one  chiefly  reliea  on  by  the  court,  yet  the  second 
was  also  considered.  The  counsel  for  the  plaintiff  contended  that  the  patting  the  letter 
of  the  third  into  the  post-office  was  a  delivery  to  the  defendant.  "  If  so,"  said  Mr. 
Justice  WiUk,  interrupting  him,  "  why  was  not  the  putting  of  the  defendant's  letter  of 
the  second  into  the  poslroffice  a  delivery  to  the  plaintiff."  The  first  proposition  must 
now  be  considerod  as  contrary  to  the  general  cnrrcnt  of  authorities,  and  it  is  settled 
that  offers  are  to  be  considered  as  made  and  accepted  at  the  time  the  letters  containing 
them  are  respectively  mailed.  Mactier  v.  Frith,  6  Wend.  103;  Adams  r.  Lindsell, 
supra ;  Potter  v,  Sanders,  6  Hare,  1  ;  Dunlop  v.  Higgins,  I  H.  L.  Cas.  381 ;  Duncan 
V.  Topham,  8  C.  B.  225;  Kufh  v.  Weston,  3  Esp.  54;  Stocken  v,  Collin,  7  ^U.  &  W. 
515;  Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  390;  Averill  v.  Hedge,  12  Conn.  424; 
Yassar  v.  Camp,  14  Barb.  341 ;  Brisban  v.  Boyd,  4  Paige  Ch.  17 ;  Levy  v.  Cohen,  4 
Ga.  1,  13 ;  Chiles  v.  Nelson,  7  Dana,  281.  And  in  Thayer  v.  Middlesex  Mut.  F.  Ins. 
Co.,  10  Pick.  326,  Shaw,  C.  J.,  said :  "  It  may  well  be  copceded,  that  where  notice  is 
to  be  given  by  mail,  a  notice  actually  put  into  the  mail,  especially  if  forwarded  and 
beyond  the  control  or  revocation  of  the  party  sending  it,  may  be  good  notice." 

It  has  also  been  decided  that  after  the  letter  has  been  mailed  the  sender  is  not  respon- 
sible for  any  fault  or  negligence  on  the  part  of  the  post-office.  Dunlop  v.  Higgins, 
supra;  Duncan  v,  Topham,  supra;  Stocken  v,  Collin,  7  M.  &  W.  515. 

In  Tayloe  r.  Merchants'  Fire  Ins.  Co.,  9  How.  390, 400,  it  is  said  by  Mr.  Justice  Nelson, 
that  an  offer  cannot  be  withdrawn  unless  the  withdrawal  reaches  the  party  to  whom  it 
is  addressed  before  his  letter  of  reply  announcing  the  acceptance  has  been  transmitted. 
If  this  doctrine  is  correct,  then  M'CuUoch  v.  Eagle  Ins.  Co.  was  wrongly  decided. 
But  it  must  be  admitted  that  this  expression  of  opinion  is,  to  some  extent,  a  dictum. 
This  appears  by  a  reference  to  the  facts  of  the  case.  The  letter  proposing  the  terms  of 
insurance  was  sent  on  the  second  of  December,  the  reply  accepting  was  dated  and  sent 
on  the  twenty-first,  and  the  house  was  burned  on  the  twenty-second.  There  was  no 
pretence  that  the  offer  was  not  in  full  force  on  the  twenty-first.    The  ground  of  defence 


1  Routledge  v.  Grant,  3  Car.  &  P.  267,  4  Bing.  653  ;  Ocean  Ins.  Co.  v.  Carrington, 
3  Conn.  357  ;  Eliason  v.  Henshaw,  4  Wheat.  225 ;  Hutchison  v.  Bowker,  5  M.  &  W. 
535.  In  the  late  case  of  Myers  v.  Keystone  Mut.  Life  Ins.  Co.,  27  Penn.  State,  268, 
the  party  was  already  insured,  but  wished  to  effect  another  insurance  with  the  same 
company  on  the  same  subject-matter  on  different  terms.  He  agreed  with  the  agents  of 
the  company  on  the  terms,  subject  to  the  ratification  by  the  company.  A  policy  difibr- 
ing  from  what  was  agreed  on  was  sent  him  with  the  request  that  he  would  return  the 
first,  and  pay  the  balance  due,  if  he  wished  to  accept  the  second  policy,  or  else  to  re- 
turn the  second.  He  retained  the  second,  but  did  not  return  the  first  or  pay  the  bal- 
ance.   Held,  that  this  was  not  evidcnct^of  his  acceptance  of  the  terms  proposed. 
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Where  a  policy  is  made  absolutely  void  by  a  breach  of  any  of 
its  conditions,  it  is  not  revived  by  a  mere  waiver.^    Bat  generally, 


was,  that  as  the  letter  was  not  received  till  the  thirty-first,  the  contract  was  not  com- 
plete till  then.  The  head  note  in  the  case  of  Hamilton  v.  Lycoming  M.  Ins.  Co.,  5 
Barr,  339,  is  to  the  same  effect  as  the  remarks  in  Tayloe  v.  Merchants'  Ins.  Co.  above 
cited,  and  "  per  Gibson,  C.  J.,"  is  attached  to  it.  And,  although  Gibson,  J.,  does  not 
use  the  yery  words  of  the  head  note,  we  think  it  fairly  expresses  his  opinion,  as  that 
may  be  gathered  from  the  decision ;  bat  this  opinion  must  be  regarded  as  obiter,  the  pre- 
cise qaestion  not  arising  in  the  case. 

It  has  been  recently  settled  in  Massachusetts  that  where  the  party  making  the  offer 
gives  a  certain  time  to  the  other  party  in  which  to  accept,  he  has  a  right  to  retract  his 
offer  within  the  time,  provided  he  docs  so  before  the  other  accepts.  Boston  &  Maine 
Bailroad  t7.  Bartlett,  3  Cash.  224.  And  in  Eliason  v.  Henshaw,  4  Wheat.  225,  the 
court  said  :  "  It  is  an  undeniable  principle  of  the  law  of  contracts  that  an  offer  of  a 
baigain  by  one  person  to  another  imposes  no  obligation  upon  the  former,  until  it  is 
accepted  by  the  latter  according  to  the  terms  in  which  the  offer  was  made.''  Now,  if 
lio  obligation  is  imposed  it  would  seem  to  follow  that  the  party  making  the  offer  has 
the  right  to  retract  it  at  any  time  before  the  letter  of  acceptance  is  mailed.  And  this 
is  not  dispnted,  bat  it  is  contended  that  the  retraction  most  reach  the  other  party  before 
the  letter  of  acceptance  is  mailed.  This  pi^oposition  may  be,  however,  open  to  the 
objection  that  it  makes  the  letter  of  retraction  date  from  the  time  when  it  is  received, 
while  the  others  date  from  the  time  when  they  are  sent ;  and  that  if  this  be  the  law  a 
party  has  a  right  to  retract,  but  not  the  power  to  make  that  retraction  immediately 
effectaaL  But  we  think  it  a  sufficient  answer  to  this  objection,  that  while  the  party  has 
a  perfect  right  to  change  his  mind  when  he  will,  he  has  no  right  to  change  the  rights  of 
the  other  ^rty,  except  by  an  expression  of  his  change  of  mind.  If  the  offer  be 
made  by  ||p^ersation,  whatever  be  the  change  of  mind,  if  it  be  silent  it  is  ineffectual, 
nor  has  it  any  legal  force  until  that  change  of  mind  is  expressed  and  there  be  an  uttered 
withdrawal.  And  if  the  bargain  be  made  by  letter,  the  reception  of  the  letter  by  the 
person  to  whom  it  is  sent,  is  the  best  and  indeed  only  equivalent  of  the  expressed  re- 
traction by  words  spoken  and  heard.    There  is  certainly  much  want  of  unanimity  not 

^  Smith  V.  Saratoga  County  Mut.  Fire  Ins.  Co.,  3  WW,  508,  51 1,  per  Bronson,  J.  See 
also,  Neely  r.  Onondaga  Co.  Mut.  Ins.  Co.,  7  Hill,  49.  A  forfeiture,  however,  arising 
from  a  deviation  may  be  waived  by  writing.  See  post,  ch.  8,  ^  6.  In  Frost  v,  Sara- 
toga Mat.  Ins.  Co.,  5  Denio,  154,  the  assured,  in  his  application  for  insttrance  against 
a  fire  risk,  which  was  made  a  part  of  the  policy,  had  untruly  stated  that  there  were  no 
bnildings  withing  ten  rods  of  the  buildings  insured.  The  insurers,  with  a  knowledge 
of  the  loss  and  of  the  inaccuracy  of  the  statement,  afterwards  made  assessments  on  the 
premium  note  given  by  the  assured,  which  he  had  paid.  Held,  that  the  insurers  were 
estopped  by  these  facts  from  setting  up  the  warranty,  and  were  liable  for  the  loss.  But 
see  Smith  v.  Saratoga  Co.  Mut.  Ins.  Co.,  3  Hill,  508 ;  Neely  v.  Onondaga  County 
MoL  Ins.  Co.,  7  Hill,  49;  Murdock  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  Comst.  210 
Whether  a  mere  parol  waiver  would  be  sufficient  depends,  we  think,  upon  the  further 
question  whether  tho  policy  provides  that  it  shall  be  in  writing,  for  generally  a  parol 
waiver  woald  be  sofficient.  See  Goit  v.  National  Protection  Ins.  Co.,  25  Barb.  189  ; 
TTftlft  p.  Mechanics'  Mat.  F.  Ins.  Co.,  6  Gray,  169.  In  Cockerill  v.  Cincinnati  Mut. 
Ins.  Co.,  16  Ohio,  149,  it  was  held  that  a  verbal  waiver  without  farther  consideratioa 
not  binding. 
VOL.  n.  3 
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if  certain  things  were  to  be  done  before  the  contract  would 
be  complete,  the  issuing  of  the  policy  would  be  a  waiver  of 
their  performance.^ 


only  as  to  the  rale  of  law,  bat  as  to  the  meaniog  and  effect  of  the  cases.  In  Falls  v. 
Gaither,  9  Porter,  603,  the  following  case  is  pat  by  the  court :  "  Suppose  A  offers  to 
sell  B  a  slave,  B  accepts  the  offer  bj  addressing  a  letter  to  A,  assenting  to  his  terms ; 
if  the  latter  did  not,  previous  to  the  date  of  B's  letter,  recall  the  offer,  he  is  bound  by 
the  contract,  but  if  he  withdrew  it  by  a  letter  sent  to  B  before  B's  letter  was  written, 
the  acceptance  of  the  letter  would  be  unavailing  for  any  legal  purpose,  and  this  too 
though  the  letter  of  withdrawal  was  not  received."  The  court  reviewed  the  two  cases 
of  M'Culloch  V.  Eagle  Ins.  Co.,  and  Adams  f.  Lindsell,  and  gave  the  preference  to  the 
latter,  and  it  may,  therefore,  be  inferred  that  they  could  not  have  understood  the  lan- 
guage used  by  the  English  court  in  the  broad  extent  claimed  by  the  text-writers.  Mr. 
Justice  Marcy,  in  Mactier  v.  Frith,  said  :  "  The  principle  of  the  decision  of  the  King's 
Bench  is  simply,  that  the  acceptance  of  an  offer,  made  through  the  medium  of  a  letter, 
binds  the  bargain,  if  the  party  making  the  offer  has  not  revoked  it,  as  he  has  a  right  to 
do  before  it  is  accepted.  The  rule  Uiid  down  by  the  Supreme  Court  of  Massachu- 
setts regards  the  contract  as  incomplete  until  the  party  making  the  offer  is  notified  of 
the  acceptance,  or  until  the  time  when  he  should  have  received  it,  the  party  accepting 
having  done  what  was  incumbent  on  hhn  to  give  notice."  By  the  civil  law  there  is 
BO  contract  if  the  letter  of  retraction  is  written  and  sent  before  the  letter  of  acceptance 
is  sent.  Fothier,  Contrat  de  Yente,  p.  1,  §  2,  art.  3,  n.  32,  Cnshing's  Translation,  p. 
18,  says:  "In  order  that  the  consent  of  the  parties  may  take  place  in  the  last-men- 
tioned case,  it  is  necessary  that  the  will  of  the  party,  who  makes  a  proposition  in  writ- 
ing, should  continue  until  his  letter  reaches  the  other  party,  and"  until  the  other  party 
declares  his  acceptance  of  the  proposition.  This  will  is  presumed  to  co||^ae,  if  noth- 
ing appears  to  the  contrary,  but  if  I  write  a  letter  to  a  merchant  livin^F a  distance, 
and  therein  propose  to  him  to  sell  me  a  certain  quantity  of  merchandise,  for  a  certain 
price ;  and  before  my  letter  has  time  to  reach  him,  I  write  a  second,  informing  him 
that  I  no  longer  wish  to  make  the  bargain ;  or  if  I  die ;  or  lose  the  use  of  my  reason ; 
although  the  merchant,  on  the  receipt  of  my  letter,  being  in  ignorance  of  my  change 
of  will,  or  of  my  death,  or  insanity,  makes  answer  that  he  accepts  the  pressed  bar- 
gain ;  yet  there  will  be  no  contract  of  sale  between  us ;  for  as  my  will  does  not  con- 
tinue until  his  receipt  of  my  letter,  and  his  acceptance  of  the  proposition  contained  in 
it,  there  is  not  that  consent  or  concurrence  of  .our  wills,  which  is  necessary  to  consti- 
tute the  contract  of  sale.  This  is  the  opinion  of  Bartholus,  and  the  other  jurists  cited 
by  Bruneman,  ad.  I.  1,  ^  2,  D.  do  contrah.  empt.  (18,  I.  1,  ^  2),  who  very  properly 
rejects  the  contrary  opinion  of  the  Gloss,  ad  didam  legem"  He  then  goes  on  to  say, 
that  if  the  merchant  suffer  any  wrong  through  the  refusal,  he  has  his  right  of  action, 
though  there  be  no  contract.  Tonllier,  also,  vol.  6,  No.  30,  puts  this  case :  "  Offer 
made  January  1st,  acceptance  January  5th.  The  letter  of  the  5th  arrives  on  the  8th, 
but  on  the  7th,  the  acceptance  being  unknown,  I  revoke.  Held,  no  contract."  Mr. 
Justice  WarCf  in  the  case  of  The  Falo  Alto,  Daveis,  357,  held,  that  an  offer  until 
received,  is  but  a  proposition  in  menu  retentum,  and  that  the  revocation  must' date. 


1  Hall  V,  Peoples'  Mut.  F.  Ins.  Co.,  6  Gray,  185.  It  was  held,  in  this  case,  that  the 
issuing  of  a  policy  upon  an  application  for  insurance,  one  interrogatory  in  which  was 
unanswered,  was  a  waiver  of  that  defect. 
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SECTION    11. 

OF  THE  FORM  AND  ESSENTIALS  OF  A  POLICY  OP  INSURANCE. 

*  The  policy  varies  in  different  States,  and  from  time  to  time  in 
all  our  States ;  but  the  general  form  and  phraseology  of  the  old 
English  policy  is  usually,  or  indeed  always,  retained;  and  it 
might  subject  all  parties  to  much  inconvenience,  if  forms  and 
phrases  were  abandoned  of  which  the  precise  meaning  has  been 
at  length  settled,  by  long  and  expensive  litigation.^ 

The   policy  is  subscribed   only  by  the  insurers;   but  it  is  a 
binding  contract,  or  evidence  of  one,  on  both  sides  ;  and  as  soon 


therefore,  from  the  same  timCi  that  is,  when  it'  was  received.  Mr.  Jastice  Duer,  in  an 
elaborate  note  in  his  Treatise  on  Insurance,  voL  1,  p.  116,  supports  with  great  ability 
the  doctrine  that  the  partj  accepting  must  have  notice  of  the  retraction  before  the  letter 
of  acceptance  is  mailed.  And  this  learned  jurist  founds  this  opinion  upon  his  con- 
struction of  Adams  v.  Lindsell.  And  he  considers  the  case  of  Head  v.  Diggon,  3  Man. 
&  B.  97  (if  it  was  decided  on  the  facts  of  the  case),  to  be  inconsistent  with  his 
yiewB  of  the  la^.  In  this  case  A  offered  goA^  to  B  at  a  certain  price,  and  gave  him 
three  days  in  which  to  make  up  his  mind.^JPefore  the  time  expired  A  offered  the 
goods  to  C.  Held,  that  B  could  not  declare  against  A  as  upon  an  absolute  bargain. 
Although  the  case  may  have  gone  off  on  a  question  of  pleading,  still  it  is  so  similar 
to  Boston  &  Maine  Railroad  v.  Bartlett,  supra,  that  Mr.  Duer  may,  therefore,  perhaps, 
be  supposed  as  differing  from  that  case.  At  all  events  we  consider  Boston  &  Maine 
Bailroad  v.  Bartlett,  as  unquestionable  law. 

^  For  observations  upon  the  loose  and  inaccurate  manner  in  which  policies  are  drawn, 
see  Slmond  o.  BoydeU,  1  Doug.  270,  per  Lord  Mansfiddf  C.  J. ;  Marsden  v.  Reid,  3 
Bast,  572, 578,  per  Zxiu^rence,  J. ;  Le  Cheminant  v.  Pearson,  4  Taunt.  367, 380,  per  Mans- 
field, C.  J. ;  Brough "v.  Whitmore,  4  T.  R.  206, 210,  per  Buller,  J.  "I remember," said 
Lord  Kenyan,  C.  J.,  in  Brough  v.  Whitmore,  "  it  was  said,  many  years  ago,  that  if 
Lombard  street  had  not  given  a  construction  to  policies  of  insurance,  a  declaration  on 
a  policy  would  have  been  bad  on  a  general  demurrer ;  but  that  the  uniform  practice  of 
merchants  and  underwriters  had  rendered  them  intelligible."  See  also,  Yeaton  v.  Fry, 
5  Cranch,  335,  342 ;  Maryland  Ins.  Co.  v.  Woods,  6  Cranch,  29, 45,  per  Marshall,  C.  J. 
Lord  Eldon,  in  Smith  v.  Robertson,  2  Dow,  474,  speaking  of  the  contract  of  insurance, 
remarked :  "  It  might,  perhaps,  be  found  when  the  matter  came  to  be  examined  with  the 
proper  degree  of  impartiality  that  there  was  full  as  much  uncertainty  on  this  subject 
aa  in  any  other  branch  of  the  law."  And  notwithstanding  the  time  that  has  elapsed 
since  this  opinion  was  pronounced,  there  seems  to  be  quite  as  much  uncertainty  at  the 
present  day.  For,  although  many  old  questions  have  been  settled,  yet  new  ones  are 
constantly  arising,  and  the  courts  are  sometimes  inclined  to  question  the  decisions  of 
the  old.  In  Kcw  York,  distinct  forms  of  policies  are  used  for  the  different  subjects  of 
inaurance,  as  ship,  freight,  and  profits.    1  Duer,  Ins.  63. 
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as  there  is  an  inception  of  the  risk  the  insured  is  bound  by  the 
policy,  as  respects  the  premium  and  otherwise  as  much  as  if  he 
signed  it  himself.^  Bat  until  there  is  an  inception  of  the  risks 
insured  against,  the  insured  has  his  option  whether  they  shall 
begin  under  the  policy  or  not^  Therefore,  until  these  risks  are 
incurred,  so  as  1o  make  him  liable  for  the  premium,  there  is  no 
obligation  resting  on  him  that  can  be  enforced  by  the  insurers. 
All  the  stipulations  on  his  part  are  merely  conditions,  a  compli- 
ance with  which  is  necessary  to  enable  him  to  recover  against  the 
insurers ;  but  no  action  can  be  maintained  by  them  against  him. 
The  policy  which  usually  states  the  reception  of  the  premium 
binds  the  insurers,  although  the  premium  has  not  been  paid,  nor 
a  note  for  it  given ;  and  this,  even  if  the  policy  was  not  delivered 
from  the  office,  if  it  was  only  delayed,  and  there  was  evidence 
otherwise  of  a  completion  of  the  contract^  And  if  the  policy 
provides  that  there  shall  be  no  insurance  until  the  actual  pay- 
ment of  the  premium,  as  this  provision  is  inserted  for  the  ben- 
efit of  the  insurer,  it  may  be  waived  by  him  or  his  agent*  And 
if  a  policy  be  delivered  after  the  day  of  its  date,  it  may  take 
effect  from  its  date,  as  if  it  had  then  been  delivered,  if  this  be 
the  manifest  intention  of  the  parties.^ 

1 


1  Ins.  Co.  of  Penn.  v.  Smith,  3  Whart.  520,  529,  per  Rogers,  J. ;  Fatopsco  Idb.  Co. 
V.  Smith,  6  Harris  &  J.  166. 

*  Tyrio  p.  Fletcher,  Cowp.  666,  pdt  Lord  Man^d;  Taylor  v.  Lowell,  3  Mass.  331, 
343  ;  Emerigon,  ch.  3,  s.  1,  §  4,  Meredith's  ed.,  52.     See  also,  post,  ch.  5. 

'  Power  p.  Batcher,  10  B.  &  C.  329.  In  Kohne  v,  Ins.  Co.  of  North  America,  1 
Wash.  C.  C.  93,  which  was  an  action  of  trover  for  a  policy  of  insurance,  the  plaintiff's 
agents  had  settled  the  terms  of  insurance  with  the  president  of  the  insurance  com- 
pany, but  had  left  the  office  before  the  policy  was  filled  up.  It^as  filled  up  a  few 
hours  afterwards,  and  the  president  gave  notice  of  this  to  the  agent,  mentioning  at  the 
same  time  that  information  had  been  received  that  the  ship  had  been  captured  and  car- 
ried into  Halifax.  Both  parties  were  ignorant  of  the  loss  when  the  policy  was  exe- 
cuted. The  agent  afterwards  called  to  deliver  the  premiam  note  and  receive  the  policy, 
but  the  company  refused  to  deliver  it.  Mr.  Justice  Washington  charged  the  jury  that 
the  agreement  of  insurance  was  not  inchoate  bat  perfected.  The  plaintiff*  recovered. 
See  Warren  v.  Ocean  Ins.  Co.,  16  Maine,  439 ;  Loring  v.  Proctor,  26  id.  18 ;  Blanchaid 
V.  Waitc,  28  id.  51 ;  Bragdon  v.  Appleton  Mat.  F.  Ins.  Co.,  42  Maine,  259  ;  and  cases 
ante,  p.  19,  n.  2 ;  p.  20,  n.  1. 

*  Goit  V.  National  Protection  Ins.  Co.,  25  Barb.  189. 

*  Lightbody  v.  North  American  Ins.  Co.,  23  Wend.  18.  This  was  an  insurance 
against  fire.  On  the  day  of  the  date  of  the  policy,  a  valid  agreement  for  insurance 
had  been  entered  into  with  the  company's  agent  and  the  premium  paid.  The  policy 
was  delivered  after  the  loss. 


CH.  I.]      FOBM   AND  ESSENTIALS  OF   A  POUCT  OF  INSURANCE.  29 

The  general  rule  is,  that  if  a  policy  insures  the  interest  of  one 
person  only,  no  other  person  can  show  that  it  was  also  intended 
to  cover  his  interest;  ^  but  it  is  not  regarded  as  insuring  the  in- 
terest of  one  person  only,  if  the  policy  contains  the  general 
phrase  for  "  all  whom  it  may  concern,"  ^  or  some  other  expression 
indicating  that  the  assured  acts  as  agent  or  trustee  for  another, 
in  which  case  such  other  person  may  prove  his  inte^est.^     This 


1  Tamer  v.  Barrows,  5  Wend.  541 ;  Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas.  329  ; 
Newson  v.  Doaglass,  7  Harris  &  J.  417 ;  Wise  v.  St.  Loais  Mar.  Ins.  Co.,  23  Mo. 
80.  An  insarance  bj  one  partner  in  his  own  name,  without  general  words,  corers 
his  interest  only.  Graves  v.  Boston  Marine  Ins.  Co.,  2  Cranch,  419;  Pearson  v. 
Lord,  6  Mass.  81 ;  Tamer  v.  Barrows,  5  Wend.  541.  See  also,  Bell  v.  Aosley,  16 
East,  141 ;  Hibbert  v.  Martin,  1  Camp.  538 ;  Cohen  v.  Hannam,  5  Taunt.  101 ; 
Lawrence  v.  Sebor,  2  Caines,  203.  So,  also,  in  the  case  of  part-owners,  Robinson  v. 
Gleadow,  2  Bing.  N.  C.  156;  Bell  v.  Humphries,  2  Stark.  345 ;  Foster  v.  U.  S.  Ins. 
Ca,  11  Pick.  85;  Bnmas  v.  Jones,  4  Mass.  647 ;  Finney  v,  Bedford  Com.  Ins.  Co., 
8  Met.  348 ;  Marray  v.  Columbian  Ins.  Co.,  1 1  Johns.  902 ;  Garrell  v.  Hanna,  5  Har- 
ris &  J.  412. 

*  Blank  insaranoes  were  formerly  in  use  in  England.  This  practice  was  abolished 
by  25  Geo.  3,  c.  44,  which  statute  directed  that  the  name  of  the  party  interested  in 
the  insarance,  or  that  of  his  agent,  should  appear  in  the  policy.  It  was  constraed  to 
require  in  all  cases  the  insertion  of  the  names  of  the  persons  interested,  or  of  the 
names  of  the  agents,  as  agents  for  the  persons  interested,  who  were  in  that  case 
also  required  to  be  named  in  the  policy.  Pray  v.  Edie,  1  T.  R.  313 ;  Cox  v.  Parry, 
I  T.  R.  464;  Wilton  v.  Reaston,  Park  on  Ins.  19.  This  statute  was  repealed  and 
saperseded  by  28  Geo.  3,  ch.  56.  which  is  now  in  force.  The  constmction  given  to 
tiiis  statute  is  yery  liberal.  Wolff  v.  Horacastle,  1  B.  &  P.  316;  Bell  v.  Gilson, 
id.  345.  All  that  is  necessary  to  answer  its  tequirements,  is  that  the  name  of  the 
party  effecting  the  policy  be  inserted.  This  person  in  England  is  usually  an  insurance 
broker.  It  is  not  necessary  that  he  should  appear  to  sign  as  agent.  De  Yignier  v. 
Swaason,  1  B.  &  P.  346,  n.  See  also,  Hibbert  v.  Martin,  1  Camp.  538 ;  Hagedom  v. 
OUvereon,  2  M.  &  S.  485. 

*  De  Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall,  84 ;  Waters  r.  Monarch  Life  and  Fire 
Ins.  Co.,  5  Ellis  &  B.  870,  34  Eng.  L.  &  Eq.  116.  In  Sunderland  Marine  Ins.  Co.  v, 
Kearney,  16  Q.  B.  925,  6  Eng.  L.  &  Eq.  312,  the  policy  stated  that  Kearney  had  rep- 
resented to  the  company  that  he  was  interested  in,  or  duly  authorized  as  owner,  agent, 
or  otherwise,  to  make  the  assurance.  It  was  held  that  an  action  might  be  brought  on 
the  policy  by  all  the  parties  interested.  The  following  citation  will  show  the  ground  on 
which  the  decision  proceeded :  "  It  seems  to  us  that  they  covenanted  to  pay  to  the  per- 
sons who  were  interested  in  that  subject-matter  and  for  whom  the  policy  was  effected;, 
caium  est  quod  cerium  reddi  potest.  A  designation  which  cannot  be  mistaken  is,  for  this 
purpose,  as  good  as  the  actual  name  of  the  individual.  The  company  engaged  to  make 
good  all  losses  and  damages  which  might  happen  to  the  subject-matter  of  the  said 
policy  in  respect  of  three  hundred  pounds  assured.  To  whom  were  they  to  make  good  1 
necessarily  to  the  parties  interested  in  the  subject-matter  who  were  damnified  by  the 
loss.  These  parties  were  the  assured,  and  accordingly  the  stipulations  of  the  policy 
by  the  company  are  with  the  assured." 

In  Duncan  v.  Sun  Ins.  Co.,  12  La.  Ann.  486,  the  general  rule  was  thus  stated  by 

3* 
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phrase,  however,  applies  only  to  those  who  were  contemplated 
at  the  time  of  the  insurance;  and  who  then  had  an  insurable  in- 
terest in  the  subject-matter.^  But  it  is  not  necessary  that  a  spe- 
cific party  be  intended,  if  the  intention  is  to  cover  generally 
those  who  have  insurable  interests ;  for  the  intention  of  the  in- 
sured, or  of  the  named  party,  determines  the  application  of  this 
clause.  And  if  A  effects  insurance  in  his  own  name,  a  payment 
of  a  loss  to  him  will  exonerate  the  underwriters.^ 

It  has  been  contended  that  a  mutual  insurance  company  can- 
not insure  parties  who  have  no  interest  in  the  subject-matter 
insured,  and  cover  the  interest  of  the  owners  under  the  general 
phrase,  for  whom  it  may  concern,  on  the  ground  that  such  insur- 
ance would  not  give  the  office  the  right  to  deduct  from  the 
amount  of  the  loss  what  might  be  due  from  the  owner  of  the 
property  from  other  transactions.  But  this  objection  has  been 
held  to  be  of  no  force,  as  there  would  be  no  practical  difficulty 
in  making  the  adjustment^ 

The  intention  of  the  party  who  effects  the  insurance,  deter- 
mines the  application  of  this  clause,  where  insurance  has  been 
effected  by  him  without  previous  authority,  and  the  validity  of 
the  insurance  depends  on  a  subsequent  ratification.     And  to 


the  ooart :  "  If,  upon  a  general  Bnnrey  of  the  provisions  of  the  policy  and  the  circnin- 
stances  under  which  it  was  procured,  it  appears  that  the  intention  of  the  company  was 
to  insure  for  the  benefit  of  any  person*  in  interest,  although  not  named,  the  common 
interest  of  the  parties  shall  not  be  defeated  for  the  want  of  technical  or  even  customary 
phrases.  If,  on  the  other  hand,  the  most  natural  construction  of  the  policy  is  that  the 
party  named  as  assured  only  sought  to  protect  his  own  interest,  the  contract  is  not  to  be 
extended  so  as  to  cover  the  interest  of  a  third  person." 

1  Bouth  V.  Thompson,  1 1  East,  428 ;  Bauduy  v.  Union  Ins.  Co.,  2  Wash.  C.  C.  391 ; 
Catlett  V.  Pacific  Ins.  Co.,  1  Paine,  C.  C.  594;  Haynes  t;.  Rowe,  40  Maine,  181 ;  Pro- 
tection Ins.  Co.  t7.  Wilson,  6  Ohio  State,  553 ;  Seamans  v.  Loring,  1  Mason,  127 ; 
Lambeth  v.  Western  F.  &  Mar.  Ins.  Co.,  11  Rob.  La.  82;  Alliance  Mar.  Assurance 
Co.  t;.  Louisiana  State  Ins.  Co.,  8  La.  1,11;  Frierson  v.  Brenham,  5  La.  Ann.  540.  In 
Ncwson  V,  Douglass,  7  Harris  &  J.  417,  450,  Buchanan,  C.  J.,  said  :  "  *  Whom  it  may 
concern '  is  a  technical  phrase,  common  to  policies  of  insurance,  and  is  understood  to 
mean,  not  any  and  everybody  who  may  chance  to  have  an  interest  in  the  thing  in- 
sured, but  such  only  as  are  in  the  contemplation  of  the  contract.  Such  a  policy  sup- 
poses an  agency,  and  proceeding  upon  that  ground,  looks  only  to  the  principal  in 
whose  behalf,  or  on  whose  account,  the  agent  moves  in  the  transaction ;  and  he,  for 
whose  benefit  the  insurance  is  procured,  is  the  person  in  the  contemplation  of  the  con- 
tract, —  is  he,  whom  it  alone  concerns." 

^  Hermann  v.  La.  State  Ins.  Co.,  7  La.  502. 

'  Cobb  V.  New  England  Mnt.  Mar.  Ins.  Co.,  6  Gray,  192. 
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make  a  ratification  of  any  avail,  it  is  necessary.that  the  insur- 
ance shoald  have  been  made  for  the  benefit  of  the  party  ratify- 
ing the  same.^  If,  however,  there  was  a  previous  authority,  the 
intention  of  the  party  ordering  the  insurance,  or  giving  the 
authority,  must  da|ermine  whose  interests  are  governed  by  the 
general  clause.^ 

^*  On  account  of  owners,"  means  any  one  intended  who  is  an 
owner  of  the  subi|Gt-matter  insured.^  And  if  the  phrase  be  "  on 
account  of  whonM;  may  concern  at  the  time  of  loss,"  they  will 
be  covered  who  then  own  the  property,  although  many  assign- 
ments have  been  made  subsequent  to  the  insurance.^  If  one 
owns  difierent  parts  in  difierent  rights,  as  owner,  consignee,  trus- 
tee, etc,  all  are  covered  by  an  insurance  in  his  own  name.^  And 
if  he  has  any  interest,  of  any  kind,  in  the  subject-matter  of  the 
insurance,  which  comes  within  the  description  in  the  policy,  the 
insurers  are  liable,  whatever  may  have  been  the  nature  of  his 
interest  or  his  intention.^ 


^Back  V.  Chesapeake  Ins.  Co.,  1  Pet.  151 ;  Baadaj  v.  Union  Ins.  Co.,  2  Wash. 
C.  C.  391 ;  Newson  v,  Douglass,  7  Harris  &  J.  417,  451,  per  Buchanan,  J. ;  De  Boll^ 
V,  Pennsylvania  Insorance  Co.,  4  Whart.  68 ;  Hagedom  v.  Oliverson,  2  M.  &  S.  485. 

^  Newson  v.  Dooglass,  supra;  Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas.  329. 

*  Catlett  17.  Pacific  Ins.  Co.,  1  Paine,  C.  C.  594, 1  Wend.  561.  See  also,  Foster  v. 
United  States  Ins.  Co.,  11  Pick.  85.  • 

*  Rogers  v.  Traders*  Ins.  Co.,  6  Paige,  583.' 

^  Carrathers  v.  Sheddon,  6  Tannt.  14,  1  Marsh.  416;  Hiscox  v.  Barrett,  cited  16 
East,  145 ;  Columbian  Ins.  Co.  v,  Lawrence,  2  Pet.  25 ;  OliTcr  v.  Greene,  3  Mass. 
133 ;  Millaudon  v.  Atlantic  Ins.  Co.,  8  La.  557;  Wolff  v,  Homcastle,  1  B.  &  P.  316; 
Irving  V.  Bichardson,  2  B.  &  Ad.  193.  Also,  Murray  v.  Columbian  Ins.  Co.,  11 
Johns.  302.  In  this  case  the  plaintiff,  who  was  the  owner  of  two  thirds  of  a  cax^, 
insured  the  whole  in  his  own  name,  and  on  his  own  account.  He  claimed  to  have  a 
lien  npon  the  other  third.  It  was  decided  that  he  had  not,  and,  on  that  ground,  that  his 
insurance  covered  only  the  two  thirds. 

*  Wolff  17.  Homcastle,  1  B.  &  P.  316.  In  this  case  A  consigned  a  cargo  to  B,  and 
drew  bills  npon  him  to  the  amount  of  it  in  favor  of  C,  his  general  agent.  A  sent  these 
UDs,  together  with  the  bills  of  lading  to  C,  desiring  him  to  transmit  them  to  B,  that  B 
might  have  an  opportunity  of  insuring.  He  also  drew  a  bill  for  jC300  on  C,  which  C 
accepted  and  paid.  B  revised  to  take  the  consignment,  or  accept  the  bills  drawn  upon 
him.  C  then  effected  a  policy  in  his  own  name,  with  the  general  clause  of  the  English 
policy,  and  informed  A  thereof,  who  approved  of  his  conduct.  It  appeared  that  the 
intention  of  C  in  effecting  the  insurance  was  to  cover,  not  his  own  interest,  but  that 
of  the  consignor.  In  an  action  by  C  upon  the  policy,  averring  in  one  of  the  counts 
an  interest  in  himself,  it  was  held  that  he  had  an  insurable  interest  to  the  amount  of 
X300,  the  extent  of  his  lien.    Lord  Ellenb^rough,  in  the  subsequent  case  of  Conway,  v. 
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Where  the  expression  "  all  whom  it  may  concern,"  or  the  like, 
covers  many  persons  whose  interests  are  not  strictly  joined,  as 
partners/  but  several,  as  part  owners  or  tenants  in  common,  each 
may  sue  as  on  an  independent  policy  mad^  to  him,  unless  the 
policy  itself  shows  a  joint  contract  So  a||p  where  different 
individuals  are  insured  in  the  same  policy  for  distinct  sums,  and 
upon  distinct  interests.^  • 

And  a  policy  insuriog  A.  B.  <<for  ,"  is^e  <<for  all  whom 

it  may  concern,"  provided  this  blaffk  were  iimnded  to  be  filled, 
but  not  otherwise.^ 

And  insurance  of  A,  ^^  as  agent  for  B,"  confines  the  policy  to 
the  interest  of  B,  although,  when  B  directed  the  insurance,  he 
intended  it  for  another.^ 

But  if  the  nominal  assured  be  described  as  ^<  agent "  generally, 
this  is  equivalent  to  "  for  whom  it  may  concern."  ^  And  if  the 
policy  contains  a  designation  applicable  to  many  persons,  the 
intention  of  the  insured  must  determine  who  is  covered.^ 

In  this  country,  a  policy  made  in  any  form,  by  which  in  sub- 
stance and  effect,  the  party  named  is  insured  not  for  himself  but 
for  others,  although  it  may,  and  sometimes  must,  be  sued  in  the 
name  of  the  party  named,  gives  to  the  insurers  no  right  to  make 


Crray,  10  East,  536,  546,  deemed  it  "  yerj  qaestionable  whether  anj  policy  which  is 
effected  clearlj  to  cover  the  interest  of  the  consignor  can  be  applied  to  protect  the 
interest  of  the  consignee."  This  doubt,  however,  seems  not  to  be  justified.  The  case 
itself  established  no  such  doctrine.  Neither  does  the  case  of  Toppan  v.  Atkinson,  2 
Mass.  365,  establish  a  doctrine  in  conflict  with  that  laid  down  in  Wolff  t;.  Homcastle. 
The  plaintiff,  in  this  case,  expecting  goods  to  be  shipped  to  him  as  owner,  insured 
them  in  his  own  name.  Other  goods  were  consigned  to  him  on  account  and  at  the 
risk  of  the  shippers.  The  plaintiff  was  only  the  general  creditor  of  the  shippers,  and 
consequently  had  no  lien  upon  the  goods,  and  no  insurable  interest.  See  Turner  v. 
Burrows,  8  Wend.  144 ;  2  Dner.  Ins.  39. 

1  In  which  case  the  policy  is  not  applicable  to  the  separate  interest  of  either.  Cohen 
V.  Hannam,  5  Taunt.  101. 

^  Aldrich  V.  Equitable  Safety  Ins.  Co.,  1  Woodb.  &  M.  272  ;  Blanchard  v.  Dyer,  21 
Maine,  111. 

»  Turner  v.  Burrows,  8  Wend.  144,  150,  24  Wend.  276,  per  Wahoorth,  Ch. 

*  Russell  V.  N.  £ng.  Mar.  Ins.  Co.,  4  Mass.  82. 

*  Davis  V'  Boardman,  12  Mass.  80.  In  this  case  the  policy  stated  that  "  A.  B.  or  as 
agent,  doth  make  insurance,"  etc.  The  insurance  had  been  effected  for  A.  B.  and 
another  joint.owner.  •  Held  that  A.  B.  might  recover  the  whole  amount  insured  in  his 
own  name  for  the  use  of  himself  and  the  other  jointowner.  Where  one  insures  "  as 
agent "  no  interest  of  his  own  would  be  covered. 

^  Carruthers  v.  Sheddon,  6  Taunt.  14;  Church  v,  Hubbart,  2  Cranch,  187,  197. 
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any  defence  applicable  to  him,  and  not  to  the  parties  actually  in 
interest^ 

An  agent,  causing  insurance  to  be  made,  must  have  full 
powers  to  do  so.  This  authority  may  be  derived  from  and 
proved  by  the  circumstances  of  the  case  or  usage.' 

But  a  mere  general  authority,  even  to  act  in  relation  to  a  ship 
is  not  enough ;  for  a  ^^  ship's  husband,"  as  such,  cannot  insure 
for  the  owners,  without  special  authority  from  them.^  Nor  can 
a  master  who  is  sailing  a  vessel  on  shares,  insure  the  interest  of 
the  owners  in  the  freight.* 

The  general  principles  of  adoption  and  ratification  of  con- 
tracts,  apply  to  contracts  of  insurance.  Hence,  if  a  policy  be 
made  by  one  who  purports  to  be  an  agent,  the  party  whom  the 
agent  intends  as  principal,  may  ratify  the  act  of  him,  who  had 
no  previous  authority  to  be  his  agent,  and  by  such  ratification, 
although  it  be  after  a  loss,  may  confirm  and  adopt  the  contract  of 
insurance.^  And  it  has  been  held  that  the  bringin^g  an  action  on 
the  policy  by  the  principal  in  his  own  name,  is  sufficient  evi- 
dence of  the  ratification  of  the  act  of  the  agent.^  But  if  no 
ratification  is  shown,  and  the  action  is  brought  in  the  name  of 
the  agent,  he  can  only  recover  to  the  extent  of  his  interest.'^  But 
if  the  goods  are  insured  by  a  consignee,  or  a  warehouse-n^an, 
who  describes  them  as  goods  in  trust,  he  can  recover  not  only  to 
the  extent  of  his  lien  for  charges,  commissions,  etc.,  but  also  to 
the  full  value  of  the  goods,  and  the  balance  will  be  held  in  trust 
for  the  owner  of  the  goods.^ 


^  Hnilbeit  v.  Pacific  Ins.  Co.,  2  Sumner,  471  ;  Williams  v.  Ocean  Ins.  Co.,  2  Met. 
303 ;  Aldrich  v.  Equitable  Safety  Ins.  Co.,  1  Woodb.  &  M.  272  ;  Gordon  v.  Church, 
2  Caines,  299. 

^  Barlow  r.  Leckie,  4  J.  B.  Moore,  8. 

'French  o.  Backhouse,  5  Burr.  2727;  Foster  r.  United  States  Ins.  Co.,  U  Pick. 
85;  Finnej  v.  Warren  Ins.  Co.,  1  Met.  16. 

*  Hajmes  v.  Howe,  40  Maine,  181. 

*  Lncena  9.  Craufurd,  1  Taunt.  325,  5  B.  &  P.  269 ;  Routh  v,  Thompson,  13  East, 
274 ;  Hagedom  v.  Oliverson,  2  M.  &  S.  485 ;  Steinback  v.  Rhinelander,  3  Johns.  Cas. 
269,  281,  per  Kent,  J.;  Watkins  r.  Durand,  1'  Porter,  251 ;  Bridge  v,  Niagara  Ins. 
Co.,  1  Hall,  247 ;  Loring  r.  Proctor,  26  Maine,  18,  30. 

^Finnej  v.  Fairfaaven  Ins.  Co.,  5  Met.  192.  See  also,  Oliver  v.  Commercial  Mnt. 
Kar.  Ins.  Co.,  2  Curtis,  C.  C.  277,  296  ;  Blanchard  v.  Waite,  28  Maine,  51.  There 
was  also  in  this  last  case  further  CTidence  of  a  ratification,  as  the  premium  note,  signed 
bj  all  the  owners,  was  tendered  to  the  insurers. 

f  Foster  v.  United  States  Ins.  Co.,  11  Pick.  85. 

"  Waters  o.  Monarch  Life  &  Fire  Ins.  Co.,  5  Ellis  &  B.  870,  34  Eng.  L.  &  Eq. 
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If  insurance  is  effected  by  an  agent  for  account  of  whom  it 
may  concern,  it  is  clear  that  the  agent  ^ay  bring  an  action  on 
the  policy  in  his  own  name ;  ^  yet  as  this  '•  is  upon  the  presump- 
tion that  his  agency  is  continued,  and  not  disavowed  by  the 
party  in  interest,"  he  cannot  maintain  the  action  if  his  authority 
is  disavowed  by  the  real  party  in  interest  before  suit  is  brought, 
unless  the  agent  has  a  lien  or  other  interest  in  the  property, 
which  the  person  whose  property  is  insured  cannot  defeat^ 

The  policy  may  expressly  provide,  that  it  shall  be  defined,  es- 
pecially as  to  the  property  insured,  by  declarations  or  statements 
to  be  subsequently  made.  ^  A  policy  of  this  kind  is  called  an 
open  or  running  policy,  and  is  the  form  most  in  use  by  mutual 
companies.^  It  has  been  held  in  a  late  case  that  the  assured  has 
no  right  to  fill  up  the  indorsement  so  as  to  make  the  contract 
when  completed  different  from  that  already  made  by  the  body  of 
the  policy.*    But  if  the  insurers  agree  to  alter  the  terms  of  the 


116.  In  this  case  warehouse-men  insarcd  merchandise  described  as  "  the  property  of 
the  assured,  or  held  by  them  in  trost,  or  on  commission/'  in  certain  specified  baiidings. 
A  loss  having  taken  place,  it  was  held  that  the  warehoose-men  could  recover  the  whole 
value  of  the  goods  insured,  and  not  merely  to  the  amount  of  their  particular  interest, 
and  fhat  after  deducting  their  chai^ges  they  were  to  hold  the  balance  for  the  owners  of 
the  goods,  although  the  latter  had  not  been  informed  of  the  insurance.  See  also, 
De  Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall,  84, 100. 

1  Davis  17.  Boardman,  12  Mass.  80;  Ward  v.  Wood,  13  Mass.  539;  Copeland  t^. 
Mercantile  Ins.  Co.,  6  Pick.  198. 

^  Reed  t;.  Pacific  Ins.  Co.,  I  Met.  166.  If,  however,  the  property  insured  is  owned 
by  several  persons,  and  one  of  them  revokes  the  power  of  the  agent,  this  will  not  pre- 
vent his  carrying  on  the  suit  for  the  benefit  of  the  others.  Copeland  v.  Mercantile 
Ina.  Co.,  6  Pick.  198.  In  Cranston  i\  Philadelphia  Ins.  Co.,  5  Binn.  538,  it  was  held 
that  if  an  agent  pays  the  premium  he  has  a  lien  on  the  policy  for  it  so  long  as  he 
retains  possession  of  the  policy,  but  if  he  delivers  it  up  his  lien  is  gone.  And  although 
the  underwriters  are  entitled  to  deduct  the  premium,  if  unpaid,  from  the  loss,  yet  if  the 
agent  pays  it  he  cannot  stand  in  their  place  and  claim  payment  out  of  the  sum  due. 

'  Langhorn  v.  Cologan,  4  Taunt.  330 ;  Neville  jj,  Merch.  &  Manuf.  Mut  Ins.  Co., 
17  Ohio,  192;  Newlin  v.  Ins.  Co.,  20  Penn.  State,  312;  Ralli  r.  Janson,  6  Ellis  & 
B.  422,  36  Eng.  L.  &  Eq.  198. 

*  Entwisle  v.  Ellis,  2  H.  &  N.  549.  Insurance  was  effected,  in  this  case,  on  rice  "  to 
be  declared,"  warranted  free  from  particular  average.  The  indorsement  made  by  the 
assured  valued  each  bag  separately.  The  court  held  that  the  contract  was  to  be  deter- 
mined as  if  merely  the  number  of  bags  insured  had  been  inserted.  Channd,  B.,  said : 
**  At  the  time  of  the  making  of  the  policy  certain  particulars  were  agreed  upon,  others 
were  left  to  be  settled.  The  policy  was  to  be  on  rice  to  be  warranted  free  from  par- 
ticular average,  to  be  sent  in  ship  or  ships.  Something  more  was  wanting  to  make  a 
binding  contract.    The  parties  can  only  fill  up  such  particulars  a«  were  left  in  blank. 
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conlract  by  the  indorsement,  there  is  no  reason  why  this  should 
not  be  done.^  Though  it  seems  that  if  the  insured  fill  out  the 
indorsement  in  a  different  manner  from  that  set  forth  in  the 
body  of  the  policy,  the  fact  that  the  underwriters  place  their  ini- 
tials to  the  indorsement,  is  not  conclusive  evidence  of  their 
assent  to  the  alteration.^  And  the  true  rule  we  think  should  b$, 
that  the  policy  and  the  indorsement  should  be  construed  to- 
gether,® unless  they  are  so  much  in  conflict  that  they  cannot  be 
reconciled,  in  which  case  the  indorsement  should  govern.  A 
question  of  some  difficulty  has  arisen  in  construing  policies  of 
this  nature  as  to  whether  the  insurers  are  obliged  when  an  open 
policy  is  given  on  merchandise  to  be  shipped  by  a  certain  route, 
to  indorse  all  shipments  made  to  the  assured  by  that  route.  In 
the  present  state  of  the  law  we  can  but  give  the  result  of  the 
adjudication  upon  the  question  in  our  note.^  , 


80  as  to  be  oonsistent  with  the  policy.  Bat  the  words  relied  on  supply  particulars 
not  consistent  with  the  policy,  not  filling  up  any  blank  in  the  policy,  bat  inconsistent 
with  the  terms  of  it." 

^  In  the  case  of  Kennebec  Co.  v.  Augusta  Ins.  &  Banking  Co.,  6  Gray,  204,  an 
open  policy  was  given  on  "  property  on  board  vessel  or  vessels,"  etc.,  "  as  per  indorse- 
ments to  be  made."  Subsequently  an  agreement  was  made  under  this  policy  by  the 
plaintiffs  with  the  agents  of  the  defenolnts  in  Boston  to  insure  certain  cotton  at  and 
from  New  Orleans  to  Boston,  and  to  take  the  risk  of  fire  on  land  at  New  Orleans. 
Some  of  the  cotton  was  burned  at  New  Orleans.  After  the  news  reached  Boston  the 
agents  made  the  indorsements  on  the  policy,  but  added  a  qualification,  which  had  not 
been  agreed  on,  and  which  would  have  prevented  a  recovery.  It  was  held  that  the 
agents  had  power  to  alter  the  terms  of  the  contract,  and  that  the  subsequent  qualifica- 
tion, not  being  a  part  of  the  contract,  was  void,  and  the  defendants  were  therefore 
liable. 

*  Entwisle  v.  EUis,  2  H.  &  N.  549.  WaUon,  B.,  in  this  case  remarked :  "  It  is  said 
that  the  indorsement  was  initialed  by  the  underwriters.  But  the  indorsement  is  a 
declaration  by  the  assured,  ascertaining  the  subject  of  the  insurance.  ^  The  initials 
merely  acknowledge  the  receipt  of  the  notice,  and  identify  it  as  a  declaration  by  the 
insured." 

*  Flrotection  Ins.  Co.  v.  Wilson, '6  Ohio  State,  553.  The  policy  in  this  case  was 
indorsed,  "  Open,  Cargo,  Steamboat  and  Canal."  By  the  printed  terms,  insurance  was 
effected  against  the  perils  of  the  seas,  rivers,  fire,  and  overpowering  thieves.  The  fol- 
lowing indorsement  was  made :  "  $2,000  on  caigo,  canal  boat  Ben  Franklin,  at  and 
from  this  port,  per  Miami  and  Wabash  canals  to  Covington,  Indiana."  .It  was 
held  that  the  policy  by  the  indorsements  covered  the  ordinary  risks  of  canal  navigar 
tion. 

*  In  Donville  r.  Sun  Mutual  Ins.  Co.  of  New  York,  12  La.  Ann.  259,  the  policy, 

which  was  on  goods  and  merchandise  to  be  laden  on  board vessels,  contained 

this  clause :  '*  This  insurance  is  declared  to  be  on  merchandise,  as  interest  may  appear. 
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Alterations  made  by  either  party  with  the  consent  of  the 
other,  are  valid.^     And  almost  any  change,  as  to  parties,  subject- 


adding  ten  per  cent,  to  invoices.  The  risks  to  attach  from  the  time  of  shipment,  which 
are  to  be  reported  to  the  insurers  (on  receipt  of  invoices)  for  indorsement."  It  was 
afterwards  provided  that  the  policy  shoald  cover  mercfaaadise  to  the  address  of  the 
assured  from  Europeaa  ports  to  New  Orleans,  via  Boston  or  New  York,  subject  to 
additional  premiom.  One  of  the  members  of  the  firm  insored,  went  to  Paris  in  order 
to  purchase  goods,  and  wrote  home  that  his  parchases  were  made  with  the  exception 
of  a  few  articles,  for  which  he  shoald  wait  until  the  last  moment,  and  that  he  had  re- 
tained his  passage  aboard  the  steamer  Arctic  for  the  20th  of  September.  Informatioa 
was  given  to  the  insurance  office  that  he  was  about  to  leave  France  with  goods  by  the 
Arctic,  and  the  company  said  it  was  all  right,  but  that  they  would  be  compelled  to 
wait  the  receipt  of  the  invoice  in  order  to  indorse  this  on  the  policy.  The  vessel  sailed 
and  was  lost  on  the  passage,  and  after  the  loss  was  ascertained,  a  list  of  the  amount  of 
the  goods  which  were  purchased  in  Paris,  with  their  value  was  obtained  from  an  agent 
in  that  city.  The  evidence  rendered  it  probable  that  goods  to  the  amount  stated, 
had  been  packed  in  the  trunks  of  the  person  before  mentioned,  and  had  been  lost  with 
him.  No  bill  of  lading  was  taken,  and  there  was  no  other  evidence  that  the  goods  had 
been  shipped  as  part  of  the  cargo  of  the  vessel.  The  list  of  the  articles  was  presented 
to  the  insurance  company,  but  they  refused  to  indorse  it,  d^to  pay  the  loss. 

The  court  held  that  there  were  as  many  contracts  of  insurance  as  there  were  in- 
dorsements on  the  policy,  and  that  the  delivery  of  the  policy  did  not  constitute  a  con- 
tract to  insure  any  goods  that  might  be  sent,  and  that  the  contract  did  not  take  place 
till  the  following  things  were  shown,  namely,  consent  on  the  part  of  the  plaintiiSs,  a 
production  of  her  invoices,  and  the  payment  of  the  premium  in  her  behalf,  and  a  com- 
munication of  the  unusual  manner  in  which  ^ese  goods  were  intended  to  be  brought 
over,  namely,  in  the  trunks  of  a  partner  of  the  house  as  baggage ;  and  on  behalf  of  the 
company,  an  agreement  to  take  the  risk  in  that  form.  In  £.  Carver  Co.  v.  Manufius- 
tnrers'  Ins.  Co.,  6  Gray,  214,  an  open  policy  of  insurance  was  made  on  goods  "lost 
or  not  lost  on  board  of  any  steamer  or  steamers,  at  and  from  Kew  York  to  New 
Orleans ;  all  sums  placed  at  risk  under  this  policy  are  to  be  indorsed  thereon."  A  ship- 
ment of  goods  was  made  to  New  Orleans  on  board  a  steamer  frx>m  New  Yoik,  and  the 
goods  were  lost  by  a  peril  of  the  sea,  and  the  loss  was  known  to  the  assured  before  he, 
acting  with  reasonable  diligence,  had  caused  the  risk  to  be  indorsed  on  the  policy. 
The  court  held  that  if  the  assured  intended  in  good  faith  to  have  the  risk  covered  by 
the  policy,  the  insured  were  bound  to  indorse  it.    See  also,  post,  ch.  6. 

1  Laird  vm  Robertson,  4  Brown,  P.  C.  488 ;  Robinson  v.  Tobin,  I  Stark.  336.  In 
Merry  v.  Prince,  2  Mass.  176,  it  was  held  that  an  indorsement  on  the  policy  substitut- 
ing one  underwriter  for  another  was  binding  on  the  substituted  underwriter  and  the 
assured,  although  it  was  only  sigpaed  by  the  insurance  broker.  In  Warren  v.  Ocean 
Ins.  Co.,  16  Maine,  439,  the  alteration  was  inserted  in  the  policy  by  consent  of  both 
parties,  but  not  signed.  It  was  held  valid.  But  the  question  has  arisen  whether  a 
parol  agreement  to  make  an  alteration  is  binding.  In  Head  v.  Providence  Ins.  Co.,  2 
Cranch,  127, 168,  the  charter  of  the  company  required  that  contracts  for  insurance  should 
be  in  writing,  signed  by  the  president  and  secretary,  and  the  court  therefore  held  that  a 
contract  to  cancel  or  vary  a  policy  must  bo  evidenced  in  the  same  way.  See  also, 
Cockerill  v.  Cincinnati  Mut.  Ins.  Co.,  16  Ohio,  148;  Kaines  v.  Knightly,  Skin.  54; 
and  cases  ante,  p.  20,  n.  I.  But,  as  we  have  seen,  that  a  parol  contract  for  insurance 
is  valid,  it  follows  that  the  policy  may  be  altered  by  parol.    In  Kennebec  Co.  v. 
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matter,  or  terms,  may  be  made  by  indorsement  with  consent. 
But  a  material  alteration  by  the  insured  without  the  consent  of 
the  insurer  concerned,  destroys  all  claims  against  him,  although 
it  were  made  in  good  faith,  and  with  the  expectation  of  getting 
his  consent.^  But  the  alteration  to  have  this  effect  must  be  ma- 
terial,^  and  made  by  the  insured  or  by  his  procurement  or  consent' 
And  if  the  insured  strike  out  the  signature,  or  other  material 
words,  this  is  a  cancelling  of  the  policy  by  him.* 

It  may  be  added,  that  an  alteration  by  the  insurers,  without 
the  consent  of  the  insured,  has  no  effect  whatever.*  Although, 
after  the  policy  is  made  both  parties  may  agree  to  rescind  it,  yet 
the  fact  of  the  company's  becoming  insolvent  and  voting  to 
cancel  their  policies  and  giving  notice  of  the  same  to  the  assured 
does  not  put  an  end  to  the  contract,  unless  the  assured  assents 
to  the  rescission.^ 

If  there  be  a  material  mistake  in  the  policy,  it  cannot  be  cor- 


Angueta  Ins.  &  Banking  Co.,  6  Gray,  204,  Merrick,  J.,  said:  "It  is  now  a  perfectly 
well-«ettied  doctrine,  that  a  written  contract  may  be  materially  varied  and  changed  by 
sibseqiient  agreements,  orally  entered  into  by  the  parties,  before  there  has  been  a 
breach  of  its  stipulations."    Goss  v.  Nugent,  5  B.  &  Ad.  58. 

1  Langfaom  r.  Cologan,  4  Taunt.  330;  Fairlie  v.  Christie,  7  id.  416  ;  Campbell  v. 
ChriaUc,  2  Stark.  64;  Forshaw  v,  Chabert,  3  Brod.  &  B.  158,  6  J.  B.  Moore,  369 ; 
Laird  v.  Robertson,  4  Brown,  P.  C.  488.  See  Entwisle  v.  Ellis,  2  H.  &  N.  549,  cited 
nprti,  p.  34,  n.  4. 

•  *  Sanderson  v.  M'Cullom,  4  J.  B.  Moore,  5 ;  Sanderson  v.  Symonds,  1  Brod.  &  B. 
426, 4  J.  B.  Moore,  42.  In  these  cases,  which  were  actions  against  different  under- 
writers on  the  same  policy,  the  vessel  had  liberty  "  to  sell,  barter,  and  exchange  goods 
at  any  of  the  ports  to  which,  under  the  terms  of  the  policy,  she  might  proceed  during 
ber  stay."  The  insured  added  the  words  "  and  trade,"  after  the  words,  "  during  her 
stay."  To  this  alteration  some  of  the  underwriters  assented,  while  others  did  not. 
Held,  that  all  were  liable  because  the  alteration  was  immaterial,  and  they  would  have 
been  held  had  no  such  words  been  Introduced.  See  also,  Falmouth  v.  Roberts,  9  M.  & 
W.469. 

>Nicbok  V.  Johnson,  10  Conn.  192.    See,  however,  vol.  1,  p.  230,  n.  1. 

*  Thus  in  Fairlie  v.  Christie,  7  Taiuit.  416,  the  insured  struck  out  with  a  pen  the 
time  of  the  warranty  of  sailing,  and  inserted  in  the  margin  a  different  time..  Ik  was 
held,  that  this  avoided  the  policy.    See  also,  cases  supra. 

^  Kennebec  Co.  v.  Augusta  Ins.  &  Banking  Co.,  6  Gray,  204,  cited  supra,  p.  35, 
n.  1. 

*  Alliance  l^nt.  Ins.  Co.  v.  Swift,  10  Cush.  433.  In  New  England  Mat.  F.  Ins.  Co.  v. 
Batter,  34  Maine,  451,  it  was  held,  that  a  vote  of  a  mutual  insurance  company  that 
if  the  assessments  upon  its  premium  notes  should  not  be  punctually  paid,  the  contracts 
of  Insurance  previously  made  by  the  party  failing  to  pay,  should  be  suspended,  was  of 
BO  validity  unless  assented  to. 

TOL.  n.  4 
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reeled,  nor  its  effect  averted  by  a  court  of  law.^  Bat  equity  will 
correct  the  mistake  and  treat  the  policy  as  reformed.  Oar  notes 
will  show  the  principles  upon  which  this  has  been  done.^ 


1  Constable  v.  Noble,  2  Taunt.  403;  Kaines  v.  Knightly,  Skin.  54;  MieDen  v.  Na- 
tional Ins.  Co.,  1  Hall,  452;  Chamberiain  v.  Harrod,  5  Greenl.  420.  See  abo,  caaea 
cited  in  the  next  note. 

'  Mottenx  v.  Ix>ndon  Ass.  Co.,  1  Atk.  545 ;  Collett  v,  Morrison,  9  Hare,  162, 12 
£ng.  L.  &  Eq.  171 ;  Hogan  r.  Delaware  Ins.  Co.,  1  Wash.  C.  C.  419;  Flint  v.  Ohio 
Ins.  Co.,  8  Ohio,  501 ;  Firemans  Ins.  Co.  v.  Powell,  13  B.  Mon.  311 ;  Bow  v.  Wbei- 
ten,  8  Wend.  160.  The  mistake  will  be  corrected  whether  it  be  one  of  law  or  of  &ct. 
Oliver  V.  Commercial  Mntnal  Marine  Ins.  Co.,  2  Curtis,  C.  C.  277, 299.  Bat  in  ererj 
case  the  evidence  of  the  mistake  must  be  clear  and  satisftu^tory.  "  There  ought  to  be 
the  strongest  proof  possible."  Per  Lord  Chancellor  Hardwiehe,  Henkle  v.  Royal 
£xch.  Ass.  Co.,  1  Yes.  Sen.  317.  See  also.  Graves  v.  Boston  Mar.  Ins.  Co.,  2 
Cranch,  419,  441 ;  Ljman  v.  United  Ins.  Co.,  2  Johns.  Ch.  630;  Gillespie  v.  Moon,  id. 
585 ;  Phoenix  Ins.  Co.  v.  Gumee,  1  Paige,  Ch.  278 ;  Woodruff  r.  Columbus  Ins.  Co., 
5  La.  Ann.  697.  In  Andrews  v.  Essex  Fire  &  Mar.  Ins.  Co.,  3  Mason,  6,  10,  Mr. 
Justice  Story  said :  "  A  court  of  equity  ought  to  be  extremely  cautions  in  the  exercise 
of  such  an  authority,  seeing  that  it  trenches  upon  one  of  the  most  salutary  rules  of 
evidence,  that  parol  evidence  ought  not  to  be  admitted  to  yary  a  written  instrument. 
It  ought,  therefore,  in  all  cases  to  withhold  its  aid,  where  the  mistake  is  not  made  out 
by  the  clearest  evidence  according  to  the  understanding  of  both  parties,  and  upon  tes- 
timony entirely  exact  and  satisfactory."  See  also,  Franklin  Fire  Ins.  Co.  v.  Hewitt,  3 
B.  Mon.  231.  In  Oliver  r.  Commercial  Mutual  Marine  Ins.  Co.,  supro,  it  was  said 
that  the  courts  would  interfere  much  more  readily  in  the  correction  of  a  mistake  in  the 
execution  of  a  power,  than  in  the  reformation  of  a  written  contraet.  In  this  case  the 
complainant,  a  merchant  in  Liverpool,  being  the  owner  of  a  vessel  called  the  Liscard, 
ordered  his  agent  at  Quebec  to  insure  a  certain  amount  on  the  vessel  and  her  freight  in 
New  York.  The  agent  wrote  to  McLimont,  an  insurance  agent  in  New  York,  to  pro- 
cure the  insurance.  McLimont  then  wrote  to  D.  R.  McKay  in  Boston  to  have  thia 
done.  McLimont  did  not  state  any  thing  in  regard  to  the  ownership.  McKay  made 
application  in  the  usual  form  to  the  defendants.  The  same  day  the  company  sent  to 
him  to  find  out  whoso  name  should  be  inserted  in  the  policy.  He  thereupon  wrote  and 
sent  the  following :  "  Policy  for  D.  R.  McKay,  on  Liscard,  to  be  made  out  on  account 
of  A.  McLimont,  and  payable  to  him  or  order."  The  policy  was  accordingly  so  made 
out.  After  the  loss  the  complainant  brought  a  bill  in  equity  alleging  that  the  words 
**  as  agent  and  for  whom  it  may  concern,"  were  omitted  after  McLimont's  name.  The 
court  were  of  the  opinion  that  the  mistake  arose  in  the  execution  of  a  power,  and  that  the 
complainant  was  entitled  to  have  the  policy  reformed.  As  the  case  is  one  of  great  impor- 
tance we  give  the  language  of  Mr.  Justice  CurtU  on  the  main  point,  p.  293 :  **  To  state 
fully  and  precisely  the  grounds  upon  which  I  think  this  case  rests,  I  should  say  that 
when  a  complete  contract  for  a  policy  is  made  by  a  known  agent,  and  nothing  is  said 
respecting  any  declaration  of  interest,  the  contract  is  to  insure  the  property  of  his  prin- 
cipal, and  in  order  that  this  contract  may  take  effect,  power  is  impliedly  reperved  to  thei 
agent  specially  to  declare  the  interest  upon  which  the  insurance  is  to  attach,  and  to 
have  such  declaration  inserted  in  the  policy,  when  drawn,  or  to  have  the  policy  drawn 
so  as  to  insure  him  as  agent,  leaving  the  declaration  of  interest  to  be  made  afterwards, 
in  case  of  loss.    Either  is  within  the  known  usage  of  agents  and  undenrriten ;  and 
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SECTION    ni. 

07  THE  ASSIGNHBNT   AND    NEGOTIABILECT  OF  POLICIES  OF 

INSURANCE. 

Policies  of  insurance  are  not  negotiable  instruments,  either  in 
England. or  in  this  country,^  but  they  may,  like  choses  in  action^ 
generally  be  assigned  so  as  to  give  the  assignee  the  right  of  insti- 
tuting a  suit  in  the  name  of  the  assignor.  And  if  the  policy  be 
assigned,  although  without  notice  to  the  underwriters,  the  assign- 
ment vests  an  equitable  interest  in  the  assignee.^  But  in  such 
a  case  the  general  rule  is,  that  the  action  must  be  brought  in 
the  name  of  the  assignors.^ 


the  oondnct'of  the  respondents  in  sending  to  McEaj  to  obtain  this  declaration,  and  of 
IfcKay  in  making  it,  show,  if  any  proof  were  needed,  that  it  was  understood  by  both, 
be  poneased  this  power.  And  when  a  mistake  was  made  in  declaring  the  interest,  it 
was  as  Lord  ElUnborough  said,  a  mistake  in  executing  a  power  reserved  to  the  agent  by 
a  complete  and  binding  contract,  in  which  power  the  underwriter  has  no  interest,  save 
thai  it  slumld  be  rightly  executed,  so  that  he  may  obtain  the  premium,  and  have  a  valid 
title  to  retain  it,  and  over  which  he  can,  justly,  exercise  no  control."  There  was  evi- 
dence that  McKay  purposely,  and  not  through  mistake,  declared  the  interest  to  be  in 
McLimont  in  order  that  they  might  share  the  scrip  dividends.  Mr.  Justice  Curtis  said : 
''If  this  were  so,  a  court  of  equity  could  not  treat  an  attempted  fraud  as  an  innocent 
mistake ;  aod  though  the  principal,  in  such  a  case,  would  be  in  no  fault,  it  could  not 
refieve  him,  bat  must  leave  him  to  his  remedy  against  his  agent."  The  court  were  of 
opimott  that  though  it  appeared  that  they  probably  intended  to  take  the  scrip  dividends, 
jet  it  did  not  appear  that  they  intended  to  take  them  without  the  consent  of -their  prin- 
cipal. 

1  Foggo.  Middlesex  Mut.  F.  Ins.  Co.,  10  Cush.  337, 345 ;  Folsom  v.  Belknap  Co.  Mut. 
F.  Ins.  Co.,  10  Foster,  231 ;  Hobbs  v.  Memphis  Ins.  Co.,  I  Sneed,  444, 450.  By  the  law 
of  France  a  policy  may  be  made  negotiable  by  the  loss  being  made  payable  to  order, 
or  to  bearer.  Emerigon,  c.  lip  4  2,  Ed.  1783,  p.  249,  250 ;  2  Valin,  45 ;  Alanzet,  vol. 
1,  860;  2  id.  1S5.  But  it  may  be  doubted  whether  in  England,  or  in  this  country,  an 
assignee  of  each  a  policy  could  maintain  an  action  upon  it  in  his  own  name.  We  have 
ante,  vol.  1,  p.  138,  that  a  bill  of  lading  "to  order  or  assigns"  is  not  such  a 


negotiable Jtt||rnment,  and  a  policy  of  insurance  would  doubtless  be  governed  by  the 
same  raleXHaw.    See  also.  Skinner  v.  Somes,  14  Mass.  107. 

*  Wakefield  v.  Martin,  3  Mass.  558 ;  Spring  r.  South  Carolina  Ins.  Co.,  8  Wheat. 


*■  Earl  V,  Shaw,  1  Johns.  Cas.  318 ;  Qourdon  v.  Ins.  Co.  of  N.  A.,  3  Yeates,  327,  I 
Binn.  480,.  n.    In  Jessel  v.  Williamsbufgh  Ins.  Co.,  3  Hill,  88,  the  insured  assigned 
interest  ia.  the  subject-matter  with  the  assent  of  the  underwriters,  but  did  not  assign 


40  OK  THE  LAW  OF  MABINB  DTSUllANCB.  [BOOK  H. 

The  right  of  the  assignee,  thongfa  said  to  be  only  equitable,  is 
enforced  at  law ;  and,  indeed,  the  assignee  will  not  be  permitted 
to  proceed  in  equity,  unless  there  are  especial  reasons  for  bis  so 
doing.  And  it  is  not  a  sufficient  reason  that  the  action  must  be 
brought  in  the  name  of  the  assignor.^  A  parol  agreement,  to- 
gether with  delivery,  will  constitute  a  sufficient  assignment  of 
the  policy.^  Generally  the  assignor  of  a  chose  in  action  cannot 
prejudice  the  rights  of  the  assignee  after  the  debtor  has  dissented 
to  the  assignment^  But  where  the  owner  of  property  mort- 
gaged effects  insurance  in  his  own  name,  *^  loss,  if  any,  payable 
to  the  mortgagee,"  or  assigns  the  policy  to  the  mortgagee  with 
the  assent  of  the  insurer,  the  insurance  is  upon  the  interest  of  the 
mortgagor,  and  he  does  not  cease  to  be  a  party  to  the  original 
contract  with  the  insurers,  and  any  act  of  his  which  would 
otherwise  render  the  policy  void  will  have  this  effect^  although 
the   policy  is  in   the   hands  of  the   mortgagee.^      But  if  the 


the  policy.  The  policy  contained  the  nsoal  daose  that  the  interest  of  the  inBored 
should  not  be  assi^ed  withoat  the  oonaent  of  the  corporation.  The  assignee  sned  in 
his  own  name.  The  court  held,  that  the  action  shonld  haye  been  brought  in  the  name 
of  the  assignor,  and  the  pUuntifT,  therefore,  was  nonsuited.  The  court  said :  "  We 
know  of  no  principle  upon  which  the  assignee  of  a  policy  of  insurance  can  be  allowed 
to  sue  upon  it  in  his  own  name.  The  general  rule  applicable  to  personal  contracts  is, 
that,  if  assigned,  the  action  for  a  breach  must  be  brought  in  the  name  of  the  assignor, 
^xcept  where  the  defendant  has  expressly  promised  the  assignee  to  respond  to  him." 
See  also,  Folsom  v.  Belknap  Co.  Mnt.  F.  Ins.  Co.,  10  Foster,  231 ;  Pollard  v.  Somer- 
set Mut.  F.  Ins.  Co.,  42  Maine,  221.  ^ 

1  Motteux  V,  London  Ass.  Co.,  1  Atk.  545 ;  Dhegetoft  v.  London  Ass.  Co.,  Mosely, 
83,  nom,  De  Ghettoff  v.  London  Ass.  Co.,  4  Brown,  P.  C.  436 ;  Hammond  v.  Messen- 
ger, 9  Sim.  327 ;  Carter  r.  United  Ins.  Co.,  1  Johns.  Ch.  463 ;  Ontario  Bank  v.  Mum- 
ford,  2  Barb.  Ch.  596;  1  Parsons  on  Contracts,  193,  n.  (/). 

2  Powles  V.  Innes,  U  M.  &  W.  10, 12,  per  Parhe,  B. ;  Wells  v.  Archer,  10  S.  &  B. 
412. 

'  Hackctt  V,  Martin,  8  GrccnI.  77 ;  Hatch  v.  Dennis,  I  Fairf.  244 ;  Matthews  v. 
Houghton,  id.  420 ;  Frear  v.  Evertson,  20  Johns.  142. 

*  Hale  V.  Mechanics'  Mnt.  F.  Ins.  Co.,  6  Gray,  1 69 ;  Qrosvenor  v.  Atlantic  Fire  Ins. 
Co.,  New  York  Court  of  Appeals,  June  T.  1858,  21  Law  Reporter,  308,  7  Am.  Law 
Register,  118.  This  case  overrules  Traders  Ins.  Co.  v.  Robert,  9  Wend.  404,  474; 
Tillou  17.  Kingston  Mut.  Ins.  Co.,  7  Barb.  570, 1  Seld.  405.  The  case  of  Boynton  r. 
Clinton  &  Essex  Mut.  Ins.  Co.,  16  Barb.  254,  may,  perhaps,  be  disting^^cd  on  the 
ground  pointed  out  in  the  next  note.  In  Buffalo  Steam  Engine  Works  4Pii^i^  Mutual 
Ins.  Co.,  New  York  Court  of  Appeals,  1858,  the  action  was  brought  by  the  mortgagee, 
to  whom  the  policy  had  been  assigned.  The  owner  of  the  vessel  procured  the  insurant 
npon  her,  the  underwriter  knowing  at  the  time  that  the  owner  was  indebted  to  the  plain- 
tifF  for  an  engine  furnished  the  vessel ;  that  he  was  to  mortgage  the  vessel  to  secure  such 
debt,  and  that  his  object  in  obtaining  the  policy  was  to  assign  it  as  security  for  the  debt. 
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idsnrers,  at  the  time  of  their  assent  to  the  transfer  of  the  policy, 
impose  any  further  obligations  on  the  transferree,  this  may  be 
evidence  of  a  new  contract  with  him,  and  then  the  acts  of  the 
mortgagor  cannot  affect  his  rights  as  transferree.^ 

It  is  a  well-settled  rule  of  law  that  the  assignee  of  a  chose  in 
action  stands  in  the  place  of  his  assignor.  He  is  liable  to  have 
set  up  against  his  claim  all  demands  due  from  the  assignor  to 
the  original  promisor  at  the  time  of  the  assignment,  but  not  sub- 
sequent ones.  And  after  the  assignment  the  assignor  is  treated 
as  having  nothing  to  do  with  the  contract,  except  that  the  action 
must  generally  be  brought  in  his  name.  Notice  of  the  assign- 
ment must  be  given  to  the  original  promisor.^ 

If  notice  is  given  of  the  assignment,  and  the  insurers  consent, 
and  give  no  notice  to  the  assignee  of  existing  claims  held  by 
them  against  the  assignor,  this,  on  general  principles,  should  be 
held  as  a  waiver  of  suA  claims.^ 


The  policy  contained  permission  to  insare  to  the  extent  of  $40,000,  and  to  assign  the 
policy.  Held,  that  an  over  insurance  by  the  owner  after  the  policy  was  Assigned,  was 
fatal  to  the  recorery.    Bat  see  Pollard  v.  Somerset  Mat.  F.  Ins.  Co.,  42  Maine,  221. 

^  Foster  r.  Equitable  M.  F.  Ins.  Co.,  2  Gray,  216.  In  this  case  the  insurers  required, 
at  tibe  time  of  their  assent  to  the  assignment,  an  agreement  of  the  mortgagee  to  pay 
all  assessments  which  should  be  made  against  the  policy,  and  that  the  policy 
flhovld  be  subject  to  the  same  lien  for  the  payment  of  assessments  as  before.  The 
court,  per  Bigdow,  J.,  said :  "  The  legal  effect  of  this  transaction  was  to  create  a  new, 
substantive,  and  distinct  contract  of  insurance  with  the  plaintiffs.  They  had  a  sepa- 
rate interest,  as  mortgagees,  to  be  protected  by  the  policy.  For  a  new  and  indepen- 
dent consideration,  the  defendants  agreed  to  insure  this  interest  to  the  plaintiffs,  and 
thereby  the  parties  assumed  toward  each  other  the  relation  of  insurer  and  insured." 

*  Comstock  r.  Famum,  9  Mass.  96  ;  Wood  r.  Partridge,  II  id.  488 ;  Jones  »«  Witter, 
13  id.  304;  Jenkins  v.  Brewster,  14  id.  291 ;  Sweet  v.  Green,  4  Greenl.  384;  Hackett 
V.  Martin,  S  id.  77 ;  Bartlett  v.  Pearson,  29  Maine,  9 ;  Sanborn  v.  Little,  3  N.  H.  539 ; 
Dandee  v.  Greenfield  Steam  Mill  Co.,  3  Foster,  245;  Kaymond  v.  Squire,  11  Johns. 
47 ;  Anderson  v.  Van  Alen,  12  id.  343 ;  Briggs  v.  Dorr,  19  id.  95 ;  Johnson  v.  Blood- 
good,  1  Johns.  Cas.  51 ;  Andrews  v.  Beecker,  id.  411 ;  Wood  v.  Perry,  1  Barb.  114, 
131  ;  Murray  r.  Lylburn,  2  Johns.  Ch.  441 ;  Guerry  v.  Ferryman,  6  Ga.  119  ;  Norton 
V.  Rose,  2  Wash.  Va.  233.  These  principles  are  applicable  to  the  contract  of  insur- 
ance. Ronsset  v.  Ins.  Co.  of  N.  A.,  1  Binn.  429;  Gourdon  v.  Ins.  Co.  of  N.  A.,  3 
Teates,  327,  1  Binn.  430,  n. 

»  Mowry  t\  Todd,  12  Mass.  281, 283 ;  King  v.  Fowler,  16  id.  397  ;  Henry  v.  Brown, 
19  Johns.  49 ;  Merrill  r.  Merrill,  3  Greenl.  463 ;  Stiles  v,  Farrar,  1 8  Vt.  444 ;  Wiggin 
V.  Damrdl,  4  N.  H.  69 ;  Thompson  v.  Emery,  7  Foster,  269.  See  also,  Phillips  v.  Mer- 
rimack Mat.  F.  Ins.  Co.,  10  Cush.  350,  354.  In  Gourdon  v.  Ins.  Co.  of  N.  A.,  3 
"yjpifrn,  327,  1  Binn.  430,  n.,  there  was  some  eyidence  that  notice  of  the  assignment 
had  been  given  to  the  insurers  and  that  they  had  assented  thereto.  Skippen,  C.  J., 
cfaai^ged  the  jury  as  follows :  "I  take  it  to  be  likewise  inculnbent  on  the  assignee  of  a 

4* 
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If  a  person,  acting  in  behalf  of  the  owners  of  a  vessel,  effects 
insurance  upon  it  in  his  own  name  on  account  of  whom  it  may 
concern,  and  the  policy  is  afterwards  assigned,  the  assignee  will 
take  subject  to  such  rights  as  existed  between  the  owners  aiKl 
the  underwriters.^  In  these  cases  of  the  assignment  of  the  pol- 
icy, the  interest  in  the  property  insured  remains  in  the  original 
assured.  The  policy  may,  however,  be  made  assignable  with 
the  subject  of  insurance ;  as  when  the  loss  is  made  payable  to 
the  insured, ''  or  any  other  person  who  may  be  the  owner  at  the 
time  of  the  loss."  In  this  case  a  transfer  of  the  property  and  of 
the  policy  gives  the  transferree  all  the  rights  of  the  party  origi- 
nally insured.^ 

The  mere  assignment,  however,  or  sale  of  the  property  in- 
sured,  gives  no  right  to  the  assignee  or  purchaser  to  sue  the 
insured  for  a  subsequent  loss  of  the  property,  but  it  will  suffice 


policy  to  call  upon  the  underwriter,  and  inform  him  before  any  account  of  a  loss,  and 
to  know  if  he  has  any  thing  to  set  off  against  the  policy,  in  case  a  loss  should  happen. 
If  the  underwriter  had  this  notice,  and  either  makes  no  objection  or  claim,  or  is  totally 
silent  as  to  any  claim,  I  should  consider  the  assignee  of  the  policy  in  the  same  condi- 
tion, as  the  assignee  of  a  bond  under  the  same  circumstances,  and  that  both  are  entitled 
to  recover,  notwithstanding  the  underwriter  on  the  policy,  or  the  obligor  in  the  bond, 
should  aAen\'ards  discover  that  they  had  a  counter  demand,  and  that  their  months  are 
stopped  by  their  acquiescence  or  silence,  otherwise  in  both  cases  it  would  lead  to  a 
deception."  But  in  Mangles  r.  Dixon,  3  H.  L.  Cas.  702,  18  Eng.  L.  &  £q.  82,  it  was 
held  to  be  the  duty  of  the  assignee  of  a  chose  in  action  to  inquire  as  to  the  equities  aris- 
ing upon  it,  and  that  the  creator  of  the  security  was  not  bound  on  receiving  a  simple 
notice  of  the  assignment  to  volunteer  information,  unless  the  notice  disclosed,  on  its 
face,  thik  which  should  induce  the  belief  that  the  assignee  had  been  deceived  in  accept- 
ing the  iksignnient. 

In  Wiggin  v.  American  Ins.  Co.,  18  Pick.  158,  the  policy  contained  the  following 
clause :  "  In  case  of  loss,  such  loss  shall  be  paid  in  sixty  days  after  proof  and  adjust- 
ment thereof,  the  amount  of  the  premium  note,  if  unpaid,  and  all  sums  due  to  the  com- 
pany from  the  insured  when  such  loss  becomes  due,  being  first  deducted."  The  policy 
was  assigned  with  the  consent  of  the  company,  "  reserving  their  rights  expressed  in  the 
policy."  This  clause  was  held  to  give  the  company  the  right  to  deduct  all  claims  due 
from  the  assignors  whether  prior  or  subsequent  to  the  assignment.  But  in  tlie  case  of 
Wiggin  i;.  Suffolk  Ins.  Co.,  18  Pick.  145,  it  appearing  that  by  virtue  of  two  policies 
made  prior  to  the  assignment  there  was  a  loss  due  from  the  company  to  the  assignors, 
the  court  held,  that  as  the  company  had  a  right,  on  the  liquidation  of  those  losses,  to 
deduct  all  premium  notes  due  to  the  office,  as  well  those  afterwards,  as  those  previously 
made,  the  company  could  only  claim  from  the  assignees  the  balance  remaining,  if  any, 
a&er  such  deduction.    See  also,  ante,  p.  32,  n.  6. 

i  Waters  V.  Allen,  5  Hill,  421 .  • 

^  IU)gcr8  V.  Traders  Ins.  Co.,  6  Paige,  Ch.  583. 
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to  destroy  the  claim  of  the  original  insured,  and  thus  wholly 
discharge  the  insurer,^  but  subject  perhaps  to  the  revival  of  his 


^  It  is  certlun  that  in  England  and  the  United  States,  an  ordinary  policy  of  insu- 
rance does  not  pass  to  the  assignee  of  property  insured  as  an  incident  to  the  property. 
Fowles  r.  Innes,  1 1  M.  &  W.  10.  See  also,  Godin  v,  London  Assur.  Co.,  1  Burr. 
489;  Fogg  r.  Middlesex  Mut.  F.  Ins.  Co.,  10  Cush.  337,  345;  King  v.  Preston,  11 
La.  Ann.  95.  In  France  the  law  seems  to  be  different.  Emerigon,  ch.  16,  sect.  3.  It 
is  equally  certain  that  the  original  assured  has  no  claim  upon  the  policy,  if  at  the  time 
of  the  loss,  his  interest  in  the  subject  of  insurance  has  passed  from  him  by  an  assign- 
ment. It  has  however  been  questioned  whether  an  assignment  of  the  policy,  to- 
gether with  the  property  insured,  would  not  give  to  the  assignee  a  right  of  suing  upon 
the  policy,  in  the  name  of  the  assignor.  Thus  Tindal,  C.  J.,  in  the  case  of  Sparkes  r. 
Marshall,  2  Btng.  N.  C.  774,  3  Scott,  172,  the  fiicts  of  which  it  is  unnecessary  to  state, 
says  :  "  If  the  plaintiff  had  an  insurable  interest  at  the  time  the  policy  was  effected, 
whatever  change  may  have  taken  place  in  the  property  in  the  oats  since,  can  have  no 
effect  in  relieving  the  underwriters  from  their  liability,  as  the  plaintiff  may  sue  on  the 

policy  for  the  benefit  of  the  party  to  whom  such  property  has  passed We  are 

not  aware  of  any  principle  on  which  a  change  in  the  interest,  after  the  policy  is  effected, 
much  less  after  the  loss  has  happened,  can  be  set  up  as  an  answer  by  the  underwriters 
against  a  claim  for  such  loss."  This  expression  of  opinion  was  entirely  unnecessary 
to  tlie  decision  of  the  case.  In  fact  there  liad  been  no  transfer  or  change  in  the  prop- 
erty at  ally  only  an  assignment  of  the  policy  after  a  loss.  Much  more  weight  is  given 
to  these  remarks  of  Chief  Justice  Tindalf  than  it  would  seem  they  deserve,  in  the 
subsequent  case  of  Fowles  v.  Innes,  11  M.  &  W.  10.  In  this  case  insurance  had  been 
effected  for  two  of  three  part-owners.  Before  a  loss  one  part-owner  transferred  his 
share  to  the  uninsured  par^owner.  There  was  no  transfer  of  the  policy.  It  was  held 
that  the  policy  did  not  pass  as  incident  to  the  property,  and  hence  that  there  could  be 
no  recovery  in  the  name  of  the  assignors.  But  it  was  intimated  by  Parke,  B.,  that, 
"  if  the  policy  had  been  handed  over  with  the  bill  of  sale,  or  there  had  been  an  order 
to  the  brokers  to  hand  it  over,  the  case  would  be  different ;  then  the  parties  might  sue 
as  trustees  for  the  purchaser."  It  seems  to  have  been  taken  for  granted  in  Spring  v. 
South  Carolina  Ins.  Co.,  8  Wheat.  268,  and  in  Bonsset  v.  Ins.  Co.  of  North  America, 

1  Binn.  429,  that  the  insurers  would  be  liable  in  such  cases.  Mr.  Fhillips  expresses 
the  opinion  that  the  policy  is  assignable  with  the  subject  of  insurance,  provided  it  con- 
tain no  provision  to  the  contrary.  1  Fhillips  on  Insnrance,  sect.  77,  88.  Mr.  Duer, 
with  Fowles  c.  Innes  in  mind,  cautiously  avoids  expressing  an  opihion  upon  the  point. 

2  Bner  on  Ins.  54.  See  also,  3  Kent's  Com.  261.  Notwithstanding  these  authorities, 
we  donbt  whether  this  position  be  tenable.  Some  confusion  has  arisen  from  confound- 
ing the  assignability  of  the  policy  itself,  where  there  is  no  assignment  of  the  subject, 
with  the  case,  where  both  policy  and  subject  are  assigned.  The  assignment  of  the 
policy  alone  stands  upon  the  ordinary  ground  of  an  assignment  of  a  chose  in  action. 
The  assignment  of  the  subject,  however,  raises  a  very  different  question.  The  contract 
of  insurance  is  strictly  a  personal  one.  "  It  cannot  properly  be  called  insuring  thd 
thing,  for  there  is  no  possibility  of  doing  it,  and  it  therefore  must  mean  insuring  the 
person  from  damage."  Fer  Lord  Bardtmcke,  in  Sadler's  Co.  v.  Badcock,  2  Atk.  554, 
556.  It  is  not  an  engagement  to  insure  property  from  loss  irrespective  of  ownership, 
but  to  answer  for  losses  accruing  to  a  certain  person,  upon  a  certain  subject.  Where 
the  interest  of  the  assured  ceases,  the  policy  becomes  inoperative  for  the  want  of  a 
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obligations,  if  the  property  returns  to  the  original  insured  before 
the  loss,^  but  not  to  make  the  insurer  liable  for  losses  occurring 
while  the  property  was  out  of  the  hands  of  the  original  insured. 
An  insured  may  sell  the  property,  it  is  said,  and  agree  to  retain 
it  as  the  trustee  of  the  purchaser,  and  then  may  hold  the  policy 
for  his  benefit^  But  this  rule  must  be  limited  to  the  case  where 
the  agreement  gives  the  original  insured  an  insurable  interest 
in  the  thing  sold.^     And  if  the  sale  be  conditional,  the  seller  may 


Bnbject  belonging  to  the  assured  to  operate  upon.  If  at  the  time  of  the  assignment  of 
the  policy  and  of  the  subject  of  insnrance,  there  is  an  agreement  on  the  part  of  the 
assignor  to  bear  the  risk,  an  insurable  interest  would  remain  in  the  original  assured, 
and  the  policy  would  be  sustained  bj  that  interest,  and  made  arailable  to  the  assignee. 
Certainly  it  could  neyer  be  maintained  that  an  insurance  would  be  made  good  to  the 
assignee  of  both  subject  and  policy,  where  a  change  of  possession  followed  a  transfer 
of  title.  The  character  of  the  person  having  the  control  of  property  would  certainly 
be  held,  in  such  a  case,  to  be  a  material  element  in  the  risk.  Where  however  the 
transfer  of  property  does  not  in  any  way  affect  the  risk,  the  great  technical  difficulty 
remains,  that  the  underwriters  have  engaged  to  insure  against  loss  the  original  assured, 
and  not  his  assignee.  It  is  difficult  to  perceive  upon  what  principles  &e  opposite 
view  can  be  supported.  The  view  that  we  take  of  this  subject  is  supported  by  the 
authorities.  "  A  man  who  has  sold  property  insured  and  received  its  equivalent  in  the 
price,  cannot  be  said  to  suffer  when  the  property  is  destroyed,  nor  can  the  purchaser 
avail  himself  of  the  insurance,  because  no  contract  was  made  with  him,  unless  the 
insurer  assents  to  the  transfer  and  agrees  to  continue  his  liability."  Per  Pctrker,  C.  J., 
in  Gordon  v.  Mass.  Fire  &  Mar.  Ins.  Co.,  2  Pick.  249,  258.  See  also,  Sodlers'  Co.  v. 
Badcock,  2  Atk.  554 ;  Lynch  v.  Dalzell,  4  Brown,  P.  C.  431 ;  Carroll  v.  Boston 
Mar.  Ins.  Co.,  8  Mass.  515,  per  Parker,  C.  J.;  Lazarus  v.  Commonwealth  Ins. 
Co.,  5  Pick.  76,  81 ;  Wilson  v.  Hill,  8  Met.  66;  Bell  v.  Firemen's  Ins.  Co.,  3  Rob. 
La.  423,  427 ;  -Etna  Fire  Ins.  Co.  w.  Tyler,  16  Wend,  385;  Franklin  Fire  Ins.  Co.  o. 
Findlay,  6  Whart.  483,  498,  per  Kennedif,  J. 

^  In  Power  v.  Ocean  Ins.  Co.,  19  La.  28,  the  policy  contained  the  clause  that  in  case 
of  the  transfer  of  the  property,  and  the  termination  of  the  interest  of  the  insured,  the 
policy  should  be  void.  It  was  held  that  if  the  property  was  sold,  but  rererted  to  the 
original  insured,  so  that  he  was  in  possession  at  tiie  time  of  the  loss,  the  underwriters 
were  liable.  The  point  seems  to  have  been  taken  for  granted  to  be  settled  the  other 
way  in  Cockerill  v.  Cincinnati  Mut.  Ins.  Co.,  16  Ohio,  148.  After  the'  policy  was 
made  the  boat  was  seized  on  execution  and  sold ;  but  the  defendants  verbally  agreed 
to  waive  the  forfeiture  if  the  boat  should  come  into  the  possession  of  the  plaintiff  befoio 
the  termination  of  the  risk.  The  plaintiff  then  bought  her,  and  held  her  at  the  time 
of  the  loss.  Held  that  the  agreement  was  not  binding,  and  the  defendants  were  not 
liable.  If  the  transfer  makes  the  policy  merely  inoperative  and  not  void,  there  seems 
to  be  no  reason  why  the  policy,  in  the  absence  of  an  express  stipulation,  may  not 
revive  in  case  of  a  repurchase,  unless  the  risk  had  been  changed.  See  the  remarks  of 
Brmson,  C.  J.,  in  Howard  v.  Albany  Ins.  Co.,  3  Denio,  301,  303. 

2  Powles  V,  Innes,  11  M.  &  W.  10,  per  Parke,  B.,  and  Abinger,  C.  B. 

B  See  Reed  v.  Cole,  3  Burr.  1512. 
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still  hold  the  policy  for  his  own  interest,  as  mortgagor,  or  the  like, 
provided  he  remains  in  possession,  and  no  entry  is  made  for  fore- 
qlosure.^ 

The  insurers  have  the  right  of  personal  selection ;  they  may  be 
willing  to  insare  for  one  person  and  not  for  another;  and  there- 
fore the  usual  clause,  that  the  policy  shall  be  void  if  assigned 
without  their  consent,  is  certainly  valid,^  whatever  may  be  the 
right  of  transfer  in  the  absence  of  this  cUluse.^   But  it  seems  that 


1  Steteoa  v.  Mass.  Mat.  F.  Ins.  Co.,  4  Mass.  330 ;  Gordon  t\  Mass.  F.  &  M.  Ins. 
Co.,  2  F!ck.  249 ;  Lazarns  v.  Commonwealth  Ins.  Co.,  5  Pick.  76,  81 ;  Jackson  v. 
Mass.  Mat.  F.  Ins.  Co.,  23  Pick.  418;  Higginson  v,  Dall,  18  Mass.  96;  Rice  v. 
Tower,  1  Gray,  426 ;  Holbrook  v.  Am.  Ins.  Co,,  1  Cnrtis,  C.  C.  193 ;  Rollins  v.  Col.  Ins. . 
Co.,  5  Foster,  200 ;  Folaom  v.  Belknap  Co.  Mut.  F.  Ins.  Co.,  10  Foster,  231.  In  Ver- 
mont it  seems  to  be  doabted  whether  a  mere  mortgage  would  not  be  an  alienation.  Tit- 
temore  v.  Vermont  Mut.  F.  Ins.  Co.,  20  Vt.  546.  In  Indiana  it  is  held  to  be  an  aliena- 
tion. M'CaUoch  V.  Indiana  Mat.  F.  Ins.  Co.,  8  BUckf.  50 ;  Indiana  Mat.  F.  Ins.  Co. 
r.  Coquiltard,  2  Cart.  Ind.  645.  But  it  seems  well  settled,  boUi  on  principle  and  on  au- 
thority, that  it  is  not.  See  cases  supra,  also  Bell  v.  Western  M.  &  F.  Ins.  Co.,  5  Rob. 
La.  423  ;  Htbbert  v.  Carter,  1  T.  R.  745 ;  Alston  v.  Campbell,  4  Brown  P.  C.  476  ; 
Seed  r.  Cole,  3  Borr.  1512 ;  Pollard  v.  Somerset  Mat.  F.  Ins.  Co.,  42  Maine,  221.  In 
McLaren  v.  Hartford  F.  Ins.  Co.,  I  Seld.  151,  it  was  held  that  the  interest  of  the 
mortgagor  is  gone  after  a  sale  of  the  mortgaged  premises  by  a  master  in  chancery 
under  a  decree  of  foredosare,  and  payment  of  part  of  the  purchase-money,  although 
tbe  decree  was  not  enrolled,  and  no  deed  executed  by  the  master  at  the  time  of  the 
sale.  Bat  in  Bragg  v.  New  England  Mut.  F.  Ins.  Co.,  5  Foster,  289,  where  the  in- 
surance waa  in  the  name  of  the  mortgagor,  but  the  defendants  had  agreed  by  a  memo- 
random  on  the  policy  to  pay  the  loss  to  the  mortgagee,  it  was  held  that  a  subseqaent 
ibreclosare  did  not  work  an  alienation.  In  Morrison  v.  Tennessee  M.  &  F.  Ins.  Co., 
18  Mo.  262,  A  effected  insurance  on  certain  property,  and  then  sold  it  to  B,  who  re- 
eonyeyed  it  to  a  tnistee  to  secure  to  A  the  payment  of  the  purchase-money.  It  was 
held  that  A  still  retained  an  insurable  interest,  and  might  recover  on  the  policy  to  the 
extent  of  his  actual  loss.  Bnt  if  A  conveys  part  of  the  premises  to  B,  and  then  takes 
back  a  lease  of  the  same  for  five  years  at  a  nominal  rent,  this  is  an  alienation.  Boyn- 
ion  r.  Clinton  &  Essex  Mat.  Ins.  Co.,  16  Barb.  254.  In  Abbott  v.  Hampden  Mat. 
F.  Ins.  Co.,  30  Maine,  414,  where  the  policy  declared  that^an  alienation  in  whole  or 
in  part  should  avoid  the  policy,  a  feme  covert  was  tenant  for  life  in  one  third  of  a  lot  of 
land,  and  tenant  for  a  term  of  years  in  the  rest.  Her  husband  erected  a  house  on  the 
land,  and  caused  it  to  be  insured  as  his  property.  The  husband  and  wife  then  con- 
veyed to  the  reversioner  the  life  estate  of  the  wife  on  condition  that  he  should  pay  her 
a  fixed  sum  annaally  daring  her  life.  The  husband,  at  the  same  time,  conveyed  all  his 
interest  in  the  estate  for  years,  and  took  back  a  mortgage  upon  the  whole  lot  to  secure 
te  payment  of  several  sums  in  yearly  instalments.  The  mortgagor  entered  into  pos- 
session. The  house  was  destroyed  before  any  of  the  sums  became  payable.  Held 
that  the  conveyances  amounted  to  an  alienation. 

<  Lazarus  v.  Comm.  Ins.  Co.,  5  Pick.  76,  81,  and  coses  cited  in  the  preceding 
notes. 

*  See  wpra,  p.  43,  n.  1. 
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this  clanee  does  not  apply  to  a  case  of  bankruptcy  or  insol- 
vency,^  whether  the  property  and  policy  were  taken  out  of  the 
hands  of  the  insured  by  force  or  act  of  law,  or  by  his  own  volun- 
tary assignment  in  trust  for  creditors.^ 

Whether  a  sale  and  transfer  by  one  partner  to  another,  of  his 
interest  in  insured  property  belonging  to  the  firm,  is  an  aliena- 
tion which  discharges  the  insurers,  may  not  be  certain  on  the 
authorities ;  but  we  tbiflk  that  the  principles  of  insurance  law 
lead  clearly  to  this  conclusion.^     And,  in  general,  upon  the  death 


1  But  see,  contra,  Adams  v,  Rockingham  Mat.  F.  Ins.  Co.,  39  ICaine,  292. 

>  An  ordinar  J  assignment  for  the  benefit  of  creditors,  constitute  the  assignees  agents, 
as  it  wore,  of  the  assignors.  Adams  on  Equity,  31.  Such  a  transfer  would  not  de- 
stroy the  interest  of  the  original  insured,  and  hence  such  an  assignment  would  not 
work  an  alienation.  Gourdon  v,  Ins.  Co.  of  N.  A.,  3  Yeates,  327,  1  Binn.  430,  note; 
Gordon  t;.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.  249 ;  Lazaras  v.  Commonw^th  Ins.  Co., 
19  Pick.  81 .  But  where  the  assignment  was  made  on  the  condition,  that  the  creditors, 
for  whose  use  it  should  be  made,  should  release  and  discharge  the  debts,  and  they 
were  so  released  and  discharged,  it  was  held  that  the  whole  interest  of  the  insured  in 
the  property  was  gone.  Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick.  76.  See  also, 
Dadmnn  Manuf  Co.  v.  Worcester  Mut.  F.  Ins.  Co.,  1 1  Met.  429. 

'  This  question  has  been  much  discussed  in  ^ew  York,  and  the  cases  are  to  some 
extent  Irreconcilable.  It  is  weli-«ettled  that  if  A  &  B  are  joint-owners,  or  partners, 
and  A  sells  out  his  interest  to  B,  no  action  can  be  brought  in  the  names  of  A  &  B  for 
B's  benefit.  Murdock  v.  Chenango  Co.  Mut.  Ins.  Co.,  2  Comst.  210 ;  Howard  v. 
Albany  Ins.  Co.,  3  Denio,  301 ;  Ferriss  v.  North  America  F.  Ins.  Co.,  1  Hill,  71 ; 
Tillou  V.  Kingston  Mut.  Ins.  Co.,  I  Seld.  405,  rsTcrsing  same  case  in  the  Supreme 
Court,  7  Barb.  570.  See  also,  McMasters  v,  Westchester  Co.  Mut.  Ins.  Co.,  25  Wend. 
379.  In  many  of  these  cases  it  was  directly  asserted  that  such  a  transfer  works  an 
alienation.  It  is  to  be  observed,  however,  that  there  is  now  a  statute  in  New  York 
which  provides  that  assignees  must  sue  in  their  own  names,  and  that  formerly,  to  some 
extent,  the  acts,  under  which  the  insurance  companies  were  incorporated,  contained  a 
similar  provision.  It  may  therefore,  perhaps,  be  that  these  cases  were  decided  on  this 
point,  and  that  the  expressions  of  opinion  as  to  the  question  of  partnership  are  to  be 
regarded  as  mere  dicta.  For  it  has  been  held  that  where  A  &  B  are  partners,  and 
effect  insurance,  and  A  sells  out  to  B,  and  after  a  loss  B  assigns  the  claim  to  C,  that 
C  may  sue  in  his  own  name.  Wilson  v.  Genesee  Mut.  Ins.  Co.,  16  Barb.  511.  And 
in  Dey  v,  Poughkeepsie  Mut.  Ins.  Co.,  23  Barb.  623,  it  was  held  that,  where  A.  &  B. 
were  partners  and  efiected  an  insurance,  and  afterwards  A  sold  out  his  interest  to  B 
find  C,  the  policy  was  made  nail  and  void,  the  court  said :  **  If  this  aasignment  had 
simply  been  from  one  of  the  assured  to  the  other,  they  being  partners,  it  would  not,  for 
the  reasons  stated  by  RooaeveUf  J.,  in  Wilson  v.  Genesee  Mut.  Ins.  Co.,  16  Barb.  511, 
have  aifected  the  policy.  But  as  it  is  the  company  are  called  upon  to  litigate  with  a 
party  with  whom  they  had  not  contracted,  and  which  their  policy  protected  them 
against."  In  Tennessee  it  is  held  that  if  two  partners  efibct  insurance,  and  one  sells 
out  to  the  other,  an  action  in  the  name  of  both  will  lie  to  recover  the  original  share  of 
the  vendee,  but  tlie  interest  of  the  vendor  cannot  be  recovered.    Hobbs  v.  Memphis 
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of  the  insnredy  the  policy  will  go  with  the  property  insured, 
either  to  a  legatee  ox  the  next  of  kin,  and  will  be  held  by  the  execu- 
tor or  administrator  as  a  trustee  until  distribution  ;^  nor  will  this 
clause  prevent  the  insured  {jmaa  making  a  valid  assignment  of 
his  claim  after  a  loss  has  happened.^    But  whether  the  parties 


Ins.  Co.,  1  Snecd,  444.  In  Dreher  v.  ^tna  los.  Co.,  18  Mo.,  128,  it  was  held  that 
a  diflflolatlon  of  partnership  before  loss,  and  a  division  of  the  goods,  so  that  each  part- 
ner owned  a  distinct  portion,  was  a  change  of  title  within  the  moaning  of  thd  clanae, 
"  any  transfer  or  change  of  title  in  the  property  insured  shall  avoid  the  policy." 

The  ailment  ased  in  favor  of  not  considering  the  sale  by  one  partner  to  another  as 
'an  alienation,,  is  chiefly  that  no  new  party  is  introduced  into  the  contract,  and  as  the 
insurer  was  willing  to  trust  the  partnership,  and  to  insure  their  property,  he  is  not  pre- 
judiced in  any  wi^  by  such  a  sale*  But  the  answer  to  this  is  obvious.  The  presence 
of  one  or  more  particiflar  persons  in  the  firm  may  be  the  reason  why  the  insurer  was 
willing  to  take  the  risk.  He  may  have  said,  ''A  is  an  honest,  trustworthy  man, 
lite  other  members  of  the  firm  I  have  my  doubts  about,  but  as  long  as  A  remains  in 
the  firm  I  am  willing  ta  trust  it."  Can  it  be  said,  then,  that  if  A  sells  out  to  B  and  C 
the  insurer  is  not  prejudiced.  Again,  if  one  partner  sells  out  to  the  others,  the  part- 
oerefaip  is  by  operation  of  law  dissolved,  and  admitting  that  the  insurer  did  not,  as  in 
the  case  just  supposed,  rely  upon  one  partner,  yet  it  must  then  be  said  that  he  insured 
the  firm,  and  as  this  has  ceased  to  exist,  he  is  no  longer  liable.  On  principle,  if  A 
&  B  are  insured,  and  A  assigns  his  interest  to  B,  no  action  should  lie  in  the  name  of 
A  6  B,  for  A  has  no  interest,  and  the  assignmeiA  has  not  been  by  consent,  which  is 
the  evidence  of  a  new  contract  by  the  insurer  to  pay  the  loss,  and,  except  in  New 
York,  an  assignee  cannot  sue  in  his  own  name. 

^  If  the  insured  dies  intestate,  his  death  works  no  alienation,  because  his  heirs  take 
by  descent,  and  not  by  any  act  of  his.  Burbank  v.  Rockingham  M.  F.  Ins.  Co.,  4 
Foster,  550.  The  question  has  arisen  whether,  in  case  of  a  devise  of  real  estate,  the 
policy  goes  to  the  devisee,  or  to  the  administrator  as  personal  estate.  The  latter  seems 
to  be  the  more  correct  view.  This  is  diown  by  the  case  of  Haxall  v.  Shippen,  10 
Leigh,  586.  The  testator  insured  his  house  against  fire  by  a  policy  to  himself,  his 
heirs,  and  assigns.  He  then  devised  the  tenement  to  his  wife  for  life,  remainder  to  his 
two  daughters  in  fee.  After  his  death  the  house  was  destroyed  by  fire.  The  wife  re- 
ceired  the  money,  and,  without  the  concurrence  of  the  other  devisees,  expended  it  in 
a  new  house.  She  then  died,  leaving  the  new  house  standing,*  which  went  with  the 
estate  to  the  devisees  in  remainder.  Held  that  the  tenant  for  life  had  a  right  only  to 
the  use  of  the  money  during  her  life,  it  being  but  personal  estate,  and  that  she  had  no 
right  to  convert  it  into  real  estate,  and  that  on  her  death  the  husbands  of  the  devisees 
in  remainder  had  a  right  to  call  for  the  whole  insurance  money,  without  any  deduction 
being  made  for  the  Talne  of  the  new  building.  But  in  cases  where  a  trust  existed,  or 
was  presumed  to  exist,  the  proceeds  have  been  considered  not  as  personal  estate,  but 
as  "  afleeted  with  a  trust  for  the  benefit  of  the  parties  interested  in  the  real  estate." 
Fany  v.  Ashley,  3  Sim.  97  ;  Norris  v.  Harrison,  2  Madd.  Ch.  268.  See  also.  Mild- 
may  17.  Folgfaam,  3  Yes.  471. 

*  Spaikes  v.  Marshall,  2  Bing.  N.  C.  761 ;  Brichta  v.  N.  T0La  Fayette  Ins.  Co., 
2  Hall,  372;  Dadmun  Manuf.  Co.  v,  Worcester  Mut.  F.  Ins.  Co.,  11  Met.  429, 
435;  Mellen  v.  Hamilton  F.  Ins.  Co.,  5  Duer,  101. 


i 


48  ON  THE  LAW  OF  MARINE  INSURANCE.  [BOOE  H^ 

may,  if  they  See  fit,  stipulate  that  such  an  assignment  shall  in- 
validate  the  policy,  is,  on  the  authorities,  a  matter  of  doubt^ 

The  policy  may  provide  that  not  only  must  the  insurers  be 
notified  of  a  change  of  ownership,  but  that  they^must  be  in- 
formed of  a  change  of  masters.  And  if  the  vessel,  in  such  a 
case,  is  lost  while  under  the  charge  of  a  master,  of  whose 
appointment  the  insurers  have  not  been  informed,  the  insured 
cannot  recover,  although  it  does  not  appear  that  there  was  any 
negligence  on  the  part  of  such  captain.^ 


SECTION    IV. 

OF  THE  CONSTRUCTION  OF  POLICIES  OF  INSURANCE. 

A.  Of  the  General  Rules  of  Construction. 

A  discussion  of  the  rules  and  principles  applicable  to  the  con- 
struction of  contracts  generally,  would  be  out  of  place  here ;  but 
if  we  confine  our  consideration  to  those  which  belong  exclu- 
sively to  policies  of  insurance,  a  few  words  will  suffice.  Perhaps 
the  middle  and  the  better  ground  will  be  to  present  those  rules 
which  have  been  passed  upon  juridically  in  connection  with 
contracts  of  insurance. 

The  most  important  question  is,  whether  the  contract  should 
be  construed  favorably  to  one  party  or  to  the  other.  And  it  is 
obvious  that  the  answer  to  this  question  must  depend^  in  some 


1  In  Goit  t7.  National  Protection  Ins.  Co.,  25  Barb.  189,  decided  in  April  1S55,  this 
question  came  before  the  supreme  court  of  New  York,  AUeiif  J.,  Pratt,  J.,  Hubbard,  J,, 
and  Bacon,  J.,  being  upon  the  bench,  and  it  was  held  that  the  clause,  so  far  as  it 
affected  the  right  of  the  assured  to  transfer  his  interest  after  a  loss,  was  void  as  against 
public  policy.  In  March,  1857,  the  same  question  came  before  the  same  court.  Strong, 
J.,  Welles,  J.,  and  Smith,  J.,  being  upon  the  bench,  and  the  clause  was  held  to  be 
valid,  no  notice  being  taken  of  the  preceding  case.  Dey  v,  Poughkcepsie  Mut.  Ins. 
Co.,  23  Barb.  623.  It  will  appear  from  the  numbers  of  the  volumes  above  cited,  that 
the  case  of  1857,  which  #cld  this  clause  to  be  valid,  was  published  some  time  before 
the  case  in  1855,  which  declared  it  to  be  void. 

3  Tennessee  Marine  &  Fire  Ins.  Co.  v.  Scott,  14  Mo.  46. 
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measnre  at  least,  upon  the  predominance  given  to  one  or  the 
other  of  the  two  views  which  a  general  consideration  of  the  sub- 
ject  of  insurance  at  once  suggests. 

The  practice  of  insurance  is  of  vast  benefit  to  the  commer- 
caal  world.*  It  binds  it  together  in  a  kind  of  commnnity.  It 
divide  losses  and  profits.  It  begins  with  taking  by  way 
of  preminm  a  small  part  of  the  profits  ;  and,  in  return,  it 
divides  all  losses  in  such  a  way  as  to  make  them  endurable  by 
all.  Hence,  mercantile  enterprises  become  practicable  and  pru- 
dent, which  would  never  be  undertaken  if  a  disastrous  issue 
must  fall  with  crushing  force  upon  the  undertakers.  Men  of 
small  capital  are  safe  in  carrying  on  a  comparatively  large  busi- 
ness ;  and  commerce  generally  is  thus  enlarged  and  protected  by 
the  practice  of  insurance. 

It  is  easy  to  see  this  so  clearly,  that  the  desire  becomes  very 
strong  to  extend  the  benefits  of  insurance  as  widely  as  possible, 
by  making  it  divide  all  losses,  and  provide  indemnity  for  every 
disaster.  And  it  is  easy,  in  seeing  this,  to  forget,  as  juries  often, 
and  courts  sometimes  do,  that  if  by  lax  construction,  or  in  any 
other  way,  the  insured  are  always  favored,  either  Wm  practice  of 
insurance  must  cease,  or  the  premiums  must  be  enlarged  to 
cover  the  risks  of  the  law  as  well  as  the  perils  of  the  sea,  until 
insurance  becomes  so  costly  that  the  best  men  will  give  it  up, 
because  it  will  be  more  profitable  for  prudent  and  honest  mer- 
chants to  stand  their  own  insurers. 

The  practical  result  of  this  should  be,  that  contracts  of  insur- 
ance are  to  be  construed  accurately,  and  neither  liberally  nor 
severely,  and  without  favor  to  either  party.  And  this  view  seems 
now  to  prevail  to  some  extent  in  the  courts.^ 


1  In  Hood  V.  Manhattan  Fire  Ins.  Co.,  1  Kern.  532,  Parker,  J.,  remarked :  "  Al- 
tbongh  it  is  said  that  policies  of  insurance  are  to  be  constraed  liberally  for  the  insured, 
yet  where  the  words  are  not  ambiguous,  and  the  expression  of  the  intent  of  the  parties 
is  full,  I  know  of  no  reason  why  they  should  be  excepted  from  the  general  rules  of  law 
applicable  to  the  construction  of  all  contracts."  And  Lord  EUenborough,  in  Robertson 
r.  French,  4  East,  130,  135,  is  still  more  explicit.  He  says:  "In  the  course  of  the 
argument  it  seems  to  have  been  assumed,  that  some  peculiar  rules  of  construction  apply 
to  the  terms  of  a  policy  of  assurance  which  are  not  equally  applicable  to  the  terms  of 
other  instruments,  and  in  all  other  cases ;  it  is,  therefore,  proper  to  state,  upon  this 
head,  that  the  same  rule  of  construction  which  applies  to  all  other  instruments  applies 
equally  to  this  instrument  of  a  policy  of  insurance,  namely,  that  it  is  to  be  construed 
according  to  its  sense  and  meaning,  as  collected  in  the  first  place  from  the  temis  used 

VOL.  n.  5 
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It  is  a  cominoQ  rule  in  the  interpretation  of  contracts  that  and 
may  be  read  in  the  place  of  ar,  and  or  for  and.  In  the  same  way 
if  the  intention  of  the  parties  requires  it,  the  words  '^  or  either 
of  them  "  may  be  added.^ 

The  universal  rule  of  common  sense  and  common  law,  that 
evidence  from  without  may  be  used  to  explain  a  written  contract 
but  not  to  vary  it,  is  fully  applicable  to  policies  of  insurance. 
This  simple  rule  is  as  intelligible  in  itself  as  it  is  reasonable. 
But  it  has  been  much  cumbered  and  darkened  by  Lord  Bacoris 
ingenuities  about  patent  and  latent  ambiguities,  and  has  thus 
given  rise  to  many  difficult  questions.  It  is,  however,  as  we 
think,  returning  in  the  jurisprudence  both  of  England  and  of  this 
country  to  its  original  simplicity  and  accuracy. 

Things  said  or  written  by  either  party  or  by  both,  while 
arranging  for  the  policy,  form  no  part  of  it,  unless  specifically 
referred  to  in  the  policy.^    But  the  representations  and  promises 


in  it,  which  terms  are  themselves  to  be  understood  in  their  plain,  ordinary,  and  popnlar 
sense,  unless  tlMnhftve  generally,  in  respect  to  the  sabject-matter,  as  by  the  known 
usage  of  trade,  OTfce  like,  aoqnired  a  peculiar  sense  distinct  from  the  popular  sense  of 
the  same  words ;  or  nnless  the  context  evidently  points  out  that  they  must,  in  the  par- 
ticular instance,  and  In  order  to  effectuate  the  immediate  intention  of  the  parties  to 
that  contract,  be  understood  in  some  other  special  and  peculiar  sense/'  See  also^ 
Aguilar  v.  Bodgers,  7  T.  B.  421 ;  Mumford  r.  Hallett,  1  Johns.  433 ;  Graves  p.  Bos- 
ton Marine  Ins.  Co.,  2  Cranch,  419 ;  Honnick  v,  Phcenix  Ins.  Co.,  22  Mo.  82. 

1  Davis  V.  Boardman,  12  Mass.  80.  The  owner  of  the  ship  and  cargo  in  this  case 
had  given  orders  to  have  them  insured  in  England,  but  fearing  that  his  letter  might  not 
have  arrived,  he  caused  insurance  to  be  effected  in  this  country  by  a  policy  containing 
the  following  memorandum :  "  Should  this  vessel  and  cargo  be  insured  in  England,  in 
time  to  attach^  this  policy  is  to  be  cancelled."  The  vessel  was  insured  in  England,  but 
not  the  cargo.  The  court  held,  that  the  insurer  on  the  cargo  here  was  liable,  and  the 
clause  was  construed  to  mean,  **  Should  this  vessel  and  caigo,  or  cither  of  them,  be  in- 
sured in  England,"  etc. 

^  In  Higginson  v.  Dall,  13  Mass.  96,  it  was  held  that  a  written  memorandum,  which 
was  delivered  to  the  insurance  broker  by  the  agent  of  the  insured,  but  not  inserted  in 
the  policy  or  annexed  to  it,  was  not  admissible  in  evidence.  Parker,  C.  J.,  m 
delivering  the  opinion  of  the  court,  said :  "  Although  policies  of  insurance  are  not 
technically  specialties,  not  being  under  seal,  they  have,  nevertheless,  ever  been  deemed 
instruments  of  a  solemn  nature,  and  subject  to  most  of  the  rules  of  evidence  which 
govern  in  the  case  of  specialties.  The  policy  itself  is  considered  to  be  the  contract 
between  the  parties ;  and  whatever  proposals  are  made,  or  conversations  had,  between 
the  parties  prior  to  the  subscription,  they  are  to  be  considered  as  waived,  if  not  inserted 
in  the  policy,  or  contained  in  a  memorandum  annexed  to  it."  See  also,  Weston  v. 
Emes,  1  Taunt.  115;  Now  York  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  1 ;  Mumford  r. 
Hallett,  1  Johns.  433 ;  Cheriot  v.  Barker,  2  id.  346 ;  Vandervoort  v.  Smith,  2  Caines, 
155;  Ewer  v.  Washington  Ins.  Co.,  16  Pick.  502^  Whitney  v.  Haven,  13  Mass.  172 ; 
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made  by  the  insured  are  of  importance,  and  will  be  considered 
hereafter. 

The  subsequent  admissions  or  statements  of  the  parties  can- 
not be  offered  in  evidence  to  var||^e  written  contract.^  And 
the  stipulations  implied  by  the  legaWonstructions  of  the  expres- 
sions of  the  policy  are  equally  parts  of  it,  as  if  specifically  writ- 
ten^ 

And  that  which  is  written,  whether  upon  the  face,  or  at  the 
side,^  or  on  the  back,*  if  referred  to  in  the  body  of  the  instru- 
ment, or  signed  by  the  party  upon  whom  it  imposes  an  obliga- 


New  York  Gas  Light  Co.  i;.  Mechanics*  Fire  Ins.  Co.,  2  Hall,  108;  Hogan  v.  Delar 
ware  Ins.  Co.,  1  Wash.  C.  C.  419 ;  Halhead  v.  Toang,  6  Ellis  &  B.  312,  36  £ng.  L. 
4b  £q.  109.  The  slip,  or  application  for  insurmce,  is  not  admissible  to  aid  in  the  con- 
straction  of  the  policy,  except  in  the  case  of  a  latent  ambiguity,  or  misrepresentation. 
I>ow  r.  Whetten,  8  Wend.  160.  Bat  see  contra,  Norris  v.  Ins.  Co.  of  North  America, 
3  Yeates,  84.  In  Urquhart  v.  Barnard,  I  Taunt.  450,  an  actbn  was  brought  on  a 
policy  &a^  goods,  the  vessel  having  liberty  to  touch  at  a  place.  A  letter  was  shown  to 
the  underwriters  at  the  time  of  effecting  the  insurance,  in  which  it  was  stated  that  the 
▼essol  would  to«ch  at  the  port  mentioned  for  tfie  purpose  of  taking  in  salt.  Lord 
Mcmafidd,  C.  J.,  held  that  the  letter  was  admissible,  on  the  ground  that  if  a  custom  had 
tees  shown  to  stop  at  the  port  for  the  purpose  of  taking  In  salt,  there  would  haye  been 
so  dcTiation,  because  if  the  underwriters  knew  of  the  custom  the  insured  were  entitled 
to  it.  And  that  if  the  underwriters  knew  that  the  insured  intended  to  stop  there,  it  was 
the  same  as  if  they  had  notice  by  the  general  nsage  of  trade.  He  said :  "  The  letter 
is  not  made  use^of  to  raiy  or  contradict  the  policy;  it  only  shows  that  the  underwriters 
knew  the  purpose  of  going  there ;  it  therefore  shows,  that  there  was  no  deviation  from 
the  course  of  Ae  voyage  intended  and  insured."  We  thmk,  how;pver,  that  this  case 
cannot  be  supported.  The  doctrine,  that  if  the  assured  tells  the  underwriter  that  he 
means  to  go  to  a  place  and  then  a  policy  is  made  out  to  a  different  place,  that  he  can 
go  to  the  place  he  spoke  of,  is  absurd  on  its  face,  and  is  not  strengthened  by  compar- 
ing it  to  the  knowledge  of  a  usage.  For  if  there  is  a  usage,  the  assured  has  a  right  to 
avail  himself  of  it.  But  if  there  is  not,  ho  certainly  cannot  make  one  by  declaring  to 
the  underwriter  that  it  exists.    See  Astor  r.  Union  Ins.  Co.,  7  Cow.  202. 

1  See  Paine  p.  M'Intier,  1  Mass.  69 ;  Leland  v.  Stone,  10  Mass.  459. 

^  Potter  t>.  Ontario  &  Livingston  Mut.  Ins.  Co.,  5  Hill,  147,  per  Branson,  J. 

'  Dennis  v.  Ludlow,  2  Caines,  III;  Bean  v.  Stupart,  1  Doug.  1 1 ;  Kenyon  v. 
Berthon,  id.  12,  n.  4 ;  De  Hahn  v.  Hartley,  I  T.  R.  348 ;  Guerlain  v.  Col.  Ins.  Co.,  7 
Johns.  527 ;  Fowler  r.  -ffitna  P.  Ins.  Co.,  6  Cow.  673,  7  Wend.  270 ;  Ewer  v.  Wash- 
ington Ins.  Co.,  16  F!ck.  502.    See  also,  Cochran  r.  Retberg,  3  Esp.  121. 

*  Warwick  v.  Scott,  4  Camp.  62 ;  Harris  v.  Eagle  Fire  Ins.  Co.,  5  Johns.  368.  In 
tiiis  case  the  value  of  the  goods  was  on  the  back  of  the  policy,  but  it  was  referred  to 
in  the  body  of  the  instrument.  In  Stocking  r.  Fairchild,  5  Pick.  181,  a  paper  was 
offered  in  evidence,  on  one  side  of  which  was  a  deed  apparently  absolute,  dated  and 
duly  executed,  and  on  the  other  a  writing  in  the  usual  form  of  a  condition  to  a  mort- 
gage without  date,  signature,  or  seal.  Held,  that  both  should  be  taken  together.  See 
also,  EmevBon  u.  Murray,  4  N.  H.  171. 
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tion,  is  equally  a  part  of  the  policy ;  and  so  it  is  if  it  be  a  sepa- 
rate document  distinctly  referred  to ;  -^  or  if  it  be  on  the  same 
sheet  as  the  policy  when  delivered,  although  not  referred  to.* 
But  it  seems  that  a  pap|^is  not  a  part  of  the  policy  so  as  to 
constitute  a  warranty  if  ^^s  merely  fastened  to.  it  by  a  wafer 
and  not  referred  to.^  And  a  fortiori  it  does  not  constitute  part 
of  the  policy  if  merely  folded  up  with  it,  when  the  policy  is 
brought  to  the  underwriters  to  be  signed.*  If  the  facts  con- 
tained in  a  document  referred  to  are  not  material  to  the  contract 
or  the  risk,  the  reference  does  not  amount  to  a  warranty  of 
them.*  Among  the  rules  which  assist  in  the  construction  of  this 
contract,  as  of  others,  that  which  seeks  to  ascertain  and  carry 
into  effect  the  intention  of  the  parties  is  of  great  importance. 
It  must  be  understood,  however,  that  it  is  only  their  intention  as 
expressed  by  themselves  which  can  thus  be  carried  out.  That 
is,  their  intention  shall  be  enforced  if  their  words  can  be  made 
by  any  reasonable  intendment  to  embrace  it  But  if  they  meant 
one  thing  and  said  another,  the  law  cannot  helj^them.^      * 


1  Rontledge  v,  Bmrell,  1  H.  Bl.  254 ;  Wood  v.  Woreley,  2  id.  574 ;  Worsley  v. 
Wood,  6  T.  B.  710;  Tarleton  t;.  Staniforth,  5  T.  R.  695,  1  B.  &  P.  471.  The  appli- 
cation  for  insarance,  if  referred  to,  forms  part  of  the  policy.  Clark  v.  Mannf.  Ins.  Co., 
8  How.  235 ;  Murdock  v.  Chenango  Co.  Mat.  Ins.  Co.,  2  Comst.  210;  Jennings  v. 
Chenango  Co.  Mat.  Ins.  Co.,  2  Denio,  75 ;  Barritt  v.  Saratoga  Co.  Mat.  F.  Ins.  Co., 

5  Hill,  188 ;  Trench  t;.  Chenango  Co.  Mot.  Ins.  Co.,  7  Hill,  122;  Kennedy  v.  St. 
Lawrence  Co.  Mat.  Ins.  ^o.,  10  Barb.  285 ;  Eentacky  &  Loaisville  Mnt.  Ins.  Co.  v. 
Southard,  8  B.  Mon.  634 ;  Brown  v.  Peoples'  Mnt.  Ins.  Co.,  11  Cosh.  280.  Bat  see 
Williams  v.  New  England  Mat.  F.  Ins.  Co.,  31  Maine,  219.  The  application  is  often 
expressly  made  part  of  the  policy.    Allen  v.  Charlestown  Mat.  F.  Ins.  Co.,  5  Gray,  384. 

'Mntdock  v.  Chenango  Co.  Mat.  Ins.  Co.,  2  Comst.  210;  Roberts  v.  Chenango 
Co.  Mat.  Ins.  Co.,  3  Hill,  501.  In  each  of  these  cases  the  policy  was  on  one  half  of 
an  entire  sheet,  and  on  the  other  half  there  was  a  printed  statement,  headed  "  Condi- 
tions of  Insurance."  No  reference  was  made  to  it  in  the  body  of  the  policy.  Held, 
that  it  formed  part  of  it.  In  Duncan  v.  San  F.  Ins.  Co.,  6  Wend.  488,  the  paper  was 
both  annexed  and  referred  to  in  the  policy. 

*  Bize  V.  Fletchef,  1  Doug.  13,  n. 

*  Pawson  V.  Bamerelt,  1  Dong.  13,  n. 

*  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72 ;  Snyder  u.  Farmers'  Ins.  &  Loai\  Co., 
13  Wend.  92,  16  id.  481 ;  Stebbins  v.  Globe  Ins.  Co.,  2  Hall,  632.  But  if  the  policy 
contains  the  following  claase,  "  Reference  being  had  to  the  application,  etc.,  for  a  more 
particular  description,  and  as  forming  part  of  this  policy,"  this  is  a  warranty  of  the  facts 
contained  in  the  application.  Barritt  v,  Saratoga  Co.  Mat.  F.  Ins.  Co.,  6  Hill,  188 ; 
Kennedy  v.  St.  Lawrence  Co.  Mat.  Ins.  Co.,  10  Barb.  285.    Bat  see,  coufdrat  Kentucky 

6  Louisville  Mut.  Ins.  Co.  v.  Southard,  8  B.  Mon.  634. 

«  See  cases  ante,  p.  50,  n.  2 ;  2  Parsons  on  Contracts,  7.    In  Mackie  v.  Pleasants,  9 
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Sometimes  it  is  useful  to  resort  to  the  general  principle  and 
purpose  of  insurance,  namely,  that  of  giving  indemnity  against 
actual  loss  and  no  more,  and  apply  this  to  the  construption  of 
doubtfol  phrases.^ 

In  the  same  way  it  is  often  well  to  remember  the  especial  sub* 
ject-matter  of  the  contract  under  consideration ;  for  this  may 
afTord  material  assistance  in  its  interpretation.  And  often  some 
parts  of  the  policy  will  explain  other  parts ;  for,  if  it  be  possible, 
that  meaning  shall  be  adopted  which  gives  significance  and 
validity  to  the  whole  instrument.  It  is  however  often  said  that 
written  words'  control  the  printed  part  of  the  policy,  because 
printed  forms  are  made  for  cases  generally,  but  seldom  for  any 
especial  case,  and  that  the  written  words  determine  the  intention 
of  the  pcurties  as  to  the  meaning  of  the  policy.^  This  is  true  to  a 
great  extent,  but  the  general  rule  must  be  that  if  the  whole  can 
be  construed  together,  so  that  the  written  words  and  those 
printed  make  an  intelligible  contract,  this  construction  is  to  be 
adopted.^     The  reason  of  this  rule  is  obvious,  because  the  inten- 


Qiirn.  363, 373,  the  role  is  stated  as  follows  by  Yeates,  J. :  "  The  intention  of  the  parties, 
and  not  the  literal  meaning  of  the  words,  is  to  be  attended  to  in  the  construction  of 
policies.  Their  intention  is,  if  possible,  in  the  ^rst  instance,  to  be  collected  intrinsi- 
cally from  all  the  expressions  contained  in  the  written  instrument ;  b^  where  that  is 
silent  as  to  the  object  of  research,  it  may  be  fairly  inferred  from  extrinsii^rcnmstances, 
the  perils  intended  to  be  guarded  against,  and  the  relative  state  of  the  vessel  at  the 
time."  t 

1  See  Nelson  v.  Snffolk  Ins.  Co.,  8  Oush.  477,  490. 

*  Lord  EUeMAorougk,  in  Bobertson  t;.  French,  4  East,  130, 136,  stated  the  law  as  fol- 
lows :  "  The  only  di£ference  between  policies  of  assurance,  and  other  instruments  in 
this  respect,  is  that  the  greater  part  of  the  printed  language  of  them  being  invariable 
and  nniform,  has  acquired  from  use  and  practice  a  known  and  definite  meaning,  and 
that  the  words  superadded  in  writing  (subject  indeed  always  to  be  governed  in  point  of 
cooslruction  by  the  language  and  terms  witlyrhich  they  are  accompanied)  are  entitled 
nevertheless,  if  there  should  be  any  reasonaiie  doubt  upon  the  sense  and  meaning  of 
the  whole,  to  have  a  greater  effect  attributed  to  them  than  to  the  printed  words,  inas- 
much as  the  written  words  are  the  immediate  language  and  terms  selected  by  the  par- 
ties themselTes  for  the  expression  of  their  meaning,  and  the  printed  words  are  a  gen- 
eral formula  adapted  equally  to  their  case,  and  that  of  all  other  o^ntracting  parties 
upon  similar  occasions  and  subjects."  See  also.  Coster  v.  Phoenix  Ins.  Co.,  2  Wash. 
C.  C.  51. 

'  Wallace  v.  Ins.  Co.,  4  La.  289  ;  Cushman  v.  North  Western  Ins.  Co.,  34  Maine, 
487;  Alsager  r.  St.  Katherine's  Bofick  Co.,  14  M.  &  W.  794,  799;  Howland  v. 
Comm.  Ins.  Co.,  Anthon,  N.  P.  26.  In  Goicoechea  r.  La.  State  Ins.  Co.,  18 
Mart.  La.  51 ,  55,  Porter,  J.,  said  :  "  The  rule  invoked  by  this  argument,  that 
the  written  parts  of  the  policy  should  control  those  that  are  printed,  is  correct, 

5* 
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tion  of  the  parties  is  presumed  to  be  '<  alive  and  active  through- 
out the  whole  instrament,  and  that  no  averments  are  anywhere 
inserted  without  meaning  and  without  use/'  ^ 

The  law  of  place  sometimes  comes  into  consideration ;  and 
the  general  rule  here  is,  that  overy  contract  is  considered  to  be 
made  in  accordance  with  the  laws  of  the  place  where  it  is  made, 
and  to  be  subject  to  their  interpretation.^  If,  however,  the  con- 
tract is  made  in  one  place,  but  is  to  be  executed  or  to  take  effeot 
in  another,  the  genered  presumption  of  the  law  is,  that  the  par- 
ties intended  it  to  be  governed  and  to  be  interpreted  by  the  law 
of  this  latter  place.^ 

If  a  letter  proposing  insurance  be  written  in  one  place  to 
another  in  which  the  insurance  is  to  be  effected,  the  Supreme 
Court  of  the  United  States  have  held  that  the  letter  is  to  be 
construed  by  the  usage  of  the  place  where  it  is  written,^  overrul- 
ing Mr.  Justice  Story's  decision  that  it  should  be  read  as  it 
would  be  understood  in  the  place  to  which  it  was  written,  and 
in  which  insurance  was  requested.^     We  cannot  but  think  that 


because  the  written  words  are  the  immediate  langaage  and  terms  stated  bj  tlie 
parties  themselves  for  the  expression  of  their  meaning,  and  the  printed  ones  a  general 
formula  made  for  all  cases  that  tnay  be  presented.  But  the  rule  cannot  properlj  re- 
ceive an  appUcation  in  cases  other  than  those  where  the  written  and  printed  words  so 
contradict  each  other,  that  the  one  must  yield  to  the  other."  In  Hunter  v.  General 
Mutual  Ins.  Co.  of  N.  T.,  11  La.  Ann.  139,  a  number  of  slaves  were  insured,  hj  a 
written  clause  "  solely  against  loss  by  drowning  in  conscience  of  the  stranding  or 
shipwreck  of  the  vessel,  the  assurers  being  warranted  against  all  other  risks/'  There 
was  a  printed  clause  in  the  policy  authorizing  the  recovery  of  a  general  average  contri- 
bution. It  was  held  that  the  two  clauses  would  stand  together,  because  "  a  liability  for 
a  general  average  contribution  cannot  properly  be  called  a  risk ;  it  is  an  obligation 
incident  to  a  sacrifice  made  to  avert  a  risk.  It  is  based  upon  the  equitable  rule  that  no 
one  should  enrich  himself  at  another's  expense ;  but  it  is  not  itself  a  risk,  according  to 
any  proper  interpretation  of  that  term."^ 

1  Groix  V.  Low,  1  Johns.  Cas.  341. 

2  In  Hyde  v.  Goodnow,  3  Comst.  266,  an  insurance  company  in  New  York  had  an 
agent  in  Ohio  authorized  to  receive  applications  for  insurance,  but  not  to  complete  the 
contract.  It  was  held  under  these  circumstances  that  a  policy  issued  by  the  company 
in  New  York  to  ft  person  in  Ohio,  was  to  be  governed  by  the  laws  of  New  York,  and 
that  a  law  of  Ohio  declaring  all  policies  signed,  issued,  or  delivered  in  the  State  by  a 
company  not  chartered  by  a  law  of  the  State,  or  by  a  licensed  agent,  did  not  apply. 

'  See  2  Parsons  on  Contracts,  95. 

*  Hazard  v.  N.  Eng.  Mar.  Ins.  Co.,  8  Pet  557. 

^  Hazard  v.  N.  Eng.  Mar.  Ins.  Co.,  1  Sumner,  218.  The  question  in  this  case  was 
as  to  the  meaning  of  the  term  "  coppered  vessel."  The  Supreme  Court  held  it  was  to 
be  construed  according  to  its  meaning  at  the  place  where  the  ship  belonged  and  the 
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the  overraled  opinion  was  the  better  one.  In  the  case  in  ques- 
tion the  letter  was  written  in  New  York  and  sent  to  Boston. 
But  the  principle,  if  a  good  one,  will  apply  anywhere ;  and  if 
a  merchant  in  Mauritius  writes  to  Boston  proposing  insurance, 
and  uses  phrases  in  his  letter  which  have  a  definite  and  reasona- 
ble and  well-established  meaning  in  Boston,  and  insurance  is 
there  effected,  can  it  be  right  that  the  duties  or  obligations  of 
the  insurers  are  to  be  measured  by  the  very  different  meaning 
those  words  may  have  at  Mauritius  ? 

Every  written  contract  is  presumed  to  have  been  written  and 
delivered  at  its  date ;  this  word  being  only  a  shortened  form  of 
^Matum,"  and  meaning  that  the  contract  was  then  given.  But 
this  presumption  may  be  overcome  by  evidence,  and  the  contract 
will  then  take  effect  from  its  actual  making  and  delivery.^ 

In  the  construction  of  these  words,  it  may  be  asked,  at  whose 
instance  were  they  introduced  ?  The  rule,  that  every  instrument 
shall  be  construed  strongly  against  him  who  gives  it,  is  of  no 
great  use  generally,^  and  has  little  or  no  application  to  contracts 
of  insurance.  But  there  are  good  reasons  for  saying,  that  where 
either  party  proposes  and  inserts  especial  phrases  or  provisions, 
and  these  are  found  to  be  ambiguous,  and  they  must  be  con- 
strued either  for  or  against  the  proposer,  he  must  be  satisfied 
with  the  construction  which  is  unfavorable  to  hipi,  because  it  is 


owner  lived.  Mr.  Jngtice  Siory  had  previously  decided,  in  Tidmarsh  v,  Washington 
F.  &  M.  Ins.  Co.,  4  Mason,  439,  442,  that  if  there  was  anj  difference  in  respect  to  the 
standaxd  of  seaworthiness  at  the  place  where  the  vessel  belonged,  and  that  at  which  the 
insnrancae  was  efilscted,  the  former  should  be  taken,  on  the  ground  that  underwriters 
were  presumed  to  know  what  constituted  seaworthiness  at  a  foreign  port,  and  the 
Supreme  Court  were  of  the  opinion  that  the  same  rule  should  apply  to  a  representa- 
tion. 

^  Earl  r.  Shaw,  1  Johns.  Cas.  313 ;  Jackson  v.  Schoonmaker,  2  Johns.  230,  234. 
See  Stone  r.  Bale,  3  Lev.  348 ;  Hall  v.  Cazenove,  4  East,  477 ;  United  Stafes  v.  Le 
Baton,  19  How.  78. 

*  "  It  is  to  be  noted,"  saith  Lord  Bacon,  "  that  this  rule  is  the  last  to  be  resorted  to, 
and  Is  never  to  be  relied  upon  but  where  all  other  rul^  of  exposition  of  words  fail  * 
and  if  any  other  come  in  place,  this  giveth  place.  And  that  is  a  point  worthy  to  be  ob- 
served generally  in  the  rules  of  the  law,  that  when  they  encounter  and  cross  one 
another  in  any  case,  it  be  understood  which  the  law  holdeth  worthier,  and  to  be  pre- 
ferred, and  it  is  in  this  particular  very  notable  td  consider,  that  this  being  a  rule  of 
some  strictness  and  rigor,  doth  not  as  it  were  its  office,  but  in  absence  of  other  rules 
which  are  of  more  equity  and  humanity."  Bacon's  Max.  Reg.  3.  See  also,  Love  v. 
Pans,  13  East,  80;  Doe  v,  Bodd,  5  B.  &  Ad.  689;  Adams  v.  Warner,  23  Yt.  411. 
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his  own  fault  that  the  words  he  used  did  not  express  his  purpose 
and  intention  more  plainly.^ 


B.  Of  Usage. 

Whjle  the  general  rules  and  principles  of  construction  which 
apply  to  other  contracts  apply  also  to  contracts  of  insurance,  it 
is  obvious  that  there  are  none  other  which  call  so  often  and  so 
forcibly  as  these  upon  usage  for  their  interpretation.  The  policy 
itself  is  not  a  well-drawn  legal  instrument  It  is,  to  the  last  de- 
gree ill-drawn ;  and  except  for  the  aid  of  ages  of  adjudication, 
and  of  practice  under  it,  it  would  be  impossible  to  determine 
with  any  accuracy  what  rights  it  conferred  or  what  obligations  it 
imposed.^ 

Moreover,  most  policies  contain  phrases  made  necessary  by 
the  peculiar  circumstances  of  each  case,  or  introduced  for  the 
especial  purposes  of  the  parties.  These  phrases  are,  for  the 
most  part,  mercantile  phrases.  They  are  used  by  merchants 
among  themselves,  and  understood  by  them ;  and  much  injustice 
would  be  done  if  the  law  did  not  interpret  them  in  the  way  in 
which  they  are  used  and  understood.  But  this  can  be  learnt 
only  from  the  usage  of  merchants.^ 

There  are,  however,  some  rules  in  reference  to  usage,  and  in- 
terpretation by  usage,  which  it  is  important  to  remember. 

The  usage  must  be  reasonable  in  itself,^  and  conformable  to 
law.^     This  is  at  once  obvious  and  certain. 


1  Blackett  y.  Boyal  Exch.  Ass.  Co.,  2  Cromp.  &  J.  244,  251,  2  Tjtw.  266 ;  Audley 
V.  Daff,  2  B.  &  P.  Ill ;  Bonnell  v.  Colamblan  Ins.  Co.,  2  Samner,  366,  381 ;  Palmer 
V.  Warren  Ins.  Co.,  1  Story,  360,  364 ;  Lonisyille  Mar.  &  F.  Ins.  Co.  v.  Bland,  9 
Dana,  143,  151 ;  ^tna  Ins.  Co.  v,  Jackson,  16  B.  Mon.  242. 

3  See  ante,  p.  27,  n.  1. 

B  In  one  of  the  earliest  cases  on  this  sabject,  the  court  held  that  the  clause,  **  war- 
ranted to  depart  with  convoy,"  must  be  construed  according  to  the  usage  among  mer- 
chants, t.  e.  from  such  place  where  convoys  are  to  be  had.  Lethulier's  Case,  2  Salk. 
443.    See  also.  Mobile  Mar.  Bock  &  M.  Ins.  Co.  v.  McMillan,  27  Ala.  77. 

^  Macy  V,  Whaling  Ins.  Co.,  9  Met.  354,  363,  per  Hubbard,  J. ;  Ougier  c.  Jennings, 
cited  1  Camp.  505 ;  Barney  v.  Coffin,  3  Pick.  115. 

c  Thus  a  usage  for  a  master  to  sell  a  cai^  without  necessity  is  invalid  on  the  ground 
of  illegality.  Bryant  v.  Commonwealth  Ins.  Co.,  6  Pick.  131.  So,  it  is  illegal  for 
the  owner  to  purchase  it  when  sold  by  the  master  through  necessity,  and  a  usage  justi- 
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It  must  be  definite,  for  if  obscure  itself,  it  cannot  make  an- 
other obsctkre  thing  plain ;  reasonably  well-established,  or  it  can- 
not be  supposed  to  have  a  binding  force  upon  the  parties ;  and 
distinctly  brought  home  to  the  knowledge  of  the  parties,  either 
by  its  universal  acceptance  or  by  special  evidence,  for  there  is 
no  reason  why  it  should  be  permitted  to  affect  those  who  did 
not  know  it^  Indeed  it  has  been  'said  that  "  the  true  test  of  a 
commercial  usage  is  its  having  existed  a  sufficient  length  of  time 
to  have  become  generally  known,  and  to  warrant  a  presumption 
that  contracts  are  made  in  reference  to  it^ 

But  it  may  be,  in  some  measure  local  and  limited,  provided  it 
be  general  enough  to  embrace  the  parties,  the  contract,  and  the 
particular  adventure  or  subject-matter  of  the  contract  For  a 
local  usage  cannot  affect  parties  out  of  that  locality,  unless  they 


fjing  snch  a  proceeding  is  invalid.  BobertsoA  v.  Western  Firo  &  M.  Ins.  Co.,  19  La. 
227.  In  Hone  v.  Mutual  Safety  Ins.  Co.,  1  Sandf.  137,  affirmed  Mutual  Safety  Ins. 
■Co.  V.  Hone,  2  Comst.  235,  Sand/ord,  J.,  said :  "We  find  it  clearly  settled  that  a  gen- 
eral usage,  the  effect  of  which  is  to  control  rules  of  law,  is  inadmissible.  So,  of  one 
which  contradicts  a  settled  rule  of  commercial  law."  It  was  accordingly  held,  that  a 
osage  that  a  reinsurer  should  pay  to  the  first  insurer  only  so  much  of  the  sum  rein- 
snred,  as  bore  the  same  proportion  to  the  property  destroyed,  which  was  covered  by 
the  first  insurance,  as  the  whole  reinsurance  bore  to  the  original  insurance,  was  inad- 
missible. And  if  the  policy  does  not  contain  words  which  would,  by  construction  of 
law,  cover  the  interest  of  the  assured,  a  usage  to  show  that  the  words  used  arc  consid- 
ered as  equivalent  to  "  for  account  of  whom  it  may  concern,"  or  words  of  similar  im- 
port, is  not  admissible.  Turner  v.  Burrows,  5  Wend.  641, 8  id.  144 ;  Wise  i;.  St.  Louis 
Mar.  Ins.  Co.,  23  Mo.  80. 

^  In  M'Gregor  v.  Ins.  Co.  of  Fenn.,  1  Wash.  C.  C.  39,  the  court  said :  "  Customs 
ooqniie  the  force  of  law,  because,  as  they  must  be  ancient,  uniform,  and  reasonable, 
they  m^  have  been  generally  received,  known,  and  approved."  It  was  held,  in  this 
case,  that  notice  of  a  custom  must  be  given,  or  the  evidence  must  bo  such  that  the 
joiy  might  presume  the  party  knew  it.  And  in  Bentaloe  v.  Pratt,  Wallace,  58,  64,  it 
was  said  "  that  a  usage  ought  to  bo  clearly  made  out ;  its  existence,  its  extent,  and  its 
notoriety  should  be  indisputable." 

3  Smith  V.  Wright,  1  Caines,  43,  45.  See  also,  Trott  v.  Wood,  1  Gallis.  443.  But 
the  length  of  time  is  not  a  matter  of  so  much  importance  as  the  question,  whether  dur- 
ing the  time  the  usage  has  been  uniform.  Thus,  in  Noble  v.  Kennoway,  2  Bong.  510, 
the  tnule  had  existed  to  the  place  in  question  but  three  years,  yet  it  was  held  that  the 
way  in  which  it  was  carried  on  might  be  shown  for  the  purpose  of  establishing  a  usage. 
And  Lord  MoMsfidd  said :  "  It  is  no  matter  if  the  usage  has  only  been  for  a  year." 
It  is  not,  however,  sufficient  to  constitute  a  usage,  that  there  are  some  instances  of  a 
thing  being  done  in  a  particular  trade.  Salisbury  v.  Townson,  Millar,  Ins.  418;  Ten- 
nant  v.  Henderson,  1  Dow,  P.  C.  324 ;  Martin  v.  Del.  Ins.  Co.^  2  Wash.  C.  C.  254. 
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are  shown  to  have  known  it,  and  to  Have  entered  into  the  con- 
tract with  that  knowledge.^ 

No  usage  is  permitted  to  contradict  the  plain  and  positive 
provisions  of  the  policy .^    In  some  cases  it  seems  to  be  held, 


1  In  Rogers  v.  Mechanics'  Ins.  Co.,  1  Story,  603,  insurance  was  effected  in  New 
Bedford  on  a  ship  from  Bristol,  Rhode  Island,  on  a  whaling  Toyage.  It  was  held  that 
evidence  of  the  osage  of  the  whaling  trade  at  New  Bedford,  was  not  admissible.  Mr. 
Justice  Story  said :  "  The  usage  or  custom  of  a  particular  port,  in  a  particular  trade, 
is  not  such  a  custom  as  the  law  contemplates  to  limit  or  control,  or  qualify  the  lanr- 
guage  of  contracts  of  insurance.  It  must  be  some  known  general  usage  or  custom  in 
the  trade,  applicable  and  applied  to  all  the  ports  of  the  State,  where  it  exists ;  and 
from  its  character  and  extent  so  notorious,  that  all  such  contracts  of  insurance  in  that 
trade  must  be  presumed  to  be  entered  into  by  the  parties,  with  reference  to  it,  as  a  part 
of  the  policy.  If  the  usage  or  custom  be  not  so  notorious ;  if  it  be  partial,  or  local  in 
its  existence  or  adoption ;  if  it  be  a  mere  matter  of  private  and  personal  opinion  of  a 
few  persons  engaged  therein ;  it  would  be  most  dangerous  to  allow  it  to  control  the 
solemn  contracts  of  parties,  who  are  not  or  cannot  be,  presumed  to  know  it,  or  adopt 
it,  as  a  rule  to  govern  their  own  rights  or-  interests."  In  Natchez  Ins.  Go.  t*.  Stanton, 
2  Smedes  &  M.  340,  it  was  heM,  that  the  usages  of  insurance  offices  at  New  Orleans, 
could  not  ai!bct  insurance  offices  at  Natchez.  And  in  Child  t;.  Sun  Mutual  Ins.  Co.,  3 
Sandf.  26,  where  a  Rhode  Island  ship  was  insured  in  New  York,  evidence  of  the  usage 
in  New  Bedford  was  held  to  be  inadmissible.  And  in  Mason  v.  Franklin  Fire  Ins.  Co., 
12  Gill  &  J.  468,  where  the  question  arose  as  to  the  construction  of  a  policy  on  a  ves- 
sel building  in  Baltimore,  it  was  held  that  the  usage  in  New  York  under  similar  circum- 
stances could  not  be  admitted  in  evidence.  Bat  see  Noble  v,  Eennoway,  2  Doug.  510, 
where  usage  of  the  Newfoundland  trade  was%  admitted  as  aiding  in  proving  a  usage  of 
the  Labrador  trade.  In  Macy  v.  Whaling  Ins.  Co.,  9  Met.  354,  the  vessel  was  owned 
in  Nantucket  and  was  insured  in  Boston  and  New  Bedford.  The  question  arose 
respecting  a  certain  usage  which  was  well  established  in  New  Bedford,  and  the  court 
said :  "The  inquiry  will  be  whether  the  usage  is  general  to  all  who  are  concerned  in 
the  trade,  or  whether  it  is  a  local  usage,  and  confined  to  the  ports  of  the  Common- 
wealth ;  and  if  local,  whether  the  merchants  and  underwriters  in  Nantucket  and  Boston 

are  conversant  with  it,  and  practice  upon  it But  if  the  custom  is  limited  to  the 

port  of  New  Bedford,  or  is  not  well  known  or  established  in  Nantucket  an#Boston, 
then  it  cannot  be  admitted  to  affect  the  construction  of  the  defendants'  policy,  or  to 
lessen  the  amount  of  their  contributory  share  of  the  loss."  In  Cobb  v.  New  England 
Mutual  M.  Ins.  Co.,  6  Gray,  192,  200,  insurance  was  effected  in  Boston  on  a  vessel  in 
Maine,  at  and  from  Perry,  to  stop  at  Eastport  and  at  and  thence  to  a  southern  port. 
The  court  said :  **  The  contract  is  presumed  to  be  made  with  reference  to  the  usages 
of  the  place  to  which  the  contract  has  reference ;  in  this  case  that  it  was  usual  to  take 
vessels  built  at  Perry  to  Eastport  to  be  rigged  and  equipped  for  sea." 

The  question  has  arisen  how  far  the  usages  of  insurance  companies  or  associations 
are  binding  upon  persons  doing  business  with  them.  The  general  rule  of  law  must  be, 
that  if  the  person  is  in  the  habit  of  transacting  business  there,  so  that  he  may  be  pre- 
sumed to  have  knowledge  of  the  usage  and  to  contract  in  reference  to  it,  he  is  bound 
by  it,  but  otherwise,  not.  Gabay  v.  Lloyd,  3  B.  &  C.  793 ;  Bartlett  v,  Pentland,  10  B. 
&  C.  760 ;  Scott  v.  Ewing,  1  B.  &  Ad.  605. 

3  Thus  in  M'Gregor  v.  Ins.  Co.  of  Penn.,  1  Wash.  C.  C.  39,  a  usage  to  strike  off 
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that  not  only  must  a  usage  be  shown,  but  the  further  fact  must 
be  proved  that  the  underwriters  have  assented  to  the  usage  by 
paying  claims  arising  under  it.^ 


one  third  of  the  gross  fireight  for  charges,  and  to  pay  two  thirds  to  the  assured  in  a 
policy  on  freight,  was  held  to  be  invalid.  See  also,  Hone  v.  Mutual  Safety  Ins.  Co.,  1 
Sandf.  137,  2  Comst.  235,  cited  ante,  p.  56,  n.  5.  So  a  usage  not  to  pay  for  a  particu- 
lar part  of  the  yessel's  apparel  or  furniture,  as  a  boat  when  it  is  in  a  certain  place  on 
the  ressel,  is  inralid  if  the  place  is  that  where  it  is  usually  carried.  Blackett  v.  Royal 
Exch.  Ass.  Co.,  2  Cromp.  &  J.  244,  2  Tyrw.  266.  Lord  Lyndkurat,  C.  B.,  in  this  case 
said :  "  Usage  may  be  admissible  to  explain  what  is  doubtful ;  it  is  never  admissible  to 
contradict  what  is  plain."  In  Mercantile  Mut.  Ins.  Co.  v.  State  Mut.  F.  &  M.  Ins.  Co.  of 
Penn.,  25  Barb.  819,  the  question  arose  as  to  the  construction  of  the  following  order 

for  reinsnnuice :  ''  Reinsurance  is  wanted  by  the  Mercantile  Mut.  Ins.*Co.  for  $ on 

caigo  on  board  of  the  ship  Great  Republic  at  and  from  New  York  to  Liverpool  on  the 
excess  of  risks  the  applicants  may  have  over  $50,000,  not  to  exceed  $15,000."  At  the 
time  of  iheHoss  the  plaintiffs  had  insured  less  than  $50,000  on  the  caigo  of  the  ship, 
bnt  they  had  risks  on  the  freight  and  on  the  ship,  which,  when  added  to  the  amount  on 
the  cargo,  amounted  to  over  $65,000.  It  was  held,  that  the  defendants  only  engaged 
to  insure  the  excess  of  risks  on  the  cargo,  and  that  evidence  of  a  custom  of  the  parties 
and  of  the  port  of  New  York  in  adjusting  contracts  of  reinsurance,  upon  such  applica- 
tions, to  regard  the  word  "  excess  "  in  the  application,  as  applicable  to  the  whole 
amount  of  insurance  at  risk  in  or  upon  the  vessel,  and  that  tlie  premiums  upon  open 
policies  had  previously  been  adjusted  and  paid  between  the  present  parties  upon  that 
principle,  was  properly  excluded,  there  being  no  ambiguity  on  the  face  of  the  instru- 
menL  In  Rankin  v.  Am.  Ins.  Co.  of  N.  Y.,  1  Elall,  619,  the  defendants  offered  to 
prove  "  that  by  the  established  usage  of  trade  in  the  port  of  New  York  and  in  other 
ports,  the  master  of  the  vessel  is  in  all  cases  responsible  for  any  damage  sustained  by 
the  goods  delivered  by  him  to  the  owner  or  consignee,  unless  there  has  been  an  actual 
survey  made  op  board  the  vessel  by  the  wardens  of  the  port  or  other  officers,  and  on 
such  survey  the  surveyors  shall  have  found  that  the  goods  were  properly  stowed,  and 
were  damaged  on  the  voyage  by  the  perils  of  the  seas.  That  by  a  similar  usage  as 
between  the  assurers  and  the  assured,  the  survey  so  made  by  the  wardens,  is  a  docu- 
ment indispensable  to  be  produced  in  order  to  charge  the  underwriters,  and  that  the 
preliminary  proof  is  deemed  insufficient  unless  such  document  be  exhibited  as  a  part 
of  it."  Oaiiey,  C.  J.,  said :  "  By  the  terms  of  the  policy  in  the  present  case  the  de^ 
fendants  bonnd  themselves  to  pay  all  damage  to  the  property  insured,  arising  from  the 
perils  of  the  sea ;  and  the  attempt  now  made  is  to  introduce  into  the  poHcy  a  condi- 
tion that  they  shall  not  be  responsible  unless  such  damage  is  ascertained  in  a  particular 
mode,  and  that  too  by  the  aid  of  third  persons,  over  whom  the  assured  has  no  control. 
Such  a  condition  would,  in  my  judgment,  vary  the  legal  obligations  of  the  defendants 
as  ascertained  by  the  plain  language  of  the  policy."  See  also,  Bentaloe  v.  Pratt, 
Wallace,  58,  64.  In  Blinois  Mut  Fire  Ins.  Co.  v,  O'Neile,  13  111.  89,  it  was  held  that 
if  the  charter  of  an  insurance  company  declared  the  contract  to  be  void  in  case  of 
additional  insurance  on  a  house  unless  it  was  made  with  the  consent  of  the  com- 
paay,  evidence  of  usage  that  this  applied  to  goods  was  not  admissible. 

1  See  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  22  Pick,  108.    In  Hermann  v. 
Western  M.  &  F.  Ins.  Co.,  13  La.  516,  it  was  held  that  although  it  might  be  usual  for 
to  tow  vessels  up  and  down  the  river,  yet  that  this  could  have  no  effect  upon 
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Foreign,  unususd,  and  technical  words,  are  especially  those 
which  are  often  interpreted  by  usage,  and  by  that  only.^  For 
common  words  are  to  be  understood  in  a  common  way;  and 
words  of  single  and  plain  meaning  interpret  themselves,  and 
usage  is  seldom  permitted  to  cast  a  doubt  upon  their  meaning. 
There  are,  however,  cases  in  which  words  that  have  a  plain 
meaning  of  their  own,  and  have^his  meaning  fortified  by  settled 
adjudication,  are  yet  entirely  changed  in  their  force  and  effect  by 
evidence  of  usage,  where  this  leaves  no  doubt  of  the  meaning 
and  intention  of  the  parties.^ 

With  the  precautions  above  stated,  we  know  not  why  evidence 
of  usage  should  not  be  freely  admitted,  and  regarded  as  very 
useful.     But  eminent  judges  have  even  doubted  whether  any 


the  insurers,  there  being  no  evidence  of  a  usage  for  them  to  pay  in  snch  a  case.  The 
case  of  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  supra,  related  to  the  liability  of 
insurers  when  goods  were  carried  on  deck  according  to  the  usage  of  the  trade.  This 
question  we  shall  consider  hereafter. 

^  In  Hone  v.  Mutual  Safely  Ins.  Co.,  1  Sandf.  137, 2  Comst.  235,  Sandford,  J.,  said: 
"  There  is  a  great  variety  of  cases,  in  whidi  the  courts  have  permitted  evidence  to  be 
given  to  show  the  meaning  of  terms  in  commerce  and  the  arts,  or  of  words  and  phrases 
peculiar  to  mercantile  pursuits.  This  is  generally  spoken  of  as  proof  of  usage ;  al- 
though in  many  cases  it  is  rather  the  definition  of  technical  language." 

^  In  Sleght  V.  Rhinelandcr,  1  Johns.  192,  it  was  held  that  the  term  "sea  letter  "  could 
not  be  explained  by  parol  to  mean  merely  a  certificate  of  ownership,  as  the  natnre  of 
the  instrument  was  settled  by  public  treaties  and  acts  of  congress.  But  this  decision 
was  reversed  on  appeal,  2  Johns.  531.  In  Child  v.  Sun  Mutual  Ins.  Co.,  3  Sandf.  26, 
it  was  held  that  usage  was  admissible  to  prove  that  a  whaling  voyage  included  the  tak- 
ing of  sea  elephants  on  the  beaches  and  islands  of  coasts,  as  well  as  wherever  whales 
were  to  be  found.  It  was  also  held  to  be  a  question  for  the  jury  to  decide  whether  the 
mating  of  two  whaling  vessels  was  a  deviation.  Evidence  of  usage  as  to  the  meaning 
of  the  word  "  roots  "  has  been  admitted.  Coit  v.  Commercial  Ins.  Co.,  7  Johns.  385. 
So,  in  regard  to  "  com."  Scott  v.  Bourdillion,  5  B.  &  P.  213.  And  "  furs."  Astor 
V.  Union  Ins.  Co.,  7  Cow.  202.  Cotton  in  bales  has  been  held  to  mean  "  pressed  " 
bales.  Taylor  v.  Briggs,  2  Car.  &  P.  525.  **  Outfits  "  on  a  whaling  voyage,  to  in- 
clude one  quarter  of  the  catchlngs.  Macy  v.  Whaling  Ins.  Co.,  9  Met.  354.  "Furni- 
ture," to  comprehend  provisions.  Brough  v.  Whitmore,  4  T.  R.  206.  "Proceeds" 
of  a  cargo,  the  cargo  itself  if  brought  back.  Dow  v.  Whetten,  8  Wend.  160.  Com- 
mercial rather  than  geographical  divisions  of  countries  are  regarded.  Thus  Mauritius, 
which  is  geographically  an  African  island,  is  considered  commercially  as  an  Indian 
one.  Robertson  v,  Cliurk,  1  Bing.  445.  See  also,  Uhde  v.  Walters,  3  Camp.  16.  So 
usage  may  determine  the  commercial  limits  of  an  island  or  port  to  be  different  from 
its  geographical  limits.  See  Moxon  v.  Atkins,  3  Camp.  200;  Constable  v.  Noble,  2 
Taunt.  403 ;  De  Longuemere  v.  N.  T.  Fire  Ins.  Co.,  10  Johns.  120;  Cockey  v.  Atkin- 
son, 2  B.  &  Aid.  460.  See  also,  post,  chapter  on  Deviation  and  a  Usage  to  Deviate, 
and  chapter  on  the  Termination  of  the  Bisk  as  governed  by  Usage.    ■ 
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Qdage,  not  expressly  referred  to  by  the  parties,  should  be  regarded 
by  the  court.  No  tribunal  would  go  so  far  as  this  now.  And 
even  Mr.  Justice  Storifs  rule,  that  such  testimony  should  be  re- 
ceived "with  cautious  reluctance,  and  watched  with  scrupulous 
jealousy,"  *  would,  in  our  judgment,  be  better  expressed  if  he  had 
only  .said  it  should  be  admitted  and  applied  cautiously. 


^  Bogen  V,  Mechamcs'  Ins.  Co.,  1  Story,  603. 


VOL.  n. 


# 
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CHAPTER    II. 


OF  THE  INTEREST  OF  THE  INSURED. 


SECTION    L 

OF  THE  NECESSmr  OF  602CK  INTEREST. 

The  insured  must  have  an  interest  in  the  subject  of  insurance^ 
and  this  interest  must  be  at  risk.  And  as  insurance  is  essen- 
tially a  contract  of  indemnity  —  which  principle  is  of  great 
importance  and  wide  application  —  the  insurers  can  be  called 
upon  only  to  make  good  a  loss  sustained.  This  loss,  whether 
total  or  partial,  must  be  measured  by  the  value  of  the  property 
insured ;  ai)^  this  value  may  either  be  determined  by  proper  evi- 
dence after  the  loss  has  occurred  and  the  claim  beea.  made,  or 
it  m.ay  be  agreed  upon  by  the  parties  at  the  time  t^  policy  in 
made,  and  be  expressed  therein. 


SECTION  n. 

OF  OPEN  POLICIES  AND  VALUED  POLICIES. 

If  a  policy  does  not  state  the  agreed  value  of  the  property 
insured,  but  leaves  that  for  proof,  it  is  called  an  open  policy  ;  ^ 
but  if  the  policy  states  what  the  parties  have  agreed  upon  as  the 


^  1  That  16  also  called  an  open  poUcj  where  the  property  insured  is  to  be  inserted  bjr 
subseqaent  indorsements.    See  tupra,  p.  34,  n.  3. 
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value  of  the  property,  it  is  called  a  valued  policy  ;  and,  in  gen- 
eral, this  agreed  estimate  and  valuation,  is  final  and  conclusive 
upon  both  parties ;  ^  subject  however  to  certain  rules  and  princi- 
ples. One  of  these  is,  that,  as  there  must  not  be  a  wager  pol- 
icy, or  an  insurance  without  interest,  so  there  must  not  be 
such  a  valuation  of  property  as  is  wholly  unreal,  and  is  plainly 
a  mere  cover  for  a  wager  policy.^  But,  as  it  is  certain  that  all 
commercial  property  has  a  fluctuating  value,  which  may  rise 
greatly,  and  is  generally  purchased  or  held  in  expectation  of  a 
rise,  there  may  be  a  valuation  by  the  holder  which  might  seem 
excessive  to  others,  and  yet  be  honest  on  his  pari  And  the 
courts  have  gone  very  far  in  this  direction;  almost  to  the  ex- 
tent of  saying  that  if  the  insured  have  any  property  actually 
at  risk,  of  the  kind  indicated,  and  of  a  real  and  substantial 
value,  no  mere  exaggeration  of  this  value  in  the  policy  shall 
avoid  it' 

The  valuation  is  void  if  intended  to  cover  an  illegal  interest  or 


1  In  Hodgson  v.  Mar.  Ins.  Co.  of  Alexandria,  5  Cranch,  100,  6  Cranch,  206,  the 
■Inp  was  valoed  at  $10,000,  and  insured  for  $8,000.  The  coart  held  that  it  woold  not 
vecGstarilj  avoid  the  contract,  nor  restrict  damages  to  that  snm,  if  it  wjere  proved  that 
the  actual  valae  of  the  vessel  was  no  more  than  $3,000,  because  she  might  have  fairlj 
t»st  her  owners  the  whole  amount  of  her  valuation.  See  also,  Miner  v,  Tagert,  3 
Binn.'204;  Haven  v.  Graj,  12  Mass.  71,  75 ;  Coolidge  v.  Gloucester  Mar.  Ins.  Co.,  15 
llaM.  341 ;  Davy  V.  Hallett,  3  Caines,  16;  Kane  v.  Commercial  Ins.  Co.,  8  Johns. 
229;  Whitney  v.  American  Ins.  Co.,  3  Cow.  210;  Brooke  v.  La.  State  Ins.  Co.,  16 
Mart.  La,  640,  681 ;  Akin  v.  Mississippi  Mar.  &  F.  Ins.  Co.,  16  Mart.  La.  661 ;  Fcise 
V.  Aguilar,  3  Taunt.  506.  But  see  the  runarks  of  Lord  Mansfield  in  Hamilton  v. 
Mendes,  2  Burr.  1198,  1213;  Protection  Iss.  Co.  v.  Hall,  15  B.  Mon.  411. 

'Per  Lord  McuisJUld,  C.  J.,  Lewis  v.  Rucker,  2  Burr.  1167,  1171  ;  Mac  Nair  v. 
Coulter,  4  Brown,  P.  C.  450;  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  289,  295 ;  Wolcott 
r.  Eagle  Ins.  Co.,  4  Pick.  429,  438.  In  Catron  v,  Tennessee  Ins.  Co.,  6  Humph.  176, 
185,  the  court  said:  "We  have  no  doubt  from  the  proof  that  the  property  was 
grossly  overvalued,  having  been  estimated  at  some  four  thousand  dolburs  more  than  it 
was  really  worth.  This  of  itself  would  avoid  the  policy ;  for  though  it  is  true  that 
slight  overestimates,  such  as  a  man  might  in  the  valuation  of  his  property  honestly 
make,  would  not  vitiate  a  policy,  yet  it  is  equally  true  that  an  overestimate  such  as 
^ocks  the  sense,  and  shows  that  it  could  not  have  been  made  but  by  design,  will. 
This,  ao  overvaluation  of  one  third,  surely  is." 

*  See  caees  ntpra.  In  Alsop  v.  Commercial  Ins.  Co.,  1  Sumner,  45L,  473,  which 
was  a  case  of  insurance  upon  profits,  Mr.  Justice  Story  said :  "I  do  not  know  that 
any  overvaluation,  however  great,  if  it  steers  wide  of  a  wager  and  a  fraud,  can  be 
otherwiite  impeached."  See  also,  Robinson  v.  Manuf.  Ins.  Co.,  1  Met.  143  ;  Gardner 
9.  Col.  Ins.  Co^  2  Cranch,  C.  C.  550 ;  Irving  v.  Manning,  1  H.  L.  Cas.  287,  304,  6 
C  B.  391,  419,  per  PaUestm,  J. 
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peril  ;^  or  if  it  be  made  fraudulently  ia  any  respect  And  in 
this  case  the  fraud  vitiates  and  avoids  the  whole  contract,  and 
the  insured  recovers  nothing.'  Though  an  overvaluation  is  not 
of  itself  necessarily  proof  of  fraud,  yet  if  gross  and  excessivei 
fraud  may  be  inferred.^       * 

A  person  may,  in  the  same  policy,  value  one  thing  insured,  as 
the  ship,  and  not  another,  as  the  freight  or  goods  ;^  and  he  may 
insure  the  same  thing,  valued  by  one  insurer  and  open  by 
another ;  and  a  valuation  in  any  one  policy  has  no  effect  what- 
ever in  determining  the  value  of  the  same  thing  in  another  pol- 
icy.*    And  the  authorities  appear  to  lead  to  the  conclusion,  that 


1  See  next  section. 

*  Mr.  Phillips  states  the  role  thus :  "  If  the  goods  have  been  fraadalentlj  overralued, 
the  Taloation  is  not  binding.  Where  an  overvaluation  is  fraodalently  made,  with  the 
intention  on  the  part  of  the  assured  of  destroying  the  property,  for  the  purpose  of  n- 
covering  of  the  insurers  the  amount  at  which  it  is  valued,  such  a  fraudulent  purpose 
will  make  the  whole  contract  void."  2  Phillips  Ins.  §  U8S.  The  case  of  Haigh  o. 
De  La  Cour,  3  Camp.  319,  is  cited  in  support  of  this  proposition.  But  we  think  that 
the  rule  is  well  settled  that  a  fraudulent  overvaluation  for  any  purpose  will  avoid  the 
policy  in  totOf  and  not  merely  open  the  valuation.  Gardner  v.  Col.  Ins.  Co.,  2  Cranch, 
C.  C.  550 ;  Ocean  Ins.  Co.  v.  Fields,  2  Story,  C.  C.  59,  77 ;  Hersey  v,  Merrimack  Co. 
Mut.  F.  Ins.  Co.,  7  Foster,  149,  155;  Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  411, 
429;  Catron  v,  Tenn.  Ins.  Co.,  6  Humph.  176,  185.  There  was  in  this  latter  case 
evidence  of  an  intent  to  destroy  the  vessel,  but  the  court  considered  that  a  fraudulent 
overvaluation  of  itself  would  be  sufficient  to  annul  the  policy.  The  case  of  Haigh  v. 
De  La  Cour,  3  Camp.  319,  does  not  seem  to  us  to  warrant  the  distinction  taken  by 
Mr.  Phillips.  The  insurance  was  on  goods  valued  at  £5,000.  This  valuation  was 
obtained  on  false  representations,  by  fictitious  invoices,  and  by  interpolated  bills  of 
lading,  the  value  of  the  goods  being  only  £1,400.  The  ship  was  afterwards  run  away 
with  and  carried  to  the  West  Indies,  where  de  cargo  was  disposed  of  by  a  person  whom 
the  owners  of  the  goods  had  put  on  board  as  supercai^go.  The  action  was  brought 
by  the  assignees  of  the  insured,  they  having  become  bankrupt,  and  it  was  contended 
that  they  had  the  right  to  recover  the  actual  value  of  the  goods  on  board ;  but  Sir 
James  Mansfield,  C  J.,  said :  "  If  the  bankrupts  intended  from  the  beginning  to  cheat 
the  underwriters,  the  assignees  can  recover  nothing.  The  fraud  entirely  vitiates  the 
contract."  It  does  not  appear  that  the  owners  had  any  thing  to  do  with  the  running 
away  of  the  ship,  or  that  the  act  of  the  supercargo  in  selling  the  caj)^  was  not,  under 
the  circumstances,  for  the  best  interest  of  all  concerned.  The  case  therefore  seems  a 
good  authority  in  support  of  the  proposition  that  a  fraudulent  overvaluation  for  any 
purpose  avoids  the  policy. 

'  See  cases  cited  in  the  preceding  notes. 

*  Riley  v.  Hartford  Ins.  Co.,  2  Conn.  368. 

*  Higginson  v.  Dall,  13  Mass.  96.  In  this  case  a  vessel  was  insured  in  Boston  by 
an  open  policy,  and  afterwards  insured  by  a  valued  policy  in  Calcutta.  A  total  loss 
having  occurred,  it  was  settled  under  the  Boston  policy  without  regard  to  the  value 
expressed  in  the  other.    See  also  cases  in  next  note. 
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if  the  valuation  in  the  policy  upon  which  the  action  is  brought, 
is  less  than  in  the  other,  it  is  to  be  set  aside.  But  if  it  be 
greater  than  in  the  other,  it  must  be  followed  in  estimating  the 
loss.  In  our  notes  we  shall  endeavor  to  show  the  present  posi- 
tion of  this  disputed  question.^ 


^  It  18  diflScuU,  if  not  impossible  to  deduce  from  the  adjadicated  cases  clear  and  well- 
defined  rules  to  detennine  the  effect  of  valaations,  where  there  are  prior  insarances,  or 
amounts  have  been  paid  upon  other  policies.  In  England  a  loss  is  paid  proportion- 
ally by  the  different  sets  of  uifderwriters,  and  not  according  to  priority  as  in  this  coun- 
try, and  it  would  seem  that  in  an  action  upon  one  policy  a  valuation  in  another  policy 
is  disregarded.  In  Bonsfield  9.  Barnes,  4  Camp.  228,  a  vessel  valued  at  j£8,000  was 
insured  for  £6,000.  By  a  subsequent  policy  the  same  vessel  was  insured  for  £600, 
being  valued  at  £6,000.  Upon  the  happening  of  a  total  loss,  the  sum  insured  by  the 
fint  poliry,  ^6,000,  was  paid  to  the  assured.  In  an  action  upon  the  second  policy,  It 
was  contended  that  the  plaintiff  was  estopped  to  say  to  the  underwriters  upon  this 
policy  that  the  ship  was  worth  more  than  £6,000,  and  that  by  receiving  that  sum  from 
tlie  previous  underwriters,  the  plaintiff  was  fully  indemnified.  Lord  EUenhorough 
said :  "  I  think  it  is  not  enough  for  the  underwriters  on  a  particular  policy  to  show 
that  the  assured  has  received  from  another  quarter  the  amount  of  the  valuation  in  that 
policy,  nnlcss  this  amounts  in  point  of  fact  to  a  complete  indemnity.  In  the  present 
case  the  ship  is  proved  to  have  been  worth  above  £8,000.  The  plaintiff  has  received 
only  £6,000  from  the  London  Assurance.  He  has  therefore  an  interest  of  £2,000  to 
which  he  may  apply  the  policy  on  which  the  action  is  brought."  The  doctrine  of  this 
case  was  somewhat  modified  by  the  subsequent  case  of  Irving  v.  Richardson,  1  Moody 
&  R.  153,  2  B.  &  Ad.  193.  In  this  case  a  vessel  was  valued  at  the  same  sum,  namely, 
£8,000  in  two  different  policies.  Losses  were  paid  by  both  insurance  companies  to  an 
amount  greater  than  the  valuation,  and  an  action  was  brought  by  one  company  to 
recover  its  proportion  of  the  excess.  The  case  went  off  on  a  ground  other  than  that 
of  the  effect  of  the  valuation,  but  it  was  distinguished  from  Bousiicld  v.  Barnes,  by 
Lord  Tepierden,  C.  J.,  in  that  "  there  the* sum  mentioned  as  the  value  was  different  in 
the  two  insurances ;  here  it  was  the  same."  He  further  said  :  "  I  am  of  opinion  that 
"wbere  a  person  effects  two  insurances,  declaring  the  same  value  in  each,  he  is  bound 
by  that  sura,  and  cannot  receive  beyond  that  extent."  The  case  of  Kenny  v.  Clark- 
son,  1  Johns.  385,  goes  still  fuither  than  Bousfield  v.  Barnes,  in  setting  aside  a  valua- 
tion. A  vessel,  worth  $7,000,  was  insured,  valued  at  $2,000.  There  were  prior 
insurances  to  the  amount  of  $5,000,  and  upon  the  happening  of  a  loss,,  there  was  a 
recovery  upon  one  policy  to  the  amount  of  $3,000.  Held  that  the  assured,  might 
recover.  In  Watson  v.  Ins.  Co.  of  North  America,  3  Wash.  C.  C.  1,  a  vessel  worth 
$15,000  was  insured  for  $12,000,  and  valued  at  the  same  sum.  It  was  held,  that  a 
prior  bottomry  bond,  which  was  substantially  an  insurance  for  the  amount  of  the  bond, 
should,  in  estimating  the  amount  covered  by  the  policy,  be  deducted  from  the  real 
value  and  not  from  the  agreed  value.  There  are,  however,  cases  in  favo^  of  uphold- 
ing the  v^i^tion  where  there  have  been  prior  insurances.  Thus  in  Murray  v.  Ins. 
Co.  of  Nmh  America,  2  Wash.  C.  C.  186,  a  vessel  was  insured  in  one  policy  for 
$4,000,  and  valued  at  that  sum  ;  and  in  a  subsequent  policy  for  $4,000,  and  valued  at 
$6,000.  In  an  action  on  the  second  policy,  held  that  the  defendants  were  liable  for  so 
much  of  the  agrmed  value  of  the  vessel  as  was  not  covered  by  the  prior  insunmce,  that 
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If  the  insured  owns  only  a  proportion  of  tbe  property  insured, 
as  one  fourth,  one  half,  or  the  like,  the  valuation  will,  generally, 
be  taken  to  be  of  that  proportion.^  But  if  only  a  part  of  the 
goods  intended  to  be  at  risk  and  to  be  included  in  tbe  valuation 
are  put  on  board  and  at  risk,  the  valuation  applies  to  them,  only 
pro  rala.^    And  a  valuation  of  an  outward  cargo  may  be  held  to 


Is,  to  the  extent  of  $2,000.  lo  Kane  v.  Commercial  Ids.  Co.,  8  Johns.  229,  insnnoice 
was  made  to  the  amoant  of  $15,000  on  "goatskins  valued  at  fifiy  cents  each,"  and  the 
policy  contained  the  nsnal  clause  as  to  prior  insurance,  A  prior  insurance  had  been 
made  bj  an  open  policy  on  the  cargo  on  board  the  same  ship,  for  the  same  plaintiffs,  to 
tlie  amount  of  $22,000.  The  prime  cost  of  the  skins  was  ten  cents  each.  Estimating 
the  skins  at  fifty  cents  each,  and  the  rest  of  the  caigo  at  the  invoice  prices,  the  amount 
was  sufficient  for  both  policies ;  but  the  caigo  exclnsire  of  the  skins  was  not  sufficient 
to  absorb  the  prior  insurance.  In  an  action  on  the  second  policy,  it  was  held  that  the 
whole  of  the  f^at-skins  were  to  be  valued  at  fifty  cents  each,  and  after  dedacting  from 
this  amount,  the  difference  between  the  invoice  price  of  the  caigo  and  charges,  exclu- 
sive of  the  goat-skins,  and  the  $22,000  or  amount  of  prior  insurance,  the  residue 
would  be  the  interest  covered  by  the  second  policy ;  that  it  was  immaterial  whether 
the  first  policy  was  open  or  valued,  if  the  skins,  at  fifty  cents  each,  would  furnish 
interest  sufficient  for  both  policies.  Thompson,  J.,  said :  "  The  policy  is  not  that  as 
many  of  the  goat-skins  as  remain  uncovered  by  the  former  policy,  at  the  invoice  price, 
shall  be  covered  by  this  policy  at  the  valuation.  This  is  not  the  sense  and  meaning  of 
the  contract.  It  is  that  the  goat-skins  laden  on  board  shall  be  valued  at  fifty  cents  ; 
and  in  determining  how  far  the  plaintifTs  interest  was  covered  by  it,  all  the  goa^skin9 
on  board  are  to  be  reckoned  according  to  this  valuation."  See  Mintom  v.  Columbian 
Ins.  Co.,  10  Johns.  75;  Pleasants  v.  Maryland  Ins.  Co.,  8  Crancb,  55.  A  different 
rule  was  laid  down  in  M'Kim  v.  Phoenix  Ins.  Co.,  2  Wash.  C.  C.  89.  It  was  held  in 
that  case,  that  a  valuation  of  coffee  at  twenty-two  cents  per  pound,  was  to  be  applied 
only  to  that  part  of  the  cofiee  which  was  uncovered  by  a  prior  policy.  It  would  seem, 
however,  from  the  opinion  of  Mr.  Justice  Waahingtonj  that  the  second  policy,  in  addi- 
tion to  the  ordinary  clause,  making  the  insurers  answerable  for.  as  mnch  as  the  prior 
insurance  was  deficient  towards  covering  the  property,  contained  a  clause  making  it 
null  and  void  so  far  as  property  had  been  previously  insured. 

Where  it  is  clear  that  the  yaluation  applies  to  the  whole  thing  insured,  and  not  to 
the  surplus  after  deducting  the  prior  insurances,  as  was  clearly  intended  in  Kenny  v. 
Clarkson,  it  is  difficult  to  see  upon  what  principles  it  can  be  set  entirely  aside. 

1  Feisc  V.  Aguilar,  3  Taunt.  506.  But  this  is  a  question  of  construction,  and  if  it 
appear  from  the  face  of  the  instrument  that  the  valuation  applies  to  the  whole  prop- 
erty it  will  be  so  held.  Dumas  v.  Jones,  4  Mass.  647  ;  Mayo  v.  Maine  Fire  &  M.  Ins. 
Co.,  12  Mass.,  259;  Murray  v.  Columbian  Ins.  Co.,  11  Johns.  302.  See  also,  Post  v. 
Phoenix  Ins.  Co.,  10  Johns.  79. 

^  "  The  valuation,  in  the  case  of  goods,  looks  to  all  the  goods  intended  to  be 
loaded ;  and  in  cose  of  freight,  it  looks  to  freight  upon  all  the  goods  the  ship  is 

intended  to  carry  upon  the  voyage  insured If,  for  instance,  the  Utenrance  be 

,  generally  upon  goods,  and  the  goods  intended  to  be  protected  be  five  hundred  hogs- 
heads of  sugar,  and  a  valuation  be  made  accordingly,  but  the  ship  by  accident  takes 
•  on  board  one  hundred  only,  and  sails,  and  is  afterwards  lost-  by  one  of  the  perils  in- 
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be  a  valuation  of  a  return  or  intermediate  cargo  substituted  for 
the  whole  outward  cargo  by  purchase,* 

In  general,  a  valuation  of  the  whole  subject-matter,  will  be 
held  to  be  a  valuation  of  the  insured's  whole  interest  in  it, 
including  the  premium  paid  by  him ;  but  the  contrary  may  be 
expressed  or  shown  by  the  terms  of  the  policy .^ 


sared  against  with  thoso  one  hundred  on  board;  can  it  be  contended  that  the 
assared  shall  recover  to  the  fall  amount  of  the  valuation,  that  is,  for  the  whole  five 
handred,  when  he  has  lost  only  one  hundred  ?  "  Per  Lord  EUenborough,  C.  J. ;  Forbes 
V.  Aspinall,  13  East,  323.  See  Rickman  v,  Carstairs,  5  B.  &  Ad.  651 ;  Haven  v. 
Gray,  12  Mass.  71,  76,  per  Parker,  C.  J.;  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  429; 
Clark  V.  Ocean  Ins.  Co.,  16  Pick.  289,  295;  Whitney  v.  American  Ins.  Co.,  3  Cow. 
210;  Brooke  v.  I^a.  State  Ins.  Co.,  16  Mart.  La.  640,  681. 

1  Haven  v.  Gray,  12  Mass.  71.  In  this  case,  an  insurance  was  effected  for  $11,000, 
"upon  one  hundred  bales  of  Louisiana  cotton,  valued  at  ninety-four  dollars  each,  and 
twenty-five  tons  of  logwood,  valued  at  eighty  dollars  per  ton,"  out  and  home.  Held  that 
the  valuation  would  apply  to  a  return  cargo,  provided  and  advanced  by  the  consignees 
of  the  outward  cargo,  in  consideration  of  the  assignment  and  on  the  account  and 
credit  of  the  assured.  Where,  however,  there  was  an  insurance  of  $12,000  upon  the 
cargo  of  a  yessel  out  and  home,  and  the  policy  contained  a  memorandum  at  the  bot- 
tom, by  which  it  was  declared  that  the  insurance  was  "  on  flour,  dry  goods,  wine,  and 
provisions,  etc.  etc.,  valued  at  $12,000,"  Mr.  Justice  Washington  held,  on  the  ground 
that  the  valuation  should  be  restricted  to  the  articles  enumerated,  that  the  outward 
cai^  alone  was  valued.  M'Kim  t^.  Phoenix  Ins.  Co.,  2  Wash.  C.  C.  89.  This  is  in 
all  caaes  a  question  of  construction ;  of  the  intent  and  meaning  of  the  parties  as  ex- 
pressed upon  the  face  of  the  policy.  Very  slight  circumstances  would  show  that  a 
valuation  should  be  confined  to  the  outward  cai^o ;  as,  for  instance,  that  the  valuation, 
as  in  M'Kim  v.  Phoenix  Ins.  Co.,  is  contained  in  a  memorandum  apart  from  the 
policy.  Where  the  insurance  is  effected  upon  the  cargo  of  a  vessel  out  and  home,  and 
the  valuation  is  applied  generally  to  such  cai^o,  there  is  no  difficulty  in  applying  such 
Taluaiion  to  a  return  cargo.  Whitney  v.  American  Ins.  Co.,  3  Cow.  210,  affirmed  on 
error  5  Cow.  712. 

*  Brooks  V,  Oriental  Ins.  Co.,  7  Pick.  259.  This  was"  a  case  of  a  valued  policy 
upon  a  ship,  by  which  the  insurer  was  not  to  be  liable  for  a  partial  loss  unless  it  should 
amount  to  five  per  cent.  It  was  held,  that  the  percentage  should  be  reckoned  upon 
the  valuation  after  deducting  the  premium.  In  Mayo  v.  Maine  Fire  &  Mar.  Ins.  Co., 
12  Mass.  259,  an  insurance  was  effected  for  $9,000  on  a  ship,  at  a  premium  of  forty- 
five  per  cent.  The  vessel  was  valued  at  $18,000,  which  was  its  real  value.  The 
assured  owned  only  one  third  of  the  vessel.  Held,  that  the  premium  was  not  included 
in  the  valuation,  but  should  be  added  to  the  interest  of  the  assured  in  determining  the 
amount  of  his  insurable  interest  under  the  policy.  The  assured  recovered  the  whole 
amount  insored.  There  seems  to  be  no  good  reason  for  disputing  the  authority  of 
this  case.  Where  the  subject  is  insured  in  gross,  at  a  round  sum,  and  the  assured 
owns  the  entire  subject  or  interest  valued,  there  is,  no  doubt,  a  very  strong  presump- 
tion that  the  premium  is  included  in  the  valuation.  Such,  in  the  absence  of  opposing 
indications,  is  the  rule  of  law.  Where,  however,  the  assured  owns  only  a  part  of  the 
subject  insured,  the  whole  of  which  is  valued,  the  presumption  would  seem  to  be  the 
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Some  of  the  early  authorities  were  qnite  strong  in  restricting 
the  valaation  to  a  case  of  total  loss,  opening  the  policy  in  the 
adjustment  of  a  partial  loss;^  nor  is  the  contrary  doctrine  abso- 
lutely settled  yet  Sometimes  it  might  be  difficult  to  apply  the 
valuation  in  such  a  case,  but  weighty  opinions  and  decisions, 
and  the  strongest  reasons  lead  to  the  conclusion  that  a  bond  fide 
valuation  should  be  applied,  if  possible,  to  the  adjustment  of 
partial  losses.^  In  a  future  chapter  we  shall  consider  the  ques- 
tion whether  a  valuation  can  be  set  aside  in  case  of  a  technical 
total  loss.^ 


other  waj.  In  Mayo  r.  Maine  F.  &  Mar.  Ins.  Co.,  if  the  preminm  ron«t  be  ropiKMed 
to  be  incladed  in  the  ralaation  at  $18,000,  it  should,  in  order  that  jostice  majr  be  done 
to  tlie  assarcd,  be,  not  the  preminm  upon  the  $9,000  insured,  but  the  premium 
upon  the  entire  insurable  interest.  Circumstances,  clearly  admissible  in  evidence, 
showed  that  this  was  not  the  case.  Mr.  Benecke  says,  p.  159,  London.  Ed.,  BenecJLe 
&  Stevens,  Phillips  Ed.  54,  that  where  the  foreign  coin  in  which  the  invoice  value  is 
expressed,  is  valued  at  so  much  in  the  coin  of  the  place  where  the  insurance  is  effected, 
the  premium,  in  the  absence  of  express  stipulation,  would  be  held  to  be  included, 
**  because  fixing  the  value  of  the  coin  is  in  fact  a  valuation  of  the  goods."  This, 
however,  is  not  quite  correct.  See  Ogden  v.  Columbian  Ins.  Co.,  10  Johns.  273. 
Where  coffee  insured  was  valued  at  twenty-five  cents  per  pound,  the  loss  was  adjusted 
by  adding  the  premium  to  the  valuation.  Mintum  v.  Columbian  Ins.  Co.,  10 
Johns.  75. 

^  In  Shawe  v.  Felton,  2  East,  109,  113,  the  counsel,  in  ai^uing,  cited  the  case  of 
Le  Cras  v.  Hughes,  E.  22  Geo.  3,  in  which  Lord  Mansfidd  is  reported  to  have  said: 
"The  constant  usage  since  the  stat.  19  Geo.  2,  in  a  case  of  a  total  loss,  has  been  to 
let  the  valuation  stand,  and  the  parties  are  estopped  from  altering  it ;  but  an  average 
loss  opens  the  policy.  I  will  give  you  the  origin  of  this  custom  :  it  was  in  a  case  of 
Erasmus  v.  Banks,  Mich.  21  Geo.  2.,  where  Lord  C.  J.  Lee  said :  '  Valuation  at  the  sum 
insured  is  an  estoppel  in  case  of  a  total  loss,  but  not  so  in  case  of  an  average  loss 
only.'  On  the  13th  December,  1747,  the  same  point  came  before  the  court  in  Smith  v, 
Flexney,  and  was  so  determined.''  See  also,  Clark  i;.  Unit.  F.  &  M.  Ins.  Co.,  7  Mass. 
365,  in  which  case  SeuxtU,  J.,  said :  **  The  rule  is  however  fixed  and  established  by 
usages  for  a  long  time  recognized,  and  by  several  judicial  decisions,  and  is  upon  these 
considerations  reasonable  and  satisfactory,  that  stipulations  of  value,  when  they  are 
questioned  and  disputable,  are  to  be  disregarded  in  casies  of  partial  and  average 
losses." 

^  In  Lewis  u.  Rucker,  2  Burr.  1167,  a  caigo  of  sugar  was  valued  at  thirty  pound* 
per  hogshead.  A  loss  of  about  seventeen  per  cent,  occurred.  It  was  held  by  Lord 
Mansfield  that  the  underwriters  should  pay  seventeen  per  cent,  of  the  agreed  value. 
See  also,  the  late  case  of  Irving  v.  Manning,  1  H.  L.  Cas.  287,  6  C.  B.  391,  419; 
Tunno  v,  Edwards,  12  East,  488 ;  Usher  v.  Koble,  id.  639,  646  ;  Goldsmid  v.  Gillies, 
4  Taunt.  803 ;  Forbes  r.  Aspinall,  13  East,  323,  327  ;  Harris  v.  Eagle  F.  Ins.  Co.  of 
N.  Y.,  5  Johns.  368  ;  Brooke  v.  La.  State  Ins.  Co.,  16  Mart.  La.  640, 648 ;  Stevens  & 
Benecke  on  Av.,  Phillips  Ed.  1,  48. 

*  See  post,  Chapter  on  Abandonment. 
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The  ship  is  very  often  valued ;  and  the  freight  frequenl4|^ 
though  the  bills  of  lading  generally  would  determine  this 
amount  very  precisely ;  and  the  value  of  goods  is  so  easily  as- 
certained by  the  invoices  |ind  bills,  that  they  are  less  frequently 
valued  in  the  policy. 

Where  freight  is  valued,  the  valuation  is  presumed  to  apply  to 
the  freight  of  a  full  cargo,  and,  if  a  part  only  be  at  risk,  it  applies 
only  pro  rata,^  I£  the  freight  be  insured  on  time,  or  for  a  voyage 
consisting  of  distinct  parts,  each  earning  freight,  the  expressions 
and  the  circumstances  as  showing  the  intentions  of  the  parties, 
must  determine  whether  the  valuation  be  of  the  whole  freight 
to  be  earned  in  the  whole  time  or  the  whole  voyage,  or  whether 
it  applies  to  eaph  successive  freight  of  an  intermediate  pas- 
sage.^ 

An  insurance  is  sometimes  effected  in  fact  on  profits  by  a  valu- 
ation of  the  goods  which  shall  include  profits ;  and  sometimes 


1  Forbes  v.  Aspinall,  13  East,  323 ;  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  429. 

*  We  have  already  considered  the  qaestion  in  our  first  volame,  when  different 
YOjages  are  mentioned  in  a  commercial  instrument,  the  question  whether  they  are  dis- 
tinct or  not.  See  ante,  Vol.  I.  p.  259,  n.  1.  The  principles  there  laid  down  apply 
equally,  we  think,  to  the  contract  of  insurance.  And  the  general  rule  must  be  that  an 
iiyiirance  to  A,  thence  to  B,  and  thence  back  to  A,  on  freight  valued  at  a  certain 
amount,  constitutes  but  one  voyage,  and  that  if  freight  is  earned  on  the  voyage  from  A 
to  By  this  will  go  as  salvage  to  the  underwriters  on  a  loss  occurring  on  the  homeward 
voyage.  The  entirety  of  the  voyage  is  shown  by  the  class  of  cases,  which  we  shall 
consider  hereafter,  where  it  is  held  that  on  a  risk  consisting  of  successive  voyages,  the 
contract  is  an  entirety,  and  if  the  vessel  is  lost  on  the  outward  voyage,  the  whole 
ireight  is  due.  See  Meech  v.  Philadelphia  Fire  &  Inland  Ins.  Co.,  3  Whart.  473 ; 
Adams  v.  Penn.  Ins.  Co.,  1  Kawie,  97.  Emerigon  assumes  this  to  be  the  general  rule 
when  be  says :  **  The  assured  who  has^  taken  freights  during  the  course  of  his  trading 
TOjage,  is  presumed  to  have  taken  them  for  himself,  if  the  vessel  arrive  safe,  and  to 
hare  received  them  for  account  of  the  insurers,  if  disaster  render  abandonment  neces- 
sary."   Emerigon,  c.  xvii.  4  9,  Meredith's  Ed.  708. 

The  principal  exception  to  this  rule  is  where  the  premium  is  double,  in  which  case 
it  has  been  held  that  the  voyages  are  distinct.  Davy  v.  Hallett,  3  Caines,  16;  Hugg 
V.  Augusta  Ins.  &  Banking  Co.,  7  How.  595.  In  Patapsco  Ins.  Co.  v.  Biscoe,  7  GiU 
&  J.  293,  the  premium  was  single,  and  the  freight  earned  on  the  outer  voyage  was  but 
half  the  amount  of  the  valuation,  and  freight  to  the  amount  of  the  other  half  would 
have  been  earned  on  the  return  voyage,  but  the  court  held  that  the  insured  were  enti- 
tled to  recover  the  whole  amount  of  the  valuation  without  deducting  the  freight  earned 
GO  the  outward  voyage.  We  are  clearly  of  the  opinion  that  this  case  extends  the  rule 
mach  further  than  it  is  authorized  by  principle  and  authority.  In  Wolcott  v.  Eagle 
Ids.  Co.,  4  Pick.  429,  there  was  no  freight  earned  on  the  outvard  voyage,  and  this 
qaestion  did  not  arise.        See  also  Hughes  v.  Union  Ins.  Co.,  8  Wheat.  294. 
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Jiff  an  insarance  of  them  as  profits.^  This  insurance  is  generally 
valued,  though  not  always  nor  necessarily  so,  becaase  a  loss  of 
profits  by  a  loss  of  the  goods  may  be  proved  in  the  same  way 
as  the  loss  of  any  thing  else.^  • 

If  the  profits  be  insured  and  valued,  it  seems  to  be  held,  in 
England,  not  necessary  to  prove  that  the  profits  would  have 
been  as  great  as  the  valuation,  but  it  is  necessary  to  prove  that 
there  would  have  been  some  profits.'  The  construction  of  this 
valuation  is  more  liberal  in  this  country,  not  to  say  more  just ; 
for  our  courts  hold  that  the  loss  of  the  goods  implies  absolutely 
some  loss  of  profits,  and  the  valuation  settles  conclusively  the 
amount^ 

We  have  already  said  that  where  the  parties  do  nobagree  on, 
and  express  a  valuation  of  the  property  insured,  this  value  must 
be  determined  by  evidence.  The  value  insured  is  the  value  of 
the  property  — whether  ship  or  goods  —  when  the  insurance  took 
efiect,  and  the  premium  constitutes  a  part  of  this  value ;  ^  the 


1  Mamford  v.  Hallett,  1  Johns.  433  ;  Patapsco  Ins.  Co.  r.  Coulter,  3  Pet.  222 ;  Alsop 
r.  Com.  Ins.  Co.,  1  Sumner,  451 ;  Halhead  i;.  Young,  6  Ellis  &  B.  312,  3^  Eng.  L.  & 
Eq.  109;  Barclay  v.  Cousins,  2  East,  544;  Hodgson  v.  Glover,  6  id.  S\S;  Ejre  o. 
Glover,  16  id.  218. 

'  In  Mumford  v.  Hallett,  1  Johns.  433,  insurance  was  effected  on  profits  on  goifls 
valued  at  $2,500.  Evidence  was  offered  that  this  value  was  intended  to  apply  to  the 
profits  and  not  to  the  goods,  but  it  was  rejected.  The  court,  however,  said :  "  Though 
the  profits  are  not  valued,  yet  every  such  insurance  must,  of  necessity,  be  considered 
as  a  valued  and  not  an  open  policy;  especially  if  the  goods  themselves,  as  is  the  case 
here,  are  valued."  Mr.  Benccke,  in  his  Treatise  on  Insurance,  London  ed.,  p.  28,  is  of 
the  opinion  that  profits  should  always  be  insured  in  an  open  policy,  on  the  ground  that 
otherwise  the  form  would  be  that  of  a  wager.  But  experience  has  clearly  demonstrated 
the  expediency  of  making  the  valuation. 

*  In  the  earlier  cases  in  England  it  seems  to  have  been  assumed  that  it  was  not  neces- 
sary to  show  that  profits  would  have  been  made  if  the  goods  had  arrived.  Barclay  v. 
Cousins,  2  East,  544 ;  Henrickson  v.  Margetson,  id.  549,  note.  In  Hqdgson  v.  Glover, 
6. East,  316,  where  Lord  Ellenborough  held,  that  the  assured  must  show  that  there  would 
have  been  some  profit  had  the  subject-matter  of  insurance  amved  in  safety,  some  of 
the  judges  put  their  decision  upon  another  ground.  See  also,  Eyre  v.  Glover,  16  East, 
218. 

*  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222. 

^  8hawe  v.  Felton,  2  East,  109, 116 ;  Usher  v.  Noble,  12  East,  639 ;  Kemble  v,  Bowne, 
1  Caines,  75,  82 ;  Stevens  v,  Columbian  Ins.  Co.,  3  Caines,  43  ;  Mintum  v.  Columbian 
Ins.  Co.,  10  Johns.  75,  77;  Clark  v.  United  F.  &  M.  Ins.  Co.,  7  Mass.  365,  369; 
Coffin  V.  Newburyport  Mar.  Ins.  Co.,  9  id.  436  ;  Le  Roy  v.  United  Ins.  Co.,  7  Johns. 
343 ;  Carson  v.  Marine  Ins.  Co.,  2  Wash.  C.  C.  468.  The  premium  upon  the  pr&- 
miom  is  also,  in  an  open  policy,  included  in  the  insurable  interest    Tulle  v.  Royal 
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general  purpose  of  the  law  of  insurance  being  to  restore  the 
insared  to  his  original  condition.^  Hence  the  value  of  a  ship 
insured  will  be  the  same  through  the  whole  period  as  it  was  at 
the  beginning  of  the  insurance,  whatever  be  its  decay  through 

age." 

And  all  that  properly  belongs  to  it,  as  tackle,  furniture^  or  ap- 
parel, and  is  necessary  or  proper  as  such  for  the  voyage 
insured*  —  as  the  guns  and  ammunition  of  an  armed  vessel* — ^^ 
belong  to  the  ship  and  should  enter  into  the  valuation.  But  in 
the  adjusAnent  of  a  claim  for  loss,  although  the  value  of  the 
property  does  not  vary  with  time,  yet  the  interest  of  the  insured 
at  the  time  of  the  loss,  must  be  that  on  which  the  adjustment  is 
made.^ 

Although  tills  value  of  the  goods,  when  the  risk  attaches,  de-* 
terraines  the  amount  of  the  insured's  interest ;  still,  if  the  insur- 
ance is  on  successive  passages,  and  the  goods  insured  on  the  first 
aie  sold  for  more  than  their  original  value,  and  the  whole  pro- 
ceeds invested  in  a  new  cargo,  the  insurance  on  this  will  be  to 
the  extent  of  the  value,  or  cost,  although  this  be  greater  than 
that  of  the  original  cargo.^ 


Sxch.  Ass.  Co^  1  Tark  on  Ins.,  8th  ed.,  224, 1  Magens,  37,  \  37 ;  Pothier  on  Ins.  n. 
43.  The  calculation  of  premiuro  upon  premium  is  thus  explained  by  Mr.  Benecke : 
"  The  premiam  -being  contained  in  the  sum  which  the  underwriter  pays,  the  assured 
for  bis  Jndemniiicatien  receives  only  that  part  of  it  which  exceeds  the  premium.  Thus, 
if  the  assured,  after  having  paid  £20  for  premium,  receives  £100,  he  obtains  only  £80 
lor  prime  cost  and  shipping  chai^gos.  In  order,  therefore,  to  cover  the  premium  fully, 
U  will  be  necessary  to  insure  £100  for  every  £100  le$$  the  premium.  Or,  in  other  words, 
to  find  the  sum  to  be  insured,  multiply  the  amount,  composed  of  the  cost  and  chaiyres 
at  the  place  of  departure,  by  one  hundred,  and  divide  the  produce  by  one  hundred  less 
the  oamber  of  per  cents,  of  the  premium."    Benecke  on  Insurance,  London  ed.^  120. 

1  Beoecke  on  Insurance,  London  ed.,  13 ;  Carson  v.  Marine  Ins.  Co.,  2  Wash.  C.  C. 
468 ;  Le  Boy  v.  United  Ins.  Co.,  7  Johns.  343. 

s  Shawe  o.  Felton,  2  East,  109;  Snell  v.  Delaware  Ins.  Co.,  4  DalL  430  ;  Weskett 
on  Ina.  304,  n.  9. 

.*Kemble  v.  Bowne,  1  Caines,  75,  80;  Shawe  v.  Felton,  2  East,  109;  Stevens  & 
Benecke  on  Av.,  Phil,  ed.,  8,  9 ;  Emcrigon,  ch.  9,  ^  6,  Meredith's  ed.,  225. 
.  *  Emerigon,  vt supra;  2  Valin,  liv.  iii.  tit.  vi.  art.  15. 

*  See  Howard  v,  Albany  Ins.  Co.  per  Bronson,  C.  J.,  3  Denio,  301 ;  and  cases  dtcd 
aate,  p.  43,  n.  1. 

*  Columbian  Ins.  Co.  v.  Catlett,  12  Wheat.  383.  In  this  case  an  open  policy  for 
$10/)00  was  effected  on  a  cai^i^  of  flour,  on  a  voyage  from  Alexandria  to  St.  Thomas, 
and  two  other  ports  in  the  West  Indies,  and  back  to  the  port  of  dischaige  in  the  United 

More  than  93»000  worth  of  the  floor  was  sold  at  St.  Thomas,  and  the  vessel 
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Generally,  if  the  risk  is  divided  into  parts  ^o  as  to  cover  suc- 
cessive periods,  the  valae  may  rise  or  fall  in  those  periods. 
Where  it  is  not  controlled  by  special  circumstances,  the  value  of 
goods  is  their  invoice  price.^     To  that,  however,  all  fair,  usual, 


was  afterwards  wrecked.  At  the  time  the  Teasel  sailed,  the  value  of  the  floar  on  board 
amounted  to  more  than  916,000;  at  the  time  of  the  loss  it  was  worth  over  S12,000. 
The  question  arose  whether,  at  the  time  of  the  loss,  the  polioj  covered  the  cargo  then 
on  board  to  the  whole  amount  underwritten,  or  onlj  twelve  sixteenths  of  it,  that  is  the 
portion  covered  at  the  commencement  of  the  risk.  It  was  held,  that  the  ^iicy  covered 
$10,000  during  the  whole  voyage  out  and  home,  so  long  as  the  insured  had  that  amount 
on  board.  And  that  the  loss  must  be  apportioned  between  the  parties  in  the  propor- 
tion which  the  sum  insured  bore  to  the  amount  of  the  value  at  the  time  of  the  loss. 
See  also,  Crowley  9.  Cohen,  3  B.  &  Ad.  478. 

^  Stevens  &  Benecke  on  Average,  Phillips  ed.,  32 ;  Usher  v.  Noble,  12  East,  639; 
Gkhn  V.  Broome,  1  Johns.  Cas.  1 20.  In  this  country  it  has  been  made  a  matter  of 
doubt  whether,  in  the  adjustment  of  a  loss  under  an  open  policy,  the  value  of  goods 
is  to  be  taken  to  be  their  prime  cost,  their  invoice  price,  pr  their  actual  market  value 
at  the  commencement  of  the  risk.  The  decisions  are  contradictory.  In  Le  Roy  o. 
United  Ins.  Co.,  7  Johns.  343,  hides,  the  prime  cost  of  which  was  ten  cents  per  pound, 
were  invoiced  at  twelve  cents  per  pound,  the  value  at  the  time  of  shipment  and  of 
effecting  insurance.  Held,  that  in  ascertaining  the  amount  of  loss,  the  hides  should 
be  reckoned  at  ten  cents  per  pound.  The  court,  however,  disclaimed  any  intention  of 
laying  down  n  general  rule.  Thompson,  J.,  admitted  that  "  the  prime  cost  of  the  goods 
might  not,  in  many  cases,  be  a  just  rule  of  computation,  as  where  they  were  not  pur- 
chased with  a  view  to  an  immediate  exportation,  and  had  remained  on  hand  for  a  con- 
siderable length  of  time.  But  in  matters  of  commerce  the  plainest  and  simplest  rules 
are  always  the  best.  And  I  should  incline  to  think,  that,  generally  speaking,  the  prime 
cost  would  be  the  best  rule  by  which  to  test  the  value  of  the  subject.  The  prime  cost 
is  commonly  the  market  price  of  the  article."  In  Coffin  v.  Newburyport  Mar.  Ins. 
Co.,  9  Mass.  436,  goods,  invoiced  at  their  real  value  at  the  time  and  place  of  shipment, 
which  was  greater  than  their  prime  cost,  were  reckoned  at  the  invoice  price.  See 
Emerigon,  ch.  9,  sec.  4,  Meredith's  ed.,  217.  It  is  ably  contended,  by  Mr.  Justice 
Washington,  in  Carson  v.  Marine  Ins.  Co.,  2  Wash.  C.  C.  468,  that  the  true  rule  is  to 
value  the  goods  at  their  actual  market  value  at  the  commencement  of  the  risk.  "  Sup- 
pose," says  he,  '*  the  property  to  be  destroyed  within  an  hour  after  the  risk  has  com- 
menced (and  the  time  makes  no  difference  in  the  principle),  what  does  the  owner  lose  % 
Precisely  as  much  as  it  was  worth,  or  would  have  commanded  in  the  market  at  the 
time  and  place  it  was  shipped,  including  expenses,  and  no  more.  If  the  property  cost 
him  less  than  it  was  worth  when  shipped,  he  loses  as  well  the  first  cost  as  the  increased 
value,  for  which  he  is  entitled  to  claim  an  indemnity  from  the  insurer.  If  it  cost  hini 
more,  he  loses  the  difference  between  the  first  cost  and  the  diminished  value  when  the 
property  was  shipped ;  but  for  this  difference,  he  can  have  no  claim  for  indemnity  under 
the  contract,  because  the  loss  did  not  result  from  any  of  the  perils  against  which  i|]i 
indemnity  was  stipulated,  but  from  an  unprofitable  speculation,  anterior  to,  and  uncon- 
nected with,  the  contract It  is  impossible  that  the  first  cost  can  ever  furnish  a 

just  rule  of  indemnity,  where  it  exceeds  or  falls  short  of  the  actual  value  of  the  prop- 
erty when  it  is  put  at  risk.  The  invoice  price,  which  was  contended  for  on  behalf  of 
the  plaintiffs,  is  liable  to  all  the  objections  that  exist  against  the  prime  cost,  and  to  an 
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and  reasonable  charges  are  to  be  added ;  as  commissions,  ex- 
pense of  transport  and  storage,  wages  of  labor,  etc.^  But  the 
expenses  to  be  incurred  during  the  risk,  as  for  freight,  or  other 
causes,  are  not  to  be  added.^  On  the  other  hand,  the  drawback 
is  not  to  be  deducted  from  the  value  of  exported  goods.^  And 
if  the  rate  of  exchange  enters  as  an  element  into  their  cost  or 
value,  the  rate  at  the*  beginning  of  the  risk  should,  as  we  think, 
generally,  be  taken.^ 


additional  one,  'which,  in  the  opinion  of  the  court,  cannot  be  sannounted.  It  farnishea 
no  rale  <^  indemnity,  in  any  case  where  it  exceeds,  or  is  less  than  the  market  valae  of 
the  article  ;  if  the  former,  the  insured  is  more  than  indemnified,  by  recciring  more  than 
it  was  worth ;  if  the  latter,  which  it  is  presumed  will  seldom,  if  ever,  happen,  his  in- 
demnity would  be  in  part  only.  But  the  strong  ground  of  objection  to  this  rule  for 
^  appreciating  the  value  of  the  property  at  risk,  is,  that  it  substantially  destroys  all  dis- 
tinction between  valued  and  open  policies,  and  this,  too,  in  the  face  of  one  of  the  best 
established  rules  of  evidence.  It  makes  a  private  document,  created  by  one  party  to 
the  contract,  evidence  against  the  other,  as  to  a  fact  which  it  is  essential  for  the  former 
to  prove  in  the  ordinary  way.  In  the  case  of  a  valued  policy,  the  insured  is  relieved 
from  the  necessity  of  proving  the  amount  of  his  loss,  because  both  parties  have  agreed 
that  the  property  at  risk  was  worth  so  much.  But,  to  bind  the  insurer  by  the  arbitraiy 
Talue  fixed  in  the  invoice,  is  to  subject  him  to  ex  parte  evidence,  furnished  by  Ijs  oppo- 
nent in  the  cause,  without  his  agreement,  and  even  without  his  knowledge  of  its  con- 
tents when  the  contract  was  entered  into.  And  as  it  rarely  happens,  if  ever,  that  an 
invoice  docs  not  accompany  the  cargo,  it  would  follow  that  all  policies  would  in  fact 
be  valued ;  with  this  difference  only,  that  what  has  hitherto  been  understood  as  valued 
policies,  means  nothing  more  than  such  as  are  valued  by  both  parties,  whereas  open 
policies  would  be  valued  by  one  of  the  parties  only.''  8eo  also,  Snell  v.  Delaware  Ids. 
Co.,  4  Dall.  430.  The  difficulties  in  the  way  of  adopting  the  market  value  as  the  in- 
sured value  in  an  open  policy,  are  in  bringing  forward  proof  of  such  value.  The 
invoice  price  should,  without  doubt,  be  taken  to  he  primet  facie  proof  of  the  real  insur- 
able value.  It  cannot,  however,  be  regarded  as  conclusive  proof.  Nor  should  the 
assured  be  prevented  from  invoicing  the  goods  at  their  real,  that  is,  market  value, 
where  they  have  risen  in  price  since  a  purchase. 

1  Stevens  &  Bcnecke  on  Average,  Phillips'  ed.,  32 ;  Fontaine  v,  Columbian  Ins.  Co., 
9  Johns.  29. 

'  Gibson  v.  Philadelphia  Ins.  Co.,  1  Binn.  405.  Nor  can  the  insured,  in  making  up 
the  account  of  their  loss  on  an  open  policy,  charge  both  the  price  of  the  goods  and  a 
commission  for  the  purchase  of  them  by  themselves.    Anonymous,  1  Johns.  312. 

*  Gahn  v.  Broome,  1  Johns.  Cas.  120;  Mintura  v.  Columbian  Ins.  Co.,  10  Johns. 
75. 

*  In  ThelluFon  v.  Bewiclr,  1  Esp.  77,  where  goods  were  invoiced  in  the  currency  of 
France,  Lord  Kenyan  held,  that  the  rate  of  exchange  at  the  time  of  the  adjustment  of 
the  loss  should  govern ;  but  this  decision  cannot  be  sustained  upon  principle,  and  is 
generally  questioned  by  the  tex^write^s.  The  question  how  seems  to  be,  whether  the 
corrent  rate  of  exchange,  at  the  time  the  risk  commenced,  or  the  legal  par  value  is  to 
be  taken.  Mr.  Amould,  vol.  1,  p.  330,  citing  an  earlier  edition  of  Mr.  Phillips'  work 
on  Insurance,  conaiderB  it  the  better  rule  to  take  the  par  value.    But  the  rule  of  the 
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SECTION    in. 

WHAT  KIND   OP  INTEREST  MAT  BE  INSURED. 

It  may  be  said,  generally,  that  any  interest  may  be  insured  if 
the  peril  against  which  insurance  is  made  would  bring  upon  the 


text  is  sustained  by  Mr.  Phillips  in  bis  last  edition.  2  Phillips'  Ins.  §  1231.  This  pre- 
cise qaestion  does  not  appear  to  have  arisen  in  any  late  insurance  case,  but  a  similar 
question  has  been  discussed  in  cases  where  a  party  is  sued  in  one  country  for  money 
which  was  to  be  paid  in  another  country.  Mr.  Justice  Washington,  in  Smith  v.  Shaw,  # 
2  Wash.  C.  C.  167,  held,  that  the  current  rate  of  exchange  was  to  be  taken  into  con- 
sideration. And  Mr.  Justice  Story  expressed  a  strong  opinion  to  the  same  effect  in 
Grant  v.  Healey,  3  Sumner,  523.  But  in  Martin  w.  Franklin,  4  Johns.  124  ;  Scofield 
V.  Day,  20  Johns.  102 ;  and  Adams  r.  Cordis,  8  Pick.  260,  it  was  held,  that  the  debt 
was  to  be  paid  at  the  par  of  exchange.  The  reason  for  the  rule,  as  given  in  Martin  v, 
Franklin,  is,  that  "  the  courts  are  not  to  inquire  into  the  disposition  of  the  debt,  afber 
it  reacliR  the  party.''  In  Lodge  v.  Spooner,  Sup.  Jud.  Ct.,  Mass.,  March  T.  1857, 
20  Law  Reporter,  289,  a  certain  sum  of  money  was  to  bo  paid  in  China  on  the  peiv 
formance  of  an  agreement  entered  into  between  the  parties.  The  plaintiff  performed  ' 
his  part  of  the  contract  and  claimed  to  recover,  in  addition  to  the  original  sum  and 
interest,  the  rate  of  exchange  between  this  country  and  China,  at  the  time  when  the 
money  should  have  been  paid.  But  the  coart  held,  that  he  was  not  entitled  to  the  ex- 
change, and  evidence  that  there  was  no  tribunal  in  China,  in  which  one  foreigner  could 
recover  of  another,  and  that  these  funds  were  to  be  invested  in  China,  was  held  to  be 
inadmissible. 

We  cannot  but  think  that  the  American  decisions,  which  hold  that  money  to  be  paid 
abroad  is  to  be  paid  here  at  the  legal  par,  rest  upon  a  great  mistake  of  the  courts,  or 
rather  upon  their  entire  disregard  of  a  great  mistake  made  by  our  statutory  pro- 
visions on  this  subject.  In  the  Statute  of  1799,  ch.  22,  sect.  61,  1  U.  S.  Stats,  at 
Large,  673,  it  was  provided  that  *'  each  pound  sterling  of  Great  Britain  shall  be  esti- 
mated at  four  dollars  and  forty-four  cents."  But  this  rate  was  about  nine  per  cent,  too 
low.  That  is,  the  gold  or  silver  in,  or  represented  by,  one  pound  sterling  in  England, 
is  equal  to  about  four  dollars  and  eighty-eight  cents  of  our  money.  Or,  in  other  words, 
the  statute  puts  our  dollar  about  nine  per  cent,  too  high,  in  comparison  with  the  pound 
sterling.  The  consequence  was  at  once  a  rise  in  our  exchange  on  England  of  about 
nine  per  cent,  to  make  the  actual  par ;  and  so  it  has  continued.  The  proof  of  this  is, 
that  when  exchange  is  worth  a  little  more  than  about  nine  per  cent,  it  is  worth  more 
than  the  actual  par,  and  gold  goes  from  this  country  to  England ;  and  when  the  ex- 
change is  a  little  lower  than  this  actual  par,  of  about  nine  per  cent.,  gold  comes  from. 
England  here.  Thus,  if  a  man  owes  a  merchant  in  London  one  thousand  pounds 
sterling,  he  will  send  him  a  bill  for  the  amount,  if  he  can  buy  it  for  what  the  law  says 
it  is  worth  and  about  nine  per  cent,  more,  for  this  is  the  best  thing  he  can  do.  But  if 
he  i^annot  buy  that  bill  for  less  than  ten  or  twelve  per  cent.,  he  will  send  the  gold  instead. 
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insured,  by  its  immediate  and  direct  effect,  a  pecuniary  loss.^ 
Thus,  if  a  vessel  is  attached,  it  has  been  held,  that  a  person  who 
gives  a  bond  to  have  her  forthcoming,  according  to  certain  stipu- 
lations, has  an  insurable  interest  in  the  vessel.^ 

A  purchaser   may  insure  his  property,  although  his  title   is 


Bat  if  A  here,  sues  B  for  one  thonsand  pounds  to  be  paid  in  England,  and  recovers, 
oar  courts  hare  said,  that  B  must  pay  him  $4,440.00.  But  when  B  gets  this  in  gold 
and  ships  this  to  England,  he  finds  Uiat  he  wants  nearly  four  hundred  dollars  more,  to 
gire  him  there  a  thousand  pounds  sterling,  because  the  law  has  rated  the  pound  sterling 
too  low  and  the  dollar  too  high  bj  that  difference.  We  infer  from  remarks  often  made 
in  books,  which  relate  to  our  trade,  etc.,  that  the  constant  rate  of  about  nine  per  cent, 
advance  on  exchange  on  England,  is  understood,  even  now,  by  some  merchants  and 
writers  as  arising  from  the  state  of  our  commerce.  That  this  is  not  so  is  proved  not 
oulj  by  the  flow  and  reflux  of  gold  turning  on  a  point  about  nine  per  cent,  advance, 
but  by  a  later  statute  of  the  United  States.  It  was  found  that  when  a  duty  (say  twenty 
per  cent.)  was  paid  on  the  value  of  goods  imported  from  England,  and  this  value  was 
taken  by  estimating  the  pound  sterling  at  the  legal  par,  the  revenue  lost  twenty  per 
cent,  or  one  fifth,  of  about  one  eleventh  part  of  all  the  value  of  English  goods  subject 
to  ad  valorem  duties.  Accordingly,  in  the  Statute  of  1842,  c.  66,  sect.  1, 5  U.  S.  Stats, 
at  Large,  496,  it  was  provided  that  "  In  all  payments  by  or  to  the  treasury,  whether 
made  here  or  in  foreign  countries,  where  it  becomes  necessary  to  compute  the  value  of 
the  pound  sterling,  it  shall  be  deemed  equal  to  four  dollars  and  eighty-four  cents,  and 
ihe  same  rale  shall  be  applied  in  appraising  merchandise  imported,  where  the  value  is 
*  by  the  invoice  in  pounds  sterling."  But  while  congress  has  thus  acknowledged  and 
rectified  its  mistake  for  revenue  purposes,  the  legal  par  value  remains  as  before  between 
Individ nals,  and  they  rectify  jt  by  the  rate  of  exchange.  And  if  courts  see  fit  to  adopt 
a  fixed  rate  instead  of  the  changing  rate  of  commerce,  it  is  obvious  that  great  injustice 
is  done,  unless  the  revenue  rate  is  adopted,  instead  of  the  general  legal  rate. 

^  '*  Interest  does  not  necessarily  imply  a  right  to  the  whole,  or  a  part  of  a  thing,  nor 
necessarily  or  exclusively  that  which  may  be  the  subject  of  privation,  but  the  having 
some  relation  to,  or  concern  in,  the  subject  of  insurance,  which  relation  or  concern,  by 
the  happening  of  the  perils  insured  against,  may  be  so  affected  as  to  produce  a  damage, 
detriment,  or  prejudice  to  the  person  insuring  ;  and  where  a  man  is  so  circumstanced 
with  respect  to  mat&rs  exposed  to  certain  risks  or  dangers,  as  to  have  a  moral  certainty 
of  advantage  or  benefit,  but  for  those  risks  or  dangers,  he  may  be  said  to  be  interested 
in  the  safety  of  the  thing.  To  be  interested  in  the  preservation  of  a  thing,  is  to  be  so 
circamstanced  with  respect  to  it  as  to  have  benefit  from  its  existence,  prejudice  from 
its  destruction.  Th6  property  of  a  thing,  and  the  interest  derivable  from  it  may  be 
reiy  different ;  of  the  first,  the  price  is  generally  the  measure,  but  by  interest  in  a  thing 
every  benefit  and  advantage,  arising  out  of,  or  depending  on  such  thing,  may  be  con- 
sidered as  being  comprehended."  Per  Lawrence^  J.,  Lucena  v.  Craufurd,  5  B.  &  P. 
269,  302.  See  8.  c.  3  B.  &  P.  75 ;  Craufurd  v.  Hunter,  8  T.  R.  13 ;  Stirling  v, 
Vaaghan,  11  East,  619.  And  Bifr.  Justice  Story,  in  Hancox  v.  Pishing  Ins.  Co.,  3 
Sumner,  132, 140,  said :  "An  insurable  interest  is  sui generis,  and  peculiar  in  its  texture 
asd  operation.  It  sometimes  exists  where  there  is  not  any  present  property,  or  jus  in 
re,  or  jus  ad  rem.  Inchoate  rights,  founded  on  subsisting  titles,  unless  prohibited  by 
&e  policy  of  th^nw,  are  insurable." 

*  fireman's  Ins.  Co.  v.'Powell,  13  B.  Mon.  311. 
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doabtful,  if  he  bonght  and  holds  it  bond  fide;  nor  can  the  insurers 
defend  against  his  claim  by  showing  that  his  title  was  defeasible 
on  account  of  some  invalidity  in  the  proceedings  on  which  it 
rests.^  Nor  because  the  vendor  has  a  lien  on  goods  for  the  price 
and  retains  the  right  of  stopping  them  in  transitu? 

So  one  about  to  buy  goods  may  insure  them  before  they  are 
bought ;  but  he  cannot  recover  under  such  a  policy,  unless  the 
property  is  in  him  when  the  loss  happens.^  And  any  actual  in- 
terest in  a  valid  executory  contract  is  insurable ;  ^  so,  perhaps,  is 
the  interest  of  another  in  the  share  of  a  seaman  in  expected 
profits  or  catchings  ;^  but  this  rule  does  not  extend  to  a  mere 
contingent  probability  or  expectation.^     If  one   has   agreed  to 


>  In  Frieraon  v.  Brenham,  5  La.  Ann.  540,  the  insured  had  honght  a  steamboat  at  a 
sheriff's  sale.  The  insurers  were  not  allowed  to  set  up  the  defence  that  the  sale  was 
void  on  account  of  fraud. 

*  That  stoppage  in  transitu  proceeds  upon  the  ground  of  an  equitable  lien,  and  does 
not  rescind  the  contract,  see  ante,  vol.  1. 

*  Rhind  v.  Wilkinson,  2  Taunt.  237,  243 ;  Col.  Ins.  Co.  v,  Lawrence,  2  Pet.  25 ; 
McGivney  v.  Fhcenix  Fire  Ins.  Co.,  I  Wend.  85.  It  was  decided  in  this  case  that  a  per> 
son,  who  was  in  possession  of  a  house,  and  had  agreed  to  purlfhase  the  same,  and  had 
made  partial  payments,  and  repaired  the  premises,  had  an  insurable  interest  in  the  house. 
See  also,  Whitney  v.  Am.  Ins.  Co.,  3  Cow.  210 ;  Haven  v.  Gray,  12  Mass.  71, 74 ;  M'Kim 
V.  Phoenix  Ins.  Co.,  2  Wash.  C.  C.  89. 

^  Lucena  v.  Craufurd,  5  B.  &  P.  269, 302,  per  Lawrence,  J. ;  Kider  v.  Ocean  Ins.  Co., 
20  Pick.  259  ;  Col.  Ins.  Co.  v.  Lawrence,  2  Pet.  25,  10  Pet.  507. 

^  Hancox  r.  Fishing  Ins.  Co.,  3  Sumner,  132.  This  was  an  insurance  on  clothes, 
shipped  on  a  South  Sea  voyage,  to  be  sold  to  the  crew,  and  on  the  proceeds  of  them, 
which  gave  a  lien  on  the  share  of  the  seamen  in  the  profits  of  the  voyage.  Mr.  Justice 
Story  said  :  "  In  regard  to  another  suggestion,  that  the  policy  is  void  as  against  public 
policy,  because  It  in  effect  amounts  to  an  insurance  on  seamen's  wages,  a  few  words 
may  suffice.  Assuming,  for  the  purposes  of  the  argument,  that  an  insurance  by  tho 
seamen  themselves  on  their  shares  of  the  proceeds  of  the  adventure  would  not  be  good, 
because  they  are  in  the  nature  of  wages,  though  given  in  lieu  of  wages,  a  point  upon 
which  I  desire  to  btp  understood  as  giving  no  opinion,  it  is  a  sufficient  answer  to  the 
argument  to  say  that  the  present  is  not  the  case  of  such  an  insurance.  The  plaintiff 
has  insured  his  own  interest  in  the  voyage,  and  not  theirs.  They  may,  indeed,  in  a 
possible  case  be  benefited  by  this  insurance,  but  the  policy  itself  is  not  on  wages,  or 
oAi  shares  in  lieu  of  wages." 

^  Lucena  v.  Craufurd,  5  B.  &  P.  269,  294 ;  Hancox  v.  Fishing  Ins.  Co.,  3  Sumner, 
132, 140.  In  Stockdale  v.  Dunlop,  6  M.  &  W.  224,  the  plaintiffs  had  made  a  verbal 
contract  with  H.  &  Co.  for  the  purchase  of  one  hundred  tons  of  palm  oil  to  arrive  on 
board  the  Maria.  "  Oil  to  arrive,"  by  mercantile  usage,  gives  the  vendee  no  right  to 
it  unless  it  arrive  in  the  ship  named.  The  plaintiffs  had  insured  the  goods  and  the 
profits  on  them ;  held,  that  they  had  no  insurable  interest.  Parke,  B.ysaid  :  "  I  admit 
that  profits  may  be  insured,  but  that  is  on  the  ground  that  they  form  an  additional  part 
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bear  and  indemnify  against  certain  risks,  he  may  cause  himself 
to  be  insured  against  the  same  risks.^  And  if  the  policy  does 
not  express  and  define  the  kind  and  nature  of  the  interest,  a 
change  in  this  respect,  as  from  absolute  ownership  to  a  mere 
right  as  mortgagee,  or  a  right  in  equity  to  redeem,  would  not 
defeat  the  policy.^  And  if  on  a  sale,  the  seller  retains  any 
actnal  interest,  it  may  be  insured.^  And  if  the  owner  of  a  ves- 
sel contracts  to  sell  her  for  a  certain  sum,  and  to  give  the  vendee 
a  clear  title  to  the  vessel  upon  payment  of  the  price,  his  insurable 
interest  is  not  limited  to  the  agreed  price,  but  extends  to  the  full 
value  of  the  vessel.*  We  know  not  why  a  seller  may  not  insure 
his  lien  for  the  price,  whether  that  can  be  enforced  only  by  stop- 
page in  transitUy  or  otherwise. 

The  policy  by  the  usual  words  "lost  or  not  lost"  may  be 
made  retrospective,  so  as  to  operate  during  the  period  defined  in 
it,  if  the  property  existed  at  the  beginning  of  that  period,  ah 
though  it  had  ceased  to  exist  when  the  policy  was  made.^  It 
may,  perhaps,  be  retrospective  even  without  these  words,  if  such 
be  its  general  import.®  « 

A  bailee,  if  he  has  a  lien,  or  is  responsible  for  any  risk  on  the 


of  the  ralae  of  the  goods,  in  which  the  party  has  already  an  interest.  Thas,  the  owner 
of  goods  on  board  a  vessel,  may  insure  the  profits  to  arise  from  them. '  So  may  a  con- 
signee, or  a  factor  in  respect  of  his  commission!  So  may  captors,  because  they  have 
a  lawful  possession,  coupled  with  a  well-founded  expectation  that  their  claim  to  retain 
the  goods  will  be  allowed.  So  may  the  owners  of  slaves,  or  a  captain  in  respect  of  his 
commission.  In  these  cases  there  is  either  an  absolute  or  a  special  property  in  posses- 
sion. There  the  profits  are  insured  as  an  additional  value  upon  the  goods,  in  which  the 
insurer  has  a  present  interest.  Here,  however,  the  assured  are  not  interested  at  the 
9me  of  the  goods  being  put  on  board,  but  only  upon  their  arrival."  In  Devaux  v. 
Steele,  6  Bing.  N.  C.  358,  it  was  shown  that  the  French  government  sometimes  granted 
a  bonnty  to  vessels,  which  performed  a  voyage  similar  to  the  one  in  that  case.  Held, 
tiiat  this  did  not  constitute  such  a  vested  interest,  as  would  entitle  the  owners  to  insure 
dieir  expectation.  See  also.  Brown  v.  Williams,  28  Maine,  2.52 ;  Adams  v.  Fenn.  Ins. 
Co.,  1  Kawie,  97 ;  Knox  v.  Wood^  1  Camp.  543 ;  Warder  v,  Horton,  4  Binn.  529. 

'  See  post,  title  Reinsurance.  * 

'  See  ante,  p.  45,  n.  1. 

*  Bell  r.  Firem.  Ins.  Co.,  3  Bob.  La.  423 ;  Providence  County  Bank  v.  Benson,  24 
Pick.  204. 

*  Stuart  r.  Columbian  Ins.  Co.,  2  Cranch,  C.  C.  442. 

*  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  227 ;  Hucks  v.  Thornton,  1  Holt,  N.  P. 
30. 

*  Hammond  v.  AUen,  2  Sumner,  387,  396,  per  Story,  J.    See  also,  March  v,  Pigot^ 
5  Borr.  2802. 

7* 
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property  bailed,  may  insure  it.^  And  a  consignee  with  power 
to  sell  has  an  insurable  interest,  and  if  the  consignor  afterwards 
assents,  he  will  be  liable  for  the  premium  and  entitled  to  the 
benefit  of  the  policy.^  A  creditor,  as  such,  has  no  insurable 
interest;  thus,  if  his  claim  be  for  repairs  on  a  ship,  he  has  no 
insurable  interest  in  the  ship,^  unless  he  have  a  lien  on  it  for  his 
repairs.*  If  the  proceeds  of  goods  shipped  are  to  be  paid  to  a 
creditor  by  express  bargain,  he  may  insure  them.^ 

If  the  insured  have  a  sufficient  interest  at  the  making  of  the 
policy,  it  may  be  defeated  afterwards,  only  however  by  that 
which  operates  as  a  complete  divesting  of  it.®  Thus,  neither 
attachment  of  goods,  nor  seizure  on  execution  before  sale,'  nor  a 
contract  to  convey  the  subject  insured  at  a  future  day,  on  pay- 
ment of  the  purchase-money,^  nor  an  assignment  of  the  amount 
secured  by  the  policy,  although  the  assignee  be  in  possession  of 
the  insured  property  under  a  bond  for  a  deed  from  the  original 
insured,^  nor  a  stoppage  in  transitu  by  one  who  sold  the  goods 


h 


1  Crowley  r.  Cohen,  3  B.  &  Ad.  478  ;  Waters  v.  Monarch  F.  &  L.  Ins.  Co.,  5  Ellis 
&  B.  870,  34  Eng.  L.  &  Eq.  116 ;  Van  Natta  v.  Mat.  Security  Ins.  Co.,  2  Sandf.  490. 
In  this  case,  the  plaintiff  insured  the  cargo  of  a  canal  boat  generally.  Held,  that  he 
might  recover  on  proving  that  he  had  a  special  interest  in  it  as  a  common  carrier.  See 
also.  Chase  v.  Wash.  M.  Ins.  Co.,  12  Barb.  595. 

>  Pouverin  v.  La.  State  M.  &  F.  Ins.  Co.,  4  Bob.  La.  234. 

'  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  318. 

*  Tasker  v.  Scott,  6  Taunt.  234,  1  Marsh.  556 ;  Seamans  v.  Loring,  1  Mason,  127; 
Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  411.  So  if  money  is  advanced  to  the  owners 
of  a  ship,  and  the  freight  is  pledged  to  the  persons  so  advancing  it,  they  may  insure 
the  freight.  Wilson  v.  Martin,  11  Exch.  684,  34  Eng.  L.  &  Eq.  496.  If  the  credito: 
has  merely  a  common  law  lien,  his  interest  is  gone  with  the  loss  of  possession.  Fol 
8om  V.  Merch.  Mat.  Mar.  Ins.  Co.,  38  Maine,  414. 

^  Aldrich  V.  Equitable  Safety  Ins.  Co.,  1  Woodb.  &  M.  272.  So  where  they  are 
assigned  to  him  as  collateral  security.    Wells  v.  Phil.  Ins.  Co.,  9  S.  &  R.  103. 

^  Hibbert  v.  Carter,  1  T.  R.  745 ;  Locke  v.  North  American  Ins.  Co.,  13  Mass.  61 ; 
Lazarus  v.  Comm.  Ins.  Co.,  5  Pick.  76.  Nothing  short  of  a  conveyance  of  the  prop- 
erty insured  amounts  to  an  •alienation.  Masters  r.  Madison  Co.  Mat.  Ins.  Co.,  11 
Barb.  624.    See  also,  ante,  p.  44-47. 

'  Clark  V,  New  England  Mut.  F.  Ins.  Co.,  6  Cash.  342;  Rice  v.  Tower,  1  Gray, 
426  ;  Bell  v.  Western  Mar.  &  F.  Ins.  Co.,  5  Rob.  La.  423 ;  Franklin  F.  Ins.  Co.  v. 
Findlay,  6  Whart.  483. 

8  Trumbull  v.  Portage  Co.  Mat.  Ins.  Co.,  12  Ohio,  305;  Perry  Co.  Ins.  Co.  »• 
Stewart,  19  Penn.  State,  45;  Masters  v.  Madison  Co.  Mut.  Ins.  Co.,  11  Barb. 
624. 

*  Phillips  17.  Merrimack  Mat.  F.  Ins.  Co.,  10  Cush.  350. 
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to  the  insured,^  nor  capture  before  valid  condemnation,  works  a 
defeasance  of  the  interest.^  By  the  common  law,  in  many 
instances,  the  property  was  not  forfeited  till  seizure,  so  that  the 
rights  of  the  owner  would  remain  till  that  took  place.^  It  appears 
to  ns  clear  on  principle,  though  the  doctrine  is  somewhat  shaken 
by  the  later  decisions,  that  the  breach  of  a  statute  law  which 
works  a  forfeiture,  vests  the  property  immediately  in  govern- 
ment, and  the  insurable  interest  of  the  owner  ceases  as  soon  as 
the  breach  takes  place.^    But  if  the  government  has  the  right  of 


^  See  ante,  p.  76,  n.  2. 

3  East  India  Co.  v.  Sands,  cited  10  Mod.  79 ;  Lacena  v.  Craaford,  5  B.  &  P.  269, 
319,  per  Lord  Eldon,  C.  J. ;  The  Arrogante  Barcelones,  7  Wheat.  496 ;  The  Bello 
Gormnes,  6  id.  152. 

*  See  the  authorities  collected  in  the  elaborate  opinions  of  Mr.  Justice  Story,  in  the 
case  of  The  Brig  Mars,  1  Gallis.  192,  and  of  Mr.  Justice  Winchester  in  the  case  of 
The  Anthony  Mangin,  2  Pet.  Adm.  452.  But  at  common  law  a  seizure  before  con- 
demnation vested  the  property  in  the  government.  Wilkins  v.  Despard,  5  T.  R.  112; 
Pipon  p.  Cope,  1  Camp.  434 ;  Thomas  v.  Withers,  before  Gould,  J.,  cited  5  T.  B. 
117 ;  Hennel  v.  Perry,  before  Lord  Mansfield,  C.  J.,  cited  5  T.  R.  117. 

*  Fontaine  v.  Phcenix  Ins.  Co.,  11  Johns.  293;  Amory  v.  McGregor,  15  Johns.  24. 
In  United  States  v.  1,960  Bags  of  Coffee,  8  Cranch,  398,  and  United  States  v.  The 
Mars,  id.  417,  it  was  held  that  the  forfeiture  took  place  the  moment  the  act  was  done, 
and  that  a  person  who  became  a  bond  fide  purchaser  before  seizure  had  no  rights  as 
against  the  government.  See  also,  Gelston  v.  Hoyt,  3  Wheat.  246.  The  words  of  the 
statute  creating  the  forfeiture,  under  which  the  cases  of  United  States  v.  1,960  Bags  of 
Coffee,  and  United  States  v.  The  Mars,  were  decided,  are  "  that  whenever  any  articles, 
the  importation  of  which  is  prohibited  by  this  act  shall  be  imported  into  the  United 
States,  all  such  articles  shall  be  forfeited."  In  Clark  v.  Protection  Ins.  Co.,  1  Story, 
109, 134,  Mr.  Justice  Story  ^sXA. :  "It  is  not  correct  to  say,  that  property  forfeited  is 
vested  in  the  government  at  the  very  moment  of  forfeiture,  and  the  title  of  the  owner 
immediately  divested.  On  the  contrary,  the  established  doctrine  is,  that  notwithstand- 
ing the  forfeiture,  the  property  remains  in  the  owner  until  it  is  actually  seized  by  the 
government,  and  then  by  seizure  the  title  of  the  government  relates  back  to  the  time 
of  the  forfeiture.  In  the  case  of  United  States  v.  1,960  Bags  of  Coffee,  and  Gelston 
V.  Hoyt,  there  had  been  a  seizure  and  prosecution  for  the  forfeiture  by  the  government. 
The  case  of  The  Mars,  in  this  court,  1  Gallis.  192,  198,  as  to  this  point,  has  never,  to 
my  knowledge,  been  doubted  or  deni^."  On  referring  to  the  case  of  United  States 
V.  The  Mars,  8  Cranch,  417,  we  find  that  no  opinion  was  given,  the  court  stating 
that  it  depended  on  the  coffee  case,  and  therefore  ordered  the  decree  of  the  circuit 
court  to  be  reversed.  Mr.  Justice  Johnson  in  delivering  the  opinion  of  the  court  in  the 
coffee  case,  stated  that  the  question  rested  altogether  on  the  act  of  congress ;  that  it 
belonged  to  congress  "  to  decide  on  what  event  a  di vesture  of  right  should  take  place, 
wliecher  on  the  commission  of  the  offence,  the  seizure,  or  the  condemnation ; "  and 
that  the  court  were  of  the  opinion  "  that  the  commission  of  the  offence  marked  the 
point  of  time  on  which  the  statutory  transfer  of  right  takes  place."    It  thus  appears 
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election,  either  to  seize  the  property,  or  to  proceed  against  the 
party  violating  the  law  for  the  value,  the  property  does  not  vest 
in  government  till  the  election  is  made,  and  until  that  time  the 
insurable  interest  doubtless  remains.^ 

A  lender  on  bottomry  or  respondentia,  who  necessarily  loses 
his  debt  if  the  ship  or  goods  -pledged  be  lost,  has  an  insurable 
interest  in  them.^  And  any  mortgagee  has  an  insurable  interest 
in  the  property  mortgaged  lo  the  amount  of  his  claim,  whether 
this  arises  from  money  loaned,  a  previous  debt,  or  a  liability 
incurred.^ 


that  this  case  was  decided  on  the  sole  gioand  that  the  forfeitare  divested  the  rights  of 
the  owner,  and  vested  the  right  of  property  immediately  in  government. 

This  case  of  Clark  v.  Protection  Ins.  Co.,  and  Potleys  v.  Oc«an  Ins.  Co.,  14  Maine, 
141,  decide  that  the  ship  may  be  insared  after  the  forfeitare  and  before  the  seizare. 
And  the  latter  case  is  confirmed  to  some  extent  by  the  language  of  Mr.  Justice  Story 
in  the  Supreme  Court  of  the  United  States  to  which  the  case  was  taken.  Ocean  Ins. 
Co.  V.  Polleys,  13  Pet.  157.  The  decision  of  the  court,  however,  proceeded  on  the 
ground  that  there  was  no  jurisdiction.  It  is  to  be  observed  that  the  argument  pre- 
sented for  the  defence  in  this  latter  case  was,  that  the  vessel  was  sailing  under  circum- 
stances which  rendered  her  liable  to  forfeiture,  and  that  the  policy  was  therefore 
void.  But  if  the  defence  had  been  taken  that  the  interest  in  the  insured  ceased  by  the 
act  of  forfeiture,  it  would  be  difficult  to  see  how  the  case  could  -be  reconciled  with  the 
earlier  decisions  of  the  Supreme  Court  above  referred  to. 

1  United  States  v.  Grundy,  3  Cranch,  337. 

^  See  this  subject  treated  of  at  the  end  of  ch.  7. 

'  Smith  V,  Lascellcs,  2  T.  R.  187 ;  Irving  v.  Richardson,  2  B.  &  Ad.  193,  1  Moody 
&  R.  153 ;  Trader'.s  Ins.  Co.  u.  Robert,  9  Wend.  404.  The  mortgagee  cannot  insure 
to  the  whole  value  of  the  property  and  charge  the  premiums  to  the  mortgagor,  if  there 
is  no  contract  between  them  that  the  insurance  shall  be  at  the  mortgagor's  expense, 
and  if  it  is  effected  without  his  being  privy  to  it.  Dobson  v.  Land,  8  Hare,  216,  IS 
Law  Reporter,  247  ;  White  v.  Brown,  2  Cush.  412,  415.  The  insurable  interest  of  the 
mortgagee,  is  confined  to  the  amount  of  the  mortgage  debt.  Per  Story,  J.,  in  Carpen- 
ter V.  Providence  Washington  Ins.  Co.,  16  Pet.  495, 502;  per  Gibson,  C.  J.,  in  Smith  i;. 
Columbia  Ins.  Co.,  17  Penn.  State,  253,  260.  It  has  also  been  held  in  a  late  case  in 
Pennsylvania,  that  a  mortgagee  who  has  insured  the  mortgaged  property  cannot  recover 
of  the  insurer,  unless  the  security  is  impaired,  at  least  not  without  transferring  the 
mortgage.  This  is  a  question  different  from,0et  intimately  connected  with,  that  dis- 
cussed in  the  following  note.  The  one  is,  whether  the  assurer  is  bound  to  pay  a  loss, 
although  the  remaining  secnrity  is  ample,  or  if  he  is  called  upon  to  pay  such  loss, 
whether  he  can  require  a  transfer  of  the  mortgage  itself;  the  other,  whether  he  can 
demand  an  assignment  of  the  mortgage  debt.  In  Smith  v.  Columbia  Ins.  Co.,  17 
Penn.  State,  253,  it  was  held,  that  a  mortgagee  insured,  was  bound  to  communicate  to 
the  insurers,  the  fact  that  he  held  prior  incumbrances  on  the  same  property,  on  the 
ground  that  they  would  diminish  the  amount  of  property  to  which  the  insurers  would 
have  a  right  to  resort  in  case  they  paid  a  loss ;  that  not  having  done  so,  he  could  not 
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It  has  been  generally  supposed  that  a  mortgagee  who  recovers 
on  a  policy,  thereby  puts  the  insurers  in  his  place  by  a  kind  of 


recover  without  assigning  to  the  insurers  nil  the  mortgages  held  hy  him  on  the  prop- 
ertj  insured.  Gibson,  0.  J.,  said  :  "  Notwithstanding  the  form  of  the  contract,  there- 
fore, a  mortgagee  insures,  whether  generally  or  specialty,  not  the  ultimate  safety  of  the 
whole  of  the  property,  but  only  so  much  of  it  as  may  be  enough  to  satisfy  his  mort- 
gage. It  is  not  the  specilic  property  that  is  insured,  but  its  capacity  to  pay  the  mort- 
gage debt  In  effect,  the  security  is  insared.  The  fallacy  of  the  argument  on  the 
part  of  the  plaintiff  below  is  in  assuming  that  the  words  in  the  policy,  "  to  pay,  make 
good,  and  satisfy  all  such  damages  or  loss  which  shall  or  may  happen  by  fire  to  the 
property,"  bind  the  insurer  to  pay  in  every  case  to  the  extent  of  an  outside  price,  for 
which  it  might  be  sold  unencumbered  in  the  market.  What  is  the  property  insured? 
Not  the  thing  independent  of  ownership ;  for  if  the  law  were  otherwise,  the  policy 
might  to  some  extent  be  a  wagering  one.  The  beneficial  interest  in  it  is  insured,  and 
only  to  the  value  of  it  can  the  owner  recover  for  a  loss  of  it,  because  the  contract  of 
insarance  is  strictly  a  contract  of  indemnity.  No  one  would  pretend  that  the  mortgap 
gee  of  a  house,  who  had  insured  it,  could  recover  for  the  burning  of  a  few  shingles  in 
the  roof  of  it,  though  the  unimpaired  value  of  the  building  might  be  much  greater  than 

the  amount  of  the  mortgage The  insurer,  having  paid  the  mortgage  debt,  is 

entitled  to  have  recourse  to  the  mortgage  property ;  and  any  concealment  of  facts 
which  would  lessen  its  value,  would  be  an  injury  to  him.  That  he  is  entitled  to  a 
cession  of  the  security  is  proved  by  analogies  from  marine  insurance,  from  fire  insur- 
ance in  respect  to  recourse  to  the  hundred,  and  from  the  contract  of  suretyship.*'  And 
in  Kemochan  v.  New  York  Bowery  F.  Ins.  Co.,  .*>  Duer,  1, 17  N.  Y.  428,  it  was  held 
that  in  the  event  of  a  total  loss  the  mortgagee  is  entitled  to  recover  the  whole  sum  in- 
sured, provided  it  does  not  exceed  the  amount  due  on  the  mortgage  at  the  time  of  the 
lots,  and  evidence  is  not  admissible  to  show  that  notwithstanding  the  loss,  the  mort- 
gaged premises  continued  to  be  a  full  security  for  the  debt.  This  was  decided  on  the 
ground  that  the  insurer  is  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee,  and 
therefore  it  was  also  held  that  the  mortgagee  is  bound  to  disclose  if  he  has  made  any 
transfer  of  the  mortgage  securities,  which  would  impair  the  rights  of  the  insurer.  We 
prefer  the  doctrine  of  these  cases  to  that  of  King  v.  State  Mut.  Ins.  Co.,  7  Cifsh.  1. 
See  also,  Foster  v.  Equitable  Mut.  F.  Ins.  Co.,  2  Gray,  216,  where  it  was  expressly 
decided  that  the  mortgagee's  right  to  recover  on  the  policy  is  not  aflbcted  by  the  repair 
of  the  loss  by  the  owner  of  the  equity  of  redemption.     See  post,  p.  82,  n.  2. 

Where  the  interest  of  the  assured  is  not  that  of  a  mortgagee,  but  of  one  having  a 
lien,  it  would  seem  to  be  clearly  opposed  to  the  spirit  of  the  contract  of  insurance,  to 
hold  the  insurers  liable  for  a  loss  which  does  not  in  any  way  impair  the  security. 
Thus  A  having  property  of  B  in  his  hands  to  the  amount  of  $20,000,  upon  which  he 
has  made  advances  to  the  amount  of  $5,000,  insures  that  amount  upon  the  property. 
A  loss  to  the  amount  of  $5,000  happens.  The  assured  has  still  in  his  possession 
property  of  the  value  of  $15,000.  Can  it  be  said  that  a  loss,  within  the  meaning  and 
spirit  of  the  contract  of  insurance,  has  happened  to  the  assured  ?  •  Owing  to  the  fhct 
that  the  losses  in  the  case  of  liens  have  been  total  losses,  this  question  has  received  but 
fligfat  attention.  The  better  view  would  seem  to  be  that  the  assured  could  have  no 
daim  upon  the  insurers,  unless  the  property  wore  totally  destroyed,  or  reduced  in 
Talne  below  the  amount  for  which  the  assured  bad  the  lien.  In  the  latter  case  the 
aasnied  could  only  recover  for  so  much  as  the  property  saved  fell  short  in  value  of  the 
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subrogation,  and  should  give  to  them,  or  hold  as  their  trustee, 
his  claim  against  the  debtor.  But  this  doctrine  may  be  consid- 
ered as  somewhat  shaken  by  late  decisions  in  Massachusetts,^  in 
which  the  mortgagee  is  permitted  to  retain  for  his  own  use  both 
the  amount  of  the  debt  and  the  sum  paid  him  by  the  insurers. 
These  cases,  however,  were  upon  fire  policies,  and  were  some- 
what peculiar  in  their  facts,  and  the  law  in  regard  to  marine 
policies  may  still  be,  and  we  think  it  is,  as  above  stated.^    • 


amount  of  the  lien,  and  he  would  be  bound  to  transfers  proportionate  part  of  the 
debt. 

The  mortgagor  has  an  insurable  interest  to  the  full  yalne  of  the  property  mortgaged, 
he  being  liable  at  all  events  to  pay  the  mortgage  debt.  Alston  v.  Campbell,  4  Brown, 
P.  C.  476;  Hibbert  v.  Carter,  1  T.  R.  745;  Locke  r.  North  American  Ins.  Co.,  13 
Mass.  61;  Higginson  v.  Dall,  13  Mass.  96;  Lazarus  v.  Commonwealth  Ins.  Co.,  19 
Pick.  81. 

1  King  p.  State  Mutual  Ins.  Co.,  7  Cush.  1 ;  Foster  v.  Equitable  Ins.  Co.,  2  Gray, 
216. 

^  The  nature  and  extent  of  the  insurable  interest  of  a  mortgagee,  or  of  one  having 
a  lien,  have  not  as  yet  received  clear  and  final  adjudication  from  the  courts ;  and  the 
legal  rights  of  the  insurers  and  the  assured  have  not  been  satisfactorily  defined.  In  the 
first  place,  it  may  be  laid  down  as  settled  law,  that  where  a  mortgagee,  or  one  having 
a  lien,  insures  his  own  interest  in  property,  a  payment  of  a  loss  to  him  by  the  insorers 
does  not  discharge  the  debt,  for  which  the  mortgage  or  the  lien  is  the  security.  The 
want  of  privity  between  the  mortgagors  and  the  insurers  is  a  conclusive  objection  to 
the  mortgagors*  claim  to  such  dischai^ge.  J£tna  Fire  Ins.  Co.  v.  Tyler,  16  Wend. 
385,  397,  per  Wcdtoorth,  Chancellor ;  Carpenter  v.  Providence  "Washington  Ins.  Co., 
16  Pet.  495,  501,  per  Mr.  Justice  Story;  White  v.  Brown,  2  Cush.  412 ;  King  v.  State 
Mutual  F.  Ins.  Co.,  7  Cush.  1,  4,  per  Shaw,  C.  J.  See  also,  Humphrey  v.  Arabin, 
Lloyd  &  Goold,  temp.  Plunk.  318 ;  Hart  v.  Western  Railroad  Corporation,  13  Met.  99. 
Where,  however,  the  mortgagee  is  trustee  for  the  mortgagor,  as  where  the  mortgagor 
cause*  insurance  to  be  made  on  the  premises  payable  to  the  mortgagee  in  case  of  loss, 
or  where  the  mortgagee  effects  insurance  at  the  expense  of  the  mortgagor  wiih  his  con 
sent,  payment  by  the  insurers  would  go  in  discharge  of  the  debt.  Ex  parte  Andrevrs, 
2  Rose,  410 ;  Dobson  v.  Land,  8  Hare,  216, 13  Law  Reporter,  247 ;  King  v.  State  Mut. 
F.  Ins.  Co.,  7  Cush.  1, 5,  per  Shaw,  C.  J. ;  Fowley  v.  Palmer,  5  Gray,  549.  Another,  and 
a  more  diflScalt  question  is,  whether  this  same  want  of  privity  can  be  conclusively  urged, 
where  the  insurers,  upon  the  payment  of  a  loss  to  the  mortgagee,  he  having  insured 
for  his  own  benefit,  and  paid  the  premium  out  of  his  own  funds,  demand  a  transfer  of 
a  cori?esponding  part  of  the  mortgage  debt.  The  case  of  King  v.  State  Mut.  F.  Ins. 
Co.,  7  Cush.  1,  takes  very  strong  ground  in  favor  of  the  affirmative  of  this  question. 
In  this  case,  a  mortgagee  insured  his  interest  in  property  mortgaged,  without  describ- 
ing the  nature  of  his  interest.  Upon  the  happening  of  a  loss,  the  mortgagee  was  per- 
mitted to  recover  of  the  insurers  without  assigning  the  mortgage  debt.  Shaw,  C.  J., 
in  delivering  the  opinion  of  the  court,  said  :  "  The  court  are  of  opinion  that  the  plain- 
tiff having  insured  for  his  own  benefit,  and  paid  the  premium  out  of  his  own  funds,  and 
the  loss  having  occurred  by  the  peril  insured  against,  he  has,  pritna  facie,  a  good  right 
to  recover ;  and  having  the  same  insurable  interest  at  the  time  of  the  loss  which  he  had 
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In  general  all  persons  who  have  a  lien  on  any  property  ^  as 
salvors,*  or  who  may  make  any  pecuniary  gain  out  of  property, 


at  the  timo  of  the  contract  of  insnrance,  he  is  entitled  to  recover  a  total  loss.  The  court 
are  farther  of  opinion  that  if  the  defendants  could  have  any  claim,  should  the  plaintiff 
hereafter  recover  his  debt  in  full  of  the  mortgagor,  it  must  be  purely  equitable ;  that 
the  defendants  can  have  no  claim  until  such  monej  is  recovered,  if  at  all ;  and  there- 
fore, that  they  have  no  right  to  demand  the  partial  transfer  of  the  mortgage  debt,  by 
them  required,  as  a  condition  to  their  liability  to  pay,  pursuant  to  the  terms  of  their 
policy.  This  consideration  is  perhaps  decisive  of  the  present  case ;  but  the  case  hav- 
ing been  argued  upon  broader  grounds,  and  some  authorities  cited  to,  sustain  the  claim 
of  the  defendants,  which  may  give  rise  to  further  litigation,  we  have  thought  it  best  to 
consider  the  other  question  now.  We  are  inclined  to  the  opinion,  both  upon  principle 
and  authority,  that  when  a  mortgagee  causes  insurance  to  be  made  for  his  own  benefit, 
paying  the  premium  from  his  own  funds,  in  case  a  loss  occurs  before  his  debt  is  paid, 
he  has  a  right  to  receive  the  total  loss  for  his  own  benefit ;  that  he  is  not  bound  to 
account  to  the  mortgagor  for  any  part  of  the  money  so  recovered,  as  a  part  of  the 
mortgage  debt ;  it  is  not  a  payment  in  whole  or  in  part ;  but  he  haa  still  a  right  to 
recover  his  whole  debt  of  the  mortgagor."  This  decision  seems  to  run  counter  to  what 
has  been  the  general  opinion  in  respect  to  the  rights  of  the  insurers  and  the  assured 
where  the  interest  covered  is  a  mortgage  interest.  It  would  seem,  also,  as  we  have 
said  in  a  preceding  note,  to  be  opposed  to  correct  views  of  the  nature  of  the  con- 
tract of  insurance  as  being  a  contract  of  indemnity.  It  will  be  seen  that  the  court 
confine  their  deci^jon  to  the  case  where  the  mortgagee  insures  generally,  without  speci- 
fyiil^  the  nature  of  his  interest.  We  think,  however,  that,  whether  the  interest  is 
specified  or  not,  the  insurer  upon  the  payment  of  a  loss,  in  entitled  to  have  secured 
to  him,  the  debt  of  the  mortgagor,  or  some  portion  of  it,  corresponding  to  the  amount 
insured.  There  would  seem  to  be  no  sufficient  reason  why  a  distinction  should  be 
drawn  between  the  two  cases  where  the  mortgage  interest  is  specified  and  where  it  is 
not.  Where  the  mortgagee  insures,  as  stch,  why,  if  the  doctrine  of  King  v.  State 
Mat.  F.  Ins.  Co.  is  sound,  should  it  not  be  held,  as  in  that  case,  that  the  mortgage 
debt  merely  determines  the  amount  beyond  which  the  insurers  cannot  be  held  liable  ? 
The  mere  specification  of  the  nature  of  the  interest,  would  not  seem  to  be  a  sufficient 
reason  for  holding  that  the  contract  of  insurance  was  made  with  reference  to  the  mort- 
gage security  in  such  a  sense,  as  to  give  a  right  to  the  insurers  to  demand  a  transfer  of 
the  debt.  If  this  be  not  so,  a  concealment  of  the  nature  of  the  title,  would  enlat^ 
the  rights  of  the  assured  and  place  him  in  a  better  condition.  The  solution  of  this 
entire  question  depends  upon  the  construction  to  be  given  to  the  contract  of  insurance. 
Is  the  engagement  of  the  insurers,  to  answer  to  the  assured  (whether  the  interest  is 
specified  or  not)  for  any  and  every  loss  by  a  peril  insured  against,  to  the  extent  of  the 
mortgage  debt ;  or,  in  other  words,  does  the  mortgage  debt  merely  fix  the  limit  be- 
yond which  the  insurers  cannot  be  held  liable,  leaving  the  rights  and  liabilities  of  the 
parties  in  all  other  respects  the  same  as  if  the  assured  were  owner  of  the  entire  estate ; 
or  is  the  engagement  of  the  insurers  merely  to  stand  in  the  place  of  the  assured,  and  to 


1  Wolff  p.  Homcastle,  1  B.  &  P.  316;  Carruthcrs  v.  Sheddon,  6  Taunt.  14;  Briggs 
V.  Merchant  Trader^s  Assocfation,  13  Q.  B.  167;  Russel  v.  Union  Ins.  Co.,  4  DalL 
421,  1  Wash.  C.  C  409. 

*  Knili  V,  Hooper,  2  H.  &  N.  277. 
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as  factors  on  commissions,^  consignees,^  agents,  carriers,  or  other 
bailees,  may  insure  whatever  interest  they  have.^     Possession, 


incur  the  same  risks  as  he  is  incniring  ?  The  latter  is  the  view  that  we  take  of  the 
contract.  The  mortgagee's  motive  in  insoring  is  to  preserve  his  security,  and  the 
insurance  roust  be  construed  to  be  made  with  express  reference  to  the  mortgage  inter- 
est, whether  specified  or  not.  The  mortgagee  runs  no  risk  as  to  the  debt  itself,  apart 
from  the  security,  which  the  insurers  are  not  also  running,  provided  they  have  a  right 
of  claiming  a  transfer  of  the  debt.  To  say  there  is  no  privity  between  tbe  mortgagor 
and  the  insurer,  does  not  solve  the  difficulty.  There  clearly  is  no  privity,  and  there- 
fore, as  we  have  seen,  the  mortgagor  cannot  claim  the  benefit  of  the  insurance ;  4>ut  so 
far  as  the  rights  and  liabilities  of  the  Insurer  are  concerned,  it  is  not  a  question  of 
privity  or  want  of  privity;  but  one  wholly  of  construction;  what  has  the  insurer  en- 
gaged to  do  ?  All  the  ends  of  indemnity  can  be  best  gained  if  the  assured  is  hdd 
bound  to  transfer  the  mortgage  debt  to  the  insurers.  And  it  may  be  added,  that  from 
the  beginning  of  insurance  law,  it  seems  to  have  been  an  unquestionable  principle,  that 
insurers  who  pay  a  total  loss,  are  subrogated  to  all  the  rights,  interests,  and  claims  of  the 
insured,  in  or  about  the  interest  insured.  On  this  principle  the  ^ole  law  of  abandon- 
ment rests.  And  the  foundation  of  this  principle,  as  of  the  whole  law  of  insurance, 
is  indemnity. 

We  think  that  this  view  best  accords  with  the  decided  cases,  and  with  the  settled 
principles  of  the  law  of  insurance.  Mr.  Justice  Slory,  in  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  495,  501,  uses  the  following  language,  directly  to  the 
point :  "  Where  the  mortgagee  insures  solely  on  his  own  account,  it  is  but  an  insuranoe 
of  his  debt ;  and  if  his  debt  is  afterwards  paid  or  extinguished,  the  policy  ceases  ftt>m 
that  time  to  have  any  operation ;  and  even  if  the  premises  insured  are  subsequently  de« 
stroyed  by  fire,  he  has  no  right  to  recover  for  the  loss,  for  he  sustains  no  damage  thereby.'* 
See  also,  the  language  of  Walioorth,  Chancellor,  in  ^tna  F.  Ins.  Co.  v.  Tyler,  16 
Wend.  385,  397,  and  the  recent  case  of  Kemochan  v.  New  York  Bowery  F.  Ins. 
Co.,  5  Duer,  I,  17  N.  Y.  428.  Moreover,  the  case  of  King  v.  State  Mutual  Fire  Ins. 
Co.  seems  hardly  consistent  with  a  prior  decision  of  the  same  court.  It  is  provided 
by  statute  in  Massachusetts  that  railroad  corporations  shall  be  responsible  for  losses  by 


1  Flint  V.  Le  Mosurier,  Park  on  Ins.  355 ;  Bussel  v.  Union  Ins.  Co.,  4  Dall.  421,  I 
Wash.  C.  C.  409. 

^  Putnam  v.  Mercantile  Marine  Ins.  Co.,  5  Met.  386.  In  this  case  it  was  held,  that 
a  commission  merchant,  to  whom  the  cargo  of  a  vessel  was  consigned  for  sale,  might 
insure  his  expected  commissions,  whUe  the  vessel  was  on  her  voyage.  Mr.  Justice 
Huhbardj  in  delivering  the  opinion  of  the  court  said  :  "  The  law  of  insuranoe  has  beea 
most  reasonably  extended  to  embrace  within  its  provisions  cases  where  the  parties, 
having  no  ownership  of  the  property,  have  a  lien  upon  it,  or  such  an  interest  connected 
with  its  safety  and  its  situation,  as  will  cause  them  to  sustain  a  direct  loss  from  its 
destruction  or  from  its  not  reaching  its  proper  place  of  destination.  Such  rights  have 
received  protection,  and  the  expectation  of  profits,  the  loan  upon  mortgage  or  respon- 
dentia, the  advances  of  a  consignee,  an  agent  or  factor,  and  the  commissions  of  a 
master  or  supercargo,  are  all  now  the  well-recognized  subjects  of  insurance."  See 
also,  French  v.  Hope  Ins.  Co.,  16  Pick.  397  ;  Crowley  v,  Cohen,  3  B.  &  Ad.  478;  De 
Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall,  84. 

*  See  ante,  p.  78,  n.  1. 
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or  at  least,  a  quasi  possession  may  be,  however,  necessary ;  and  it 
may,  therefore,  be  doubted  whether  a  mere  agent  for  sale,  or 
broker  wholly  without  possession,  has  any  insurable  interest  in 
the  property  he  is  employed  to  sell. 


fire  caused  by  their  locomotiyes,  "to  the  person  or  corporation' injured."  In  Hart  v. 
Western  Railroid  Corporation,  13  Met.  99,  a  house,  which  was  insured,  was  destroyed 
by  a  fire  communicated  to  it  indirectly  by  a  locomotive  engine  of  the  defendants.  The 
nndenrriters  paid  the  owner  the  amount  of  the  loss,  and  then  brought  this  action  in 
his  name  against  the  corporation.  It  was  held,  that  they  were  entitled  to  maintain  it, 
and  that  the  owner  could  not  interfere  with  this  right  by  releasing  all  claims  against 
the  corporation.  Skaw,  C.  J.,  said :  "  Now  when  the  owner,  who  prima  facie  stands 
to  the  whole  risk,  and  suffers  the  whole  loss,  has  engaged  another  person  to  be  at 
that  particular  risk  for  him,  in  whole  or  in  part,  the  owner  and  the  insurer  are,  in 
Rspect  to  that  ownership  and  the  risk  incident  to  it,  in  efi^ect  one  person,  having 
together  the  beneficial  right  to  an  indemnity  provided  by  law  for  those  who 
sustain  a  loss  by  that  particular  cause.  If,  therefore,  the  owner  demands  and 
leoeiTea  payment  of  that  very  loss  from  the  insurer,  as  he  may,  by  virtue  of  his  con- 
tract, there  is  a  manifest  equity  in  transferring  the  right  to  indemnity,  which  he  holds 
for  the  common  benefit,  to  the  assurer.    It  is  one  and  the  same  loss,  for  which  he  has 

a  claim  of  indemnity,  and  he  can  equitably  receive  but  one  satisfaction Where 

such  an  equity  exists,  the  party  holding  the  legal  right  is  conscientiously  bound  to 
make  an  assignment,  in  equity,  to  the  person  entitled  to  the  benefit ;  and  if  he  fails  to 
do  so,  the  cestui  que  trust  may  sue  in  the  name  of  the  trustee,  and  his  equitable  interest 
will  be  protected."  Why  should  not  the  contract  of  the  assured,  in  this  case,  be  con- 
strued to  be  as  independent  of  the  statute  liability  of  the  railroad  company  as  in  case 
of  the  mortgagee  ?  It  was  not  contended  that  the  insurers  came  within  the  description 
of  the  statute  as  the  "  person  or  corporation  injured,"  for  the  insurers  were  compelled 
to  bring  the  action  in  the  name  of  the  assured.  The  right  of  the  insurers  to  have  the 
light  of  action  i^ainst  the  railroad  corporation  transferred  to  them,  depended  upon  the 
constmction  given  to  the  contract  of  insurance.  It  was  construed  as  an  engagement  to 
nm  the  precise  rislcs  the  assured  would  otherwise  have  been  compelled  to  run.  The  fact 
thi^  the  right  of  action  given  to  the  assured  was  a  right  of  action  for  camming  the  very  loss 
lor  which  by  contract  the  insurers  were  liable,  could  not,  it  would  seem,  affect  the  ques- 
tion, nor  could  the  fact  that  the  insurers  must  have  known  that  there  was  a  right  of 
action  against  the  railroad  company.  Could  the  fact  that  the  mortgage  is  not  specified ; 
tbat^  in  fact,  the  mortgagee  conceals  his  interest,  enlarge  his  rights  ?  See  also,  Quebec 
Fire  Ins.  Co.  v,  St.  Louis,  7  Moore,  P.  C.  286,  22  Eng.  L.  &  £q.  73 ;  IVlason  v.  Sains- 
lmt7,  3  Marsh.  Ins.  794,  3  Dong.  61 ;  Clark  v.  Inhabitants  of  Blything,  2  B.  &  C.  254, 
3  Dowl.  &  R.  489. 

To  these  considerations  it  may  be  added,  that  in  life  insurance  it  was  formerly  held, 
that  if  a  creditor  insured  the  life  of  his  debtor,  and  the  debtor  died,  leaving  ample 
means  to  pay  the  debt,  the  insurers  were  discharged.  Grodsall  v.  Boldero,  9  East,  72. 
Hot  this  case  is  now  overthrown ;  expressly  on  the  ground  that  life  insurance  is  not  a 
contnict  of  indemnity,  and  that  it  herein  difiers  from  marine  and  fire  insurances,  which 
are  contracts  of  indemnity.  Law  v.  London  Indisputable  Life  Policy  Co.,  I  Kay  & 
J.  223;  Dalby  v.  India  &  Lond.  Life  Ass.  Co.,  15  C.  B.  365,  28  Eng.  L.  &  jSq.  312.. 
See  Loomis  v.  Eagle  Life  &  Health  Ins.  Co.,  6  Gray,  396. 
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Freight  is  one  of  the  things  which  is  most  frequently  insured. 
The  interest  of  the  owner  of  the  ship  in  freight,  begins  as 
soon  as  the  party  who  has  goods  to  ship,  or  has  bargained  to 
carry  goods  for  another,  has  either  begun  the  voyage,  or  has 
taken  steps  and  expended  money  towards  earning  the  freight ; 
the  ship  being  in  readiness;  and  her  destination,  or  voyage  to 
earn  the  freight,  being  determined.^ 

The  ship-owner  has  also  an  insurable  interest  if  he  has  pur- 
chased goods  to  be  shipped  on  his  own  account,  or  has  made  a 


^  The  general  role  is  said  to  bo  that  the  insarable  interest  does  not  begin  till  the  goods 
are  on  board.  Tonge  v.  Watts,  2  Stra.  1251.  See  also,  Smith  v.  Steinback,  2  Caines' 
Cas.  158.  But  if  a  charter-party,  or  an  agreement,  whether  under  seal,  in  writing,  or  by 
parol,  has  been  entered  into,  whereby  the  owner  contracts  to  go  to  a  certain  port  and 
there  take  on  board  a  cai^,  the  interest  commences  as  soon  as  the  ship  breaks  ground 
on  the  outward  passage.  Thompson  v.  Taylor,  6  T.  R.  478 ;  Parke  v.  Ilebson,  cited  2 
Brod.  &  B.  329  ;  Homcastle  v.  Suart,  7  East,  400 ;  Davidson  o.  Willasey,  I  M.  &  S. 
313;  Moses  v.  Pratt,  4  Camp.  297  ;  Patrick  v.  Eames,  3  Camp.  441 ;  Livingston  o. 
Columbian  Ins.  Co.,  3  Johns.  49 ;  Adams  v.  Warren  Ins.  Co.»  22  Pick.  163 ;  Bobinson 
V.  Manufacturers'  Ins.  Co.,  1  Met.  143,  146.  In  this  case  Shato,  C.  J.,  stated  the  law 
as  follows :  "  In  general  the  inception  of  a  voyage  even  in  ballast,  from  one  port  to 
another  to  take  a  cargo,  pursuant  to  a  charter-party,  is  an  inception  of  the  voyage  on 
which  freight  is  to  be  earned,  and  if  the  vessel  is  lost  before  arriving  at  the  first  port 
to  take  in  the  cargo,  it  is  a  loss  on  freight."  See  also,  Hodgson  v.  Miss.  Ins.  Co.,  2 
La.  341.  In  Mackenzie  v.  Shedden,  2  Camp.  431,  insurance  was  effected  "at  and 
from  Shemess  in  ballast  to  Charentc,  and  back  to  a  port  in  the  British  Channel,  and 
London,  from  the  date  hereof  till  the  ship  should  be  arrived  at  Charente,  and  back  at 
a  port  in  the  channel  and  London,  on  freight  valued  at  the  sum  insured  to  be  deemed 
interest  on  the  outward  voyage,  although  in  ballast.''  By  the  charter-party  the  ship 
was  to  be  freighted  at  Charente.  On  her  arrival  there  she  was  put  under  an  embargo, 
and,  at  the  expiration  of  six  months,  was  seized  and  condemned.  It  was  admitted 
that  if  the  vessel  had  been  lost  on  the  outward  voyage,  the  defendant  would  have  been 
lial)le,  but  it  was  contended  that  the  policy  was  suspended  from  the  time  of  the  ship's 
arrival  until  she  began  to  load,  but  Lord  EUenborough  was  of  the  opinion,  that,  taking 
the  whole  contract  together,  this  was  not  the  intention  of  the  parties,  and  that  the 
plaintiff  was  therefore  entitled  to  recover. 

In  Thompson  v.  Taylor,  supra.  Lord  Kenyan,  C.  J.,  said :  "  As  the  plaintiff  had  be- 
gun to  perform  his  part  of  the  contract,  as  he  had  done  something  under  it  which,  if 
matured,  would  have  entitled  him  to  his  freight,  I  think  he  may  recover  on  thb  policy, 
which  was  an  insurance  on  that  freight."  On  the  authority  of  this  opinion  it  was  held, 
in  Truscott  v.  Christie,  2  Brod.  &  B.  320,  where  a  contract  had  been  entered  into  to 
carry  goods,  and  a  certain  number  of  passengers  for  government,  and  it  was  stipulated 
that  certain  alterations  should  be  made  in  the  vessel,  that  the  plaintiff  might  recover 
under  a  policy  insuring  his  freight  and  passage-money,  the  voyage  being  put  an  end  to 
by  a  peril  of  the  seas,  part  of  the  goods  being  on  board,  and  the  alterations  haviog 
been  commenced. 
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valid  contract  to  procure  them ;  and  the  ship  is  on  her  way  to 
a  port  for  that  purpose.^ 

If,  however,  the  policy  contains  the  comnnon  clause, "  beginning 
the  adventure  upon  the  said  freight  from  and  immediately  follow- 
ing the  loading  thereof,"  or  any  provision  of  equal  force,  the  risk 
does  not  commence  until  the  goods  are  on  board,  although  they 
are  bought  or  engaged  for  the  ship,  and  the  ship  is  at  the  port 
ready  for  them.^  And  if  a  ship  sails  on  a  voyage  of  barter,  and 
after  exchanging  a  part  of  her  outward  cargo,  proceeds  with  the 
residue  to  another  port  for  the  purpose  of  making  a  similar 
barter,  but  is  lost  before  this  is  effected,  the  insurers  are  liable 
only  for  the  freight  of  the  goods  on  board,  however  great  may. 
be  the  certainty  that  the  remaining  part  of  the  outward  cargo 
would  be  exchanged  for  a  full  return  cargo.' 

A  charterer  may  insure  not  only  any  earnings  he  may  make, 


1  In  DcTaax  v.  J' Anson,  5  Bing.  N.  C.  519,  insaraoce  was  effected  on  freight  at  and 
from  the  Coromandel  coast  to  Bourbon.  The  ship  put  into  a  port  on  the  coast  for  re- 
pairs, and  was  lost  bj  an  accident  in  coming  out  of  the  dock.  The  cargo,  which  had 
been  pnrchased,  was  aboat  seven  miles  from  the  port,  and  ready  to  be  sent  on  board. 
It  was  held,  that  there  was  a  total  loss  of  freight.  See  also,  Flint  v.  Flemyng,  1  B.  & 
Ad.  45  ;  Williamson  r.  Innes,  8  Bing.  81,  n.,  1  Moody  &  R.  88.  In  Hart  v.  Delaware 
Ins.  Co.,  2  Wash.  C.  C.  346,  freight  was  insured  at  and  from  New  York  to  Wilming- 
ton,  and  at  and  fr^m  thence  to  Barbadoes,  etc.  A  cargo  of  staves  was  provided  at 
Wilmington,  for  which  place  the  vessel  sailed  from  New  York,  but  was  lost  on  the 
way.  Mr.  Justice  Washington  charged  the  jury,  that  although  the  plaintiffs  had  not  an 
insurable  interest  before  the  cargo  was  taken  on  board,  yet  they  might  insure  their  ex- 
pected profits,  and  the  defendants  were  liable  if  sucli  was  the  understanding  of  the 
parties.  And  a  strong  opinion  was  expressed  that  the  risk  was  intended  to  commence 
^ben  the  voyage  did,  because  the  defendants  knew  that  the  cargo  was  to  be  taken  on 
board  at  Wilmington,  and  the  vessel  and  freight  were  insured  at  the  same  premium, 
and  the  vessel  was  insured  in  and  out  of  port  during  the  whole  voyage. 

'  Gordon  r.  Am.  Ins.  Co.  of  N.  Y.,  4  Denio,  360.  See  also,  Hoyal  Exch.  Ass.  Co. 
r.  M'Swiney,  14  Q.  B.  646,  in  the  Exchequer  Chamber,  reversing  the  decision  in  the 
Qaeen's  Bench,  14  Q.  B.  634 ;  Halhead  v.  Youhg,  6  Ellis  &  B.  312,  36  Eng.  L.  &  Eq. 
1Q9.  In  Robinson  v.  Manufacturers'  Ins.  Co.,  1  Met.  143,  the  insurance  was  "on 
freight  on  board  ship  Herald,  at  and  from  Cadiz  to  a  port  in  Sicily,"  etc.  It  was  con- 
tended that  thi^  meant  "  freight  when  laden  on  board,''  but  the  court  held,  that  it  meant 
the  same  as  freight  of  the  vessel.  In  Montgomery  v,  Eggington,  3  T.  R.  362,  some 
of  the  goods  were  on  board  when  the  vessel  was  lost,  the  rest  were  ready  to  be  shipped, 
and  lying  on  the  quay  for  that  purpose.  It  was  held,  that  the  insured  might  recover 
freight  for  the  whole.  So,  if  the  insurance  is  on  freight  "  carried  or  not  carried."  De 
Longnemcre  v.  Phoenix  Ins.  Co.,  10  Johns.  127  ;  De  Longucmere  v.  N.  Y.  Fire  Ins. 
Co.,  10  Johns.  201. 

*  Forl)es  v.  Aspinall,  13  East,  323;  Forbes  v.  Cowic,  1  Camp.  520;  Adams  v.  Fcnn^ 
sylyania  Ins.  Co.,  1  Rawle,  97 ;  Riley  v.  Hartford  Ins.  Co.,  2  Conn.  368. 
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or  excess  of  money  he  may  receive  over  that  he  must  pay,  but 
any  advances  he  makes,  if  they  remain  at  his  risk,  and  are  not 
repayable  by  the  owner  in  case  of  loss.^  But  one  advancing 
money  on  freight,  has  no  insurable  interest  if  the  money  so  ad- 
vanced is  to  be  repaid  to  him  if  the  goods  do  not  arrive.^ 

The  freight  of  any  severable  part  of  a  voyage  may  be  in- 
sured.^ 

The  insurance  is  void  if  the  interest  is  illegal ;  or  if  a  material 
and  inseparable  part  of  the  contract  or  transaction  be  illegal ;  ^  or 
if  the  insurance  itself  be  expressly  prohibited ;  or  if  the  interest 
and  insurance  be  in  themselves  legal,  but  the  whole  transaction 
contemplates  an  illegal  use  of  the  subject-matter  of  the  insur- 
ance. A  good  illustration  is  found  in  a  case  where  a  ship  was 
bound  to  a  port  prohibited  by  the  laws  of  this  country,  and  the 
policy  expressly  provided  that  no  exceptions  were  to  be  taken  oa 
account  of  "  ports  interdicted  by  the  laws  of  the  United  States;" 
and  the  policy,  was  held  to  be  void.*  For  the  purpose  of  this 
rule,  an  act  subject  to.  a  penalty  is  illegal,  although  it  be  not 
prohibited  in  direct  terms.®     And  if  by  the  laws  of  the  country 


1  Ellis  V.  Lafone,  8  Exch.  546, 18  Eng.  L.  &  Eq.  559 ;  Manfidd  r.  Maitland,  4  B. 
&  Aid.  582,  585,  per  Abbott,  C.  J.  See  also,  Robbins  v.  New  York  Ids.  Co.,  1  HaU, 
325 ;  Sansom  v.  Ball,  4  Dall.  459.  ' 

'  Manficld  v.  Maitland,  4  B.  &  Aid.  582  ;  Wilson  v.  Royal  Exch.  Ass.  Co.,  2  Camp. 
623.     See  also,  Winter  v.  Haldimand,  2  B.  &  Ad.  649. 

»  Taylor  v.  Wilson,  15  East,  324. 

*  "  It  may  be  laid  down  as  a  general  rule,  that,  where  a  voyage  is  illegal,  an  insur- 
ance upon  such  voyage  is  illegal."  Per  Tindal,  C.  J.,  Redmond  t;.  Smith,  7  Man.  & 
G.  457,  474.     See  Mount  v.  Waitc,  7  Johns.  434. 

^Russell  V.  Degrand,  15  Mass.  35.  The  insurance  in  this  case  was  from  Boston  to 
a  port  of  discharge  in  Europe.  At  the  Umo  the  policy  was  made,  a  statute  was  in 
force  prohibiting  all  vessels  from  going  to  any  port  in  France  or  England.  There  was 
evidence  tending  to  show  that,  at  the  time  the  policy  was  made,  it  was  intended  that 
the  vessel  should  go  to  France,  and  that  she  afterwards  sailed  for  and  arrived  at  a 
port  of  that  country.    The  contract  was  held  to  be  illegal  and  void. 

«  In  Bartlett  v.  Vinor,  Carth.  251,  the  law  is  thus  stated  by  Uolt,  C.  J. :  "Every 
contract  made  for,  or  about  any  matter  or  thing,  which  is  prohibited  and  made  unlaw- 
ful by  statute,  is  a  void  contract,  though  the  statute  does  not  mention  that  it  shall  be 
so,  but  only  inflicts  a  penalty  on  the  offender,  because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute."  This  is  cited  and  adopted  by 
Tindal,  C.  J.,  in  De  Begnis  v.  Armistead,  10  Bing.  107 ;  and  by  Stori/,  J.,  in  Clark  v. 
Protection  Ins.  Co.,  1  Story,  109,  122.  See  also.  Farmer  v,  Legg,  7  T.  R.  186  ;  Gal- 
lini  V.  Laborie,  5  T.  R.  242;  Law  v.  Hodgson,  2  Camp.  147, 11  East,  300;  Langton 
V.  Hughes,  1  M.  &  S.  593. 
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to  which  the  ship  belongs  a  certain  traffic  is  forbidden,  an  insur* 
ance  of  the  ship,  as  well  as  one  on  the  cargo,  is  void.^ 

This  illegality  need  not  be  express,  or  spring  from  the  viola- 
tion, actaal  or  intended,  of  a  positive  law ;  it  has  the  same  effect 
if  it  be  only  in  distinct  opposition  to  the  principles  or  policy  of 
the  law.  It  is  upon  these  grounds  that  wagering  policies,^ 
and  the  insurance  of  the  wages  of  mariners  or  mates  by  them- 
selves,^ are  held  to  be  illegal  and  void ;  but  mariners  may  insure 

n ' 

1  Gmy  V.  Sims,  3  Wash.  C.  C.  276. 

'  In  Amorj  v,  Gilman,  2  Mass.  1, 13,  Danaf  C.  J.,  said:  "As  wager  policies  are 
iajarioos  to  the  morals  of  the  citizens,  tend  to  encoarage  an  extravagant  and  pecu> 
Uarly  haxardons  species  of  gaming,  and  to  expose  their  property,  which  onght  to  be 
Rserved  for  the  benefit  of  real  commerce,  they  oaght  not  to  receive  the  conntenandp 
of  this  coart."  See  also.  Stetson  v.  Mass.  Mut.  F.  Ins.  Co.,  4  Mass.  330,  336;  Lord 
V.  Dall,  12  Mass.  115,  118;  King  v.  State  Mutual  F.  Ins.  Co.,  7  Cash.  1,  10;  Alsop 
V.  Commercial  Ins.  Co.,  1  Sumner,  451, 464.  Such  insurances  were  held  to  be  valid  in 
Kew  Yoik,  before  the  Revised  Statutes  of  1830  went  into  operation.  Juhel  v.  Church, 
2  Johns.  Cas.  333;  Clendining  v.  Church,  3  Caines,  141.  But  in  some  of  the  other 
Scales  wagers  have  been  held  void.  Hoit  v,  Hodge,  6  N.  H.  104 ;  Pritchet  v,  Ins.  Co. 
of  North  America,  3  Veates,  458;  Collamer  v.  Day,  2  Vt.  144.  In  Alsop  v.  Com- 
mercial Ins.  Co.,  1  Sumner,  451,  the  plaintiff  was  insured  "ten  thousand  dollars  on 
profits  on  merchandise  on  board  the  Brig  Leonora  at  and  frosi  Callao  to  Baltimore  free 
of  average  and  salvage,  and  the  policy  to  be  tfa^only  proof  of  interest  required." 
This  was  held  not  to  be  a  wager  policy,  as  the  assured  had  property  on  board.  See 
also,  Valton  v.  Na^ionkl  Loan  Fund  Life  Ass.  Co.,  22  Barb.  9.  In  England  wager 
policies  were  valid  at  common  law.  Dean  t;.  Dicker,  2  Stra.  1250;  Assievedo  v.  Cam- 
bridge, 10  Mod.  77 ;  Depaba  v,  Ludlow,  1  Comyns,  361 ;  Da  Costa  r.  Firth,  4  Burr. 
1966;  Lacena  v.  Cranfurd,  3  B.  &  P.  75,  101 ;  Good  v.  Elliott,  3  T.  R.  693.  See 
liowever  the  following  cases  in  chancery.  Whittingham  o.  Thomborough,  Free,  in 
Chan.  20 ;  Goddart  v.  Garrett,  2  Vem.  269  ;  Le  Fyre  v.  Farr,  2  Vcm.  716.  And  by 
statate  19  Geo.  2,  c  37,  they  were  made  illegal.  This  statute  only  applies  to  British 
ships  and  goods.  Thellusson  v.  Fletcher,  1  Doug.  315 ;  Craufurd  v.  Hunter,  8  T.  B. 
13,  24.  It  must  appear  on  the  face  of  the  policy  whether  it  is  a  wager  policy  or  not 
Cousins  V.  Kantes,  3  Taunt.  513.  See  also,  Murphy  v.  Bell,  4  Bing.  567 ;  Smith  v, 
Beynolds,  1  H.  &  N.  221,  38  Eng.  L.  &  Eq.  292,  where  it  is  held  that  an  insurance  on 
profits  is  an  insurance  on  goods  within  the  statute  19  Geo.  2,  c.  37,  ^  1. 

■Emerigon,  ch.  8,  s.  10,  Meredith's  Ed.  191.  In  The  Juliana,  2  Dods.  504,  509, 
Lord  SttnoeU  states  the  reason  of  the  law,  as  follows :  "  The  mariner  is  not  permitted 
to  insure  his  wages  by  the  policy  of  our  law,  in  order  that  he  may  be  stimulated  to  all 
possible  personal  exertion  for  the  preservation  of  the  ship,  on  which  alone  all  his  own 
interests  are  made  to  depend."  See  also,  Lucena  v,  Craufurd,  5  B.  &  P.  269,  294 ; 
Webster  v.  De  Tastet,  7  T.  B.  157 ;  The  Neptune,  1  Hagg.  Adm.  227,  239.  Nor  can 
diey  take  advantage  of  an  insurance  effected  by  the  owners  upon  the  ship,  freight,  or 
cai^go.  The  Lady  Durham,  3  Hagg.  Adm.  196,  200 ;  M'Quirk  v.  The  Penelope,  2  Pot. 
Adm.  276;  Icard  v.  Goold,  11  Johns.  279. 

8* 


90  ON  THE  LAW  OF  MARINE  INSURANCE.  [BOOK  11. 

• 

their  goods  on  board,  although  bought  by  their  wages.^  A  mas- 
ter raay  insure  his  commissions,  his  wages,  or  the  freight  of 
goods  carried  by  him  on  his  privilege.^  And  if  the  master  sails 
the  vessel  on  shares,  he  has  an  insurable  interest  in  the  freight  to 
the  amount  of  his  share,  and  his  indebtedness  on  account  of  the 
freight  in  addition.^  But  a  master  who  sells  a  cargo  at  auction, 
and  buys  it  in  to  prevent  a  loss,  does  not  thereby  become  the 
owner  of  it  so  as  to  have  an  insurable  interest*  If  it  be  uncer- 
tain whether  the  interest  be  illegal  or  not,  the  contract  being 
subject  to  two  constructions,  or  two  modes  of  interpretation,  one 
legal  and  the  other  not,  the  presumption  of  law  is  in  favor  of 
that  which  is  legal.^  And  if  the  transaction  be  legal  in  its  com- 
mencement, and  is  made  illegal  by  a  subsequent  law,  the  insured 
will  not  be  affected  by  such  subsequent  illegality,  until  he  knew 
%f  the  law,  or  might,  from  the  circumstances  of  the  case,  be  rea- 
sonably presumed  to  have  known  it®  Nor  will  a  mere  intent  to 
do  wrong,  if  not  executed,  or  agreed  upon  by  the  parties,  avoid 
the  contract,^  nor  will  a  remote,  incidental,  or  collateral  illegality, 
as  smuggling  on  board  stores  or  furniture,®  or  not  stowing  provis- 
ions as  required  by  law,^  or,  perhaps,  the  not  taking  on  board  of 


^  Galloway  v.  Morris,  3  Yeates,  445 ;  1  Mag.  18 ;  Weskett  on  Ins.  587 ;  Emerigon, 
ch.  8,  §  10,  Meredith's  Ed.  191. 

3  King  r.  Glover,  5  B.  &  F.  206 ;  Holbrook  v.  Brown,  2  Mass.  280 ;  Foster  v.  Hoyt, 
2  Johns.  Gas.  327. 

'  Haynes  v.  Rowe,  40  Maine,  181. 

*  Barker  v.  Marine  Ins.  Co.,  2  Mason,  369. 

«  Mailer  v.  Thompson,  2  Camp.  610 ;  Wright  v,  Welbie,  1  Chitty,  49;  Gill  v.  Dan- 
lop,  7  Taant.  193 ;  Haines  v.  Bask,  5  Taunt.  521 ;  Thornton  v.  Limce,  4  Camp.  231  ; 
Blackbume  t;.  Thompson,  15  East,  81,  3  Camp.  61. 

^  Walden  v.  Phoenix  Ins.  Co.,  5  Johns.  310. 

7  "  A  mere  intention  to  do  an  illegal  act,  or  other  act,  which  woald  avoid  a  policy, 
if  done,  but  which  has  never  been  consummated  by  any  act,  has  never,  as  far  as  I 
know,  been  deemed  per  se  to  vitiate  the  policy.  There  is  in  all  cases  of  tliis  sort  a 
locus  pcmiienticB ;  there  must  be  the  act  and  the  intent  conpled  together."  Per  Story , 
J.,  Clark  V.  Protection  Ins.  Co.,  1  Story,  109,  124.  See  also,  The  Abby,  5  Rob. 
Adm.  251 ;  Waters  v.  Allen,  5  Hill,  421.  Where  the  act  is  that  of  trading  with  a 
country  known  to  be  hostile,  the  commencement  of  the  voyage  is  a  sufficient  act  of 
illegality.    The  Abby,  mxpra ;  Lubbock  v.  Potts,  7  East,  449. 

^  Clark  V.  Protection  Ins.  Co.,  1  Story,  109,  132.  See  also,  Gcean  Ins.  Co.  v,  Pol- 
leys,  13  Pet.  157  ;  Ward  t;.  Wood,  13  Mass.  539 ;  Carruthers  v.  Gray,  15  East,  35. 

^  Warren  v.  Manufacturers'  Ins.  Co.,  13  Pick.  518 ;  Deshon  v.  Merchants'  Ins.  Co., 
11  Met.  199. 
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a  pilot  in  dbnformity  with  statutory  provisions,^  or  purchasing 
goods  with  the  proceeds  of  a  previous  illegal  cargo  or  voyage.^ 
If  a  part  of  a  severable  voyage  or  cargo  be  legal  and  a  part 
illegal,  the  insurance  on  .the  legal  part  will  be  good.^  Bnt  if  a 
material  part  of  the  property  of  the  party  insured  is  illegal,  this 
avoids  the  whole  insurance.^ 


^  Flanigen  v.  Wash.  Ins.  Co.,  7  Ban*,  306 ;  Eeeler  v.  Firem.  Ins.  Co.,  3  Hill,  250. 
See  post,  as  to  whetho:  a  vessel  withoat  a  pilot  Uibearworthy. 

3  Bird  V.  Applcton,  8  T.  R.  562.  See  also,  Bell  v,  Gilson,  1  B.  &  P.  345,  353; 
Armstrong  v,  Toler,  11  Wheat.  258. 

*  The  Jonge  Clara,  Edw.  Adm.  371,  373 ;  Fieschell  t;.  AUnutt,  4  Taunt.  792 ;  Sew- 
ell  V.  Boyal  Exch.  Ass.  Co.,  4  Taant.  856. 

*  In  Clark  t^.  Protection  Ins.  Co.,  1  Stoiy,  109, 125,  Mr.  Justice  «Sifory,  after  stating 
that  Lord  Kenifon,  in  Bird  v.  Pigon,  2  Selw.  N.  P.  991,  decided  that  if  any  part  of  an 
integral  yoyage  be  illegal,  a  policy  on  the  integral  voyage  is  void,  says :  "  It  is  tme 
that  Lord  Kenyon  is  reported  in  Wilson  v.  Marryat,  8  T.  B.  31,  to  have  gone  farther, 
and  to  have  said,  that  if  there  were  any  infirmity  or  illegality  in  any  part  of  the  inte- 
gral voyage,  it  woald  have  made  the  whole  voyage  illegal,  so  that  the  assured  could 
not  recover  on  a  policy  on  any  part  of  it,  even  a  policy  on  that  part  alone  which  was 
legal.  This  was  a  mere  obiter  dictum,  not  called  for  by  the  case ;  and  it  is  certainly 
somewhat  shaken,  although  not  overturned,  by  the  decision  in  Bird  v.  Appleton,  8 
T.  R.  562 It  will  be  found  exceedingly  difficult  in  point  of  principle  to  distin- 
guish between  an  illegality  in  a  former  voyage,  and  that  in  a  prior  part  of  a  sound 
voyage,  where  the  policy  covers  only  the  part  of  th^  voyage  which  is  legal.'' 

In  Parkin  v.  Dick,  11  East,  502,  2  Camp.  221,  the  action  was  on  a  policy  of  insur- 
ance on  goods  of  the  plaintiff  of  the  value  of  £10,000,  from  London  to  Brazil.  The 
exxwrtation  of  a  small  part  of  the  goods,  valued  at  less  than  jC600,  was  prohibited, 
under  penalty  of  forfeiture  of  the  ship  and  prohibited  goods.  It  was  held  that  the 
policy  was  void  in  toto,  and  Lord  Ellenborough  ^aid :  "  It  has  been  decided  a  hundred 
times,  that  if  a  party  insure  goods  altogether  in  one  policy,  and  some  of  them  are  of 
a  nature  to  make  a  voyage  illegal,  the  whole  contract  is  illegal  and  void.''  See  Camelo 
9.  Britten,  4  B.  &  Aid.  184;  Gordon  v.  Vaughan,  12  East,  302.  But  in  Eeir  v. 
Andrade,  6  Taunt.  498,  300  barrels  of  gunpowder  were  shipped  under  a  license  cover- 
ing 150  barrels,  and  the  exportation  of  the  other  150  was  admitted  to  be  illegal.  The 
action  was  brought  upon  a  policy  of  insurance  covering  the  whole.  The  plaintiff 
recovered  for  the  part  protected  by  the  license.  See  Butler  v,  AUnutt,  1  Stark.  222 ; 
Fieschell  v,  Allnntt,  4  Taunt.  792;  Sbiffner  v.  Gordon,  12  East,  296.  The  cases  of 
Faikin  v.  Dick  and  Kier  p.  Andrade  can  hardly  be  reconciled,  bnt  there  appears  to  be 
a  aomewhat  nice  distinction  existing  between  them.  At  common  law,  if  the  consid- 
eration is  illegal  in  part,  the  whole  contract  is  void ;  but  there  appears  to  be  no  reason 
why  a  promise,  founded  on  a  valid  consideration,  should  be  void,  because  illegal  in 
part,  unless  the  promise  be  indivisible,  or  unless  the  whole  contract  is  presumed  to  be 
entered  into  with  the  same  intention.  But  it  cannot  be  said  in  the  case  of  Parkin  v. 
Dick,  that  the  contract  was  so  far  indivisible,  that,  if  void  in  part,  it  must  necessarily 
have  been  void  in  tota,  for  it  is  clear  that  the  court  would  have  severed  it  in  case  either 
of  a  partial  shipment  or  a  partial  loss.  Hence,  the  oiAy  ground  upon  which  the  decision 
is  sustainable,  is  that  the  illegal  intent,  with  which  a  part  of  the  contract  was  entered 
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All  owner  of  a  ship  insured  abroad,  cannot  have  his  claim 
under  a  policy  defeated  in  the  country  where  the  policy  is  made, 
by  an  inquiry  into  his  compliance  with  the  registry  la^K«  of  his 
own  country;  ^  and  it  seems  to  be  the  better  opinion,  that  his 
claim  is  not  defeasible  at  home  by  the  want  of  such  conformity, 
if  his  ownership  be  actual  and  bond  fide? 


into,  was  presnraed  to  extend  to  the  whole.  This  appears  from  the  language  of  Lord 
EUenborougk  to  have  been  the  groanii%>f  the  decision.  For  he  relies  upon  the  fact  that 
the  whole  voyage  was  made  illegal,  although  it  is  clear  that,  ander  the  statute,  none 
but  the  prohibited  goods  could  be  confiscated.  This  being  the  ground  of  the  decision, 
it  might  well  be  held  that  the  effect  of  the  intent  to  commit  an  illegal  act,  should  not 
extend  beyond  the  goods  actually  prohibited,  in  a  case  in  which  the  voyage  had  been 
expressly  legalized  by  a  license.  This  distinction,  nice  as  it  may  seem,  appears  to  bo 
the  only  one  which  will  reconcile  these  cases,  and  it  was  clearly  in  the  mind  of  Mr.  Jus- 
tice Story f  when,  in  the  case  of  Clark  v.  Protection  Ins.  Co.,  1  Story,  109,  129,  he  said, 
in  commenting  upon  Keir  v.  Andrade :  "  But  the  court  thought,  that  as  the  voyage  was, 
under  the  license,  in  itself  legal,  the  illegal  exportation  of  a  part  of  the  property 
insured,  did  not  affect  that  which  was  within  the  license."  It  is  true  that  he  considered 
Keir  v.  Andrade  "  a  strong  case,"  but  it  was  expressly  upon  the  ground,  that  the  whole 
enterprise  must  be  presumed  to  have  been  commenced  and  prosecuted  with  the  same 
intent. 

1  Khind  t^.  Wilkinson,  2  Taunt.  237. 

'  In  England,  under  the  Registry  Act  of  26  Geo.  HI.  c.  60,  s.  3,  all  unregistered 
transfers  of  property  in  a  ship  were  made  "  utterly  null  and  void  to  all  intents  and 
purposes."  Hence  all  insurances  on  freight,  or  any  present  interest  in  a  ship  by  one 
who  was  not  registered  as  owner,  were  held  to  be  void.  Camden  v,  Anderson,  6 
T.  B.  709;  Marsh  v.  Robinson,  4  £sp.  98;  Everth  v.  Blackbume,  2  Surk.  66; 
Campbell  r.  Stein,  6  Dow,  116  ;  RoUeston  v.  Uibbert,  3  T.  R.  406.  But  a  mere  cleri- 
cal mistake  will  not  vitiate  the  bill  of  sale.  RoUeston  v.  Smith,  4  T.  R.  161.  But 
the  early  registry  laws  in  the  United  States  only  rendered  such  transfer  invalid,  so 
as  to  deprive  the  transferree  of  the  privileges  of  nationality,  as  we  have  seen  in  our 
first  volume,  p.  40-^6.  In  Ocean  Ins.  Co',  v.  Polleys,  13  Fet.  157,  it  was  held  that  an 
insurance  was  valid  upon  a  ship  sailing  under  circumstances  which  rendered  her  liable 
to  forfeiture  for  a  violation  of  the  registry  law  of  the  United  States.  See  this  caae 
discussed,  ante,  p.  79,  n.  4.  In  Bixby  t;.  Franklin  Ins.  Co.,  8  Fick.  86,  the  policy 
waa  made  in  the  names  of  Bixby,  Valentine  &  Co.,  and  Hibbert,  the  master.  The 
firm  consisted  of  Bixby,  Valentine  &  Holmes.  Before  the  partnership  was  formed, 
the  brig  was  owned  by  Holnftis  and  Hibbert,  in  whose  names  she  continued  to  be  reg- 
istered at  the  custom-house,  until  the  loss  occurred.  The  court  held  that,  Holmes  hav- 
ing sold  out  a  portion  of  his  half,  and  the  partnership  being  formed,  the  transfer  on 
the  books  of  the  firm  was,  as  between  Holmes  and  his  partners,  a  sufficient  trans- 
fer, and  that  the  fact  of  the  vessel  not  being  transferred  on  the  custom-house  register, 
could  not  affect  the  question,  unless  the  sale  were  contested  by  a  creditor  of  Holmes. 
See  also,  Vinal  v.  Burrill,  16  Fick.  401 ;  Ring  v.  Franklin,  2  Hall,  1.  Nor  do 
we  think  that  the  Registry  Act  of  1 850,  c.  27,  9  U.  S.  Stats,  at  Lai^,  440,  affects 
this  question.  This  provides,  "  That  no  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  any  vessel  or  part  of  any  vessel  of  the  United  States,  shall  be  valid  against 
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One  kind  of  illegality  frequently  occurs,  and  questions  relat- 
ing to  it  are  often  of  much  importance ;  that  of  a  contraband 
trade,  which  is  a  trade  with  a  belligerent,  intended  to  provide 
him  with  military  supplies,  equipments,  instruments,  or  arms.^ 
Goods  are  contraband,  which  are  in  fact  munitions  of  war,  or 
may  certainly  become  so,  or  which  are  designed,  or  capable 
of  being  used  for  the  support  or  assistance  of  an  enemy  in  car- 
rying on  war,  offensively  or  defensively .^     Thus,  even  provisions, 


anj  person  other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and  per^ 
eons  having  actual  notice  thereof;  unless  such  hill  of  sale,  mortgage,  hypothecation^ 
or  conveyance  be  recorded  in  the  office  of  the  collector  of  the  customs  where  such 
Teasel  ia  registered  or  enrolled."  There  seems  to  be  no  reason  why  an  owner,  though 
the  transfer  to  him  bo  not  registered,  should  not  be  able  to  insure  his  interest,  not- 
withstanding the  provisions  of  the  statute.  Would  it  be  aigued  that  a  purchaser 
of  real  estate  could  not  insure  his  house  because  his  deed  had  not  been  recorded  ? 
There  seems  to  be  no  distinction  between  the  two  cases.  Under  the  statute  3  and  4 
Will.  4,  c.  55,  it  has  been  held  that  a  mortgage  is  good  between  the  parties,  though 
the  particniars  thereof  are  not  indorsed  on  the  certificate  of  registry.  Lister  v.  Fayn, 
11  Sim.  348. 

'  Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6  Mass.  102, 114. 

'  Grotius  divided  all  articles  of  commerce  into  three  classes.  1 .  Those  used  only  in 
war,  as  arms,  etc.  2.  Those  of  no  use  in  war,  as  articles  of  luxury.  3.  Those  which 
are  of  use  both  in  war  and  peace,  as  money,  provisions,  ships,  and  naval  stores.  The 
first  class  he  considered  always  contraband,  the  second  never,  and  the  third  as  depend- 
ing on  circumstances.  Grotius,  de  jure  Belli  ac  Pacis,  lib.  iii.  c.  1,  §  5.  But  since  the 
time  of  Grotius,  marine  ordinances,  treaties,  and  adjudications,  influenced  by  the 
changes  in  the  means  of  carrying  on  war,  have  made  some  articles  contraband,  which 
were  formerly  not  so.  The  following  is  the  result  of  the  adjudications.  Ships  of  war, 
destined  to  an  enemy's  port,  to  be  there  sold,  are  considered  contraband.  The  Rich- 
mond, 5  Rob.  Adm.  331 ;  The  Brutus,  5  Rob.  Adm.  331,  n.,  and  Appendix.  So  is 
sail-cloth,  under  all  circumstances.  The  Neptnnus,  3  Rob.  Adm.  108.  Kosin,  if  des- 
tined for  a  military  port  of  the  enemy.  The  Nostra  Signora  de  Begona,  5  Rob.  Adm. 
97.  Brimstone,  under  some  curcumstances,  will  be  considered  contraband.  The  Ship 
Caipenter,  2  Act.  11.  Tallow,  if  destined  to  a  port  merely  of  naval  equipment,  will 
be  deemed  oontraband,  but  not,  if  the  port  also  possesses  an  extensive  trade,  and  mer- 
cantile character.  The  Neptunus,  6  Rob.  Adm.  403.  Timber  for  ship-building,  also 
masts,  if  going  to  an  enemy's  port  of  naval  equipment,  become  contraband.  The 
Staadt  Embdon,  1  Rob.  Adm.  26;  The  Endraught,  1  Rob.  Adm.  22,  25;  The 
Twende  Brodre,  4  Rob.  Adm.  33.  Fitch  and  tar,  which  are  not  the  products  of  the 
oountiy  exporting,  are  contraband.  The  Twee  Juffrowen,  4  Rob.  Adm.  242 ;  The 
Jonge  Tobias,  I  Rob.  Adm.  329;  The  Richmond,  5  Rob.  Adm.  325.  But  it  has 
been  held  that  pitch  and  tar,  being  Swedish  property,  and  conveyed  in  Swedish 
Teasels,  are  not  subject  to  confiscation,  but  simply  to  the  rights  of  preoccnpancy  and 
pteemption,  "  it  being  considered,"  in  the  words  of  Sir  W.  Scott,  **  a  harsh  exercise  of 
m  beUigerent  right  to  prohibit  the  carriage  of  these  articles,  which  constitute  so  con- 
siderable a  part  of  the  native  produce  and  ordinary  commerce  of  the  country."  The 
Maria,  1  Bob.  Adm.  340, 373;  The  ChristlDa  Maria,  4  Rob.  Adm.  166;  The  Sarah 
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if  they  are  intended  to  be  sent  to  a  place  which  an  enemy  is 
attempting  to  redace  by  starvation.^  And,  in  general,  articles 
ordinarily  used  only  for  peaceful  purposes,  if  capable  of  a  military 
nse,  and  sent  to  places  where  it  is  probable  that  such  a  use  will 
be  made  of  them,  are  contraband  of  war ;  and  so  is  all  property 


Christina,  1  Rob.  Adm.  237,  241.  See  also.  The  Charlotte,  1  Act.  201 ;  The  Nep- 
tnniu,  6  Rob.  Adm.  403.  This  is  contrary  to  an  early  decision  of  the  Lords  of 
Appeal  in  the  case  of  The  Med  Good's  Hiclp,  cited  I  Rob.  Adm.  29,  373. 
Hemp  is  generally  contraband.  The  Ringcnde  Jacob,  1  Rob.  Adm.  89;  hot  that 
which  is  not  fit  for  naval  purposes  (The  Gnte  Gesellschaft  Michael,  4  Rob.  Adm.  94), 
or  which  is  the  product  of  the  exporting  country,  and  embarked  in  its  vessels  (Tho 
Apollo,  4  Rob.  Adm.  158),  is  not  considered  contraband,  but  the  onus  probattdi  lies 
upon  the  claimant.  The  Evert,  4  Rob.  Adm.  354.  Anchon  are  contraband.  The 
Jonge  Margarctha,  I  Rob.  Adm.  189, 194.  So  is  copper  in  sheets.  The  Charlotte,  5 
Rob.  Adm.  275.    See  also,  generally,  Azuni  on  Maritime  Law,  part  2,  ch.  2,  art.  5. 

1  In  the  case  of  The  Jongo  Margaietha,  1  Rob.  Adm.  189,  the  law  on  this  subject 
is  most  ably  set  forth  by  Lord  Slowell,  as  follows :  "  I  take  the  modem  established  rule 
to  be  this,  that  generally  they  (provisions)  are  not  contraband,  but  may  become  so 
under  circumstances  arising  out  of  the  particular  situation  .of  the  war,  or  the  condition 

of  the  parties  cngogcd  in  it Among  the  circumstances  which  tend  to  preserve 

provisions  from  being  liable  to  be  treated  as  contraband,  one  is,  that  they  are  of  the 

growth  of  the  country  which  exports  thcro Another  circumstance,  to  which 

some  indulgence,  by  the  practice  of  nations,  is  shown,  is,  when  the  articles  are  in  their 

native  and  unmanufactured  state But  the  most  important  distinction  is, 

whether  the  articles  were  intended  for  the  ordinary  nse  of  life,  or  even  for  mercantile 
ship's  use  ;  or  whether  they  were  going  with  a  highly  probable  destination  to  military 
use.  Of  the  matter  of  fact,  on  which  the  distinction  is  to  be  applied,  the  nature  and 
quality  of  the  port  to  which  the  articles  were  going,  is  not  an  irrational  test ;  if  the 
port  is  a  general  commercial  port,  it  shall  be  understood  that  the  articles  were  going 
for  civil  use,  although  occasionally  a  frigate  or  other  ships  of  war,  may  be  constructed 
in  that  port.  Conirat  if  the  great  predominating  character  of  a  port  be  that  of  a  port 
of  naval  military  equipment,  it  shall  be  intended  that  the  articles  were  going  for  mili- 
tary use,  although  merchant  ships  resort  to  the  same  place,  and  although  it  is  possible 
that  the  articles  might  have  been  applied  to  civil  consumption The  presump- 
tion of  a  hostile  use,  founded  on  its  destination  to  a  military  port,  is  very  much 
inflamed,  if  at  the  time  the  articles  were  going,  a  considerable  armament  was  noto- 
riously preparing,  to  which  a  supply  of  those  articles  would  be  eminently  useful." 
This  was  a  case  of  a  neutral  carrying  a  cargo  of  provisions,  cheese,  not  the  product 
and  manufacture  of  his  own  country,  but  of  the  enemy's  ally  in  war,  to  the  great  port 
of  naval  equipment  of  the  enemy,  and  the  cargo  was  therefore  condemned.  See  also, 
Tho  Jonge  Andreas,  cited  1  Rob.  Adm.  193;  The  Jonge  Frederick,  cited  1  Rob.  Adm. 
193;  The  Joannes,  cited  1  Rob.  Adm.  193 ;  The  Endraght,  cited  1  Rob.  Adm.  190; 
The  Juifrow  Magdalena,  cited  1  Rob.  Adm.  190;  The  Welvaart,  cited  1  Rob.  Adm. 
195 ;  The  Haabct,  2  Rob.  Adm.  174,  182 ;  The  Edward,  4  Rob.  Adm.  68 ;  The  Frau 
Margarctha,  6  Rob.  Adm.  92;  The  Zclden  Rust,  6  Rob.  Adm.  93;  The  Richmond, 
5  Rob.  Adm.  325,  327 ;  The  Ranger,  6  Rob.  Adm.  125;  The  Commerccn,  1  Wheat. 
382,  2  Gallis.  261 ;  Maisonnaire  v,  Keating,  2  Gallia.  325. 
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destined  to  a  besieged  or  blockaded  town  or  port.^  A  distinc- 
tion is  also  taken  between  articles  in  their  native  and  unmanu- 
factured state,  and  the.  same  articles  when  made  up  into  imple- 
ments, or  what  may  be  used  as  such.^  Innocent  neutral  goods, 
that  is,  those  not  contraband,  cannot  by  the  law  of  nations  be 
legally  captured  by  a  belligerent.  And  no  contraband  trade  is 
illegal  in  the  country  of  the  neutral  who  carries  it  on.^ 

Whether  the  contraband  character  of  the  ship  or  goods  con- 
tinues to  the  end  of  the  whole  voyage,  or  terminates  with  the 
passage  in  wbichHhe  contraband  trade  is  intended  or  done,  may 
not  be  certain,  but  we  think  the  better  opinion  is  in  favor  of  the 
latter  rule.*  Whether  the  rule  which  forfeits  a  whole  cargo  for 
the  illegal  character  of  a  distinct  part,  is  to  be  extended  to  the 


1  See  1st  Tol. ;  also  The  Najade,  1  Kewb.  ^m.  366 ;  The  Bark  Coosa,  1  Newb. 
Adm.  393.  ^ 

*  Thas  Sir  Wm.  Scott,  in  the  case  of  The  Jonge  Margaretha,  1  Rob.  Adm.  189, 194, 
said :  "  Iron  is  treated  with  indulgence,  thongh  anchors  and  other  instruments  fabri- 
cated oat  of  it  are  directly  contraband.  Hemp  is  more  favorablj  considered  than 
cordage ;  and  wheat  is  not  considered  so  noxious  a  commodity  as  anj  of  the  final 
preparations  of  it  for  human  use." 

'  Pond  V.  Smith,  4  Conn.  297 ;  Seton  v.  Low,  1  Johns.  Cas.  1 ;  Skidmore  v,  Des- 
doitj,  2  Johns.  Cas.  77 ;  Juhel  v.  Rhinelander,  2  Johns.  Cas.  120,  487 ;  De  Feyster  v. 
Gardner,  1  Caincs,  492 ;  Richardson  v,  Maine  F.  &  M.  Ins.  Co.,  6  Mass.  102, 1 13 ;  The 
Santissima  Trinidad,  7  Wheat.  283, 340.  See  also,  Howland  v.  Com.  Ins.  Co.,  Anthon, 
N.  P.  26 ;  Baltimore  Ins.  Co.  v.  Taylor,  3  Harris  &  J.  198. 

*  In  Carrington  v.  Merchants'  Ins.  Co.,  8  Pet.  495,  520,  Ston/,  J.,  said  :  "  When  the 
contraband  goods  have  been  deposited  at  the  port  of  destination,  and  the  subsequent  voy- 
age has  thus  been  disconnected  with  the  noxious  articles,  it  has  not  been  usual  to  apply 
the  penalty  to  the  ship  or  cargo  upon  the  return  voyage,  althsagh  the  latter  may  be  the 
proceeds  of  the  contraband.  And  the  same  rule  would  seem,  by  analogy,  to  apply  to 
cases  where  the  contraband  articles  have  been  deposited  at  an  intermediate  port  on  the 
outward  voyage,  and  before  it  had  terminated ;  although  there  is  not  any  authority 
directly  in  point.  But  in  the  highest  prize  courts  in  England,  while  the  distinction 
between  the  outward  and  homeward  voyage  is  admitted  to  govern,  yet  it  is  established 
that  it  exists  only  in  favor  of  neutrals  who  conduct  themselves  with  fairness  and  good 
faith  in  the  arrangements  of  the  voyage.  If,  with  a  view  to  practise  a  fraud  upon  the 
belligerent,  and  to  escape  from  his  acknowledged  right  of  capture  and  detention,  the 
Toyage  is  disguised,  and  the  vessel  sails  under  false  papers  and  with  a  false  destination, 
the  mere  deposit  of  the  contraband  in  the  course  of  the  voyage,  is  not  allowed  to  purge 
away  the  guilt  of  the  fraudulent  conduct  of  the  neutral."  The  Rosalie  &  Betty,  2  Rob. 
Adm.  343 ;  The  Rosalia,  4  Rob.  Adm.  note  to  table  of  cases ;  Parkman  r.  Allen,  1 
Stair's  Decis.  529,  6  Rob.  Adm.  382,  note;  The  Baltic,  1  Act.  25;  The  Christians- 
berg,  6  Rob.  Adm.  376,  381  ;  The  Nancy,  3  Rob.  Adm.  122,  126  ;  The  Randers  Bye, 
6  Rob.  Adm.  382,  n. ;  The  Margaret,  1  Act.  333 ;  The  Joseph,  1  Gallis.  545,  8  Cranch, 
451.    See  2  Wheaton  on  International  Law,  p.  219. 
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illegality  of  contraband,  is  not  certain ;  it  has  been  so  extended 
in  some  English  cases,  but  this  may  be  regarded  as  extreme,  if 
not  excessive.  The  general  rule  as  to  the  effect  of  contraband 
may,  we  think,  be  stated  thus:  If  contraband  goods  are  on 
board,  all  goods  belonging  to  the  owner  of  the  contraband  goods 
arc  forfeited.  The  lawful  goods  belonging  to  other  shippers  are 
not  forfeited.  The  owner  of  the  ship  loses  the  freight  and 
charges  to  which  he  is  entitled  on  the  goods  thus  forfeited ;  but 
he  loses  no  more,  unless  he  is  also  the  owner  of  the  contraband 
goods,  or  attempts  to  protect  them  by  the  cov0r  of  false  jpapers 
or  false  destination,  or  some  other  fraud ;  and  in  either  of  these 
cases,  the  ship  is  liable  to  confiscation.^ 


SEqp:iON  IV. 

OF  PRIOR  INSURANCE,  BOtTBLE  INSURANCE,  AND  REINSURANCE. 

The  marine  policies  of  this  country,  usually,  contain  a  clause 
to  the  effect,  that  if  there  be  any  prior  insurance,  the  insurers 
shall  be  liable  only  for  so  much  as  the  prior  insurance  may  fail 
to  insure  of  the  property.  Of  course,  under  such  a  provision,  a 
second  policy  insures  only  the  uninsured  excess  of  interest 
remaining  after  the  first;  the  third  policy  the  same  excess 
remaining  after  the  second,  and  so  on.^     And  this  clause  relates 


1  Carrington  17.  Merchants'  Ins.  Co.,  8  Pet.  495,  520,  per  Story,  J. ;  The  Jonge  Tobiiu, 
1  Rob.  Adm.  329  ;  The  Stadt  Embden,  id.  26;  The  Ringende  Jacob,  id.  89 ;  The  Mcr- 
curias,  id.  288;  The  Franklin,  3  Rob.  Adm.  217;  The  Edward,  4  Rob.  Adm.  68; 
The  Ranger,  6  Rob.  Adm.  125.  Nearly  all  of  the  questions  respecting  contraband 
trade  hare  been  affected  bj  treaties. 

^  The  "  American  clause,"  as  it  is  called,  is  not  expressed  in  the  same  language  in 
all  our  policies.  A  form  in  common  use  provides,  '*  that  if  the  assured  shall  have 
made  any  other  assurance  upon  the  subject  insured  prior  in  date  to  this  policy,  the 
assurers  shall  be  answerable  only  for  so  much  as  the  amount  of  such  prior  insurance 
may  be  deficient  towards  fully  covering  the  subject  insured,  and  shall  return  the  pre- 
mium upon  so  much  of  the  sum  by  them  assured  as  they  shall  be,  by  such  prior  insur- 
ance, exonerated  from ;  and  in  case  of  any  insurance  upon  the  subject-matter,  subse- 
quent  in  date  to  this  policy,  the  assurers  shall,  nevertheless,  be  answerable  for  the  fuU 
extent  of  the  sum  by  them  subscribed,  without  right  to  claim  contribution  from  such 
subsequent  ossurer,  and  shall  accordingly  be  entitled  to  retain  the  premium  by  them 
received,  in  the  same  manner  as  if  no  such  subsequent  assnmnce  had  been  made. 


i> 


CH.  11.]  PRIOB,  DOUBLE,  AND  REINSURANCE.  07 

to  a  priority  in  effecting  the  insurance,  and  not  to  prionty  in 
the  commencement  of  the  risk;  and  the  actual  time  of  making 
the  contract  may,  for  this  purpose,  be  proved  to  be  different  from 
its  written  date.^ 

If  policies  bear  date  on  the  same  day,  the  court  will  inquire 
into  fractions  of  a  day,  and  determine  the  priority  by  ascertain- 
ing which  was  first  made.^  In  some  policies  the  clause  is  to  the 
effect,  that  an  insured  shall  recover  only  that  proportion  of  the 
loss  which  the  amount  insured  in  his  policy  bears  to  the  wholo 
amount  insured  on  that  property.' 

If  the  prior  policy  is  deducted,  only  that  amount  which  the 
insurers  are  liable  to  pay  under  it  beyond  the  amount  of*the 
premium  is  deducted.^  And  if  the  value  of  the  property  is 
greater  in  a  second  policy,  only  the  actual  amount  insured  in 
the  first  is  to  be  deducted,  and  not  that  amount  increased  in  the 
same  proportion  as  is  the  value  in  ^e  second.^ 

If  the  whole  •  property  is  covered  by  the  first  policy  for  a  part 
of  the  time  when  the  second  should  attach,  so  that  there  is  noth- 
ing to  which  it  can  thus  attach,  it  will  be  suspended,  and  will 
begin  to  attach  when  the  first  policy  is  exhausted.® 

It  seems  to  have  been  decided,  that  if  there  be  divers  policiea 
and  property  enough  when  all  attach  for  all  to  take  effect,  and 
this  property  is  afterwards  diminished,  the  effect  of  the  clause 
remains,  so  that  the  last  policy  is  first  discharged,  and  then  the 
last  but  one,  and  so  on,  as  the  property  lessens ;  but  it  has  been 
strongly  doubted,*  and  for  good  reasons,  whether  the  true  rule  be 
not,  that  ifl  such  a  case,  a  diminution  in  the  property  after  all  had 


See  Peters  r.  Delaware  Ins.  Co.,  5  S.  &  R.  473 ;  American  Ins.  Co.  v.  Griswold,  14 
Weod.  399.  Under  this  claase,  the  usage  in  New  York  appears  to  bo,  that  whera 
there  are  iwo  or  more  policies  on  the  same  cai^o  and  risk,  of  different  dates,  and  intcr- 
tat  to  supply  them  all,  if  a  partial  loss  takes  place  while  all  thj  goods  are  on  boards 
the  acTcral  policies  contribato  in  proportion  to  the  sam  insured  by  each  policy.  Am. 
Ins.  Co.  V.  Griawold,  14  Wend.  399. 
^  Lee  p.  Maaa.  Fire  &  Mnr.  Ins.  Co.,  6  Mass.  208. 

*  Potter  V.  Marine  Ins.  Co.,  2  Mason,  475 ;  Brown  v.  Hartford  Ins.  Co.,  3  Day,  58» 
'  Lucas  r.  Jeff.  Ins.  Co.,  6  Cowen,  635 ;  Howard  Ins.  Co.  of.  N.  Y.  t;.  Scribncr,  S 

Hill,  298. 

*  2  Phillipe,  Ins.  1257. 

^  Murray  v.  Ins.  Co.  of  Penn.,  2  Wash.  C.  C.  186.    See  M'Eim  v.  Phoenix  Ins.  Co., 
id.  89. 

*  Kent  V.  Manufacturers'  In«.  Co.,  18  Pick.  19. 
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attacMedy  leaves  the  remainder  to  be  distributed  pro  rata  among 
all  the  policies.^ 


^  This  question  was  discussed  at  great  loDgth  and  with  great  ability  in  the  case  of 
American  Ins.  Co.  v.  Griswold,  14  Wend.  399,  and  the  first  rule  laid  down  in  the  text 
was  adopted  bj  the  Snpreme  Conrt,  and  the  decision  was  sustained  by  the  Conrt  of 
Errors.  Bat  Senator  Tracy  gave  a  yery  able  dissenting  opinion  in  favor  of  the  second 
rule  in  the  text,  and  his  opinion  is  favored  by  Mr.  Phillips.  2  Phillips  on  Ins.  H^I- 
The  question  depends  entirely  upon  the  construction  of  the  American  clause.  (See 
Mupra,  p.  96,  n.  2.)  And  it  appears  that  cither  rule  may  be  drawn  from  it  without  doing 
violence  to  its  language. 

In  favor  of  holding  the  first  insurer  liable  to  the  full  extent  of  his  insurance,  although 
a  pail  of  the  cargo  had  been  taken  away,  it  was  urged  that  the  old  English  rule  and 
the  continental  law  substituted  the  second  underwriter  in  the  place  of  the  insured,  as 
to  the  interest  not  covered  by  the  first  policy,  so  that  the  liability  of  the  first  under- 
writer was  in  no  way  afiected  by  the  second  insurance ;  that  the  modem  English  role 
was  introduced  by  Lord  Mansfield  in  Newby  v.  Reed,  1  W.  Bl.  416,  and  adopted  ia 
this  ct>untry  in  Tharston  v.  Koch,  4  Dallas,  348,  and  that  the  American  clause,  intro- 
duced immediately  after  the  latter  deeision,  was  obviously  intended  to  restore  the  old 
rule,  and  that  such  intention  was  expressed  in  the  clause  in  appropriate  and  explicit 
language. 

On  the  other  hand,  it  was  urged,  and,  as  we  think,  shown,  in  the  dissenting  opinion, 
that  the  words  of  the  clause  would  be  satisfied,  by  exonerating  the  subsequent  insurers 
in  those  cases  only  in  which  there  was  not  property  enough  at  the  commencement  of 
the  risk  for  all  the  policies  to  attach ;  and  that  there  was  an  obvioDS  want  of  equity  in 
taking  the  burden  from  some  of  the  insurers  and  imposing  it  upon  the  others,  in  a  case 
where  all  are  allowed  to  retain  the  premiums.  If  it  can  also  be  shown  that  the  old 
English  rule  was  confined  to  cases  in  which  all  the  policies  could  not  attach  at  the 
commencement  of  the  risk,  and  did  not  apply  to  a  case  like  the  present,  the  better  rule 
wonld  seftro  to  be  to  require  the  insurers  to  pay  in  proportion  to  the  amount  subscribed 
by  each.    And  such  we  are  inclined  to  think  the  case. 

It  is  clear  that  the  application  of  plain  common  law  principles  to  sweral  contracts 
of  insurance  against  the  same  risk,  would  require  an  equal  distribution  of  the  borden, 
and  such  the  law  seems  always  to  have  been,  unless  affected  by  some  custom  of  mer- 
chants. Malynes,  the  oldest  authority,  speaks  of  the  practice  of  exonerating  the  sub- 
sequent insurers  as  "  a  rare  custom  of  merchants,"  and  says,  "  and  so  a  law  not  observed 
is  inferior  to  a  custom  well  observed,"  plainly  intimating  that  the  practice  was  not  in 
conformity  with  the  old  law.  Malynes'  Lex  Mercatoria,  112.  So  in  the  African  Co. 
V,  Bull,  1  Show.  132,  the  custom  was  specially  pleaded.  Thus  both  the  authorities 
cited  in  support  of  the  old  rule  admit  it  to  be  an  innovation  upon  the  common  law 
which  would  have  held  them  all  equally  liable.  If  this  is  so,  the  English  ruie  wonld 
extend  no  further  than  the  custom.  But  both  the  authorities  above  cited  extend  the 
custom  only  to  cases  in  which  the  policy  never  attaches,  so  that  the  premium  is  returned 
by  the  subsequent  insurers.  Malynes  says :  "  The  custom  is,  that  those  assurers  that 
have  last  subscribed  to  the  policy  of  assurance,  bear  not  any  adventure  at  all,  and  roust 
make  restitution  of  the  prelum  by  them  received."  In  the  case  in  1  Shower,  the  rea- 
sonableness of  the  custom  is  defended  expressly  on  the  ground  that  the  subsequent 
insurers  return  the  premium.    There  is  no  evidence  whatever  that  the  custom  was  ever 
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If  there  be  no  such  clause  as  that  just  mentioned,  and  various 
underwriters  insure  at  different  times  more  than  the  whole  value, 
it  seems  to  be  the  rule  both  in  England  and  in  this  country,  that 
the  insured  may  recover  his  whole  amount  from  any  whom  he 
may  elect  to  sue ;  but  not  more  than  the  whole ;  and  that  they 
who  pay  may  demand  contribution  from  the  others,  so  that  each 
shall  pay  towards  the  whole  amount  of  the  loss,  the  sum  which 
bears  towards  that  whole  amount,  the  proportion  which  all  that 
he  insured  bears  to  the  whole  amount  insured  on  that  property. 
This  rule  considers,  or  makes,  all  the  insurers  guarantors  for  each 
other;  and  the  insured,  by  getting  insurance  on  property  already 
insured,  in  fact  gets  insurance  on  his  insurer.^  If  the  first  policy 
be  open  and  the  other  valued,  and  the  insured  cede  to  the  first 
insurer  as  much  as  he  insures  and  obtains  payment  as  for  a  total 
loss,  and  he  has  short  property  on  board,  he  can  only  recover  on 
the  valued  policy  for  the  loss  on  the  property  he  could  cede  on 
the  same.' 

Where  there  is  the  usual  clause  respecting  prior  insurance,  it 
does  not  apply  if  the  policies  are  simultaneous ;  for  in  that  case 


extended  to  a  case  where  all  the  policies  have  oDce  attached,  and  a  right  to  retain  all 
the  premlams  accmed. 

We  have  the  more  confidence  in  this  view  of  the  qnestion,  because  the  adjudication 
in  American  Ins.  Co.  v.  Griswold  appears  to  be  reconcilable  with  it.  As  that  was 
a  tradtDg  voyage,  and  a  relative  proportion  of  the  premium  was  to  be  retume(f  for  each 
month  which  was  not  commenced,  it  might  have  been  said  that  the  last  policy 
had  not  attached,  and  that  the  premium  must  be  returned,  and  snch  appears  to  have 
been  the  opinion  of  Chancellor  Walworth,  14  Wend.  483.  That  decision  did  not  ex- 
tend the  rule  beyond  a  time  policy  on  a  trading  voyage  with  this  clause,  for  the  return 
of  premium,  which  is  equivalent  to  several  insurances,  one  on  each  of  the  separate 
passages.  It  is  true  that  Mr.  Justice  Story ,  in  Columbian  Ins.  Co.  v.  Catlctt,  12 
Wheat.  3IS3,  assumes  that  the  amount  of  the  prior  policy  remains  the  same,  but  this 
assumption  is  but  an  obittr  expression  of  opinion.  See  the  remarks  of  Mr.  Senator 
Traof  on  this  point  on  page  506. 

1  Newby  p.  Reed,  1  W.  Bl.  416 ;  Godin  v.  Lond.  Ass.  Co.,  I  Burr.  489, 492 ;  Bogeis 
V.  Davis,  1  Beawcs'  Lex  Mercatoria,  342,  cited  Marsh.  Ins.  147,  and  Park  on  Ins. 
374 ;  Davis  v.  Gildart,  id.  375 ;  Thurston  v.  Koch,  4  Dall.  348  ;  Craig  v.  Murgatroyd, 
4  Teatea,  161;  Cromie  v.  Kentucky  &  Louisville  Srut.  Ins.  Co.,  15  B.  Mon.  432; 
Locas  V.  Jeff.  Ins.  Co.,  6  Cow.  635 ;  MiUaudon  v.  Westeni  Mar.  &F.  Ins.  Co.,  9  La.  27. 
See  Am.  Ins.  Co.  v.  Griswold,  14  Wend.  399,  cited  in  the  preceding  note;  Kcmble  v. 
Bowne,  1  Caines,  75.  In  France  over-insurance  is  not  permitted.  Code  de  Com.  a.  359. 
The  effect  of  the  late  decision  in  Fisk  v.  Masterman,  8  M.  &  W.  165,  may  be  to  limit  the 
application  of  this  rule  to  cases  in  whieh  all  of  the  underwriters  subscribed  before  the 
liik  commenced. 

*  Craig  V.  Murgatroyd,  4  Teates,  161. 
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all  are  liable,  but  pro  rata}  They  are  held  to  be  simultaneous, 
]fi  as  is  sometimes  done,  the  policies  so  state;  or  if  they  bear 
date  the  same  day,  and  there  is  no  evidence  of  any  difference  ia 
the  time  of  their  making.^  But  although  dated  and  made  on 
the  same  day,  if  they  are  not  declared  to  be  simultaneous,  it 
may  be  shown  by  evidence  that  one  was  made  before  the  other, 
and  they  are  then  not  simultaneous.^ 

There  is  no  double  insurance,  or  over-insurance,  unless  all  the 
policies  insure  the  very  same  subject-matter,  against  the  same 
risks,^  and  the  whole  amount  insured  exceeds  the  value  of  the 
whole  subject-matter.^ 

So  in  a  policy  of  reassurance  there  is  no  doul(}e  assurance, 
unless  the  reassured  himself  has  effected  the  reassurance.^  Some 
policies  provide  that  in  case  of  any  other  insurance  on  the  same 


1  Potter  V.  Mar.  Ins.  Co.,  2  MasoD,  475 ;  Wiggin  v.  Suffolk  Ins.  Co.,  18  Pick.  145. 
'  See  cases  in  preceding  note. 

*  Potter  V,  Marine  Ins.  Co.,  2  Mason,  475;  Brown  v.  Hartford  Ins.  Co.,  3  Daj,  58. 

*  Perkins  v.  N.  £.  Mar.  Ins.  Co.,  12  Mass.  214;  Colnmbian  Ins.  Co.  v.  Lynch,  11 
Johns.  233 ;  Staccy  v.  Franklin  F.  Ins.  Co.,  2  Watts  &  S.  506.  See  also,  Peters  v.  Dela- 
ware Ins.  Co.,  5  S.  &  R.  473 ;  Warder  v,  Horton,  4  Binn.  529. 

^  In  Howard  Ins.  Co.  v,  Scribner,  5  Hill,  298,  the  action  was  npon  a  policy  insnring 
#1,000  on  fixtures  and  $3,000  on  stock;  there  was  another  insurance  of  $5,000  on  stock 
and  fixtures.  It  was  held,  that  the  undenrriter  was  liable  as  if  there  had  been  no  other 
insurance.  Cowen,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  None  of  the 
numerous  books  cited  show  that  the  right  to  contribution  has  ever  been  supposed  to 
arise  without  the  subject-matter  insured  being  exactly  the  same  in  each  policy.  It  is 
not  enough  that  the  insured  be  the  same.  He  may  take  policies  on  different  things,  on 
different  risks  pertaining  to  the  same  thing,  or  on  different  interests  in  respect  to  the 
fame  thing.  In  each  case  the  demand  for  a  loss  against  one  insurer,  is  in  no  way 
affected  by  the  subscription  of  another.  (Godin  v.  Lond.  Ass.  Co.,  1  Burr.  489,  495, 
1  W.  Bl.  103,  105;  Park  on  Ins.  375.)  We  must  here  regard  the  first  as  in  effect 
two  separate  policies,  insuring  $1,000  on  the  fixtures  and  $3,000  on  the  stock.  Then, 
to  warrant  contribution,  we  want  two  other  separate  policies,  or  one  insuring  separate 
turns  on  each.  The  assured,  however,  took  only  one  policy,  insnring  an  entire  sum  on 
one  parcel.  The  subject  was,  therefore,  different.  In  the  first  it  was  separate,  in  the 
second,  compound ;  and  such  a  difference  may  as  well  be  extended  to  fif^y  as  to  only 
two  subjects.  The  several  subjects  are  found  to  be  sulwtantially  different,  when  an 
effort  is  made  to  effect  contribution.  The  counsel  for  both  parties  agree,  that  in  order 
to  do  so,  the  $5,000  must  be  iiivided  into  two  parts,  one  being  applied  to  the  fixtures 
And  the  other  to  the  stock.  It  is  not  denied  that  the  division  must  be  entirely  arbitrary ; 
and  the  different  modes  proposed  by  the  parties  best  accord  with  their  respective  Interests. 
Kcither  has  cited  any  case  where  such  a  thing  has  been  done,  nor  mentioned  any  prin- 
etplo  by  which  we  should  be  authorized  thus  (o  modify  the  contract  of  the  parties. 
Bee  1  Phillips  on  Ins.  sec.  366,  where  this  decision  is  questioned. 

*  Mutual  Safety  Ins.  Co.  v.  Hone,  2  Comst.  235. 


»f 


4i 


CE.  n.]  PRIOR,  DOUBLE,  AND  REINStJRANCB,  101 

property,  the  contract  shall  be  null  and  void.  But  the  obtaining 
a  policy  from  another  underwriter  will  not  have  this  effect,  if  it  be 
void  for  any  cause,  although  it  'be  on  account  of  the  fault  of  the 
insured,  as  by  bis  misrepresentatiohV.*  ; 

In  one  case  where  a  party  effected 'ifjsarance,  and  the  policy 
contained  the  clause,  "warranted  nod  to 'insure  more  than 
$llftOOy  and  in  case  of  any  insurance  over"  ^1*1,000,  the  policy 
ixy  be  void,"  and  the  assured  subsequently  effected  farther  insur- 
knee  in  two  other  offices,  $5,000  in  each,  by  policies  Cdptaining 
this  clause  :  "  And  it  is  hereby  agreed  that  this  policy*  A^ilt  be- 
come void,  if  any  other  insurance  be  made  upon  the  vessel 
hereby  assured,  which,  together  with  this  insurance,  shall  excefed 
the  sum  of  {10,000;"  it  was  held,  that  the  prohibitions  con- 
tained in  the  last  policies  referred  to  subsequent  and  not  to  prior 
insurances,  and  that  the  last  policies  were  valid,  and  the  first 
was  void,  although  the  subsequent  policies  were  not  upon  the 
entire  interest  covered  by  the  first.^  Policies  which  contain  this 
clause  usually  provide  that  further  insurance  may  be  made,  if 
assented  to  by  the  underwriter.  And  in  such  a  case  a  parol 
consent  would  probably  be  sufficient,  unless  the  contract  pro- 
vided that  it  should  be  in  writing.^ 

If  the  policy  contains  a  clause  tha^  in  case  of  any  other  insur- 


1  Jackson  v.  Mass.  Mat.  F.  Ins.  Co.,  23  Pick.  418 ;  Stacey  v.  Franklin  Fire  Ins.  Co., 
2  Watts  &  S.  506.  In  Clark  v.  New  £ngland  Mat.  F.  Ins.  Co.^  6  Cash.  342,  this  ques- 
tion was  discussed  at  great  length,  and  a  subsequent  policy,  obtained  by  misrepresenta- 
tions,  was  held  to  be  utterly  void,  and  not  voidable  merely  at  the  option  of  insurers, 
and  consequently  the  first  policy  was  held  to  continue  in  force.  See,  contixi.  Carpenter 
V.  Providence  Washington  Ins.  Co.,  16  Pet.  495.  In  Jackson  v.  Farmers'  Mutual  Firo 
Ins.  Co.,  5  Gray,  52,  there  was  A  provision  in  a  policy  that  an  increase  of  risk  should 
render  it  void,  and  the  court  held  that  a  subsequent  policy,  which  provided  that  tho 
existence  of  other  insurance  should  discharge  the  underwriter,  remained  in  force,  the 
former  policy  being  avoided  by  a  change  of  risk. 

*  Mussey  v.  Atlas  Mut.  Ins.  Co.,  4  Ecm.  79.  The  subsequent  policies  in  this  case 
also  contained  the  asnal  clause  in  regard  to  prior  insurance,  which  we  have  referred  to 
at  the  commencement  of  this  section  ;  and  the  decision  seems  to  have  mainly  proceeded 
on  the  ground  that  as  prior  insurances  were  already  provided  for,  the  words  "  other 
insaranco  "  could  refer  only  to  subsequent  insurance. 

•  Hale  V.  Mechanics'  Mut.  F.  Ins.  Co.,  6  Gray,  169.  The  by-laws  of  the  company 
in  this  case  provided  that  any  insurance  sobsequently  obtained  without  the  consent  in 
writing  of  the  president  should  avoid  the  policy.  It  was  also  provided,  that  tho  by-laws 
■boald  in  no  case  be  altered  except  by  a  vote  of  two  thirds  of  the  stockholders  or 
directors.  It  was  held,  under  these  circumstances,  that  a  mere  verbal  consent  of  tha 
pfesident  was  not  sufficient. 
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ance,  whether  prior  or  subsequent,  the  underwriters  will  not  be 
liable  beyond  the  proportion  which  the  amount  insured  by  them 
bears  to  the  whole  loss,  and  tb^  *i^^tsured  warrants  that  the  prop* 
erty  is  insured  at  another  officj^  to  a  stated  amount,  this  war* 
ranty  has  been  held  tQ.he/<(b;iiplied  with  by  the  existence  of  such 
insurance  at  the  Jtiftt^  Itbd  policy  was  issued,  and  is  not  broken 
by  the  fact  of.*JCh^. 'former  policy  being  subsequently  rendered 
void  by  the*act  jQ$*the  assured.^  If  there  be  divers  policies,  and 
all  of  ihkin^^Bo  not  exceed  the  value  provable  in  some  one  of* 
then\J()f.  agreed  upon  in  that,  there  is  no  over-insurance,  or 
..dQ^le  insurance,  as  to  that  ))olicy.^ 
,  ***:\*On  the  other  hand  it  has  been  said,  that  if  the  aggregate 
**.  amount  of  the  sums  insured  in  all  the  policies  exceeds  the  valu- 
ation of  the  subject  in  any  one,  it  is  over-insurance  as  to  that ; 
but  this  we  think  may  be  doubted.^ 

It  may  be  added,  that  if  the  insurances  are  by  different  parties, 
on  different  interests,  although  on  the  same  subject-matter,  there 
is  no  double  insurance.^  But  if  three  persons  effect  a  joint 
insurance  on  a  vessel,  which  is  to  be  void  in  case  of  a  subsequent 
over-insurance,  the  contract  is  at  an  end  if  any  one  of  them 
effects  a  subsequent  insurance.^ 

Every  insurer  has  an  insurable  interest  in  the  property  which 
he  insures;  that  is,  he  may  secure  to  himself  indemnity  by 
insurance  against  the  peril  against  which  he  insured  the  owner 
of  the  property.  This  is  very  commonly  done  by  incorporated 
companies  who  wish  to   close  their   business  and  settle  their 


1  Forbash  r.  Western  Mass.  Ins.  Co.,  4  Gray,  337.  Tho  prior  jralicy  in  this  case 
contained  &  clause  that  it  should  be  annulled  hj  anj  subsequent  insurance  obtained 
without  the  consent  of  the  company.  The  plaintiff  then  effected  insurance  with  the 
defendants,  but  did  not  inform  tlie  other  insurers  of  it,  in  consequence  of  which,  tho 
policy  signed  by  them  became  of  no  effect,  and  the  court  held,«that  the  defendants  were 
liable  for  the  whole  amount  of  tho  loss. 

^  Murray  r.  Ins.  Co.  of  Penn.,  2  Wash.  C.  C.  186 ;  Kane  v.  Com.  Ins.  Co.  of  N.  T., 
8  Johns.  229  ;  Pleasants  v.  Maryland  Ins.  Co.,  8  Cranch,  55 ;  Mintum  r.  Col.  Ins.  Co., 
10  Johns.  75.    See  M'Kim  t?.  Phoenix  Ins.  Co.,  2  Wash.  C.  C.  89. 

*  Bousfield  V.  Barnes,  4  Camp.  228 ;  Kenny  v.  Clarkson,  1  Johns.  385.  The  doc- 
trine, which  is  questioned  in  the  text,  is  ably  supported  by  Mr.  Phillips,  vol.  1,  sec 
870,  vol.  2,  sec.  1 191 ;  but  tho  weight  of  authority  is  opposed  to  it,  and,  we  think,  shoold 
\te  upon  principle.    See  ante,  p.  65,  n.  1. 

*  Godin  V.  Roy.  Exch.  Ass.  Co.,  1  Burr.  489 ;  Warder  r.  Horton,  4  Binn.  529. 

*  Mnssey  r.  Atlas  Mut.  Ins.  Co.,  4  Kern.  79. 
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aooounts,  without  the  delay  of  waiting  for  the  termination  of 
every  outstanding  lisk.^  The  reinsurers  are  entitled  to  make 
the  same  defence  and  the  same  objections  which  might 
be  asserted  by  the  original  insurers  in  a  suit  on  the  same 
policy.'  If  the  reinsured  defends  the  case  in  the  first  in- 
stance, he  is  entitled  to  recover  from  the  reinsurer  the  entire 
loss  sustained  by  him,  and  all  the  costs  and  expenses  which 
he  has  incurred,  provided  they  are  reasonable  in  their  nature, 
unless  there  was  no  ground  of  defence,  or  the  reinsurer  did 
not  sanction  the  contestation,  either  expressly  or  by  implication,^ 
It  has  been  also  held,  that  the  reinsured  is  not  bound  to  pay  a 
loss  before  calling  on  the  reinsurer,  and  that  the  latter  is  liable 
for  the  whole  amount  reinsured,  although  the  first  insurer  is  in- 
solvent, and  can  pay  but  a  percentage  of  the  claim.^ 

Although,  if  reinsurance  is  effected  by  an  agent  without  au- 
thority bis  act  can  be  ratiBed,  yet  it  must  appear  that  it  was  the 
intention  of  the  agent  when  the  policy  was  effected,  to  cover  the 
interest  of  the  party  seeking  to  adopt  his  act^ 


^  Reed  v.  Cole,  3  Barr.  1512  ;  Union  Mat.  Ins.  Co.  r.  Comm.  Mut.  Mar.  Ins.  Co., 
S  Curtis,  C.  C.  524,  19  How.  318;  Hastie  v.  Do  Peyster,  3  Caincs,  190;  Woodniff  v. 
Colambns  Ins.  Co.,  5  La.  Ann.  697 ;  Merry  r.  Prince,  2  Mass.  176 ;  Oliver  v.  Greene, 
3 Mass.  133.  See  also,  Mercantile  Mat.  Ins.  Co.  v.  State  Mat.  F.  &  M.  Ins.  Co.  of  Penn., 
25  Barb.  319,  eieed  ante,  p.  58,  n.  2.  '' Reinsurance  is  a  valid  contract  at  tbc  common 
law.  It  is  forbidden  in  England,  except  where  the  insurer  shall  be  insolvent,  become 
bankrupt,  or  die,  by  the  statute  19  Geo.  2,  c.  37,  §  4."  Per  Bronson,  J.,  New  York 
Bowery  F.  Ins.  Co  v.  New  York  F.  Ins.  Co.,  17  Wend.  359,  362. 

'  New  York  Marine  Ins.  Co.  v.  Protection  Ins.  Cd.,  1  Story,  458. 

*  New  York  Marine  Ins.  Co.  v.  Protection  Ins.  Co.,  1  Story,  458.  See  also,  Hastie 
V.  De  Peyster,  3  Caincs,  190. 

*  Hone  r.  Mutual  Safety  Ins.  Co.,  1  Sandf.  137,  2  Comst.  235. 

*  Alliance  Mar.  Ins.  Co.  v.  La.  State  Ins.  Co.,  8  La.  1 .  In  this  case  goods  were  insured 
in  England  on  a  voyage  at  and  from  New  Orleans  to  Liverpool.  The  ship,  after  sail- 
ing, put  back  to  New  Orleans,  and  it  became  necessary  to  take  out  and  store  the  cargo. 
The  consignee  of  the  vessel,  not  knowing  of  the  insurance  in  England,  procured  the 
caigD  to  be  insured  against  fire  while  on  land  for  the  benefit  of  whom  it  might  concern. 
A  loss  by  fire  having  taken  place,  the  English  company  paid  it  and  sought  to  recover 
from  the  New  Orleans  company,  on  the  ground  that  it  was  a  reinsurance,  but  the  court 
bcid  the  action  coold  not  be  maintained. 
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CHAPTER    IIL 


OF  WARRANTIES. 


SECTION    L 

OF  EXPRESS  WARRANTISS. 

These  are  stipulations  or  promises  of  the  assured,  in  the 
policy,  that  certain  things  exist  or  shall  ^xist,  or  have  been,  or 
shall  be  done.  It  is  to  be  noticed  that  these  are  warranties ; 
and  this  circumstance,  on  the  general  principles  of  the  law  of 
contracts,  excludes  many  inquiries  which  might  otherwise  be 
made.  Thus,  the  warranty  is  equally  binding,  and  a  breach  of 
it  equally  fatal,  whether  the  thing  warranted  be  material  or  im- 
material.^ Nor  is  it  any  legal  excuse  for  the  breach,  or  any 
protection  against  its  consequences,  that  it  was  not  intended  by 
the  insured,  and  cannot  be  imputed  either  to  his  design  or  his 
fault;  and  the  acts  of  all  employed  by  him  or  of  any  other  per* 
son,  if  they  violate  the  warranty,  are  equivalent  to  a  breach  of 
it  by  himself.  Because  the  question  is  not  by  whose  agency  is 
the  warranty  broken,  but  whether  it  be  broken,  for  that  avoids 
the  contract.^  And  it  must  be  not  only  substantially  but  strictly 
complied  with ;  "nothing  tantamount  will  do,"  says  Lord  Mans- 
field.^   But  that  will  be  a  sufficiently  strict  and  literal  compli- 


1  Blackhurst  v.  Cockell,  3  T.  R.  360,  per  BuUer,  J.;  Newcastle  F.  Ins.  Co.  r.  Mac- 
morran,  3  Dow,  255,  262. 

3  Duncan  v.  San  F.  Ins.  Co.,  6  Wend.  488. 

»  Pawson  V.  Watson,  Cowp.  785.  In  De  Hahn  r.  Hartley,  1  T.  R.  343,  2  T.  R. 
186,  the  ship  was  warranted  to  sail  "from  Liverpool  with  fourteen  six-poundcrs, 
swivels,  small  arms,  and  fifty  hands  or  upwards."  She  had  only  forty-six  men  on 
board,  when  she  sailed  from  Liverpool,  bat  took  six  more  at  the  Isle  of  Anglesea,  only 
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ance  or  performance,  which  is  so  if  the  warranty  is  constraed 
and  interpreted  according  to  usage  and  the  actual  intention  of 
the  parties.^  And  sometimes  this  strict  compliance  operates  in 
favor  of  the  assured.  A  question  has  arisen,  where  different 
subjects  are  insured  by  the  same  policy,  whether  the  contract  is 
an  entirety  to  such  an  extent  that  a  false  warranty  as  to  one 
subject  would  render  the  whole  contract  a  nullity.  We  give  in 
the  notes  the  result  of  adjudication  upon  this  subject^ 


•tx  honrs  afterwards.  The  loss  was  in  no  way  owing  to  the  deficiency.  Held,  that 
the  poHcj  was  void.  Lord  Man^fidd  said :  "  A  warranty  in  a  policy  of  insurance  is  a 
ooadltion  or  a  contingency,  and  unless  that  be  performed,  there  is  no  contract.  It  is 
perfectly  immaterial  for  what  purpose  a  warranty  is  introduced  ;  but,  being  inserted, 
the  contract  does  not  exist,  unless  it  be  literally  complied  with."  In  Sawyer  v.  Coast- 
ers' Mutual  Ins.  Co.,  6  Gray,  221,  a  vessel  was  insured  for  one  year  from  the  21st  of 
September,  1847.  The  vessel  sailed  from  New  York  on  the  21  st  of  August,  1847, 
with  grain  in  bulk  bound  to  BalUsidore  in  Ireland,  and  on  the  24th  and  25th  of 
September,  while  entering  the  harbor,  received  the  injuries  complained  of.  The  policy 
contained  the  clause :  "  Said  vessel  not  allowed  to  carry  grain  in  bulk  across  the 
Atlantic."  It  was  contended,  on  the  part  of  the  plaintiffs,  that  the  warranty  was  to  be 
eonstraed  literally,  and  that  when  the  policy  was  eiTectod  the  vessel  was  entering  the 
harbor,  and  did  not  afterwards  cross  the  Atlantic  with  grain  in  bulk.  But  the  court 
held  that  the  policy  did  not  insure  the  vessel  if  laden  with  grain  in  bulk,  on  a  voyage 
across  the  Atlantic,  and  that  at  the  time  of  the  loss,  she  was  carrying  grain  in  bulk  on 
such  a  voyage. 

1  Id  Bean  v.  Stupart,  I  Doug.  11,  the  ship  was  warranted  to  have  "thirty  seamen, 
besides  passengers."  The  word  seamen  was  held  to  include  "  the  steward,  cook,  sur* 
goon,  some  boys,  and  apprentices." 

*  In  Smith  v.  Empire  Ins.  Co.,  25  Bai'b.  497,  it  was  held  that  where  the  same  policy 
insures  a  house  and  furniture,  although  at  a  separate  valuation,  and  the  policy  is  void 
as  to  the  building  by  reason  of  a  false  warranty  as  to  incumbrances  thereon,  it  is  void 
as  to  the  furniture  also,  although  there  is  no  incumbrance  on  the  furniture.  This  case 
overrules  Trench  v.  Chenango  Co.  Mnt.  Ins.  Co.,  7  Hill,  122,  which  case  was  also 
doubted  in  Wilson  v.  Herkimer  Co.  Mnt.  Ins.  Co.,  2  Seld.  53.  In  Clark  t*.  New  Eng- 
land Mut.  fire  Ins.  Co.,  6  Cush.  342,  two  buildings  wore  separately  insured  at  a  scp- 
arate  valuation  in  the  same  policy.  One  of  the  buildings  was  alienated  by  the  insured, 
and  it  was  contended  that  this  avoided  the  policy  as  to  both.  mFletcher,  J.,  said :  "  But 
the  shop  was  valued  separately,  and  was  insured  separately,  as  a  separate,  distinct,  in- 
dependent subject  of  insurance,  though  insured  in  the  same  policy.  The  alienation  of 
the  shop  would  no  doubt  avoid  the  policy  pro  tanio,  and  only  pro  tanto.  The  tavern- 
lioiifie  and  the  shop  being  insured  separately,  the  alienation  of  one  would  no  more 
afiect  the  insurance  on  the  other,  than  if  thoy  had  been  insured  in  separate  policies." 
In  Brown  r.  People's  Mut.  Ins.  Co.,  11  Cush.  280,  real  and  personal  estate  were 
iosured  at  a  separate  valuation  in  the  same  policy.  One  premium  note  for  the  whole 
insimincc  was  given,  and  the  policy  secured  a  lien  on  the  whole  property  insured  to 
tecore  the  payment  of  assessments.  The  real  estate  was  incumbered  by  a  mortgage, 
whidi  was  not  disclosed  to  the  insurers,  and  it  was  held  that  the  policy  was  void  as  to 
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A  warranty  must  be  a  part  of  the  policy ;  and  may  be  written 
upon  any  part  o(  it,  but  not  upon  other  papers  or  documents, 
unless  it  is  expressly  referred  to  as  a  warranty  in  the  policy.^ 
And  any  explicit  allegation  or  assertion  of  a  part  may  be  sufficient 
as  a  warranty  thereof.  As,  for  example,  where  a  vessel  is  describ- 
ed as  the  **good  American  ship  called  the  Rodman,"  this  is  a 
warranty  that  the  ship  is  American.*  And  a  statement  that  a 
vessel  was  in  port  on  a  certain  day  has  been  held  to  be  a  warranty 
of  that  fact^  It  has  been  also  held  that  a  statement  that  "  the 
goods  belong  to  the  plaintiffs,  American  citizens,^  is  a  warranty 
of  their  neutrality,  and  not  a  statement  merely.*  In  one  case 
the  insurance  was  stated  to  be  for  the  account  of  M.  Mackay, 
Jr.,  of  Boston.  This  was  considered  as  equivalent  to  a  war- 
ranty that  he  was  owner,  and  as  he  was  known  to  the  parties  as 
an  American  residing  in  Boston,  it  was  held  to  be  a  warranty 
that  the  property  was  American.^  But  the  statement  must  be 
direct,  and  not  collateral.  As  where  a  vessel  is  stated  to  be 
called  the  American  ship  President,  this  is  no  warranty  that 
she  is  an  American  vessel.®  Nor  is  the  calling  a  vessel  by 
an  English  name  a  warranty  that  she  is  English.^  Nor  a  stipu- 
lation that  the  insurers  are  not  to  be  liable  for  damage  to  or 
from  the  sheathing  of  a  vessel,  a  warranty  that  she  is  sheathed.® 


the  whole  amonnt  insured.  The  court  said :  "  The  contract  heing  entire,  and  one 
premium  note  hcing  given,  the  lien  for  the  security  of  the  same  was  affected  by  the 
misstatement." 

1  Bean  v.  Stupart,  1  Doug.  11 ;  Kenyon  v.  Berthon,  1  I>oug.  12,  note,  where  it  is 
held  that  a  statement  is  not  a  warranty  unless  written  upon  the  policy.  See  also,  Jen- 
nings r.  Chenango  Co.  Mut.  Ins.  Co.,  2  Denio,  75 ;  Glcndale  Woolen  Co.  v.  Protection 
Ins.  Co.,  21  Conn.  19;  Routledge  v.  Bnrrcll,  1  H.  Bl.  254;  Williams  v.  New  Eng. 
Hut.  F.  Ins.  Co.,  31  Maine,  219.     See  also  ante,  p.  51,  52. 

*  Barker  v.  Phoenix  Bis.  Co.,  8  Johns.  307;  Atherton  v.  Brown,  14  Mass.  152; 
Higgins  r.  Livermore,  14  Mass.  106;  Lewis  v.  Thatcher,  15  Mass.  431 ;  Francis  v. 
Ocean  Ins.  Co.,  6  Cow.  404 ;  Vandenheuvel  v.  United  Ins.  Co.,  2  Johns.  Cas.  127;  * 
Goix  17.  Low,  1  Johns.  Cas.  341 ;  Murray  v.  United  Ins.  Co.,  2  id.  168;  Yandenheu- 
yel  V.  Church,  2  id.  173,  note. 

^  Eenypn  v.  Berthon,  1  Doug.  12^  note. 

*  Walton  V.  Beihune,  2  Brev.  453. 

*  Kemble  r.  Rhinclander,  3  Johns.  Cas.  130. 

*  Le  Mesurier  r.  Vaughan,  6  Eitist,  382. 
f  Clapham  v.  Cologan,  3  Camp.  382. 

*  Martin  v.  Fishing  Ins.  Co.,  20  Pick.  389. 
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Nor  is  the  description  of  the  risk  "  at  and  from  New  York  to  the 
port  of  Sisal,"  a  warranty  that  there  is  any  port  at  Sisal.^  And  the 
calling  the  vessel  in  the  policy  "  the  good  ship  A,"  is  no  war- 
ranty of  her  sea-worthiness.^  It  has  been  held  in  Louisiana,  in 
a  case  where  a  vessel  had  sustained  an  injury,  and  insurance 
was  effected  "  on  condition  that  the  damage  done  (mentioning 
it)  be  repaired,  and  the  vessel  be  put  in  as  good  order  as  she 
was  previous  to  that  accident,"  that  her  being  repaired  was  not 
a  condition  precedent  to  the  attaching  of  the  policy,  but  meant 
that  the  insured  should  repair  the  vessel  before  she  was  exposed 
to  the  perils  of  the  sea.^  We  must,  however,  express  our  double 
of  the  correctness  of  this  decision.  And  if  the  recital  of  a  fact 
could  have  no  relation  whatever  to  the  risk,  it  would  seem  not 
to  be  a  warranty,  but  merely  a  representation.*  It  has  been  held, 
that  a  non-compliance  with  the  exact  requirement  of  a  warranty, 
at  the  commencement  of  a  risk,  avoids  the  policy,  although 
afterwards  and  before  loss  it  is  complied  with,  and  all  the  other 
risks  are  wholly  distinct  from  that  to  which  the  warranty 
related,^  even  if  the  breach  is  caused  by  one  of  the  perils  against 
which  there  is  insurance.^ 


1  Dc  Longuemere  v.  N.  T.  Fircixi.  Ins.  Co.,  10  Johns.  120.  And  in  Mailer  v. 
Thompson,  2  Camp.  610,  where  the  insurance  was  declared  to  be  "  on  the  cargo, 
being  \,OSl  hogsheads  of  wine,"  it  was  held  that  this  did  not  amount  to  a  warrantj 
that  the  whole  cargo  consisted  of  wine,  but  merely  that  the  insurance  should  attach 
upon  that  part  of  the  cargo  which  consisted  of  the  1,031  hogsheads  of  wine. 

2  Small  r.  Gibson,  16  Q.  B.  141,  3  Eng.  L.  &  Eq.  299,  305. 

'  Hyde  v.  Miss.  M.  &  F.  Ins.  Co.,  10  La.  543.  While  the  vessel  was  being  repaired, 
the  river  rose,  accompanied  by  a  storm,  and  the  vessel  sunk.  The  underwriters  were 
held  liabk  for  a  total  loss. 

*  Mackie  v.  Pleasants,  2  Binn.  363.  The  insurance  in  this  case  was  effected  on  "the 
good  British  brig  called  The  John."  The  vessel  was  insured  at  the  regular  sea  risk 
premium,  and  there  was  a  written  memorandum  at  the  foot  of  the  policy,  that  tho 
insanmce  was  to  be  against  perils  of  the  sea  only,  and  was  to  end  on  cap^re.  The 
vessel  was  not  duly  registered  as  a  British  brig,  but  there  was  evidence  that  her 
captain  was  a  subject  of  Great  Britain.  It  was  also  shown  to  be  the  custom  in  Phila- 
delphia to  insert  all  special  warranties  in  a  separate  clause,  and  that  this  did  mot  con- 
tain any  warranty  of  nationality.  It  was  held  on  all  these  facts,  that  the  vessel  having 
been  lost  by  a  peril  of  the  sea,  the  plaintiff  was  entitled  to  recover.  The  fact  that  the 
nationality  of  the  vessel  was  not  stated  in  the  usual  warranty  clause,  was  considered  as 
of  great  weight  in  determining  the  intention  of  the  parties,  although  it  was  held  that 
a  warranty  could  be  in  any  part  of  the  policy. 

»  Rich  V.  Parker,  7  T.  R.  705,  2  Esp.  615;  Goicoechea  v.  La.  State  Ins.  Co.,  18 
Mart.  La.  51. 

*  Hore  V.  Whitmore,  2  Cowp.  784.    In  1  Phillips  on  Ins.  §  770,  the  rule  is  otherwise 
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If  the  warranty  is  of  a  fact  that  is  not  to  occur  until  after  the 
commencement  of  the  risk,  and  the  loss  occur  before  the  war- 
ranty is  complied  with,  it  is  no  breach  which  discharges  the 
insurers,^  nor  is  it  sach  a  breach,  if  a  compliance  with  the  war- 
ranty was  legal  when  it  was  made,  but  becomes  illegal  after- 
wards ;  for  the  law  never  requires  that  an  illegal  act  should  be 
done.' 

The  usual  subjects  of  express  warranty,  are  ownership  of  the 
property,  it^  neutrality,  and  the  lawfulness  of  the  goods  or  ad- 
venture, the  taking  of  convoy,  and  the  time  of  sailing;  and  we 
will  consider  them  in  their  order. 


A.    Of  the  Warranty  of  Ownership, 

The  insurers  have,  as  has  been  said,  the  right  of  personal 
selection,  as  it  is  obvious  that  property  would  be  far  safer  if 
owned  and  controlled  by  some  persons  than  if  owned  by  others. 
But,  generally,  if  they  wish  to  secure  any  advantage  of  this 
kind,  there  must  be  express  warranty  of  the  ownership ;  for  as 
we  have  seen,  the  owner  need  not  be  named ;  but,  as  we  have 
also  seen,  he  cannot  be  changed  by  assignment  or  transfer,  with- 
out the  consent  of  the  insurers.^ 


stated,  and  Havelock  v.  Hancill,  3  T.  R.  277,  and  Crnikshank  v.  Jansen,  2  Taant. 
301,  are  cited.  Bnt  those  cases,  as  explained  by  the  courts  deciding  them,  do  not 
seem  to  conflict  with  the  above  case  of  Hore  v.  Whitmore,  in  which  the  doctrine  laid 
down  in  the  text  is  expressly  sustained.    Sec  1  Ambuld  on  Ins.  584. 

1  Hendricks  v.  Com.  Ins.  Co.,  8  Johns.  1 ;  Taylor  v,  Lowell,  3  Mass.  331, 347 ;  Batnes 
V.  Holland,  10  Exch.  801 ,  32  Eng.  L.  &  Eq.  503 ;  1  Phillips  on  Ins.  §  771 .  Mr.  Amoald 
questions  this  doctrine,  and  contends  that  it  was  competent  for  the  parties  to  con- 
tract that  the  policy  "  should  be  void  in  iotOf  as  well  upon  the  non-performance  of  some 
promised%ct,  as  upon  the  non-existence  of  some  alleged  event,"  and  says  it  seems 
to  him  that  they  must  be  taken  to  have  done  so.  But  it  is  clear  that  if  a  total  loss 
should  happen  before  the  time  at  which  the  warranty  is  to  be  complied  with,  the 
insnrerVould  have  no  defence,  even  if  ho  could  show  that  the  insured  intended  not 
to  comply  with  it.  This  must  have  been  in  the  contemplation  of  the  parties,  and 
seems  to  show  that  they  could  not  have  intended  to  make  the  contract  void  ab  iniUa 
in  case  of  a  non-compliance  with  the  warranty.    See  1  Amonld  on  Ins.  583. 

«  Brewster  v.  Kitcheil,  1  Salk.  198,  1  Ld.  Baym.  317. 

'  See  ante,  p.  45. 
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B.  Of  the  Warranty  of  Neutrality. 

•  The  most  usaal  cause  of  requiring  a  warranty  of  ownership, 
occurs  where  this  is  done  in  order  to  make  it  certain  that  the 
property  is  neutral,  or  at  least  to  prevent  the  underwriters  from 
assuming  any  risk  arising  from  the  belligerent  character  of  the 
property.  A  warranty  that  the  property  is  "English"  or 
"French,"  means  that  it  is  owned  by  Englishmen  or  French- 
men, and  has  the  proper  proof  and  evidence  of  such  ownership.^ 
To  determine  to  what  nation  a  person  belongs,  regard  must  be 
had  to  the  question  of  domicil.  Thus,  as  we  have  already  seen, 
if  an  American  is  residing  in  England  and  engaged  in  trade 
there,  he  is  as  to  that  trade  considered  as  an  Englishman,^  and 
if  he  insures  goods,  and  warrants  them  to  be  American  property, 
the  underwriters  are  not  liable  for  a  loss  by  capture.^  A  colony 
partakes  of  the  nationality  of  its  parent  country,  so  that  the 
produce  of  an  estate  in  a  colony  of  a  belligerent  power,  owned 
by  a  neutral,  is  considered  as  belligerent^  But  it  seems  that  if 
the  property  is  once  landed  in  a  neutral  country,  or  brought  there 
in  vessels,  and  then  removed  from  those  vessels  to  others  in 
which  it  is  to  be  exported,  it  is  considered  as  neutral.^  But  if 
the  importation  is  only  colorable,  and  the  intention  of  the  im- 
porter is  to  transship  and  export  the  goods,  their  original  character 
remains.^ 

These  questions  have  grown   out  of  a  rule  of  law  which 
appears  to  be  well-established  by  the  English  courts,  though  it 


2  Baring  r.  Clagett,  3  B.  &  P.  201 ;  Lewis  v.  Thatcher,  15  Mass.  431. 

*  See  ante,  p.  IS^n.  1. 

*  Tabbs  V.  BendeUck,  4  Egp.  108. 

«  Tlie  Kaastrom,  cited  5  Rob.  Adm.  21 ;  The  Jafirow  Catharina,  cited  id.  21 ;  The 
Phflmix,  id.  20. 

*  Beiens  o.  Rncker,  1  W.  BI.  313.  In  The  Folly,  2  Bob.  Adm.  361,  an  American 
TCtael  was  captured  on  a  royage  from  a  port  in  Massachnsetts  to  Spain,  with  a  caigo 
consisting  partly  of  the  produce  of  a  Spanish  colony.  The  goods  had  been  imported 
ftom  Havana  in  the  same  yessel,  for  die  same  owners,  and  had  been  landed  in  the 
United  States,  while  the  ship  was  being  repaired,  and  duties  paid  on  them.  Sir 
WSUoM  SoM  held,  that  although  the  landing  of  the  goods  and  the  payment  of  duties 
oo  them  might  not  be  uniyerBally  the  test  of  a  hon&fidk  importation,  yet  that  they  were 
generally  the  criteria,  and  a  restoration  of  the  ressel  was  ordered. 

*  The  Essex,  cited  5  Bob.  Adm.  369 ;  The  William,  id.  385 ;  The  Maria,  id.  365. 
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has  never  been  recognized  in  this  country,  but  on  the  contrary, 
strongly  repudiated,  and  which,  it  seems  to  us,  is  in  direct  con- 
flict with  every  principle  of  the  law  of  nations.  This  rule  is, 
that  a  country  which,  during  peace,  confines  the  trade  of  its 
colonies  to  its  own  subjects,  cannot,  during  war,  open  such  trade 
to  a  neutral.^ 


1  ThU  subject  hflfi  been  so  elaborately  diBCiiBsed  by  the  jarists  of  this  coantry  and 
England,  that  were  we  to  attempt  a  fall  consideration  of  the  question,  we  shonld  only 
be  able  to  repeat  what  has  been  before  said,  and  we  shall,  therefore,  confine  onrselres  to 
a  brief  statement  of  the  origin  of  the  rule,  and  the  reasons  whidi  have  been  niged  in  its 
support,  and  against  it.  This  mle  is  generally  known  by  the  name  of  the  rule  of  1756, 
because  many  vessels  were  then  condemned  for  engaging  in  the  colonial  trade  of  France, 
bnt  Mr.  Duer  contends  that  these  cases  were  decided  on  a  different  ground  from  the 
subsequent  authorities.  See  1  Duer,  Ins.  705.  But  the  rule  was  acted  on  by  Lord 
StowtUy  as  is  stated  in  1  Amould,  Ins.  p.  629,  from  the  year  1792  to  1815,  and  is  firmly 
established  in  England.  Mr.  Amould  states  that  the  rule  rests  on  two  grounds  :  "  I. 
That  the  neutral,  by  thus  acting,  interposes  to  relieve  the  enemy  from  the  condition  to 
which  the  other  belligerent  had  reduced  him,  and  to  that  extent  deprives  that  belligerent 
of  the  advantage  he  jiad  gained ;  2.  That  the  neutral  employed  in  a  trade  reserved  by 
the  enemy  to  his  own  subjects,  identifies  himself  with  that  enemy,  and  assumes  his 
character."  To  these  reasons  another  has  been  added,  that  as  the  neutral  nations  are 
permitted  to  enjoy  the  whole  of  the  trade  to  which  they  were  entitled  in  time 'of  peace, 
they  can  sustain  no  injury  by  their  exclusion  from  that  which  is  first  opened  to  them 
in  time  of  war.    See  I  Duer,  Ins.  706. 

The  objections  to  the  rule  are,  that  it  is  not  founded  on  the  law  of  nations,  but  is  a 
most  unwarrantable  extension  of  the  law  of  blockade  "  at  utter  variance  with  the  prin- 
ciple on  which  the  law  of  blockade  is  certainly  founded,^'  it  being  a  well-settled  princi- 
ple of  law  that  a  neutral  has  a  right  to  trade  with  a  belligerent  except  in  contraband 
goods,  and  to  a  blockaded  port.  The  last  reason  for  the  rule  is  open  to  the  objection 
that  it  has  no  foundation  in  point  of  fact.  If  a  neutral  had,  in  time  of  war,  the  same 
rights  which  he  has  in  time  of  peace,  there  would  be  an  apparent  equity  for  the  mle, 
but  in  time  of  war  he  is  entirely  cut  off  from  all  trade  in  contraband  articles,  and  to 
blockaded  ports.  In  support  of  the  English  rule,  see  The  Ebenezer,  6  Bob.  Adm.  250 ; 
The  Emmanuel,  1  id.  296 ;  The  Immanuel,  2  id.  186, 200 ;  The  Rebecca,  id.  101 ;  The 
Minerva,  3  id.  229 ;  The  Jonge  Thomas,  id.  233,  note ;  The  Charlotte,  4  id.  Appen- 
dix, p.  13;  The  Welvaart,  1  id.  122;  The  Providentia,  2  id.  142;  The  Calypso,  id. 
154;  The  Rosalie  &  Betty,  4  id.  Appendix  A.  p.  3,  n. ;  The  JuKana,  4  id.  328;  The 
Convenientia,  id.  201 ;  The  Anna  Catharina,  id.  107;  The  Thomyris,  Edw.  17;  Lord 
Liverpool's  "Discourse  on  the  conduct  of  the  government  of  Great  Britain,"  etc.; 
Ward  "  On  the  rights  and  duties  of  belligerents  and  neutrals ; "  Stephens'  "  War  in 
disguise.'' 

The  mle  has  been  repudiated  by  the  government  of  this  country  on  the  ground  that 
neutrals  are  entitled  "  to  trade,  with  the  exception  of  blockades  and  contrabands,  to 
and  between  all  ports  of  the  enemy,  and  in  all  articles,  although  the  trade  should  not 
have  been  opened  to  them  in  time  of  peace."  Mr.  Monroe's  letter  to  Lord  Mulgrave, 
September  23, 1805,  and  Mr.  Madison's  letter  to  Messrs.  Monroe  &  Pinckney,  May  17, 
1806.  See  also,  the  memorials  of  the  merchants  of  Baltimore,  New  York,  Boston, 
and  Salem,  5  American  State  Papers,  330^55,  367-879.    The  Baltimore  memorial 
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If  the  property  is  warranted  to  be  of  a  certain  country,  at  a 
time  when  that  country  is  known  to  be  at  peace,  this  may  be 
regarded  as  equivalent  to  a  warranty  of  neutrality.  And  a  war- 
ranty that  the  ship  or  the  cargo  is  neutral,  or  neutral  property, 
means,  first,  that  it  is  actually  owned  by  citizens  of  a  country 
not  at  war  when  the  risk  begins ;  and,  secondly,  that  with  the 
.  property  there  shall  go  all  those  usual  documents  and  precau- 
tions which  prove  the  neutrality  of  the  property  and  protect  it 
from  belligerent  risks.  But  a  declaration  of  war,  made  after  the 
policy  is  made,  although  it  may  render  the  property  belligerent, 
*does  not  avoid  the  policy.^ 

If  the  neutral  or  national  character  of  the  property  be  not  ex- 
pressly warranted,  but  some  fact  is  warranted,  or  so  asserted  as 
to  amount  to  a  warranty,  and  this  fact,  if  true,  would  necessarily 
imply  the  neutrality  of  the  property,  then  that  neutrality  is 
warranted.^  It  seems  to  be  well  settled  that  "  whoever  embarks 
his  property  in  shares  of  a  ship  is  bound  by  the  character  of 
that  ship."  If,  therefore,  a  neutral  owns  part  of  a  vessel,  though 
it  is  purchased  and  held  before  the  war,  and  the  rest  of  the  vessel  is 
owned  by  belligerents,  the  whole  vessel  is  subject  to  condemna- 
tion.' And  it  would,  therefore,  follow  that  a  warranty  of  neutral- 
ity would  be  broken  if  a  belligerent  owned  any  part  of  the  vessel. 

la  regard  to  goods,  the  rule  is  different,^  and  the  warranty  of 
neutrality  is  held  to  extend  only  to  the  interest  of  the  assured,  and 
is  not  broken  by  the  fact  that  a  part  of  the  cargo  not  insured  is  not 
neutral.^  But  if  the  warranty  is  by  an  insured,  whose  interest  cov- 
ers the  whole,  the  belligerent  character  of  any  part  would  render 
the  whole  liable  to  condemnation ;  ^  and  so  it  should  be  if  in  an 


was  dravm  by  Mr.  Pinckney.  We  most  also  call  the  attention  of  the  reader  to  the 
learned  and  elaborate  essay  by  Mr.  Justice  Daer^  to  which  we  are  much  indebted  for  a 
dear  and  accarate  sCatement  of  the  law  on  this  subiect    1  Dncr«  Ins.  69S-725. 

1  Eden  v.  Paikison,  2  Dong.  732 ;  Saloucci  v,  Johnson,  Park  on  Ins.  449,  per  Buller, 
J.    Sec  also,  Tyson  v,  Gumey,  3  T.  B.  477. 

*  See  ante,  p.  106,  and  cases  cited. 

*  The  Vrow  Elizabeth,  5  Rob.  Adm.  2;  The  Primus,  1  Spink^  Adm.  358,  29  Eng. 
L.  &  Eq.  589;  The  Industrie,  1  Spink,  Adm.  444,  33  Eng.  L.  &  Eq.  572. 

*  The  Yrecde  Scholtys,  5  Rob.  Adm.  5,  note ;  The  Primus,  supra, 

*  Livingston  r.  Maryland  Ins.  Co.,  6  Cranch,  274 ;  Barker  v.  Slakes,  9  East,  283. 

^  Goold  V,  United  Ins.  Co.,  2  Caines,  73 ;  Mniray  v.  United  Ins.  Co.,  2  Johns.  Cas. 
les ;  Bayard  v.  Mass.  F.  &  M.  Ins.  Co.,  4  Mason,  256.  In  Calbreath  v,  Gracy,  1  Wash. 
C.  C.  219,  It  was  held,  that  if  property  is  warranted  neutral  and  the  insured  is  owner 
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insurance  of  any  part  there  were  an  express  warranty  that  the 
whole  cargo  was  neutral.  The  law  looks  at  the  equitable  or 
beneficial  interest  in  determining  this  question ;  and,  therefore, 
property  held  by  a  neutral  by  a  legal  title,  but  in  trust  and  for 
the  benefit  of  a  belligerent,  is  belligerent  property.^  And  it  has 
been  held,  that  goods  sold  to  a  belligerent  and  to  be  delivered 
to  him  in  his  own  country,  are  belligerent  during  their  transit;^ 
but  it  would  oppose  the  general  principles  of  the  law  of  contract, 
to  give  this  character  to  the  property  if  the  sale  were  not  com- 
pleted and  the  property  transferred  so  as  to  be  at  the  risk  of  the 
belligerent,  who  had  paid,  or  was  bound  at  all  events  for  the 
price.® 

If  neutral  goods  are  shipped,  in  time  of  peace,  to  a  con- 
signee who  has  not  ordered  them,  so  that  the  property  would 
not  vest  in  him  till  the  goods  were  received,  in  case  of  capture 
they  are  considered  as  the  property  of  the  consignor.^  Bat  if 
they  are  shipped  by  a  neutral  after  the  war  begins,  and  under  a 
contract  made  during  peace,  but  in  contemplation  of  war,  and 
to  be  at  the  risk  of  the  sender  until  delivery,  they  are  put  on 
the  same  footing  as  if  the  contract  were  made  during  war.^ 


of  one  third,  yet  if  be  is  joint  owner  with  others  of  the  whole,  this  is  a  warranty  of  the 
neutrality  of  the  whole,  but  otherwise*  if  the  other  persons  hare  only  a  colorable 
interest. 

1  Mnrray  v.  United  Ins.  Co.,  2  Johns.  Cas.  168.  See  also.  The  Abo,  1  Spink,  Adm. 
347,  29  Eng.  L.  &  Eq.  591. 

3  The  Atlas,  3  Rob.  Adm.  299 ;  The  Sally,  cited  3  id.  300;  The  Anna  Catharina, 
4  id.  107;  The  Jan  Frederick,  5  id.  127.  See  also.  The  Ann  Green,  1  Gallis.  274; 
The  Francis,  1  Gallis.  445 ;  1  Kent's  Com.  86  ;  1  Duer  on  Ins.  423,  et  seq. 

'  The  principle  laid  down  in  the  decisions  cited  in  the  preceding  note  was  opposed 
with  great  force  in  DeWolf  v,  N.  Y.  Firem.  Ins.  Co.,  20  Johns.  214,  2  Cowen,  56.  The 
objection,  as  stated  by  Spencer,  C.  J.,  is  substantially  this  :  As  the  property  in  goods 
on  their  way  to  a  belligerent  to  be  delivered  to  him  in  his  country  does  not  pass  under 
the  contract  of  sale  until  the  delivery,  the  principle  of  the  above  cases  would  exposo 
all  property  bound  to  an  enemy's  country  to  capture  and  condemnation,  and  thus  over- 
throw the  general  principle  that  trade  between  neutrals  and  belligerents,  except  in  con- 
traband goods,  is  lawful.    See  also,  Ludlow  v.  Bowne,  1  Johns.  1. 

*  The  Abo,  1  Spink,  Adm.  347,  29  Eng.  L.  &  Eq.  591. 

»  The 'Packet  De  Bilboa,  2  Rob.  Adm.  133, 135,  per  Sir  WiUtam  Scott,  "A  dis- 
tinction has,  indeed,  been  admitted  in  favor  of  contracts  made  before  a  war  and  with- 
out any  contemplation  of  it;  but  if  the  contract,  being  made  before  the  war,  and  with- 
out any  prospect  thereto,  is  carried  into  execution  by  a  shipment  after  the  breaking*  oat 
of  hostilities,  the  ground  on  which  that  favorable  distinction  is  made  no  longer  exists." 
Per  Sir  William  Scott,  The  Anna  Catharina,  4  Rob.  Adm.  107, 112. 
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If  a  subject  of  a  belligerent  power  ships  goods  to  a  neutral, 
which  have  not  been  ordered  by  him,  so  that  the  belligerent 
retains  the  control  over  them,  they  are  considered  as  his  prop- 
erty.^ The  general  rule  is,  that  belligerent  property  cannot  change 
its  character  while  in  transitu?  so  that  if  by  the  agreement  be- 
tween the  vendor  and  the  vendee  the  goods  were  to  become 
the  property  of  the  latter  on  the  performance  of  a  condition,  it 
would  seem  that  although  this  was  complied  with  before  cap- 
ture, it  would  not  affect  the  rights  of  the  captors  to  consider  the 
goods  as  belligerent.^ 

The  mere  right  of  a  belligerent  seller  to  stop  the  goods  in 
transitu^  on  the  insolvency  of  the  vendee,  is  not  such  an  interest 
HI  him  as  would  make  the  goods  belligerent.^ 

A  neutral  shipper,  becoming  belligerent  by  subsequent  war, 
cannot  protect  the  goods  by  transfer  to  a  neutral  for  that  pur- 
pose.^    And  if  a  neutral  transfer  a  part  of  the  property  to  a  bel- 


1  The  CaroliDa,  1  Rob.  Adm.  305 ;  The  Josephine,  4  Bob.  Adm.  25 ;  The  Aurora, 
id.  21 R;  The  Frances,  8  Cranch,  359.  In  The  Prancis,  1  Gallis.  445,  the  shipment 
was  to  belong  to  the  neatral  at  his  election,  in  twenty-four  hours  after  arriyal.  It  was 
held  that  the  property  was  to  be  considered  as  hostile. 

'In  The  Negotie  en  Zeevaart,  cited  1  Rob.  Adm.  Ill,  and  in  The  Danckebaar 
Airicaan,  1  Rob.  Adm.  107,  it  was  held  that  where  property  was  hostile  when  shipped, 
it  could  not  change  its  character  while  in  transitu,  although  before  capture  the  owners 
had  become  by  capitulation  subjects  of  the  capturing  power. 

*  In  The  Ship  Francis,  1  Gallis.  445,  the  goods  were  to  become  the  property  of  the 
consignee  at  his  election  in  twenty-four  hours  after  arrival.  The  claimants  moved  for 
farther  proof  by  which  they  could  show  that  they  had  made  their  election  before  the 
capture.  Mr.  Justice  Story  refused  to  grant  the  order  for  further  proof,  mainly  on  the 
ground  that  it  would  constitute  no  legal  defence,  on  the  authority  of  the  cases  cited  in 
the  preceding  note. 

*  See  The  Merrimack,  8  Cranch,  317.  Some  confusion  has  arisen  from  the  twofold 
meaning  of  the  ^rds  stoppage  in  transitu.  The  one  is  the  right  of  the  vendor,  when 
he  consigns  goods  to  a  party  who  has  not  ordered  them,  to  take  possession  of  them  at 
any  time,  and  the  other  is  the  right  of  the  vendor,  to  take  the  goods  before  the  vendee 
obtains  possession  of  them,  although  the  sale  is  absolute  in  its  terms,  if  the  vendee  has 
become  insolvent.  In  the  former  case  the  character  of  the  goods  does  not  change  till 
deliveiy,  as  we  have  already  seen,  while  in  the  latter  the  property  vests  in  the  vendee, 
subject  to  the  exercise  of  this  right,  which  is,  as  we  think,  but  an  extension  of  his  lien 
for  the  price,  and  dops  not  act  as  a  rescission  of  the  contract.    See  Vol.  I,  p^339. 

*  The  Vrow  Maigaretha,  1  Rob.  Adm.  336 ;  The  Carl  Walter,  4  id.  207.  So  a  con- 
tract made  by  a  neutral,  in  anticipation  of  his  becoming  belligerent,  to  transfer  property 
in  transitu,  if  for  the  purpose  of  withdrawing  it  from  capture,  will  not  protect  it.  The 
Jan  Frederick,  5  Rob.  Adm.  127. 

10  • 
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ligerent  so  that  this  part  loses  its  neutral  character,  it  is  a  breach 
of  the  warranty  of  neutrality  as  to  the  whole  property.^ 

The  general  rule  is,  that  if  a  neutral  cargo  is  shipped  on 
board  a  belligerent  vessel  before  war  is  declared,  the  bill  of  lad- 
ing need  not  state  for  whose  account  and  risk  the  property  was 
shipped,  but  the  law  is  otherwise  if  it  is  put  on  board  after 
war  is  declared.^ 

The  bill  of  sale  of  the  ship,  the  sea-letter,  or  customary  certi- 
ficate of  nationality,  the  register  of  the  vessel,  the  charter-party, 
shipping  papers  and  roll  of  equipage,  the  log-book,  and  generally 
all  documents  which  usually  state  the  national  character,  and 
especially  the  flag,  must  all  conform  to  this  warranted  neutrality 
of  the  ship.^  Upon  this  point  the  law  goes  so  far  as  to  hold 
that  if  the  vessel  exhibits  only  fiedse  papers  when  she  is  captured, 


^  Goold  V.  ITnited  Ins.  Co.,  2  Caines,  73. 

3  The  Abo,  1  Spink,  Adm.  347,  29  Eng.  L.  &  £q.  591. 

'  No  rule  can  be  laid  down  as  to  the  precise  amonnt  of  eyidence  required.  In  Bar- 
ker V.  Phoenix  Ins.  Co.,  8  Johns.  307,  the  want  of  a  register  was  not  in  itself  ooosid- 
ered  a  breach  of  the  wanrantjr  of  neatralitj,  a  sea-letter  being  held  sufficient  evi- 
dence of  national  character.  The  opinion  of  Lord  Alvaidey  to  the  contrary  in  Baring 
V.  Clagctt,  3  B.  &  P.  201,  was  founded  on  the  idea  that  an  unregistered  vessel  was 
not  considered  as  an  American  vessel  under  the  Act  of  Congress  of  1792.  This  de- 
cision was  given  in  1802,  but  subsequent  legislation  recognises  vessels  owned  wholly 
bj  citizens  of  the  United  States  and  furnished  with  searletters,  as  entitled  to  protection 
as  American  vessels.  See  Act  of  1810,  ante,  vol.  1,  p.  565;  Griffith  v.  Ins.  Co.  of 
N.  A.,  5  Binn.  464 ;  Blagge  v.  N.  T.  Ins.  Co.,  I  Caines,  549 ;  Coolidge  v.  N.  Y.  Fire- 
men's Ins.,  14  Johns.  308;  The  San  Jose  Indiano,  2  GalUs.  268,  285.  The  impor- 
tance of  having  papers  conform  to  the  warrantv  of  neutralitj  maj  be  gathered  from 
the  foUowing^^tatement  of  the  law  bj  Sir  W.  Scott,  in  The  Success,  1  Dods.  131,  132 : 
"  Now  it  is  a  known  rule  of  law,  that  when  parties  agree  to  take  the  flag  and  pass  of 
another  country,  they  are  not  permitted,  in  case  any  inconvenience  should  afterwards 
arise,  to  aver  against  the  flag  and  pass  to  which  they  have  attached  themselves,  and  to 
claim  the  benefit  of  their  real  character.  They  are  likewise  subject  to  this  farther 
inconvenience,  that  their  own  real  character  may  be  pleaded  against  them  by  others." 
See  The  Yigilantia,  1  Rob.  Adm.  1 ;  The  Vrow  Elizabeth,  5  Bob.  Adm.  2,  and  n.; 
The  Vreede  Scholtys,  5  Bob.  Adm.  5,  n.;  Higgins  v.  livermore,  14  Mass.  106; 
Schwartz  v.  Ins.  Co.  of  N.  A.,  3  Wash.  C.  C.  117.  In  a  time  of  peace  the  i«gistry 
seems  to  be  sufficient  to  comply  with  the  warranty  of  neutrality.  Catlett  v.  Pacific- 
Ins.  Co.,  1  Paine,  C.>C.  594.  Compliance  with  the  law  of  nations  is  generally  saf&- 
dent,  and  it  is  not  necessary  to  observe  an  ordinance  of  a  belligerent  power,  especially 
when  it  is  not  known  to  the  neutral.  Si£fken  v.  Lee,  5  B.  &  P.  484.  See  also,  Bar- 
zillay  r.  Lewis,  Park  on  Ins.  469.  What  is  meant  by  a  sea-letter  may  be  shown  by 
parol.  Slcght  v.  Hartshome,  2  Johns.  531,  overruling  same  case  in  Supreme  Court) 
Sleght  v.Bhinelander,  1  Johns.  192. 
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• 

this  is  a  breach,  of  the  warranty  of  neutrality,  tiiough  she  have 
on  board  the  proper  American  papers,  and  have  a  right  to  carry 
the  false  papers ;  because  she  must  not  only  have  proper  papers, 
but  use  them  in  a  proper  time  and  in  a  proper  way.^  As  to  the 
goods,  their  neutral  national  character  must  be  proved  by  the 
invoices  •nd  bills  of  lading,  and  by  all  certificates,  letters,  or 
other  documents  relating  to  the  goods,  which  are  in  themselves 
proper,  or  are  made  so  by  usage.^ 

It  seems  that  simulated  or  false  papers  may  not  only  be  car*- 
ried  when  leave  is  expressly  given,  but  when  a  usage  exists  to 
carry  them  which  is,  or  should  be  known  to  the  insurer.^  But,  in 
one  case,  the  concealment  of  papers  was  declared  to  be  a  breach 
of  the  warranty,  and  the  having  on  board  papers  written  in  sym- 
pathetic ink  and  thereby  rendered  suspicious,  was  held  to  be 
equivalent  to  a  cqncealment  of  material  papers^  If  a  party,  in 
time  of  peace,  for  the  sake  of  avoiding  certain  duties  or  the  like, 
assumes  a  false  character,  he  is  not  concluded  by  such  assump- 
tion, in  case  of  a  war  breaking  out,  from  showing  the  true  char- 
acter and  nature  of  the  goods.^ 

As  a  general  rule,  it  is  a  sufficient  compliance  with  a  warranty 
of  aeutmlity,  if  the  vessel  is  neutral  according  to  the  law  of  na- 
tions, and  if  she  is  captured  and  condemned  for  the  breach  of 
an  ordinance  of  the  capturing  power,  which  was  contrary  to  the 


1  Calbreoih  v.  Gracy,  1  Wash.  C.  C.  219. 

2  Griffith  V.  Ins.  Co.  of  N.  A.,  6  Binn.  464. 

>  LtWingston  r.  Maiyland  Ids.  Co.,  7  Cranch,  506,  per  ManhaU,  C.  J. ;  Calbreath  v. 
Gracj,  1  Wash.  C.  C.  319,  per  Wcuhinffton,  J.  But  generally  the  concealment  of  papers 
anurants  to  a  breach  of  warranty.  LiTin|g^toa  v,  Maryland  Ins.  Co.,  7  Cranch,  506. 
See  OsweU  m  Vigne,  15  East,  70;  Homeyer  v,  Lushington,  15  East,  46;  Steel  v. 
Lacy,  3  Taunt.  S85.  In  Himely  v.  Stewart,  1  Brov.  209,  it  was  held,  that  where  goods 
iasiirad  are  masked  to  avoid  capture,  the  mask  must  be  preserved,  and  if  the  master 
of  the  Tessel  in  which  they  are  laden  has  agreed  with  the  insured  to  protect  them  by 
duming  them  as  his  own,  he  is  the  agent  of  the  insured  for  that  purpose,  and  is  bound 
to  take  every  necessary  measure  and  to  use  every  precaution  consistent  with  his  duty 
to  preserve  the  property,  and  if  the  goods  are  lost  by  his  failure  to  do  so,  the  insurer 
will  not  be  liable ;  nor  will  he  if  the  insured  send  papers  by  the  same  vessel  the  goods 
are  in,  which  lead  to  a  discovery  of  the  contrivance,  and  enable  the  captors  to  unmask 
the  property. 

*  Csrreie  v.  Union  Ins.  Co.,  3  Harris  &  J.  324;  Schwartz  v,  Ins.  Co.  of  N.  A.,  3 
Wash.  C.  C.  117. 

^  The  Yreede  Scholtys,  5  Bob.  Adm.  5,  note. 
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law  of  nations  and  of  which  neither  party  had  notice,  the  nnder- 
writers  are  liable.^ 

While  a  ship  is  forfeited  by  the  master's  disguising  belligerent 
property  on  board  as  neutral,  without  the  authority,  assent,  or 
knowledge  of  the  owner,  the  forfeiture  of  neutrality  by  owner 
or  master  or  both  does  not  operate  as  a  breach  of  netfbality  as 
to  goods  on  board  which  are  actually  neutral,  and  proved  to  be 
so  by  proper  documents,  and  belong  to  another  owner  than  him 
who  has  forfeited  his  goods.' 

As  the  warranty  of  neutrality  of  property  requires  actual 
neutral  ownership,  and  proper  proof  of  this,  so  it  requires  such 
trade,  conduct,  and  course  of  transaction  as  shall  be  in  con- 
formity and  adaptation  to  this  warranty.  And,  therefore,  if  the 
neutral  interests  or  property  are  undistinguishably  mixed  up 
with  belligerent  interests  or  property,  they  become  liable  them- 
selves to  all  the  incidents  and  effects  of  a  belligerent  character.' 

So  a  resistance  of  a  search  when  rightfully  demanded,^  an 
attempt  at  rescue,^  seeking  belligerent  protection  or  receiving  it,* 


1  Majme  v.  Walter,  3  Doag.  79. 

*  The  mere  hud  of  there  being  beUigereiit  property  on  board  a  neotral  ressel  will 
not  be  a  breach  of  the  warranty  of  neatralitj  of  the  TesseL  "Bat  if  the  neatral  en- 
dearors,  bj  false  i^pearances,  to  ooTer  the  property  of  a  belligerent  from  the  lawfnl 
seiiore  of  his  enemy,  such  condact  identifies  the  neotral  with  the  belligerent,  whom  he 
thos  endeavors  to  protect,  and  the  increase  of  risk  by  being  carried  in  for  adjndicaition 
is  prodnced,  not  by  a  legal  act,  as  in  the  former  case,  but  by  a  fraad  on  the  nentrality 
of  his  own  gOTemment,  and  npon  the  rights  of  the  belligerent.  The  warranty  of  neu- 
trality is  broken  by  imneotral  condact  in  the  insured."  Schwartz  r.  Ins.  Co.  of  N.  A., 
3  Wash.  C.  C.  117;  The  Fortana,  3  Wheat.  236,  245.  If  the  master,  as  general 
agent  of  a  neatral  cargo,  belonging  to  him  and  other  persons,  covers  belligerent  prop- 
erty on  board  as  neatral,  this  works  a  forfeitare  of  die  property  of  his  principals,  al- 
though it  is  done  withoat  their  knowledge,^d  altfaoagh  their  property  can  plainly  be 
distingaished  from  the  covered  property  by  the  biUs  of  lading  and  the  invoices  on 
board.  Phceniz  Ins.  Co.  v.  Pratt,  S  Binn.  308,  reversing  same  case  at  nisi  prius,  Pratt 
V.  Phoenix  Ins.  Co.,  1  Browne,  15S.  Bat  it  is  evident  that  the  character  of  the  cargo 
on  board  belonging  to  other  shippers  woald  not  be  affected ;  for  even  if  the  ship  is 
belligerent  it  may  be  shown  that  tlw  cargo  is  neatraL    See  ante,  p.  Ill,  n.  4. 

*  The  Princcasa,  2  Rob.  Adm.  49. 

«  The  Maria,  1  Rob.  Adm.  340,  360;  Garrels  r.  Kensmgton,  8  T.  R.  230 ;  Snow- 
den  V.  Pbonux  Ins.  Co.,  3  Binn.  457,  468 ;  Brown  r.  Union  Ins.  Co.,  5  Day,  1.  See, 
oonfra,  Saloacd  r.  Johnson,  Pai^,  Ins.  498.  This  right  of  search  does  not  exist  in 
time  of  peace.    The  Mariana  Flora,  11  Wheat.  1. 

»  Garrels  r.  Kensington,  8  T.  R.  230;  M'Lellan  r.  Maine  F.  &  M.  Ins.  Co.,  12 
Mass.  246 ;  Rolnnson  v.  Jones,  8  Mass.  536 ;  Brown  r.  Union  Ins.  Co.,  5  Day,  1. 

*  As  where  she  sails  under  a  belUgerent  convoy,  or  one  of  her  own  nation.    The 
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ate  all  breaches  of  the  warranty  of  neutrality,  because  they 
belong  to  the  conduct  of  a  belligerent ;  but  it  is  said,  in  quali- 
fication of  this  rule,  that  if  any  of  these  or  similar  things 
are  done  because  a  belligerent  renders  them  necessary  by  his 
own  illegal  conduct,  they  are  justifiable,  and  do  not  violate  the 
warranty  of  neutrality.^  • 

But  if  the  captors  do  not  put  on  board  persons  competent  to 
navigate  the  vessel  into  port  for  adjudication,  her  own  master 
and  crew  are  not  bound  to  do  this.  And  if  the  vessel  is  given 
up  to  them,  and  they  pursue  their  original  course  against  the  wish 
of  the  captors,  this  is  not  a  rescue.^  But  if  the  neutral  crew 
undertake  and  promise  to  navigate  the  vessel  to  the  destined 
port  for  adjudication,  and  the  vessel  is  given  up  to  them  for  this 
purpose,  and  they  violate  their  promise  and  take  the  vessel  into 
their  own  hands  for  their  own  purposes  and  benefit,  this  is  an 
unlawful  rescue.^ 

Any  acts  in  respect  to  neutral  property,  which  have  for  their 
purpose  the  preventing  of  a  belligerent  from  exercising  the 
right  he  has  over  neutral  property  as  such,  generally  give  to  the 
belligerent  whom  it  is  endeavored  thus  to  obstruct  or  deceive, 
the  right  of  treating  the  property  as  belligerent;  even  to  the 
extent  of  condemning  the  property  whether  ship  or  cargo,  mixed 
up  with  it  and  implicated  in  the  same  wrongful  purpose.^ 


Mana,  1  Rob.  Adm.  340;  The  Joseph,  1  Gallis.  545, 548 ;  The  Sampson,  dted  I  Bob. 
Adm.  346.  In  The  Julia,  1  Gallis.  594,  8  Cranch,  181,  it  was  held,  that  a  license  from 
tbe  enemy,  on  board  an  American  ressel  on  a  royage  to  a  nentral  port  in  alliance  with 
tfie  enemy,  woald  subject  the  vessel  and  cargo  to  confiscation  as  prize  of  war,  if  the 
terms  of  the  license  were  such  as  to  prove  an  intercourse  with  the  enemy  and  a  direct 
sabserrjency  to  his  interests.  And  the  court  were  also  strongly  inclined  to  the  opinion 
that  a  license,  without  any  such  peculiar  terms,  would  have  the  same  efiect.  If,  how- 
ever, the  belligerent,  against  whom  such  convoy  is  taken,  puts  the  neutral  in  a  state  of 
ootlawry  withouf  just  cause,  as  where  a  decree  of  the  French  emperor  made  every  ship 
which  had  been  visited  by  an  English  vessel  liable  to  capture,  then  convoy  may  be 
taken.  Snowden  v,  Phcenix  Ins.  Co.,  3  Binn.  457.  The  following  illustration  is  given 
by  the  conrt :  ''  Suppose  France  had  declared  war  against  the  United  States  after  the 
commencement  of  the  voyage,  might  not  the  captain  have  put  himself  under  British 
oonvoy  without  breach  of  the  warranty  ?  " 

^MTiCllan  v.  Maine  Fire  &  Mar.  Ins.  Co.,  12  Mass.  246.    See  also,  Snowden  v. 
Pliceniz  Ins.  Co.,  3  Binn.  457,  note  supra. 

*  The  Pennsylvania,  1  Act.  33. 

*  Wilcocks  V.  Union  Ins.  Co.,  2  Binn.  574. 

*  The  "Eliza,  &  Katy,  6  Rob.  Adm.  185 ;  The  Fanny,  1  Bods.  443 ;  Blagge  v.  New 
York  Ins.  Co.,  1  Caines,  549. 
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It  is  to  be  noticed,  however,  that  the  ship  and  the  cargo  are  so 
far  distinct,  that  neutral  goods  may  be  pat  on  board  a  bellig- 
erent ship  without  being  liable  to  be  made  prize  of  war ;  and 
that  if  the  ship  be  neutral,  it  is  no  ^ach  of  the  warranty  of  her 
neutrality,  that  she  takes  oh  board  and  carries  belligerent  goods.^ 

The  law  of  nations  ii^espect  to  neutral  property  is  controlled 
to  a  considerable  extent  by  treaties,  between  different  countries, 
and  it  would  seem  that  the  terms  and  provisions  of  the  treaties 
must  be  strictly  complied  with.^. 

Another  division  of  this  question  of  neutrality  is  that  of 
blockade.  The  questions  in  respect  to  this  subject  have  been 
treated  somewhat  at  length  in  the  first  volume,^  and  we  do  not 
consider  it  necessary  to  repeat  them  here ;  merely  adding  some 
additional  rules  which  have  been  the  subject  of  adjudication. 
It  has  been  held  that  if  notice  of  a  blockade  has  been  formally 
made  to  a  foreign  government,  no  individual  of  that  nation  will 
be  allowed  to  aver  ignorance  of  it  as  against  the  blockading 
power>    But  as  between  the  parties  to  the  contract  of  insur- 


1  Barker  v.  Blakes,  9  East,  283.  In  the  case  of  The  Nereide,  9  Cranch,  388,  Mar- 
ahall,  C.  J.,  said :  "  The  rule  that  the  goods  of  an  enemy  fonnd  in  the  vessel  of  a 
friend  are  prize  of  war,  and  that  the  goods  of  a  friend  found  in  the  yessel  of  an  enemy 
are  to  be  restored,  is  believed  to  be  a  part  of  the  original  law  of  nations,  as  generally, 
perhaps  nnirersally,  acknowledged In  the  practical  application  of  this  princi- 
ple, so  as  to  form  the  rale,  the  propositions  that  the  neutral  flag  constitutes  no  protec- 
tion to  enemy  property,  and  that  the  belligerent  flag  communicates  no  hostile  charac- 
ter to  neutral  property,  are  necessarily  admitted.  The  character  of  the  property,  taken 
distinctly  and  separately  from  all  other  considerations,  depends  in  no  degree  upon 
the  character  of  Uie  vehicle  in  which  it  is  found.'' 

This  question  has  been  materially  affected  by  late  treaties  made  with  reference  to 
the  war  of  the  allies,  England,  France,  and  Turkey,  against  Russia. 

*  The  treaty  of  1778,  between  France  and  the  United  States,  provided  "that  in  case 
either  of  the  parties  should  be  engaged  in  war,  the  ships  and  vessels  "belonging  to  the 
people  of  the  other  ally  must  bo  furnished  with  searletters  or  passports,  expressing  the 
name,  property,  and  bulk  of  the  ship,  as  also  the  name  and  place  of  habitation  of  the 
master  or  commander  of  the  said  ship."  Under  this  clause  it  has  been  held  that  a 
passport  to  G.  D.,  master  or  commander  of  the  ship  called  The  Mount  Vernon,  of  the 
town  of  Philadelphia,  of  the  burden  of  424  27-95  tons,  being  at  present  in  the  port  of 
Philadelphia,"  etc.,  was  not  sufficient,  because  the  place  of  habitation  of  the  master 
was  not  set  forth,  the  words  "of  the  town  of  Philadelphia"  being  held  to  apply  to  the 
ship  and  not  to  the  master.  Baring  r.  Christie,  5  East,  398-;  Baring  v.  Clagett,  3  B. 
&P.  201. 

•See  Vol.  1,  p.  276. 

*  See  Vol.  1,  p.  277. 
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ance,  it  is  always  a  question  of  fact,  whether  there  was  actual 
notice  or  knowledge.^ 

If  the  blockading  squadron  is  driven  off  by  a  storm  or  a 
change  of  wind,  the  presumption  is  that  there  is  an  intention  to 
return,  and  there  is  therefore  no  discontinuance  of  the  blockade.^ 
But  this  presumption  does  not  exist  when  the  squadron  is  driven 
oflF  by  a  superior  force ;  but  notice  must  be  given  of  the  recom- 
mencement of  the  blockade,  either  by  public  declaration  or  by 
the  notoriety  of  the  fact^  The  blockade  must  be  strictly  ob- 
served on  the  part  of  the  blockading  force.  If^  therefore,  they 
permit  some  vessels  to  pass  the  line  of  blockade  and  enter  the 
p(»rt,  other  ships  may  presume  the  blockade  to  be  raised,  and 
attempt  to  enter  without  leaved  And  a  relaxation  of  a  block- 
ade in  favor  of  belligerents,  to* the  exclusion  of  neutrals,  is  ille- 
gaL^  If  permission  to  enter  is  obtained  from  the  commander  of 
the  blockading  force  through  fraud  or  falsehood,  it  is  certainly  of 


1  In  Harratt  r.  Wise,  9  B.  &  C.  712,  Lord  Tenterden,  C.  J.,  said :  "Although  the 
blockading  nation  maj,  bj  the  law  of  nations,  be  allowed  to  consider  its  notification 
of  a  blockade,  as  notice  thereof  to  all  the  sabjects  of  the  nation  to  which  the  noti- 
fication has  been  made,  for  it  cannot  be  expected  that  the  blockading  nation  should  be 
able  or  required  to  prove  actual  knowledge  in  the  master  of  every  vessel  of  the  other 
coontty,  jet  such  a  rule,  allowing  it  to  prevail  to  the  supposed  extent  (though  it  ap- 
pears probably  to  be  open  to  some  qualification  and  relaxation  for  the  furtherance  of 
jostice  and  the  benefit  of  commerce),  cannot,  in  our  opinion,  be  applied  to  the  case  of 
insuranoe.  And,  if  the  possibility,  or  even  probability,  of  actual  knowledge  should  be 
considered  as  legal  proof  of  the  fact  of  actual  knowledge,  as  a  presumptio  juris  et  de 
jure,  the  presumption  might,  in  some  cases,  be  contrary  to  the  fact,  and  such  a  rule 
might  work  injustice.  We  therefore  think  that  such  a  rule  cannot  be  established  as  a 
role  of  insurance  law ;  but  that  knowledge,  like  other  matters,  must  become  a  question 
of  fact  for  the  decision  and  judgment  of  a  jury."  See  also,  Naylor  v,  Taylor,  9  B.  & 
C.  718 ;  Medeiros  v.  Hill,  8  Bing.  231. 

s  The  Neptunus,  1  Rob.  Adm.  170,  171 ;  The  Frederick  Molke,  id.  86 ;  The  Co- 
lombia, id.  154,  156;  The  Juffirow  Maria  Schroeder,  3  Bob.  Adm.  147;  Raddiff  v. 
United  Ins.  Co.,  7  Jdhns.  38,  54. 

>  The  Triheten,  6  Bob.  Adm.  65 ;  The  Hoffnung,  6  Rob.  Adm.  112. 

*  The  Rolla,  6  Bob.  Adm.  364,  372.  In  Oldden  v.  M'Chesney,  5  S.  &  B.  71,  the 
ooort  said :  '*  There  is  no  necessity  for  perfect  uniformity  in  maintaining  a  blockade, 
because  there  may  be  particular  reasons  for  permitting  particular  vessels  to  go  in,  or 
ouL  But  the  blockade  should  be  preserved  in  so  steady  a  manner,  as  not  to  give  nea- 
tnds  just  cause  for  supposing  that  it  is  raised.  This  they  must  suppose,  if  ships  are 
capridonsly  permitted  to  enter,  or  depart.  The  neutral  certainly  goes  upon  ticklish 
gioandy  who  ventures  to  depart,  while  any  of  the  belligerent  ships  are  in  the  neighbor- 
liood.  All  that  can  be  said  of  the  law  is,  that  a  neutral  ship  ought  not  to  be  con- 
demned for  breach  of  blockade,  if  other  ships  under  the  same  circumstances  have  been 
permitted  to  depart." 

^  Northcote  v.  Douglas,  10  Moore,  P.  C.  37. 
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no  validity  ;  but  if  permission  is  given,  npon  a  bond  fide  state* 
ment  of  all  the  facts  in  the  case,  it  would  clearly  seem  that  the 
vessel  could  not  afterwards  be  arrested.^  And  it  has  been  held 
that  if  a  vessel  sails  for  a  blockaded  port  and  is  informed  on  the 
way  by  a  vessel  of  the  blockading  power,  though  it  does  not 
belong  to  the  blockading  fleet,  that  the  port  is  open,  the  master 
may  proceed  on  his  course.^ 

It  has  been  said  that  in  some  instances,  ^  licenses  are  to  be 
favorably  regarded,  and  that  it  imports  the  good  faith  and  honor 
of  the  government  which  grants  them,  not  to  press  the  letter  too 
rigorously."  ^ 

A  distinction  exists  between  the  liability  of  the  cargo  and  of 
the  ship  to  condemnation  for  a  breach  of  a  blockade.  Piimd  facte 
the  cargo  is  considered  as  liable  to  condemnation,  if  any  breach 
has  been  made  which  subjects  the  ship  to  condemnation.^  But 
the  cargo  is  not  liable  to  condemnation  if  it  is  the  property  of  a 
person  other  than  the  owner  of  the  ship,  and  its  owner  was  not 
cognizant  of  the  intended  violation.^  If,  however,  the  owners  of 
the  cargo  gave  the  master  discretionary  power,  they  are  liable  for 
his  acts;^  or  if  the  cargo  was  loaded  after  notification  of  the 
blockade,  the  parties  having  full  knowledge  of  the  fact.^  And 
so  they  are  afortioriy  if  they  are  also  owners  of  the  ship.^ 


1  Oldden  v.  M'Chesnej,  5  S.  &  R.  71.  Some  doubt  is  expressed  in  thiB  case 
whether  such  a  right  would  exist  if  it  were  manifest  "  that  the  commander  acted  in 
Tiolation  of  an  order  of  his  sovereign,  which  had  been  made  known  to  the  world.'' 

»  The  Neptunus,  2  Rob.  Adm.  1 10. 

'  The  Juno,  2  Rob.  Adm.  116.  In  this  case  the  vessel  sailed  for  Amsterdam,  not 
knowing  that  the  port  was  blockaded.  The  master,  when  he  found  it  out,  petitioned  for 
leave  to  export  to  the  Ylie,  Embden,  or  Rotterdam  ;  and  permission  was  given  him  to 
go  to  the  ports  of  the  Ylie,  Embden,  Rotterdam,  or  elsewhere.  It  was  held  that  he 
might  go  to  Amsterdam  through  the  Texel  as  well  as  through  th6  Ylie  passage.  And 
although  the  license  said  nothing  about  coming  out  again,  yet  it  was  held  that  tbla 
was  a  benefit  incidental  to  the  license,  and  inseparable  from  it.  And  under  all  the  cir- 
cumstances of  the  case,  the  master  having  taken  a  return  caigo  and  sailed  (^penlv  and 
hondjidei  it  was  held  that  if^fae  was  wrong  he  acted  under  a  misapprehension  that  the 
blockade  as  to  him  was  entirelj  relaxed,  and  that  his  vessel  therefore  was  not  liable  to 
condemnation. 

*  The  Neptunus,  S  Rob.  Adm.  173. 

^  The  Mercurius,  1  Rob.  Adm.  80 ;  The  Exchange,  Edw.  Adm.  39,  43 ;  The  Ade- 
laide, 3  Rob.  Adm.  281. 

»  The  Columbia,  1  Rob.  Adm.  154. 

7  The  Adonis,  5  Rob.  Adm.  256. 

0  The  Mentor,  1  Act.  60. 
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A  blockade  may  be  broken  by  egress  as  well  as  by  ingress.^ 
No  notice  of  a  blockade,  after  it  has  existed  de  facto  for  any 
length  of  time,  is  necessary  to  be  made  to  vessels  confined  in 
the  port,  ^  the  continued  fact  being  of  itself  sufficient  notice."  ^ 
A  vessel  may  leave  a  blockaded  port  in  ballast,^  or  with  a  cargo 
placed  on  board  before  the  declaration  of  the  blockade.^  But  if 
placed  on  board  afterwards,  both  vessel  and  cargo  are  con- 
demned, provided  the  cargo  belongs  to  the  owner  of  the  ship,  or 
its  owner  was  cognizant  of  the  act  of  the  captain.^  And  this 
right  to  leave  a  port  with  a  cargo  laden  on  board  before  the  dec- 
laration of  the  blockade  is  to  be  construed  strictly,  and  does  not 
exist  unless  the  cargo  was  actually  on  board,  or  in  lighters  for 
the  purpose  of  being  conveyed  to  the  ship,  although  it  may  have 
been  purchased  and  warehoused  previously  to  the  notification.^ 

If  the  cai^o  has  been  sent  in  previously  to  the  blockade,  it 
may  be  withdrawn  by  the  owner."^  And  the  minister  of  a  neu- 
tral country  may  charter  a  vessel  to  send  home  distressed  sea- 
men of  his  country ;  but  if  a  cargo  is  taken  in  the  vessel  both  it 
and  the  vessel  are  liable  to  condemnation.^  So  it  is  a  breach  of 
the  blockade,  if  a  vessel,  after  the  blockade  is  notified,  continues 
to  embark  cargo.^  And  if  a  master  voluntarily  enters  a  blockaded 
port  and  is  there  compelled  to  sell  his  cargo,  this  is  no  excuse 


1  Tottie  V.  Heathcote,  10  Moore,  P.  C.  70. 
3  The  Vrouw  Jadith,  1  Rob.  Adm.  150. 

*  The  Potsdam,  4  Rob.  Adm.  89;  The  Jano,  2  Rob.  Adm.  116, 119.  Bat  a  ship 
cannot  enter  a  port  iu  ballast,  even  if  the  purpose  be  to  bring  awaj  a  cargo  purchased 
previoiislj  to  the  blockade.    The  Comet,  £dw.  Adm.  32. 

*  OHrera  r.  Union  Ins.  Co.,  3  Wheat.  183;  The  Vrouw  Judith,  1  Rob.  Adm.  150. 
«  The  Frederick  Molke,  1  Rob.  Adm.  86. 

*  Oidden  v.  M'Chcsnej,  5  S.  &  R.  71.  In  The  RoUa,  6  Rob.  Adm.  364,  371,  it  was 
argued  that  the  rule  did  not  apply  to  a  caiigo  consisting  of  hides  and  tallow,  and  other 
aiticles,  of  which;  in  warm  clunates,  it  would  be  necessary  to  defer  the  shipment  till 
the  last  moment,  and  that  a  possession  in  warehouses  should  be  taken  as  equivalent  to 
die  possession  by  shipment,  but  Sir  WiUiam  Scott  said :  "  I  do  not  feel  that  there  is  any 
just  ea)I  upon  me  to  distinguish  in  their  favor,  or  to  depart  in  this  particular  case  fromi 
those  rules  which  the  court  has  felt  itself  under  the  necessity  of  laying  down,  to  pre- 
vent the  continual  danger  of  being  imposed  on  by  particular  evidence,  if  I  was  to  per- 
mit the  exemption  to  be  carried  further  than  to  a  delivery  on  board  the  ship,  or  ini 
ugmers. 

7  The  Jnffrow  Maria  Shroeder,  cited  4  Rob.  Adm.  89. 

*  The  Rose  in  Bloom,  1  Dods.  57,  58. 

*  The  Calypso,  2  Rob.  Adm.  298. 

YOL.  IL  11 
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for  the  breach  of  the  blockade.^  And  it  is  a  breach  if  he  there 
purchases  an  enemy's  vessel.^  An  exception  to  this  rule  is  made 
where  the  vessel  was  originally  the  property  of  the  purchaser,  in 
which  case  the  transaction  is  considered  as  a  ransom  or  compVo- 
mise.2  Nor  (}^es  the  rule  apply  to  the  case  of  a  vessel  pur- 
chased of  one  neutral  by  another.* 

If  a  vessel  escapes  from  a  blockaded  port  she  may  be  cap- 
tured in  any  part  of  her  voyage.^  And  where  a  vessel  sailed 
from  a  blockaded  port  in  France  for  New  Orleans,  it  was  held 
that  the  voyage  was  not  so  terminated  by  her'being  driven  into 
a  port  of  Great  Britain,  as  to  prevent  her  being  seized  there.®  If 
a  place  is  not  invested  by  land  as  well  as  by  sea,  it  has  been  held 
that  if  goods  are  taken  from  it  by  land,  or  in  any  other  way 
which  is  not  blockaded,  and  then  shipped,  they  are  not  liable  to 
be  seized.^ 

C.    Of  the  Warranty  of  Convoy, 

The  clause  containing  the  warranty  to  sail  with  convoy,  which 
is  common  in  English  policies  in  time  of  war,  is  seldom,  if  ever, 
'  employed  in  this  country.®  It  may,  however,  be  well  to  state 
briefly  some  of  the  leading  English  decisions  upon  this  sub- 
ject 

As  a  general  rule  the  coiivoy  must  be  for  the  whole  voyage ;  ^ 
but  as  the  entire  system  of  convoys  is  under  the  direction  and  con- 
trol of  government,  it  follows  that  the  warranty  is  complied  with 
by  joining  a  convoy,  however  small  it  may  be,^®  even  if  it  is  not 


1  The  Bj'field,  Edw.  Adm.  188. 

2  The  General  Hamilton,  6  Rob.  Adm.  61 ;  The  Vigilantia,  6  Rob.  Adm.  122. 

*  The  Rose  in  Rlooro,  1  Dods.  57. 

*  The  Vigilantia,  6  Rob.  Adm.  122. 

*  The  Welvaart  Van  Pillaw,  2  Rob.  Adm.  128. 

*  The  General  Hamilton,  6  Rob.  Adm.  61. 

^  The  Ocean,  3  Rob.  Adm.  297  ;  The  Stert,  4  id.  65.  And  goods  may  be  sent  to  a 
blockaded  port  in  the  same  indirect  way.    The  Jonge  Pieter,  4  Rob.  Adm.  79. 

^  In  England  this  subject  has  been  to  some  extent  provided  for  by  statnte.  See  13 
Car.  2,  Stat.  1,  c.  9,  §  13 ;  22  Geo.  2,  c.  33,  §  17 ;  38  Geo.  3,  c.  76  ;  43  Geo.  3,  c,  57. 
For  decisions  under  these  statutes,  see  Cohen  v.  Hinckley,  1  Taunt.  249 ;  Henderson 
t;.  Hinde,  id.  250,  note;  Hinckley  r.  Walton,  3  id.  131 ;  Long  r.  Duff,  2  B.  &  P.  209; 
Carstairs  v.  Allnutt,  3  Camp.  497 ;  Metcalfe  v.  Parry,  4  Camp.  123. 

*  Lilly  r.  Ewer,  1  Doug.  72 ;  Jeffery  r.  Legender,  3  Ler.  320. 

10  Manning  i;.  Gist,  3  Doug.  74.    The  commander  of  the  conroy  in  this  case  sent  a 
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going  to  the  port  of  destination  of  the  vessel  insured,  but  the 
latter  will  have  to  join  another  convoy^  or  even  to  proceed 
alone,^  if  vessels  to  that  port  are  so  directed  by  the  government. 
If  a  general  rendezvous  is  appointed,  the  vessel  may  sail  for 
that  place  without  convoy,^  although  there  is  a  convoy  for  ships 
bound  for  other  destinations  between  the  port  of  loading  and  the 
place  of  rendezvous.*  But  if  the  convoy  is  gone  when  the  vessel 
arrives,  she  cannot  endeavor  to  overtake  it  ;^ 'nor, is  it  sufficient 
to  sail  under  the  protection  of  a  single  man-of-war  which  does 
not  belong  to  the  convoy ;  ^  nor  with  a  convoy  appointed  for  an- 
other voyage,  though  it  may  be  bound  upon  the  same  course  for 
the  greater  part  of  the  way.^ 

It  is  generally  necessary  to  obtain  sailing  orders,  because 
without  them  the  captain  cannot  answer  signals,  or  know  the 
place  of  rendezvous  in  case  of  a  storm,  and  he  does  not  in 
effect  put  himself  under  the  protection  of  the  convoy.®  But  the 
obtaining  the  orders  does  not  seem  to  be  in  the  nature  of  a  con- 
dition precedent,  for  if  the  commander  of  the  convoy  refuses  to 
give  them,*  or  they  cannot  be  obtained  on  account  of  the 
weather,  the  vessel  may  sail  without  them.^^ 


angle  man-of-war  to  bring  vcsselfl  to  a  certain  place  to  join  the  rest  of  the  convoy,  and 
it  wa«  held,  that  the  warranty  was  complied  with  bj  sailing  with  this  vessel. 

1  De  Garay  v.  Clagget,  Park,  Ins.  455.  See  also,  Smith  v.  Beadshaw,  per  Lord 
ManBfidd^  C.  J.,  Park,  Ins.  454. 

s  In  D'Egaino  v.  Bewicke,  2  H.  Bl.  551,  the  vessel  was  going  to  St.  Sebastian,  and 
the  convoy  only  went  to  Bilboa.  It  was  held,  that  as  neither  party  could  know  the  in- 
stmctions  of  government,  it  was  a  sofficicnt  compliance  with  the  warranty  if  the  assured 
took  the  convoy  provided. 

'  LethoUer's  Case,  2  Salk.  443 ;  Bond  t;.  Gonsales,  2  Salk.  445 ;  Gordon  v.  Morley, 
2  Stza.  1265;  Campbell  v.  Bordieu,  id.;  Hinckley  v.  Walton,  3  Taunt.  131,  136,  per 
Lord  Mansfiddf  C.  J. 

*  Warwick  p.  Scott,  4  Camp.  62. 

^  Cohen  v,  Hinckley,  I  Taunt.  249.  See  also.  Gale  v.  Macheli,  Park,  Ins.  529,  2 
Mlarsh.  Ins.  659. 

*  Hibbert  v.  Pigon,  Park,  Ins.  443.  The  vessel  in  this  case  sailed  with  a  single  ship 
or  war,  joined  the  convoy,  and  was  subsequently  lost.  It  was  held,  that  at  she  had 
not  sailed  with  convoy  in  the  first  instance,  the  underwriters  were  not  liable. 

7  Cohen  p.  Hinckley,  1  Taunt.  249. 

*  Webb  p.  Thompson,  1  B.  &  P.  5 ;  Anderson  p.  Pitcher,  3  Esp.  124,  2  B.  &P.  164. 
See  also,  Hibbert  p.  Pigou,  Park,  Ins.  443,  where  this  question  was  discussed  but  not 
decided. 

*  Veedon  v.  Wilmot,  Park,  Ins.  444,  note. 
^  Victorin  p.  Cleeve,  2  Stra.  1250. 


124  ON  THE  LAW  OF  MARINE  INSURANCE.  [eOOK  H. 

If  a  vessel  neglects  to  obey  sailing  orders  in  starting,  this  is  a 
breach  of  the  warranty.^  Not  only  must  a  vessel  sail  with  the 
convoy,  but  it  would  seem  that  she  must  start  as  soon  as  possi- 
ble, and  if  she  delays,  and  is  lost  in  consequence  thereof,  the 
underwriters  are  exonerated,  although  some  of  the  vessels  started 
after  she  did.^  If  the  fleet  is  dispersed  by  a  stomi,  the  vessel 
insured  may  run  immediately  for  her  port  of  destination.®  So 
if  she  is  driven  back  to  the  port  of  clearance,  she  may  sail  again 
without  waiting  for  a  convoy  from  that  port,  or  joining  one  at 
another  port.*  And  it  has  been  held,  that  if,  after  the  vessel  has 
once  joined  the  convoy,  she  is  separated  and  lost,  the  under- 
writers are  liable  unless  the  separation  was  caused  by  the  wilful 
fault  of  the  master.^ 


D.  Of  the  Warranty  of  the  Time  of  Sailing. 

Another  express   warranty    of    frequent  occurrence,  is   that 
which  relates  to  the  time  of  the  ship's  sailing.®     As  to  this  it  is 


1  Taylor  ».  Woodness,  Park,  Ins.  4M. 

^  Waltham  v.  Thompson,  1  Marsh.  Ins.  376. 

'  Audlej  i;.  Dnff,  2  B.  &  P.  111.    See  also,  Manning  v.  Gist,  3  Dong.  74. 

*  Laing  v.  Glover,  5  Taant.  49.  This  case  was,  however,  decided  under  the  pro- 
visions of  the  statute  of  43  Geo.  3,  c.  57.  See  contra,  Morrice  v.  Dillon,  2  Selw.  N. 
P.  11th  cd.  1005. 

B  Jeffries  v.  Legandra,  2  Salk.  443. 

^  In  Baines  v,  Holland,  10  Exch.  801,  32  Eng.  L.  &  Eq.  503,  the  vessel  was  insured 
at  and  from  New  York  to  Quebec,  during  her  stay  there,  and  thence  to  the  United  King- 
dom; the  said  ship  being  warranted  to  sail  from  Quebec  on  or  before  the  1st  of 
November,  1853.  The  vessel  was  lost  on  the  voyage  from  New  York  to  Quebec.  It 
was  set  up  in  defence,  that  on  the  1st  November  the  vessel  was  at  sea  on  her  voyage 
from  New  York  to  Quebec,  that  the  loss  did  not  take  place  till  after  the  Ist,  and  that 
the  vessel  did  not  sail  from  New  York  in  time  to  enable  her  to  complete  the  voyage  to 
Quebec,  and  comply  with  the  warranty  of  sailing  from  that  port  on  or  before  the  Ist. 
On  demurrer  it  was  held  that  the  warranty  was  to  be  construed  as  an  undertaking  to 
sail  from  Quebec  on  or  before  the  1st,  if  the  vessel  arrived  there  by  that  time.  Parke, 
B.,  said :  "  The  mi^ist  natural  construction  is,  that,  so  far  as  relates  to  the  voyage  from 
New  Yorf  to  Quebec,  the  policy  is  altogether  without  limitation  as  to  time ;  but,  as 
regards  the  voyage  from  Quebec  to  the  United  Kingdom,  the  underwriters  are  not 
responsible  unless  the  vessel  sails  from  Quebec,  on  or  before  the  Ist  of  November, 
1853."  In  Colledge  v.  Harty,  6  Exch.  205,  3  Eng.  L.  &  Eq.  550,  the  policy  was 
made  subject  to  certain  rules,  one  of  which  was  that  vessels  were  not  to  sail  "  from  any 
port  on  the  east  coast  of  Great  Britain,  between  the  5th  of  October  and  the  5th  of 
April  to  any  port  or  place  in  the  Baltic  ....  or  to  any  port  or  place  in  the  Belts  be- 
tween the  20th  of  December,  and  the  15th  of  February."    On  the  8  th  of  Febmaiy 
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now  quite  clear  that  a  ship  sails  when  she  weighs  anchor  or 
casts  off  her  fastenings  and  gets  under  way,  if  the  intention  be 
to  proceed  at  once  to  sea,  without  further  delay .^     But  if  not 


the  plaintiff's  vessel  sailed  fjom  Newcastle  upon  Tyne  for  a  port  in  the  Belts.  It  was 
held  that  the  rale  was  a  warranty,  and  that  "  to  **  meant  towards,  and  that  the  defend- 
ant therefore  was  not  liable. 

^  The  ship  must  be  actaallj  moving  on  her  voyage ;  hence,  in  a  case  where  there 
were  two  anchors  out,  and  one  was  raised  on  the  day  on  which  she  was  warranted  to 
sail,  and  the  captain  was  prevented  jfrom  raising  the  other  by  a  heavy  swell,  it  was  held 
not  to  be  a  compliance  with  the  warranty,  althoagh  the  ship«  lay  over  night  with  only 
one  anchor,  and  got  ander  way  the  next  morning  without  having  had  commmiica- 
tion  with  the  shore.    Nelson  v.  Salvador,  Moody  &  M.  309,  Danson  &  LI.  219. 

Bat  if  she  moves  with  the  intention  of  prosecuting  her  voyage,  that  is  sufiBcient. 
In  Cochran  v.  Fisher,  4  Tyrw.  424,  2  Cromp.  &  M.  581,  the  ship  was  lying  in  a  dock 
at  Dublin,  warranted  not  to  sail  after  August  15.  On  that  day  she  cleared  at  the  cus-  . 
tom-hoose,  and  was  ready  for  sea,  but  as  the  wind  blew  directly  up  the  river  so  that  it 
was  impossible  to  sail,  she  was  warped  down  the  river  about  half  a  mile.  It  was  im- 
possible for  her  to  get  out  of  the  harbor  on  that  day,  and  she  did  not  leave  till  the 
17th.  Lord  Lyndhurst,  C.  B.,  said  :  **  The  question  turns  entirely  on  the  inttntion  of 
the  captain ;  if,  at  the  time  of  breaking  ground  and  moving  the  vessel,  he  proceeded 
down  the  river  with  a  bontt  fide,  intention  of  placing  her  in  a  more  favorable  ppsition 
from  which  to  prosecute  the  voyage,  that  would  be  a  compliance  with  the  warranty ; 
but  if,  as  there  is  some  reason  to  apprehend,  he  lef^  the  dock  and  warped  his  vessel 
down  to  the  place  at  which  she  took  ground,  witti  no  other  object  than  merely  and 
solely  to  comply  with  the  letter  of  the  warranty,  that  would  not  be  such  a  sufficient 
Gommencement  of  the  voyage  as  would  be  a  compliance  with  the  warranty."  Alderson, 
B.,  held  it  to  be  sufficient  if  the  vessel  was  moved  for  mixed  purposes.  On  a  new 
trial  the  jury  foand  that  the  master  and  crew  intended  lb  put  the  vessel  in  a  more 
fiivorable  situation  for  prosecuting  the  voyage,  and  not  merely  and  solely  to  fulfil  the 
warranty ;  but  that  at  the  time  ^when  the  vessel  quitted  the  dock,  he  knew  it  was 
impossible  to  got  to  sea  that  day.  The  court  then  held  on  this  finding  that  there  had 
been  a  compliance  with  the  warranty.  Fisher  v.  Cochran,  5  Tyrw.  496,  1  Cromp.  M. 
&  R.  809.  See  also,  Bowen  v.  Hope  Ins.  Co.,  20  Pick.  275  ;  Union  Ins.  Co.  v.  Tysen, 
3  Hill,  118. 

In  Bond  r.  Nntt,  Cowp.  601,  the  insurance  was  at  and  from  Jamaica,  warranted  to 
have  sailed  on  or  before  the  1st  of  August,  1776.  The  ship,  before  that  time,  sailed 
from  St.  Anne's  to  Bluefields,  the  general  rendezvous  for  convoy  at  <he  Jamaica  Sta- 
tion, expecting  to  join  convoy  there  and  sail  immediately  for  England.  When  she 
arrived  at  Bluefields,  she  was  detained  beyond  the  time  by  an  embargo.  The  question 
was  whether  the  warranty  with  regard  to  the  time  of  sailing  was  complied  with.  Lord 
^iansfidd  said  :  "  The  question,  then,  is  a  matter  of  fact,  and  one  that  admits  of  no 
latitude,  no  equity  of  construction,  or  excuse.  Had  she,  or  had  she  not  sailed  on  or 
before  that  day  ?  That  is  the  question.  No  matter  what  cause  preventecl  her ;  if  the 
fact  is  that  she  had  not  sailed,  though  she  staid  behind  for  the  best  reasons,  the  policy 
was  void ;  the  contingency  had  not  happened  ;  and  the  party  interested  had  a  right  to 
say  there  was  no  contract  between  them.  Therefore,  what  Mr.  Wallace  said  in  the 
axgament,  is  very  true.  If  she  had  been  prevented  by  any  accident,  from  sailing  until 
file  2d  of  Angust,  as  by  the  sudden  want  of  any  necessary  repair,  or  if  an  enemy 
had  been  at  the  month  of  the  port,  the  captain  would  have  done  very  right  not  to  sail, 

11* 
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entirely  ready  for  sea,  she  has  not  sailed  by  merely  moving  doAm 
the  harbor.^     If  she  moves,  ready  and  intended  for  sea,  but  is 


but  there  woald  have  been  aii  end  of  the  policj l^he  great  distinction  is  this : 

that  she  sailed  from  St.  Anne's  to  London  by  the  waj  of  Blaefields ;  and  that  it  was 
not  a  voyage  from  St.  Anne's  to  Blaefields,  with  any  object  or  view  distinct  from  the 
voyage  to  England.  If  she  had  gone  first  to  Blaefields  for  any  purpose  independent 
of  her  voyage  to  England,  to  have  taken  in  water  or  letters,  or  to  have  waited  in  hopes 
of  convoy  coming  there,  none  being  ready,  thai  woald  have  given  it  the  condition  of 
one  voyage  from  St.  Annp's  to  Blaefields,  and  another  from  Blaefields  to  London." 

Seo  also,  Earle  v.  Harris,  1  Doag.  357 ;  Wright  v.  Shiffner,  2  Camp.  247,  11  East, 
515;  Lang  v,  Anderdon,  3  B.  &  C.  495,  5  Dowl.  &  R.  393,  1  Car.  &  P.  171 ;  and 
cases  in  the  next  note. 

^  Pettegrew  v.  Pringle,  3  B.  &  Ad.  514;  Lang  v.  Anderdon,  3  B.  &  C.  495,  499 ; 
Graham  v,  Borras,  3  Nev.  &  M.  125,  5  B.  &  Ad.  1011 ;  Ridsdale  t;.  Newnham,  4  Camp. 
Ill,  3  M.  &  S.  456.  In  Pettegrew  r.  Pringle,  3  B.  &  Ad.  514,  the  ship  was  warranted 
not  to  sail  from  ports  in  Ireland  after  the  1st  of  September.  The  ship  dropped  down 
the  river  from  the  port  of  Sligo  before  that  time,  in  readiness  for  sea,  except  that  she  had 
not  herAlU  qaantity  of  ballast,  there  being  a  bar  at  the  month  of  the  river  which  the 
ship  could  not  cross  with  the  full  qaantity  on  board.  Boats  were  waiting  outside  on 
the  1st  of  September,  to  ship  the  remainder  of  the  ballast,  and  the  vessel  crossed  the 
bar  on  that  day,  but  struck  in  doing  so,  and  the  master,  to  ascertain  what  damage  she 
had  received,  put  into  an  adjacent  port  without  taking  the  rest  of  his  ballast,  and  this 
was  not  done  till  the  foarth.  Hcl4,  that  the  ship's  dropping  down  the  river  and  cross- 
ing the  bar,  without  full  ballast,  was  not  sailing.  Lord  Tenterdenf  C.  J.,  said :  "  The 
general  principle  of  the  decisions  is  this ;  that  if  a  ship  quits  her  moorings  and  re- 
moves, though  only  to  a  short  distance,  being  perfectly  ready  to  proceed  upon  her 
voyage,  and  is  by  some  suHcquent  occurrence  detained,  that  is  nevertheless  a  sailing; 
but  it  is  otherwise,  if  at  the  time  when  she  quits  her  moorings  and  hoists  her  sails,  she 
is  not  in  a  condition  for  completing  her  sea  voyage."  In  Thompson  v.  Gillespy,  5 
Ellis  &  B.  209, 32  Eng.  L.  &  £q.  153,  the  question  arose  whether  the  vessel  had  sailed 
from  Sunderland  for  Constantinople  pursuant  to  a  charter-party.  She  had  left  the 
harbor  with  an  incomplete  crew,  the  master  and  mate  were  not  on  board,  the  shrouds 
and  cables  had  not  been  put  in  proper  condition  for  the  voyage,  and  the  bills  of  lading 
were  not  signed.  The  ship  left  the  harbor  with  the  intention  of  anchoring  in  the 
roadstead  till  every  thing  was  ready  for  the  voyage.  Held  that  this  was  not  a  sailing. 
See  also,  Hudson  v.  Bilton,  6  Ellis  &  B.  565, 36  Eng.  L.  &  Eq.  248 ;  Sharp  v.  Gibbs, 
1  H.  &  N.  801,  40  Eng.  L.  &  Eq.  383.  In  Williams  v.  Marshall,  6  Taunt.  390,  2 
Marsh.  92, 1  J.  B.  Moore,  168,  7  Taunt.  468,  the  vessel  was  licensed  to  export  goods 
from  the  port  of  London  before  the  10th  of  the  month.  The  vessel  cleared  on  the 
9th  at  the  London  custom-house,  and  arrived  at  Gravcsond  on  the  12th.  There  the 
master  is  required  to  deliver  certain  papers,  and  he  then  receives  the  cockets  and  the 
clearing  notes.  When  any  drawback  is  to  be  repaid  to  the  master  on  exportation,  he 
cannot  entitle  himself  to  it  without  producing  this  clearing  note.  GMs,  C.  J.,  in  6 
Taunt.  390,  said :  "  Whether  she  was  covered  by  this  license,  or  not,  depends  on  the 
question  whether  she  sailed  on  the  10th.  I  cannot  say,  however  I  may  be  disposed  to 
favor  the  plaintiffs,  that  the  clearing  at  the  custom-house  is  an  exportation.  Consid- 
erable light  is  thrown  on  the  question  by  the  fact,  that  by  the  regulations,  or  at  least 
by  the  practice  of  this  country,  the  drawback  is  not  paid  till  after  the  passing  Grave- 
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afterwards  accidentally  and  compulsorily  delayed,  this  is  a  sail- 
ing.^ But  if  when  ready  and  intending  to  sail,  she  is  stopped  by  a 
storm  or  some  similar  obstruction  ab  extra  before  she  gets  under 
way,  it  may  not  be  easy  to  reconcile  the  authorities.  But  the 
reasons  given  in  some  of  the  cases  might  lead  to  the  conclusion, 
that,  if  the  policy  is  not  to  attach  until  the  vessel  sails,  it  does 
not  attach  until  an  actual  sailing,  however  that  may  be  pre- 
vented. But  if  the  policy  has  previously  attached  while  the 
ship  is  in  port,  and  the  fact  of  her  sailing  or  leaving  the  port  on 
a  certain  day  is  a  distinct  warranty,  and  she  is  ready  and  intend- 
ing to  sail  on  that  day,  and  is  prevented  by  an  accident  or 
obstruction  ab  eztra^  it  has  been  held  that  there  is  no  breach  of 
the  warranty.     But  this  may  perhaps  be  doubtful.^ 

If  the  warranty  be  to  sail  from  a  place,  a  coast,  or  an  island, 
on  or  before  a  certain  day,  the  warranty  is  not  complied  with  by 
sailing  from  it  to  return  immediately  to  it,  or  from  one  port  in 
the  coast  or  island  to  another,  but  there  must  be  an  absolute  set- 
ting sail  with  an  intent  to  go  finally  away  from  it^  It  has  been 
held,  but,  as  we  think,  on  insufficient  reasons,  that  a  warranty 
"  to  depart "  means  more  than  a  warranty  "  to  sail ; "  and  if  a 


send  ;  and  therefore  apon  the  interpretation  which  has  prevailed,  of  those  acts  of  par- 
liament which  give  a  drawback,  it  appears  that  ships  are  not  considered  as  having 
exported  till  after  passing  Gravesend  ;  therefore,  with  every  disposition  to  favor  this 
action,  we  cannot  say  that  the  plaintiffs  are  entitled  to  recover." 

I  Thellnsson  v.  Pergusson,  1  Doug.  361 ;  Thellasson  v.  Staples,  1  Doug.  366,  note ; 
Earlc  r.  Harris,  1  Doug.  357.     See  also  the  two  preceding  notes. 

*  Horc  p.  Whitmore,  Cowp.  784 ;  Bond  v.  Nutt,  Cowp.  601,  and  cases  cited  in  the 
three  preceding  notes.  In  Hore  v.  Whitmore,  the  insurance  was  at  and  from  Jamaica 
to  London,  warranted  to  sail  before  26th  July,  1776,  and  free  from  all  restraints  and 
detainments  of  kings,  princes,  etc.  The  ship  was  ready  to  sail  before  the  time,  but 
was  detained  by  an  embargo.  It  was  contended  that  the  embargo  being  expressly 
insarcd  against,  excused  the  delay.  But  on  the  other  hand,  it  was  said  **  that  the 
warranty  was  positive  and  express,  that  the  ship  should  depart  on  or  before  the  day 
appointed,  and  therefore  must  be  complied  with.    And  of  this  opinion  was  the 


court." 


*  See  Wright  r.  Shiffncr,  11  East,  515 ;  Cruikshank  v.  Janson,  2  Taunt.  301  ;  Bids- 
dale  r.  Newnham,  3  M.  &  S.  456;  Dennis  v.  Ludlow,  2  Caines,  111.  In  Lang  v. 
Anderdon,  3  B.  &  C.  495,  the  counsel  argued  that  a  different  construction  should  be 
put  upon  the  words  "  aail/rom"  from  that  put  upon  the  word  "  sail."  The  court  did 
not  reject  the  distinction,  but  held  that  it  was  not  necessary  for  the  d^sion  of  that 
case,  and  it  appears  never  to  have  been  since  adopted  by  the  courts.  See  1  Amould 
on  Ins.  602.  If  insurance  is  effected  on  a  vessel  at  A,  with  liberty  to  touch  at  B,  war- 
ranted to  sail  after  a  certain  day,  the  warranty  applies  to  the  sailing  from  A,  and  the 
Tcssel  must  leave  that  port  after  the  day  named.    V^zian  v.  Grant,  Park  on  Ins.  430. 
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vessel  unmoors  and  gets  under  way,  and  is  prevented  by  stress  of 
weather  from  getting  clear  of  the  harbor,  this  would  be  no 
breach  of  a  warranty  "  to  sail,"  but  is  one  of  a  warranty  "  to 
depart."  ^     And  the  terms  "  final  sailing,"  ^  or  being  "  despatched 


^  Moir  V.  Royal  Exchange  Ass.  Co.,  3  M.  &  S.  461,  6  Taunt.  241,  1  Marsh.  576, 
4  Camp.  84.  In  this  case  some  stress  seems  to  have  been  laid  upon  the  fact 
that  the  use  of  the  word  "  depart "  in  the  policy  was  a  deviation  from  the  usual  prac- 
tice, which  was  to  use  the  word  "  sail." 

In  Van  Baggen  r.  Raines,  9  Exch.  523,  25  Eng.  L.  &  £q.  530,  a  question  arose 
as  to  the  meaning  of  the  following  provision  in  a  charter-party :  "  Sail  and  proceed 
from  Amsterdam  with  all  convenient  speed  to  Liverpool,  to  leave  Amsterdam  not  later 
than  all. March."  It  was  in  evidence  that  Amsterdam  was  aa  inland  port,  and  that 
vessels  sailing  from  it  had  to  pass  throagh  a  canal  about  sixty  miles  in  length,  to  the 
port  of  departure  called  Nicuve  Diep.  between  these  places  vessels  are  towed  by 
horses,  and  frequently  take  in  their  ballast  at  one  of  the  villages  on  the  route,  though 
it  may  be  taken  in  at  Amsterdam.  The  tcsscI  sailed  from  Amsterdam  on  the  31st  of . 
March  with  part  of  her  ballast  on  board.  The  rest  was  taken  in  at  a  village  on  the 
canal,  and  the  vessel  did  not  sail  from  thence  till  the  3d  of  April.  It  was  held  that  the 
charter-party  was  complied  with.  Parke,  B.,  said :  "  In  Moir  v.  Royal  Exch.  Ass. 
Co.,  the  word  'depart'  was  held  to  mean  something  more  than  'sail,'  but  that  de- 
pended on  the.language  of  the  policy.  Cases  have  been  cited  as  to  the  meaning  of  the 
word  '  sail,'  but  they  have  no  application  to  this  case,  because  here  there  is  no  war- 
ranty as  to  sailing  from  Amsterdam.  The  whole  question  turns  upon  the  meaning  of 
the  word  *  leave,*  and  not  on  the  words  *  sail  and  proceed.' " 

2  This  is  shown  by  the  case  of  Koelandts  v.  Harrison,  9  Exch.  444,  25  Eng.  L.  & 
Eq.  470.    The  vessel  was  in  a  dock  at  Cardiflf,  ready  for  sea^  and  had  her  clearances 
from  the  custom-house.    There  was  communication  from  the  dock  to  the  sea  at  high- 
water  by  means  of  dock  gates,  but  from  these  down  to  the  low-water  mark  there  was 
a  ship  channel,  where  vessels  were  towed  by  steam-tugs,  and  were  liable  to  be  stopped 
by  the  harbor-master.    The  vessel  proceeded  from  the  dock  gates  along  the  ship  canal, 
and  then  took  the  ground,  and  afterwards  was  carried  back  to  the  dock  gates,  where 
she  grounded  and  was  finally  lost.    By  the  charter-party  three  fourths  of  the  freight 
were  payable  on  the  final  sailing  of  the  vessel  from  her  port  of  loading,  and  the  ques- 
tion arose  whether  it  was  due  under  the  circumstances  of  this  case.    Parke,  B.,  said : 
''The  question  is,  whether  that  period  of  time  had  arrived  at  which  three  fourths  of 
the  freight  was  to  be  paid.    If  it  had  been  three  fourths  to  be  paid  at  the  time  of  sail- 
ing of  the  vessel  from  the  port  of  lading  simply,  then,  according  to  several  cases  on 
the  insurance  law,  the  sailing  is  determined  to  bo  that  period  of  time  when  the  vessel 
breaks  ground,  being  at  that  time  fully  fit  for  sea,  having  the  cargo  on  board  which 
she  intends  to  carry,  with  a  competent  crew,  and  having  permission  to  leave,  by  having 
the  custom-house  clearances  on  board.    If  that  had  been  the  criterion  in  this  case,  we 
think  the  vessel  might  possibly  be  considered  as  having  broken  ground ;  but  that  is  a 
point  of  some  doubt.    Certainly,  she  was  fit  for  sea  in  every  otlier  respect,  and  probably 
a  warranty  ja  sail  by  a  given  time  woald  have  been  complied  with  ;  but  we  all  think, 
upon  reading  this  charter-party,  that  something  more  is  meant  than  the  sailing  of  the 
vessel,  because  they  use  the  term  '  the  final  sailing  of  the  vessel,'  and  we  are  not  at 
liberty  to  reject  that  term,  and  we  must  consider  that  it  is  adopted  with  reference  to  the 
particular  port  of  Cardiff  where  the  vessel  is  to  take  on  board  her  cargo,  and  that  it 
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from  "  a  place  ^  mean  something  more  than  is  expressed  by  the 
word  sailing. 


E.    Of  Particular  Warranties  and  Stipulations. 

A  great  variety  of  warranties  and  stipulations  have  been  occa- 
sionally introduced  into  policies  of  insurance,  and  much  litiga- 
tion has  grown  out  of  them.  The  warranty  of  the  condition 
and  location  of  the  vessel,  usually  refers  to  her  crew,  or  her  furni- 
ture or  equipments,  or  her  armament ;  but  all  these  things  are 
far  more  frequently  left  to  the  implied  warranties  to  be  spoken  of 
presently.  Sometimes  an  express  warranty  refers  to  the  place 
of  the  ship ;  as  "  warranted  in  such  a  harbor,"  or  insurance  from 
a  place  "  where  the  ship  now  is ; "  and  tfcis  means  that  at  the 
date  of  the  policy,  or  rather  when  the  insurance  is  actually 
made,  the  ship  is  at  the  warranted  place.^  And  if  there  be 
insurance  at  or  from  a  certain  port,  with  "warranted  in  port," 
this  means  the  port  of  insurance,  unless  another  meaning  is 
clearly  to  be  gathered  from  the  policy.^    A  warranty  that  a  vessel 


means  sometbing  more  than  merely  having  the  clearances  on  board  and  being  ready, 
and  that  it  means  her  final  departure  from  that  port,  and  being  ont  of  the  limits  of 

that  artificial  port,  and  being  at  sea  ready  to  proceed  upon  her  voyage And 

with  reference  to  the  circnmstances  of  the  port,  we  do  not  think  this  vessel  can  be 
considered  as  having  finally  sailed  from  her  port  of  lading." 

1  In  Sharp  v.  Gibbs,  1  H.  &  N.  801,  40  Eng.  L.  &  Eq.  383,  there  was  a  stipulation 
in  the  charter-party  that  if  the  ship  should  be  "  despatched  "  from  Australia  within 
twenty-one  days  after  her  arrival,  the  owners  should  be  ebtitled  to  a  higher  rate  of 
freight  than  that  previously  agreed  on.  The  vessel  sailed  within  the  time  mentioned, 
bat  after  proceeding  a  short  time  was  obliged  to  put  back  on  account  of  the  insubor- 
dination of  the  crew,  and  did  not  finally  depart  till  after  the  twenty-one  days  had 
expired.  Held  that  she  had  not  been  "  despatched  "  within  the  meaning  of  that  phrase 
in  the  charter-party. 

>  CaUaghan  v.  Atlantic  Ins.  Co.,  1  Edw.  Ch.  64. 

'  Kenyon  v.  Berthon,  1  Doug.  12,  note.  In  Colby  v.  Hunter,  1  Moody  &  M.  81,  3 
Car.  &  P.  J,  the  insurance  was  from  Hamburg  to  Vigo.  The  ship  was  warranted  in 
port  on  the  19th  October.  She  was  in  a  port,  but  not  that  of  Hamburg.  It  was  con- 
tended that  this  satisfied  the  warranty ;  but  it  was  held  otherwise,  Lord  Tenterden,  C.  J., 
remarking  that,  "  if  the  nnderwriters  had  been  satisfied  with  the  more  general  war- 
ranty contended  for,  the  usual  warranty  of  "safe  on  19th  of  October,"  would  have 
been  the  sufficient  and  proper  mode  of  expressing  it." 

If  the  policy  had  been  on  time,  no  tennmus  a  quo  being  mentioned,  the  construction 
contended  for  would  probably  have  been  adopted. 
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was  well  on  a  certain  day,  has  been  held  to  be  satisfied  by 
proof  that  she  was  so  at  any  time  during  the  day.^ 

A  policy  on  "  lawful  goods "  has  been  held  to  cover  contra- 
band goods.2  And  a  warranty  that  the  vessel  "  shall  have  no 
contraband  goods  on  board,"  does  not  refer  to  illicit  trade  at  the 
port  of  destination,  but  naerely  to  such  goods  as  are  contraband 
of  war.^ 

The  rotten  clause,  as  it  is  called,  is  inserted  in  many  policies. 
This  provides  that  if  a  ship,  on  a  regular  survey,  shall  be  de- 
clared unaeaworthy,  by  reason  of  being  rotten  or  unsound,  the 
underwriters  shall  be  discharged.  Under  this  clause  it  is  settled 
that  the  survey  must  find  the  rottenness  or  unsoundness  to  be 
the  sole  caus^  of  the  unseaworthiness;*  that  the  underwriters 
are  discharged  if  the  Vessel  be  found  rotten  at  the  time  of  the 
survey,  without  reference  to  her  condition  when  the  risk  com- 
menced ;  ^  that  the  survey  need  only  state  facts  from  which  it 
can  be  inferred  that  the  unseaworthiness  arose  solely  from  rot- 
tenness, and  need  not  conform  exactly  to  the  expressions  used  in 
the  policy ;  ^  that  it  is  sufficient  if  the  survey  be  made  in  a  rea- 
sonable time  after  the  termination  of  the  voyage ;  ^  and  that  the 
report  of  the  surveyors  on  a  regular  survey  is  conclusive  upon 
the  parties.^     As  to  what  constitutes  a  regular  survey,  it  has 


1  Blackhurst  ».  Cockell,  3  T.  R.  360. 

'  Seton  V.  liow,  1  Johns.  Cas.  1 ;  Jahel  v.  Hhinelander,  2  Johns.  Cas.  120 ;  Depeys- 
ter  V.  Gardner,  1  Caines,  492.  Sco  also,  Skidmore  v.  Desdoitj,  2  Johns.  Cas.  77 ; 
Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6  Mass.  102. 

*  Vandevoort  v.  Smith,  2  Caines,  155.  Jn  regard  to  the  origin  of  this  warranty,  see 
note  to  Seton  v.  Low,  1  Johns.  Cas.  1,  15. 

*  Xnnes  v.  Alliance  Mut.  Ins.  Co.,  1  Sandf.  310 ;  Haff  v.  Marine  Ins.  Co.,  8  Johns. 
163 ;  Griswold  w.  National  Ins.  Co.,  3  Cow.  96 ;  Armroyd  v.  Union  Ins.  Co.,  2  Binn. 
394 ;  Watson  v.  Ins.  Co.  of  N.  A.,  2  Wash.  C.  C.  152.  In  Rogers  r.  Niagara  Ins. 
Co.,  2  Hall,  86,  the  defendants  pleaded  that  the  vessel  sought  a  port  of  necessity,  that 
a  regular  survey  was  had,  that  the  survey  found  that  certain  parts  of  the  vessel,  enu- 
merating them,  were  rotten,  that  other  parts  were  so  defective  that  they  would  reqaire 
to  be  shifted,  that  the  repairs  would  amount  to  $3,000,  and  that  in  the  opinion  of  the 
surveyora  the  vessel  was  unworthy  of  repairs,  and  would  not  sell  for  the  amount  of  the 
bills.    On  demurrer,  this  plea  was  held  to  be  a  good  bar  to  the  plaintififs  action. 

*  Dorr  V.  Pacific  Ins.  Co.,  7  Wheat.  581. 

^  Brandegee  r.  National  Ins.  Co.,  20  Johns.  328;  Steinmetz  t*.  U.  S.  Ins.  Co.,  2  S. 
&  R.  293 ;  Rogers  v.  Niagara  Ins.  Co.,  2  Hall,  86. 
T  Griswold  V.  National  Ins.  Co.,  3  Cow.  96,  98. 
8  Dorr  p.  Pacific  Ins.  Co.,  7  Wheat.  581. 
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been  held  that  one  made  by  surveyors,  appointed  by  the  Ameri- 
can consul  at  a  foreign  port  is  such.^  So  is  one  by  surveyors 
under  a  State  law,  there  being  no  act  of  congress  upon  the  sub- 
ject.* K  the  survey  is  instituted  at  the  instigation  of  the  master, 
it  19  conclusive  upon  the  owners  of  the  vessel.^ 

If  the  assured  warrants  that  "orders  will  be  given  that  the 
ship  shall  not  cruise,"  he  must  explicitly  direct  the  captain  not 
to  cruise,  and  the  fact  that  such  orders  might  be  inferred  from 
the  instructions  is  not  sufficient^ 

A  warranty  that  on  a  voyage  described,  the  assured  shall  have 
a  passport  from  a  particular  person  is  only  satisfied  by  a  passport 
for  the  whole  voyage,  and  it  must  be  such  a  one  as  is  usually 
given.* 

A  stipulation  to  claim,  as  neutral,  in  case  of  capture,  a  bellig- 
erent vessel  sailing  with  neutral  papers,  is  valid,  and  if  not  per- 
formed, the  insured  cannot  recover.® 

In  addition  to  these  warranties  and  stipulations  there  are  some 
which  we  have  already  considered,  such  as  the  stipulations  in 
respect  to  assignments,^  and  clauses  relative  to  prior  and  subse- 
quent insurances.®  There  are  also  others  which  have  been  intro- 
duced from  time  to  time  limiting  or  affecting  the  common  law 
rights  and  liabilities  of  the  parties.  These  we  shall  treat  of.  here- 
after. 


1  Innes  v.  Alliance  Ins.  Co.,  1  Sandf.  310. 

3  Jannej  v.  Columbian  Ins.  Co.,  10  Wheat.  411.  In  Dorr  v.  Pacific  Ins.  Co., 
7  Wheat.  581,  the  court  said :  "  A  regular  survey  must,  therefore,  in  every  instance, 
be  sacb  as  is  l^nown  to  the  laws  and  customs.of  the  port  in  which  a  vessel  happens  to 
be." 

'  Janney  v.  Columbian  Ins.  Co.,  10  Wheat.  411 ;  Dorr  v.  Pacific  Ins.  Co.,  7  id. 
581 ;  Polleys  v.  Ocean  Ins.  Co.,  14  Maine,  141. 

*  Ogden  V,  Ash,  1  Dall.  162. 

*  Balkley  v.  Derby  Fishing  Co.,  1  Conn.  571. 

"  Coolidge  r.  Blake,  15  Mass.  429.  In  Thatcher  r.  Bellows,  13  Mass.  Ill,  the 
assured  agreed,  in  case  of  capture,  to  claim  and  prosecute  as  Spanish  property,  until 
condemnation  in  the  High  Court  of  Admiralty,  or  acquittal.  And  the  assurers  agreed 
to  contribute  to  the  expenses,  according  to  their  respective  interests.  Held,  that  the 
underwriters  were  not  bound  to  advance  funds  to  prosecute  the  appeal. 

7  See  ante,  p.  45. 

'  See  ante,  p.  96. 
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SECTION     IL 

OF  IMPLIED   WARRANTIES. 

There  are  many  important  warranties  which  are  seldom  ex- 
pressed because  they  are  always  implied ;  in  other  words,  it  is 
not  necessary  that  the  parties  should  make  them,  because  the 
law  makes  them  for  the  parties.  By  far  the  most  important  of 
these^  is  the  warranty  of  sea-worthiness.^  Every  person  who 
proposes  to  any  insurers  to  insure  hia  ship  against  sea  perils, 
during  a  certain  voyage,  impliedly  warrants  that  his  ship  is,  in 
every  respect,  in  a  suitable  condition  to  proceed  and  continue  on 
that  voyage,  and  to  encounter  all  common  perils  and  dangers  with 
safety .2  And  this  applies  to  every  insurance  on  a  voyage  policy, 
whatever  be  the  interest  insured.  And  in  one  case  where  the 
insurance  was  effected  by  salvors  on  a  vessel  at  and  from  a  cer- 
tain port  to  another,  the  vessel  being  described  in  the  policy  as 
having  been  abandoned  by  her  original  crew  and  taken  into  the 
port  at  which  the  risk  was  to  commence,  by  the  salvors  in  whose 
interest  the  policy  was  declared  to  be  effected,  the  court  held, 
that  a  plea,  that  the  vessel  was  unseaworthy  at  the  time  of  sail- 
ing, was  good.^ 


1  In  Small  v.  Gibson,  16  Q.  B.  141,  3  Eng.  L.  &  Eq.  29^,  305,  Parke,  B.,  said: 
"The  late  Lord  Abinger  used  to  say  (not  judicially)  that  the  warranty  was  implied 
from  the  use  of  the  term  *good  '  in  the  policy."  The  learned  judge  then  goes  on  to 
show  that  this  is  not  correct,  and  that  the  use  of  the  word  is  neither  an  express  nor  an 
implied  warranty  of  sea-worthiness. 

2  In  Dixon  v.  Sadler,  5  M.  &  W.  405,  414,  Parke,  B.,  states  the  law  as  follows  : 
"  In  the  case  of  an  insurance  for  a  certain  voyage,  it  is  clearly  established  that  there  is 
an  implied  warranty  that  the  vessel  shall  be  sea-worthy,  by  which  it  is  meant  that  she 
shall  be  in  a  fit  state  as  to  repairs,  equipment,  and  crew,  and  in  all  other  respects,  to 
encounter  the  ordinary  perils  of  the  voyage  insured  at  the  time  of  sailing  upon  it 
See  also,  Wedderbum  v.  Bell,  1  Camp.  1 ;  Myers  v.  Girard  Ins.  Co.,  26  Penn.  State, 
192 ;  Cincinnati  Mut.  Ins.  Co.  r.  May,  20  Ohio,  211 ;  McCargo  v.  Merch.  Ins.  Co.,  lo 
Bob.  La.  334 ;  Prescott  v.  Union  Ins.  Co.,  1  Whart.  399.  If  insurance  is  effected  on 
a  floating  dock  there  is  an  implied  warranty  that  it  is  sea-worthy,  well  built,  staanch, 
and  capable  for  the  business  in  which  it  is  to  be  employed,  fitted  with  machinery,  and 
well  protected  against  accidents  arising  from  the  ordinary  effects  of  the  elements  in 
which  it  is  to  be  used.    Marcy  v.  Sun  Mut.  Ins.  Co.,  11  La.  Ann.  748. 

»  KniU  V,  Hooper,  2  H.  &  N.  277. 


>» 
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This  warranty  is  strictly  a  condition  precedent  to  the  obliga- 
tion of  insDrance ;  if  it  be  not  performed,  the  policy  does  not 
attach;  and  if  this  condition  be  broken,  at  the  inception  of  the 
risk  in  any  way  whatever  and  from  any  cause  whatever,  there  is 
no  contract  of  insurance,  the  policy  being  wholly  void.^  Such  is 
the  general  principle ;  but  it  receives  in  practice  qualifications 
and  modifications  which  will  now  be  considered. 

In  the  first  place  it  should  be  stated  that  this  sea-worthiness 
is  not  an  absolute  requirement  of  the  law ;  it  may  be  waived  or 
modifiied  in  any  way  by  the  parties.  Thus,  thay  may  doubtless 
agree  that  the  ship  shall  be  insured  whether  sea-worthy  or  not  ;^ 
or  that  any  unseaworthiness,  not  known  to  the  insured,  shall  not 
affect  his  insurance ;  ^  but  without  such  a  clause  the  policy  is 
JQst   as  much  avoided   by  any  actual  unseaworthiness  which 


1  Ttdmarsh  v.  Washington  F.  &  M.  Ins.  Co.,  4  Mason,  439 ;  Small  v.  Gibson,  16  Q. 
B.  128,  3  Eng.  L.  &  Eq.  290,  305,  per  Parke,  B. ;  Wallace  v,  De  Fan,  2  Baj,  503,  1 
Brev.  252. 

^  In  Parfitt  v.  Thompson,  13  M.  &  W.  392,  the  underwriters  agreed  to  consider  the 
▼essel  sca-worthj  for  the  yoyage.    It  was  contended  bj  the  underwriters  that  this  ad- 
mission merely  precluded  them  From  contesting  the  fact  of  her  sea-worthiness,  in  case 
the  kwa  had  happened  from  the  perils  of  £ho  sea,  but  that  if  the  loss  took  place  in  con- 
eeqaence  of  her  unseaworthiness,  thej  were  at  liberty  to  take  advantage  of  that  fact  as 
a  ground  for  non-payment  of  the  sum  insured.    But  Pollock,  C.  B.,  in  delivering  the 
opinion  of  the  court,  said :  "  I  cannot  assent  to  the  construction  of  the  defendant's 
admission  of  sea-worthiness,  which  has  been  contended  for.    It  seems  to  me  that  that 
admission  enures  for  all  purposes,  and  amounts  to  a  dispensation  of  the  usual  warranty 
of  sea-worthiness.    I  cannot  think  the  parties  intended,  that,  if  the  unseaworthiness 
alone  were  the  cause  of  the  loss,  the  plaintiff  should  have  no  right  to  recover.    It  ap- 
pears to  me,  that,  if  the  vessel  had  foundered  in  a  perfectly  calm  sea,  from  a  leak  occa- 
sioned by  rottenness,  on  the  day  after  the  policy  was  effected,  the  underwriters  would 
have  been  held  liable."    See  also,  Phillips  v.  Naime,  4  C.  B.  343.    As  to  what  con- 
stitutes a  waiver  of  the  implied  warranty  of  sea-worthiness  it  has  been  held,  that  a  sur- 
vey of  the  vessel  for  the  underwriters,  by  their  agent  does  not.    Danson  v.  Cawley, 
li^ewfoundland  Cas.  433 ;  Myers  v.  Girard  Ins.  Co.,  26  Fenn.  State,  192.    In  this  last 
ease  it  was  also  decided  that  the  fact  that  the  underwriters  knew  that  the  vessel  was 
destined  for  a  particular  trade,  would  be  no  waiver,  and  the  court  said :  *'  All  the  au- 
thorities establish  that  a  waiver  of  sea-worthiness,  when  not  expressed  in  the  contract 
of  tnsorance,  is  only  to  be  inferred  upon  clear  evidence  that  the  insurer  knew  that  the 
vessel  was  unfit  to  perform  the  voyage  insured,  or  that  a  full  representation  was  made 
by  the  assured  of  the  defects  of  the  ship  before  the  completion  of  the  contract."    It 
has  been  questioned  whether  advertising  to  insure  goods  by  particular  boats  is  a  waiver 
of  sea-worthiness  as  to  them.    Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  340. 
<  Vailejo  V,  Wheeler,  Cowp.  143. 

VOL.  U.  12 


134  ON  THE  LAW  OF  MARINB  INSURANCE.  [BOOK  H. 

neither  was  kaown  nor  could  be  known  to  the  insured,  as  if  it 
were  known  to,  or  caused  by  him*^ 

If  the  insurance  is  at  and  from  a  port,  there  is  no  implied 
warranty  in  the  nature  of  a  condition  precedent,  that  the  vessel 
shall  be  sea-worthy  when  she  leaves  port,  but  only  that  she  was 
in  a  suitable  state  for  the  policy  to  attach,  whea  the  risk  com- 
menced.2 

How  far  this  obligation  of  sea-worthiness  extends  neither  is, 
nor  ever  can  be  settled  by  positive  definition  or  rules  of  law,  for 
the  reason  that,  improvements  and  changes  in  navigation  fre- 
quently require  new  implements,  or  new  forms  of  old  ones,  and 
these,  though  not  necessary  at  first,  become  so,  when  there  is  an 
established  usage,  that  all  ships  of  a  certain  quality,  or  those  to 
be  sent  on  certain  voyages,  or  used  for  certain  purposes  shall 
have  them.  Thus  food,  water,  fuel,  and  lights  are  always 
necessary ;  and  they  must  be  sufficient  in  quantity  and  quality.' 
But  a  non-compliance  with  the  provisions  of  a  statute  requiring 
the  carrying  of  a  certain  quantity  of  water  under  deck,  does  not 
of  itself  render  the  vessel  unseaworthy.*  Whether  a  medicine 
chest,^  or  a  chronometer,  is  necessary,  must  depend  upon  the  ship 


^  Lee  V,  Beach,  Park  on  Ids.  297,  Marsh,  on  Ins.  160;  Oliver  v.  Cowley,  Park  on 
Ins.  298,  Marsh,  on  Ins.  160;  Douglas  v.  Scougall,  4  Dow,  269,  276  ;  Warren  v. 
United  Ins.  Co.,  2  Johns.  Cas.  231 ;  Dapeyre  v.  Western  Mar.  &  P.  Ins.  Co.,  2  Kob. 
La.  457  ;  Porter  v.  Bussey,  1  Mass.  436.  In  Donglos  v.  Scougall,  Lord  Eldon  laid 
down  the  law  as  follows :  "  It  is  not  nec^sarj  to  inquire  whether  the  owner  acted 
honestly  and  fairly  in  the  transaction,  for  it  is  clear  law  that,  however  just  and  honest 
the  intentions  and  conduct  of  the  owner  may  be,  if  he  is  mistaken  in  the  fact,  and  the 
vessel  is  in  fact  not  sea-worthy,  the  underwriter  is  not  liable." 

^  Taylor  v,  Lowell,  3  Mass.  331 ;  Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  56 ;  Garri- 
gues  V.  Coxe,  1  Binn.  592;  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  170.  See  aUo, 
Annen  v.  Woodman,  3  Taunt  299 ;  Weur  v.  Aberdeen,  2  B.  &  Aid.  32a  But  in 
Knill  V.  Hooper,  2  H.  &  N.  277,  where  insurance  was  effected  on  a  vessel  "  at  and  from 
Terceira  "  to  a  port  in  the  United  Kingdom,  a  plea  that  the  vessel  was  unseaworthj 
when  she  sailed  on  the  voyage  was  held  good.  The  <^art,  however,  seem  to  have  con- 
sidered  the  case  as  if  the  Insurance  had  been  "  from  "  the  port.  The  main  point  of  the 
case  is  stated  ante,  p.  132,  n.  3. 

'  Fontaine  v.  Phoenix  Ins.  Co.,  10  Johns.  58 ;  Moses  v.  Sun  Mutual  Ins.  Co.,  1 
Duer,  159.  And  they  must  be  sufficient  in  quantity  for  the  whole  voyage,  oven  though 
the  vessel  has  permission  to  stop  at  an  intermediate  port.  Eettell  v.  Wiggin,  13  Mass. 
68. 

*  Warren  v.  Manufacturers'  Ins.  Co.,  13  Pick.  518. 

6  Woolf  V.  Claggett,  3  Esp.  257. 
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and  the  voyage.  So  anchors,  cables,^  and  sails  and  cordage,^ 
ballast,^  and  storage  of  cargo,^  otiioers  and  crew,  or  pilotage^^ 
sufficient  at  one  time,  are  not  so  at  another. 

The  requirement  of  sea-worthiness  extends  especially,  and  in 
all  particulars,  to  the  officers  and  crew  of  a  ship ;  ^  and  our  notes 


1  Wilkie  V.  Geddes,  3  Dow,  57.  In  this  case  the  beet  bower  anchor  and  the  cable  of 
the  small  ^bower  were  defective. 

*  Wedderbam  v.  Bell,  1  Camp.  1,  where  the  maintop-gallant-sail,  and  the  studding- 
sails  were  so  rotten  that  the  ressel  fell  behind  her  convoy  and  was  lost. 

*  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303.    See  Dixon  v.  Sadler,  5  M.  &  W.  405. 
^  Ohaae  o.  Eagle  Ins.  Co.,  5  Pick.  51. 

*  See  post,  p.  143,  n.  I. 

*  Hunter  v.  Potts,  Selw.  N.  P.,  11th  ed.,  1017,  n. ;  Forshaw  v.  C^iabeit,  3  Brod.  ft  B. 
15S.  In  Walden  v,  N.  T.  Firera.  Ins.  Co.,  12  Johns.  138, 136,  the  conrt  said :  **  Thf 
assured  shall,  in  good  faith,  employ  a  captain  of  competent  naatical  skill,  and  general 
good  character."  If,  therefore,  a  captain  is  so  ignorant  of  the  coast  that  he  pn^  into 
one  port  instead  of  another,  whereby  he  is  captnred,  the  vessel  is  considered  as  unsea- 
woTtliy.  Tak  r.  Levi,  14  East,  481.  This  implied  warranty  has  been  carried  very  for 
in  the  late  case  of  Draper  r.  Comm.  Ins.  Co.,  4  Daer,  234.  The  defence  was,  that  at 
the  commencement  of  the  risk  the  vessel  was  unseaworthy  owing  to  the  incompetency 
of  the  master  and  the  insafficiency  of  the  crew.  The  vessel  had  formerly  been  owned 
by  foreigneiiB,  and  commanded  by  one  McNeil;  a  British  subject.  After  she  became 
the  property  of  her  American  owners,  one  Greene  was  appointed  master,  and  his  name 
appeared  on  the  registry  as  such.  He  also  signed  the  shipping  articles,  bills  of  lading, 
etc.  Greene  had  never  been  to  sea,  and  it  was  not  intended  that  he  should  take  any 
part  in  the  navigation  of  the  vessel,  but  he  was  to  act  as  snpercaigo  only.  McNeil,  who 
was  in  erery  respect  a  competent  person,  was  hired  as  the  sailing-master,  and  had  the 
exclusive  command  of  the  vessel.  The  court  held,  that  the  vessel  was  not  sea-worthy 
on  account  of  the  incompetency  of  her  captain,  Greene. 

In  Dow  V.  Smith,  1  Caiaer,  32,  it  was  held,  that  the  captain  and  one  hand  were  not 
sufficient  for  a  voyage  from  New  York  to  Edenton,  in  a  vessel  of  thirty-flve  to  forty 
tons  harden.  In  Silva  v.  Low,  1  Johns.  Cas.  184,  the  voyage  was  from  .Wilmington, 
N.  C,  to  Falmouth,  and  at  and  from  thence  to  a  port  of  dischaige  in  Great  Britain. 
The  vessel  sailed  with  the  intention  of  taking  in  more  seamen  at  New  York,  but  was 
lost  before  arriving  at  the  point  where  the  course  to  New  York  divei^ed  from  that  to 
Falmouth.  The  court  held,  that  this  intention  to  deviate  showed  either  that  there  was 
not  a  sufficient  number  of  men  on  board  when  the  vessel  left  Wilmington,  or  else  that 
they  were  shipped  merely  to  New  York,  and  in  either  case  the  implied  warranty  was 
broken.  If  a  vessel  is  insured  at  and  from  a  port  to  another,  and  while  at  the  first 
port  she  loses  some  9f  her  crew,  and  they  cannot  be  replaced  there,  she  may  go  to  the 
.•earest  port  to  obtain  more ;  and  the  fact  that  when  she  left  the  port  she  was  not  in  a 
•ea-worthy  condition  to  perform  the  whole  voyage,  is  no  defence.  Cruder  v.  Phil.  Ins. 
Co.,  2  Wash.  C.  C.  262.  But  if  the  vessel  was  unseaworthy  for  the  voyage  when  the 
risk  commenced,  she  cannot  go  out  of  her  course  to  supply  such  deficiency.  Cruder  v. 
Penn.  Ins.  Co.,  2  Wash.  C.  C.  339.  It  was  held,  in  Hacks  v.  Thornton,  Holt,  N.  P. 
30,  thai  where  a  vessel  is  insured  on  a  retrospective  policy  while  at  sea,  it  is  sufficient 
if  at  the  time  she  has  a  large  enough  crew  to  enable  her  to  pursue  any  part  of  her  ad- 
venture, and  it  is  not  necessary  that  the  crew  should  be  sufficient  for  aU  Uie  undertaking 
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will  show  that  it  has  been  deemed  an  interesting  question,  how 
far  it  is  necessary  to  have  oj£cers  on  board  competent  in  case  of 
an  emergency  to  fulfil  the  duties  of  a  superior  station.^ 

A  winter  voyage  requires  a  different  preparation  from  a  sum- 
mer voyage;^  a  long  one  from  a  short  one;  and  in  general 


oontempUted  when  the  ressel  first  set  sail.     In  Bosk  r.  Rojal  Exdi.  Ass.  Co.,  2 

B.  &  Aid.  73,  it  was  admitted  that  it  was  snfficicDt  for  the  mate  alone  to  hare  duuqge 
of  a  vessel  while  frozen  np  during  the  winter ;  and  the  question  as  to  the  uabilitj  of 
the  nndcrwriters,  in  case  the  vessel  had  been  nnseaworthy  throogh  the  negligence  of 
the  crew,  was  not  decided,  though  Baylof,  J.,  said :  "  The  owner  certainly  is  boond  m 
the  first  instance,  to  provide  the  ship  with  a  competent  crew,  bnt  he  does  not  undertake 
for  the  conduct  of  that  crew  in  the  subsequent  part  of  the  voyage." 

1  In  Cliflbrd  v.  Hunter,  3  Car.  &  P.  16,  Moody  &  M.  103,  Lord  Tenierden,  C.  J., 
expressed  a  strong  opinion  that  a  vessel,  on  a  voyage  from  Madras  to  London,  was  not 
sea-worthy  unless  site  bad  some  one  on  board  besides  the  captain  who  was  capable  of 
navigating  her  to  England.  A  similar  question  came  np  in  the  case  of  Gillespie  v. 
Forsyth,  before  the  Court  of  Queen's  Bench  at  Quebec,  2  Law  Reporter,  2.57.  The  case 
is  the  more  worthy  of  notice  from  the  fact  that  the  opinions  of  Chancellor  Kept,  Professor 
QreetUeaff  and  the  then  Attorney-General  of  England,  Sir  J.  Campbdl,  are  published 
in  connection  with  it.  The  vessel  was  insured  from  Quebec  to  Montego  Bay  in  the 
Island  of  Jamaica,  and  back  to  Quebec.  On  the  arrival  of  the  vessel  at  Montego  Bay 
the  supercargo  discharged  the  master,  «ind  had  his  own  name  indorsed  on  the  register 
as  master.  Bnt,  previous  to  the  sailing  of  the  vessel,  one  Dixon,  who  had  been  the  mate, 
was  appointed  master,  and  his  name  was  indorsed  on  the  register,  and  one  of  the  sea- 
men was  appointed  mate  in  his  place.  This  person  was  an  able  seaman,  but  could  not 
write,  and  Dixon  was  the  only  person  on  board  capable  of  navigating  the  vessel. 
Diligent  search  was  made,  bnt  no  person  possessing  the  requisite  qualifications  could  be 
obtained.  The  jury  found  that,  considering  the  nature  of  the  voyage,  the  vessel  was 
sea-worthy  when  she  left  Montego  Bay. 

Chancellor  Kent  was  strongly  of  the  opinion  that  the  right  of  the  owner  to  change 
■the  master  was  unquestionable,  provided  a  substitute  of  competent  skill  was  obtained, 
•citing  Walden  v.  N.  Y.  Firem.  Ins.  Co.,  12  Johns.  128, 136.  But  if  we  admit  this  right, 
yet  if  it  was  necessary  that  both  the  master  and  mate  should  understand  the  science  of 
navigation,  and  the  owner,  or  his  agent,  should  dispossess  the  master  and  put  the  mate 
in  his  place,  and  then  be  unable  to  find  a  competent  person  to  fill  the  mate's  place, 
would  not  the  underwriters  have  a  good  defence  ? 

The  finding  of  the  jury  in  the  above  case  was  in  accordance  with  the  ruling  of  the 
court  in  Tread  well  v.  Union  Ins.  Co.,  6  Cow.  270,  where  it  was  held,  that  a  vessel  on 
a  voyage  from  l^orth  Carolina  to  New  York,  with  a  captain  who  did  not  understand 
the  science  of  navigation,  was  sea-worthy,  if  the  nature  of  the  v^age  were  such  that 
this  knowledge  was  not  required.  It  was  held,  in  the  case  of  Copeland  v.  New  England 
Mar.  Ins.  Co.,  2  Met.  432,  that  where  a  vessel  was  insured  on  a  voyage  out  and  home, 
and  while  at  the  foreign  port  the  captain  became  insane,  and  continued  to  be  in  that 
condition  when  the  vessel  sailed,  the  vessel  was  sea-worthy  though  a  captain  mif^ht 
have  been  procured  at  the  foreign  port.  This  decision  proceeds  on  the  ground  that  tho 
mate  was  a  competent  person,  and  should  have  taken  the  captain's  place.  We  shall 
have  occasion  to  refer  to  this  case  hereafter.    See  post,  p.  141,  note. 

«  Watt  V,  Morris,  1  Dow,  32. ' 
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whether  any  particular  thing  is  necessary,  is  determinod  very 
much  from  usage,  and  from  the  reason  of  the  case.^ 

The  ship  must  also  be  properly  constructed  of  proper  materials, 
and  in  these  respects,  as  in  others,  adapted  to  the  risk  assumed,^ 
and  must  be  properly  loaded,  not  only  as  to  the  storage  of  the 
good?,  but  regard  must  be  had  to  their  weight  and  quantity.^ 

The  policy,  we  have  seen,  does  not  attach  to  an  unseaworthy 
ship ;  but  if  the  ship  be  sea-worthy  and  the  policy  attaches,  this 
implied  warranty  loses  its  character  of  a  condition  precedent,  for 
if  a  subsequent  breach  occurs  of  anature  to  discharge  the  under- 
writers for  a  subsequent  loss  occasioned  by  it,  they  would  still 
be  liable  for  a  loss  occurring  previous  to  the  breach.^  If  there 
be  a  deficiency  at  the  commencement  of  the  risk  amounting  then 
io  unseaworthiness,  so  that  the  policy  does  not  then  attach  in 
the  sense  that  if  a  loss  occurs  the  insurers  are  liable,  yet  if  this 
deficiency  be  temporary,  capable  of  speedy  and  effectual  remedy, 
and'is  in  fact  soon  remedied,  it  has  been  said  that  the  policy 
may  attach  as  soon  as  the  vessel  becomes  sea-worthy.'^    As  sea- 


1  In  all  such  cases  the  qncstion  is  one  of  fact  for  the  joiy.    Chase  r.  Eagle  Ins.  Co., 

5  Pick.  51  ;  Bell  v.  Reed,  4  Binn.  127 ;  Clifford  v.  Hunter,  Moody  &  M.  103,  3  Car. 

6  P.  16 ;  Gillespie  v.  Forsyth,  2  Law  Reporter,  257 ;  M'Lanahan  i;.  Universal  Ins. 
Co.,  1  Pet.  170,  184. 

'  Thus  a  vessel  for  a  foreign  voyage  must  be  built  with  knees.  Watt  v.  Morris,  1 
Dow,  32 ;  Parker  r.  Potts,  3  Dow,  23,  32.  In  a  Pennsylvania  case  the  question  arose 
whether  «  vessel,  employed  in  the  navigation  of  Lake  Erie,  was  unseaworthy  which 
bad  slideis  substituted  in  the  place  of  cabin  doors  and  no  tarpawling  covering  for  the 
hatches.  The  jury  having  found  that  these  were  not  necessary,  the  court  refused  to 
set  aside  the  verdict.  Bell  0.  Reed,  4  Binn.  127.  If  the  timbers  are  decayed  and  the 
ixon-woik  loose,  the  vessel  is  unseaworthy.    Douglas  v.  Scougal,  4  Dow,  269. 

'  Weir  V.  Aberdeen,  2  B.  &  Aid.  320.  It  has  been  said,  that  whether  a  vessel  is  over- 
loaded or  not,  depends  upon  the  capacity  of  the  vessel,  and  not  upon  the  depth  of 
water  over  the  shoals  and  bars  in  the  river  upon  which  she  is  to  be  navigated.  Cin. 
Hot.  Ins.  Co.  V.  May,  20  Ohio,  211.  But  if  the  vessel  was  destined  to  sail  on  that 
river,  surely  the  peculiar  exigencies  of  the  river  must  be  considered  and  prepared  for. 

^  See  ante,  p.  108,  n.  1. 

*  This  do|irine  seems  to  be  supported  by  Abbott,  C.  J.,  in  Weir  v.  Aberdeen,  2  B.  & 
Aid.  320.  The  insurance  was  on  the  vessel  and  her  outfit  at  and  from  London  to 
Bahia.  The  vessel  sailed  from  London  in  an  unseaworthy  condition  from  being  over- 
loaded, and  was  obliged  to  put  back  to  the  Downs.  Application  being  made  to  the 
underwriters.  It  was  agreed  that  the  vessel  might  discharge  part  of  her  cargo  at  Rams- 
gate.  This  was  dpne,  and  the  vessel  sailed  from  ^.  in  a  sea-worthy  condition.  It  was 
contended  that  as  the  vessel  sailed  in  an  unseaworthy  condition  from  London  the  policy 
was  void.  Abbott,  C.  J.,  said :  "  That  proposition  wonll  go  the  length  of  establishing, 
^ha^ti  if  a  vessel,  at  the  outset  of  her  voyage,  be  by  mistake  or  accident  unseaworthy, 
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worthiness  is  a  conditioD  precedent  to  the  right  of  the  assured 
to  recover,  it  would  seem  to  belong  to  him  to  establish  that  fact, 
and  so  it  has  been  held.^  Now,  however,  the  law  is  different  in 
many  of  the  States.^    But  if  the  vessel  springs  a  leak  soon  after 


owing  to  some  defect,  which  is  immediatelj  discorered  and  remedied  before  anj  Iobb 
happens  in  consequence  of  it,  still  that  the  policy  woald  be  void,  and  the  underwriterB 
not  liable.    I  confess  that  I  was  a  little  surprised  at  that  proposition,  because,  if  true 
in  point  of  law,  I  fear  that  we  should  find  many  cases  indeed  where  it  would  torn  o«t 
that  the  assured  could  have  no  claim  upon  the  underwritere,  because  something  was 
wanting  or  something  excessive,  at  the  instant  of  the  ship's  departure,  although  the 
want  had  been  supplied,  or  the  excess  removed  before  the  loss  happened."    Mr.  Justice 
Siory,  in  M'Lanahan  v.  Umrersal  Ins.  Ck>.,  1  Pet.  170, 184,  speaking  of  the  language 
of  AbboU,  C.  J.,  said  .*  "  This  is  an  important  doctrine,  and  well  worthy  of  dtscnasioo, 
whenever  it  comes  directly  in  judgment."    Though  the  language  of  Abbott,  C.  J.,  was 
very  strong,  yet  we  think  the  learned  judge  did  not  intend  to  rest  the  case  upon  the 
fact  alone  of  the  sea-worthiness  of  the  vessel  being  restored,  but  rather  on  the  fact  that 
the  underwriters  had  waived  the  objection  by  allowing  the  vessel  to  unload  at  Rams- 
gate.    This  is  shown  by  the  case  supposed  of  a  vessel  sailing  with  only  one  anchor 
and  afterwards  taking  on  board  another  by  the  consent  of  the  underwriters.    No  dis- 
tinction wns  taken  in  this  case  between  a  policy  "  from  a  port,"  and  **  at  and  from  " 
one.    The  dictum  of  Story,  J.,  in  United  States  v.  Hunt,  2  Story,  120,  125,  seems 
hardly  to  justify  the  inference  drawn  from  it  by  Mr.  Phillips.    In  Deblois  v.  Ocean 
Ins.  Co.,  16  Pick.  303,  the  defect  did  not  exist  at  the  commencement  of  the  voyage, 
but  the  vessel  was  unseaworthy  between  two  intermediate  ports,  and  was  rendered  sea- 
worthy before  the  loss  took  place.    The  same  may  be  said  of  Chase  v.  Eagle  Ins.  Co., 
5  Pick.  51.    The  case  of  Stanwood  v.  Rich,  Sup.  Jud.  Ct.,  Mass.,  dted  1  Phillips, 
Ins.  ^701,  726,  is  not  stated  sufficiently  at  length  to  enable  one  to  determine  bow  far  it 
is  to  be  received  as  an  authority.    It  appears  to  have  been  merely  a  nisi  prius  case. 
The  cases  of  Taylor  v.  Lowell,  3  Mass.  331,  and  Merch.  Ins.  Co.  v.  Clapp,  11  Pick. 
56,  were  cases  of  insurance  "  at  and  from,"  and  were  not  decided  on  the  ground  that 
the  defect  was  remedied  after  the  voyage  had  commenced.    We  have  mentioned  these 
cases  because  they  are  cited  by  Mr.  Phillips  in  his  valuable  work  on  Insurance,  and, 
therefore,  it  seems  fit  that  the  attention  of  the  reader  should  be  called  to  them,  but  they 
do  not_seem  to  us  to  support  the  principle  contended  for,  and  which  is,  we  think, 
directly  opposed  to  the  well-settled  rule  that  if  the  vessel  is  unseaworthy  at  the  com- 
mencement of  the  risk,  the  policy  never  attaches  and  the  underwriters  are  dischai^d ; 
and  are  not  merely  an  exception  to  that  rule.  In  M'Millan  v.  Union  Ins.  Co.,  Rice,  248, 
it  was  held,  that  the  implied  warranty  applies  only  to  that  which  is  to  continue  for  the 
whole  voyage,  and,  therefore,  where  a  vessel  sailed  without  a  pilot,  and  was  lost  after 
she  passed  the  pilotage  ground,  the  underwriters  were  held  liable. 

1  Tidmarsh  v.  Wash.  F.  &  M.  Ins.  Co.,  4  Mason,  439 ;  Craig  v.  UnitScl  States  Ins. 
Co.,  Pet.  C.  C.  410;  Moses  r.  Sun  Mutual  Ins.  Co.,  1  Duer,  159. 

«  Thus,  in  Dcshon  r.  Merchants'  Ins.  Co.,  1 1  Met.  199, 207,  Hubbard,  J.,  said :  "  But 
a  usage  has  existed  in  this  commonwealth  for  a  long  course  of  years,  that  alUiough  the 
sea-worthiness  is  a  matter  of  warranty  on  the  part  of  the  assured,  and  must  necessaril  j 
be  complied  with,  yet  he  is  not  called  upon,  in  limine,  to  give  evidence  of  his  having 
•complied  with  it.  It  is  ass#ied  as  a  fact  in  the  absence  of  fraud,  and  he  has  the 
benefit  of  the  presumption."    See  also,  Taylor  v,  Lowell,  3  Mass.  331 ;  Paddock  v. 
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sailing,  without  having  mot  with  any  peril,  this  raises  a  pre- 
sumption that  she  was  unseaworthy  when  she  sailed.^  Bat  this 
presumption  may  be  rebutted  by  proof  that  she  was  actually 
sea-wortby  when  she  sailed.^  And  when  a  vessel  is  shown  to 
have  met  with  a  sea  peril,  if  the  insurer  claims  that  the  damage 
was  owing  to  her  being  unseaworthy,  and  not  to  the  sea  peril, 
•  the  burden  is  on  him  to  show  this.^     And  if  the  vessel  sails  and 

is  never  heard  from,  the  fact  of  her  sea-worthiness  is  presumed, 
in  the  absence  of  evidence  to  the  contrary.^ 

If,  after  the  risk  has  commenced,  she  becomes  unseaworthy  by 
reason  of  an  accident  or  peril,  then  the  policy  continues  to 
attach,  until  she  can  again,  by  reasonable  endeavors,  be  restored 
to  a  sea-worthy  condition.  It  is,  indeed,  the  duty  of  the  mas- 
ter, for  which  the  owner  is  responsible,  not  only  to  do  all  that 
can  be  done  to  prevent  her  unseaworthiness,  but  to  do  all  that 
should  be  done  to  restore  he»  sea-worthiness.  If,  therefore,  she 
is  disabled  at  seal,  though  she  remains  covered  by  the  policy  un- 
til she  reaches  a  port,  she  must  leave  that  port,  wherever  it  may 
*be,  in  a  sea-worthy  condition,  provided  she  can  there  be  made 
sea-worthy.  And  analogy  of  reason  would  require  that  a  mas- 
ter, finding  his  ship  unseaworthy  at  sea,  should  make,  not  neces- 
sarily at  once  for  the  nearest  port,  but  for  a  port  of  repair,  with- 
out unnecessary  delay,  because  otherwise  he  would  expose  the 
vessel  to  unreasonable  and  unnecessary  danger.  So,  too,  if  the 
unseaworthiness  could,  without  great  sacrifice,  be  cured  at  sea, 


FmnUin  Ins.  Co.,  11  Pick.  227 ;  Watson  v.  Clark,  1  Dow,  336;  Parker  v,  Pott«,  3 
Dow,  23 ;  Ballard  v.  Roger  Williams  Ins.  Co.,  1  Curtis,  C.  C  148 ;  Snethen  v.  Mem- 
phis Ins.  Co.,  3  La.  Ann.  474 ;  Dapeyre  v.  West.  M.  &  F.  Ins.  Co.,  2  Bob.  La.  457. 

'  Monro  v.  Yandam,  Park,  Ins.  289,  n. ;  Mills  v.  Roebuck,  Marsh.  Ins.  161 ;  Watson 
V,  daik,  1  Dow,  336,  344;  Parker  v.  Potts,  3  Dow,  23 ;  Douglas  v.  Scongall,  4  Dow, 
269;  Talcot  r.  Commercial  Ins.  Co.,  2  Johns.  124;  Bamewall  v.  Chnrch,  1  Caines, 
217 ;  Cort  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  375 ;  Paddock  v.  Franklin  Ins.  Co., 
11  PSdL.  227,  237;  Dcshon  v.  Merchants'  Ins.  Co.,  11  Met.  199,  207 ;  Myers  i;.  Girard 
Ins.  Co.,  26  Penn.  State,  192;  Prescott  v.  Union  Ins.  Co.,  1  Whart.  399;  Bnllard  v. 
Boger  Williams  Ins.  Co.,  1  Curtis,  C.  C.  148;  Fleming  v.  Mar.  Ins.  Co.,  3  Watts  & 
S.  144, 153;  Marcy  t;.  Sun  Mat.  Ins.  Co.,  11  La.  Ann.  748;  Dupeyre  v.  Western  M. 
&  F.  Jns.  Co.,  2  Rob.  La.  457 ;  Hudson  r.  Williamson,  3  Brev.  342 ;  Wallace  r.  Do 
Pan,  2  Bay,  503,  1  Brev.  252.    But  see  Patrick  v.  Hallett,  I  Johnf.  241. 

'  Snethen  v.  Memphis  Ins.  Co.,  3  La.  Ann.  474 ;  Rugely  v.  Sun  Mat.  Ins.  Co.  of 
K.  r.,  7  La.  Ann.  279. 

*  Bamewall  v.  Church,  1  Caines,  217. 

^Desbon  r.  Merchants'  Ins.  Co.,  11  Met.  199,  207. 


140  OK  THE  LAW  OF  MABHTB  IKSYJRAKCB.  [BOOK  IL 

by  help  from  another  vessel,  it  should  be  the  master's  duty  to 
obtain  this  help.     Whether,  or  when  the  insurers  are  discharged 
by  the  master's  non-fulfilment  of  such  duties,  is  a  more  difficult 
question.     On  the  one  hand,  although  the  misconduct  or  neglect 
of  the  officers  and  crew  are  not  among  the  dangers   against 
which  the  owner  is  insured,  yet  if  the  subject-matter  insured  be 
lost  by  a  peril  caused  by  such  negligence,  the  underwriters  are- 
held  liable  therefor.     On  the  other  hand,  the  master  is  the  repre- 
sentative and  agent  of  the  owner,*  with  power  and  authority, 
and  it  is  his  duty  to  fulfil  for  him  this  warranty  of  sea- worthi- 
ness, and  a  breach  of  it  by  such  an  agent  is  a  breach  by  the 
principal^   Perhaps  no  better  answer,  or  none,  which   more 
nearly  reconciles  the  conflicting  authorities,  can  be  given,  than 
that  the  decision  of  the  question  must  depend  upon  whether  the 
person  in  command  of  the  ship,  then  acts  only  in  discharge  of 
his  person&Q  duties  as  master,  or  •mate,  or  acts,  or  ought  to  act, 
as  the  representative  and  agent  of  the  master.     And,  generally, 
the  conclusion  would  be,  that  if  the  ship  be  sea-worthy  in  the 
beginning,  a  subsequent  unseaworthiness,  caused  by  negligence 
or  error  of  officers  or  crew,  does  not  take  away  the  responsibility 
of  the  insurers.     Leaving  it  still  a§  a  rule  of  law,  that  it  is  a 
duty  of  the  master  to  repair  unseaworthiness  in  the  first  port,  the 
disregard  of  which  is  a  breach  of  the  warranty  by  the  owner.^ 


^  We  shall  see  hereafter  that  as  the  law  now  stands  an  underwriter  is  liable  for  a  loss 
by  a  peril  insured  against,  although  that  peril  was  caused  bj  the  negligence  of  the 
master  and  crew.    But  if  a  vessel  becomes  unseaworthj  and  afterwards  leaves  an  in* 
termediate  port  in  that  condition,  although  she  might  have  been  repaired  there,  and  is 
lost  in  consequence  of  that  neglect  on  the  part  of  the  captain  to  repair  her,  it  is  well 
settled  that  the  underwriters  are  not  held  liable.    Paddock  v.  Franklin  Ins.  Co.,- 11 
Pick.  227 ;  Hazard  v.  New  England  Mar.  Ins.  Co.,  1  Sumner,  218,  230,  8  Pet.  557; 
Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303,  308;  Stewart  v.  Tenn.  Mar.  &  F.  Ins.  Co.,  1 
Humph.  242.  In  Dupeyro  v.  Western  Mar.  &  F.  Ins.  Co.,  2  Rob.  La.  457,  a  steamboat 
insured,  had  a  cold  water  pump  to  supply  her  boilers  with  water.    This  being  out  of 
repair  the  engineer  took  it  out  and  put  in  a  plug  in  such  a  negligent  manner  that,  while 
the  boat  was  lying  in  still  water,  she  suddenly  sunk.    The  underwriters  were  held  not 
to  be  liable.    But  the  captain  must  have  reasonable  cause  to  suspect  the  existence  of 
the  defect  while  in  the  intermediate  port,  and  if  he  is  not  aware  of  it,  or  if  he  knows 
it,  but  has  reasonable  ground  to  believe  that  the  vessel  can  proceed  in  safety,  the  under- 
writers are  liable,  although  the  vessel  was  not  in  a  sea-worthy  condition  when  she  leh 
port.    Starbuck  v.  New  England  Marine  Ins.  Co.,  19  Pick.  198.    To  reconcile  these 
cases  with  the  doctrine  that  the  underwriters  are  liable  for  a  loss  by  a  peril  insured 
against,  consequent  on  the  negligence  of  the  master  or  crew,  a  distinction  has  been  made 
between  the  negligence  of  the  master  when  on  land,  and  when  at  sea.  Thus,  Shaw,  C.  J., 
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It  rnnst)  however,  still  be  remarked,  that  this  breach  does  not 
always  and  necessarily  discharge  the  nnderwriters,  but  only  sus- 
pends their  liability.  Thus,  if  a  ship  loses  her  anchor  in  a  port 
where  she  can  get  no  other,  or  loses  her  boat  at  sea,  or  loses 
some  of  her  crew ;  and  reaches  a  port  where  these  wants  could 
be  sppplied,  but  leaves  it  without  supplying  them,  and  proceeds 
'to  another  port  and  there  supplies  them,  and  so  becomes  again 
sea-wortby,  the  liability  of  the  insurers  revives.  It  was  so  far 
suspended  during  the  interruption  of  the  sea-worthiness,  that  if  a 


in  Copeland  v.  New  England  Mar.  Ins.  Co.,  2  Met.  482, 443,  after  citing  the  language  of 
Baron  Parker  in  Dixon  v,  Sadler,  5  M.  &  W.  405,  that  "  if  the  vessel,  crew,  and  equip- 
ments be  originally  snfficient,  the  assured  has  done  all  that  he  contracted  t(#do,  and  is 
not  responsible  for  the  sab^qaent  deficiency  occasioned  by  any  neglect  or  misconduct 
of  the  master  or  crew/'  says :  **  If  this  is  to  be  taken  as  limited  to  the  cases  where  the 
master,  officers,  and  crew  act  in  their  own  proper  sphere,  as  practically  managing  and 
conducting  the  navigation,  and  where  the  master  does  not  stand  in  the  relation  of  rep- 
resentative and  agent  of  the  owners,  we  think  it  not  inconsistent  with  the  general  prin- 
ciple, leaving  the  owner  still  bound  by  the  acts  of  the  master,  so  for  as  by  law  and  the 
usage  of  navigation  he  is  the  representative  of  the  owners,  executing  their  express  or 
in^lied  orders,  and  doing  all  such  acts  as  an  owner  himself  might  and  would  do,  if 
present.  Unless  taken  with  this  implied  limitation,  the  principle  would  seem  to  be  laid 
down  too  broadly,  and  come  in  conflict  with  some  of  the  established  rules  of  insurance 
law."  In  England  it  seems  now  to  be  held,  that  negligence  of  the  master  and  crew, 
or  persons  employed  to  load  the  vessel  at  an  intermediate  port  will  not  exonerate  the 
nnderwriters,  although  she  is  lost  in  consequence  of  such  negligence.  Redman  v.  Wil- 
son, 14  M.  &  W.  476.  Notwithstanding  the  language  of  Shaw,  C.  J.,  in  Copeland  ti, 
New  EngUnd  Mar.  Ins.  Co.,  it  is  difficult  to  ascertain  on  what  ground  the  case  was 
decided  other  than  that  laid  down  in  the  English  authorities.  The  case  may  be  briefly 
stated  as  follows :  The  vessel  was  at  an  intermediate  port  under  the  command  of  an 
insane  captain.  The  mate  was  competent  to  take  charge  of  the  vessel  but  omitted  to 
do  so,  and  also  neglected  to  procure  another  captain,  although  one  might  have  been 
obtained.  The  vessel  sailed  in  thit  condition,  and  was  lost  in  consequence  of  it.  The 
court  held,  that  the  vessel  was  sea-worthy  at  the  intermediate  port,  and  that  as  the  loss 
was  caused  by  the  neglect  of  the  mate  to  take  command,  the  underwriters  were  liable. 
It  may  be  well  to  state,  before  proceeding  to  comment  on  this  case,  that  the  court  at 
the  time  consisted  of  but  four  judges,  and  that  one,  Mr.  Justice  Wilder  dissented.  The 
decision  was,  therefore,  by  a  bare  majority ;  and  we  think  it  was  incorrect  in 
deciding  that  the  vessel  was  sea-worthy  when  she  left  port.  The  court  said  :  "  If  the 
vessel  had  an  officer  on  board  competent  to  command,  and  whose  duty  it  was  to  com- 
mand, the  vessel  could  not  be  deemed  unseaworthy."  It  was  not  denied  that  it  was 
the  duty  of  the  mate  to  have  taken  the  command,  and  the  only  question  was  as  to  the 
cottseqnenoes  of  such  neglect  on  his  part.  If  repairs  had  been  needed  for  the  ship  and 
the  mate  had  neglected  to  procure  them,  and  the  vessel  had  consequently  been  lost, 
would  not  the  underwriters  have  been  dischai^d,  and  how  can  this  case  be  distin- 
gnished  from  the  one  in  point  ?  The  distinction  seems  to  us  to  be  more  subtle  than 
just,  and  it  illustrates  the  impossibility  of  an  uniform  application  of  the  rule,  causa 
prmcima  turn  remota  tpectattnr,  which  rule  we  shall  consider  hereafter. 
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loss  had  happened  in  that  intenral,  that  is,  after  the  master  conld 
have  supplied  her  wants,  and  before  he  did  snpply  them,  and  this 
loss  happened  by  reason  of  the  insufficiency  or  unseaworthiness 
of  the  ship,  the  underwriters  would  not  have  been  liable. 

The  general  principles  of  the  law  of  insurance  might  seem 
to  lead  to  the  conclusion,  that  they  should  still  be  liable  for  a 
loss  happening  during  that  interval  from  any  cause  in  no  way 
connected  with  the  unseaworthiness  thus  not  repaired,  on  the 
ground  that  the  warranty  of  seaworthiness  was  no  longer  a  con- 
dition precedent;  but  the  policy,  or  obligation  for  indemnity 
having  once  attached,  the  correlative  obligation  of  sea-worthiness 
continues,  but  will  not  discharge  the  insurers  from  a  loss  not 
attributable  to  the  non-fulfilment  of  that  obligation.^ 

As  it  is  essential  that  a  sufficient  crew  should  be  shipped  at 
the  beginning  of  the  voyage,^  so  it  may  be  requisite  that  the 
crew  should  be  shipped  for  the  whole  voyage ;  and  this  must 
depend,  like  most  questions  of  this  kind,  upon  the  usage,  and 
the  nature  of  the  voyage.  It  may  be  the  case,  that  arrange- 
ments have  been  made,  or  can  with, sufficient  probability  be 
made,  to  supply  at  some  intermediate  port  any  deficiency  which 
may  occur  there  in  the  crew;  and  if  so  it  would  seem  to  be 
enough  if  the  crew  be  shipped  to  that  port^ 

So  as  to  pilotage ;  the  ship  is  unseaworthy  if  she  is  without  a 


1  Thas  in  Paddock  v.  Franklio  Ins.  Co.,  11  Pick.  227,  234,  Shaw,  C.  J.,  said  :  "  It 
would  seem  to  be  more  consistent  with  the  nature  of  the  contract,  the  intent  of  the 
parties,  and  the  parposes  of  justice  and  policy,  to  hold,  that  after  the  policy  has  onoe 
attached,  the  implied  warranty  should  be  so  constfued,  as  to  exempt  the  underwriter 
from  all  loss  or  damage,  which  did  or  might  proceed  from  any  cause,  thus  warranted 
against;  but  to  hold  him  still  responsible  for  those  losses  which  by  no  possibility  could 
be  occasioned  by  peril  increased  or  affected  by  the  breach  of  such  implied  warranty." 
See  also,  Taylor  t7.  Lowell,  3  Mass.  331 ;  Merchants'  Ids.  Co.  v.  Clapp,  II  Pick.  56 ; 
Capen  v.  Wash.  Ins.  Co.,  Sup.  Jud.  Ct.,  Mass.,  16  Law  Reporter,  465 ;  Starbnck  v, 
N.  £.  Mar.  Ins.  Co.,  19  Pick.  198;  Chase  v.  Eagle  Ins.  Co.,  5  Pick.  51 ;  Am.  Ins. 
Co.  V.  Ogden,  15  Wend.  532,  20  Wend.  287  ;  Peters  r.  Phceniz  Ins.. Co.,  3  S.  &  R. 
25 ;  Hazard  v.  N.  £.  Mar.  Ins.  Co.,  1  Sumner,  216,  230. 

'  Caldwell  v.  Western  Mar.  &  F.  Ins.  Co.,  19  La.  42.  It  was  held  in  this  case,  that^ 
although  a  competent  crew  is  necessary  at  the  commencement  of  the  voyage,  yet  the 
insarers  are  liable  notwithstanding  one  of  the  crew  was  absent,  if  he  conld  not  have 
averted  the  loss  had  he  been  present.  But  this  cannot  be  correct  as  a  general  principle 
of  law. 

*  Forshaw  v.  Chabert,  3  Brod.  &  B.  158;  Silva  v.  Low,  1  Johns.  Cas.  1&4.  Soe 
ante,  p.  135,  n.  6. 
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pilot,  where  usage  and  the  reason  of  the  case  require  that  she 
should  have  one,  whether  in  entering  or  leaving  a  port.^  If  a  pilot 
be  necessary,  and  a  person  falsely  representing  himself  as  one, 
is  in  good  faith  and  without  gross  negligence  received  as  such, 
there  is  no  breach  of  the  warranty  of  sea-worthiness ;  ^  nor  is 
there,  if  the  master  or  some  one  else  on  board  can  direct  the 
^hip  over  the.  pilotage  grounds,  and  has  sufficient  skill  to  per* 
form  the  duty  as  a  pilot  should  perform  it.^    Nor  should  we  say, 


1  According  to  the  principles  laid  down  in  the  late  English  cases,  it  appears  that  if  a 
pilot  be  properly  taken  at  the  commencement  of  a  royage,  no  subsequent  neglect  of 
the  master  in  not  taking  a  pilot  will  dischsiige  the  underwritera,  unless,  perhaps,  where 
one  IS  required  by  act  of  parliament.  See  ante,  p.  140,  n.  1.  Per  Parke,  B.,  in  Gibson 
V.  SmaU,  4  H.  L.  Cas.  353,  24  Eng.  L.  &  Eq.  16,  36 ;  Dixon  v.  Sadler,  5  M.  &  W. 
405,  415,  8  M.  &  W.  895.  The  exception  of  the  case  where  a  pilot  is  required  by  an 
Ml  of  parliament,  rests  entirely  upon  the  authority  of  Law  v,  HolUngsworth,  7  T.  R. 
160.  But  that  case  has  been  qnestiondd  by  Parke,  B.,  in  Dixon  v.  Sadler,  5  M.  &  W. 
415,  and  by  Tindal,  C.  J.,  in  the  same  case,  8  M.  &  W.  895.    In  Phillips  r.  Headlam, 

2  B.  &  Ad.  380,  Lord  TenUrden  said :  "It  may  be  conceded,  that  a  vessel  coming  out 
of  a  hartwr  must  have  a  pilot,  because  the  captain  has  it  in  his  power  always  to  pro- 
cure one."  But  this,  unless  limited  to  the  commencement  of  the  yoyage,  seems  to  be 
iBCODsistent  with  the  law  as  laid  down  by  Parke,  B.,  in  Gibson  r.  Small,  4  H.  L. 
Cas.  353,  24  Eng.  L.  &  Eq.  16|i36. 

In  die  United  States  the  rule  is  not  perhaps  quite  settled.  See  Stanwood  v.  Rich, 
Sup.  Jnd.  Ct.,  Mass.,  cited  1  Phillips  on  Ins.  ^715.    In  Keeler  v.  Firemen's  Ins.  Ck>., 

3  Hill,  250,  the  vessel  was  sailing  up  the  Potomac  without  a  pilot,  and  was  lost  by 
running  ashore.  It  was  shown  that  it  was  customary  for  vessels  of  that  size  to  ascend 
the  river  without  pilots,  and  that  the  mate  was  competent  to  take  the  vessel  up  the 
river.  It  was  held  that  the  insurers  were  liable.  This  was  a  time  policy,  and  the 
neglect  to  take  a  pilot  was  after  the  commencement  of  the  voyage,  but  the  court 
eeemed  to  be  of  opinion  that  the  underwriters  would  have  been  dischai^d  had  the 
custom  of  the  place  and  the  nature  of  the  navigation  required  one.  In  M'Millan  r. 
Union  Ins.  Co.,  Rice,  248,  in  sailing  from  a  port  where  it  was  customary  to  take 
a  pilot,  none  was  taken,  and  afterwards  the  vessel  was  lost,  from  causes  not  attribu- 
table to  the  want  of  a  pQet.  The  underwriters  were  held  liable.  ,  And  the  case  was 
said  to  depend  entirely  on  the  question  whether  the  loss  was  or  was  not  to  be 
attributed  to  the  not  having  a  pilot.  See  also,  De  Pau  v.  Jones,  1  Brev.  437 ;  Flani- 
gen  V.  Washington  Ins.  Co.,  7  Barr,  306 ;  Whitney  v.  Ocean  Ins.  Co.,  14  La.  485. 

From  these  cases  it  seems  to  be  doubtful  whether  the  want  of  a  pilot  would,  in  any 
case,  constitute  such  unseaworthiness  as  would  avoid  a  policy  in  toto;  certainly  it  would 
not,  unless  the  neglect  were  at  the  commencement  of  the  risk.  Probably,  it  would  be 
Ikdd  generally,  as  in  the  case  of  M'Millan  v.  Union  Ins.  Co.,  that  the  underwriters 
would  be  dLscharged  only  from  losses  arising  from  the  want  of  a  pilot. 

*  Law  9.  HoUingsworth,  7  T.  R.  160,  per  Lord  Kenifon,  C.  J. 

*  Keeler  v.  Firemen's  Ins.  Co.,  3  Hill,  250 ;  Flanigen  v.  Washington  Ins.  Co., 
7  Barr,  306 ;  H'Millan  v.  Union  Ins.  Co.,  Rice,  248.  But  see  contra,  Whitney  v. 
Ocean  Ins.  Co.,  14  La.  485.  But  it  rests  with  the  assured  to  show  the  competency  of 
fhe  officer  who  baa  acted  as  pilot. 
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on  general  principles,  that  the  neglect  to  receive  a  pilot  where  one 
was  required  to  be  taken  by  a  law  of  the  port,  necessarily  made 
the  ship  unseaworthy.^ 

The  standard  of  sea-worthiness  varies  at  different  places,  and, 
in  general,  that  must  be  taken  which  rules  at  the  place  where  the 
vessel  belongs.^ 

So,  too,  this  standard  varies  according  to  the  character  of 
the  vessel,^  her  location,  the  voyage  she  is  to  undertake,  or 
the  service  she  is  to  perform.*  Thus,  if  she  is  in  port,  she 
may  be  sea- worthy  for  that  place,  although  not  for  sea.^     If  on 


1  In  Flanigen  v.  Washington  Ins.  Co.,  7  Barr,  306,  the  statnto  required  a  pilot  to 
be  taken  or  a  sum  of  money  to  be  paid.  It  was  held  that  the  statnto  did  not  affect 
the  question  of  sea-worthiness,  but  that  it  still  depended  upon  usage  and  the  nature 
of  the  navigation.    But  see  auto,  p.  143,  n.  1,  as  to  English  rule. 

>  Tidmarsh  v.  Wash.  F.  &  M.  Ins.  Co.,  4  Mason,  439,  442.  In  this  case  insurance 
was  made  in  Boston  upon  a  British  yessel  belonging  to  the  port  of  Halifax  in  Nova 
Scotia.  It  was  held,  that  the  Halifax  standard  of  sea-worthiness  was  to  be  taken. 
See  also,  Cobb  v.  New  England  Mutual  M.  Ins.  Co.,  6  Gray^,  192,  200. 

'  This  principle,  as  applied  to  steam  vessels,  requires  not  only  that  the  hull  shall  be 
staunch,  tight,  and  strong,  but  that  the  machinery  shall  be  properly  constructed,  and 
of  sufficient  power  to  perform  the  contemplated  voyagt.  Myers  v.  Girard  Ins.  Co.,  26 
Penn.  State,  192.  See,  as  to  floating  docks,  Marcy  v.  Sun  Mut.  Ins.  Co.,  11  La.  Ann. 
748,  cited  ante,  p.  132,  n.  2. 

«  Cobb  v.  New  England  Mutual  M.  Ins.  Co.,  6  Gray,  192 ;  Knili  v.  Hooper,  2  H.  &; 
N.  277 ;  Alexander  v.  Pratt,  1  Amould,  Ins.  669 ;  Small  v.  Gibson,  16  Q.  B.  141,  3 
Eng.  L.  &  £q.  299,  303;  Brown  v.  Girard,  4  Yeates,  115. 

^  Thus,  in  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  170, 184,  the  court  said :  "  Sea- 
worthiness in  port,  or  for  temporary  purposes,  such  as  mere  change  of  position  in  the 
harbor,  or  proceeding  out  of  port,  or  lying  in  the  offing,  may  be  one  Uiing,  and  8e»> 
worthiness  for  a  whole  voyage  quite  another.    A  policy  on  a  ship  at  and  from  a  port 
will  attach,  although  the  ship  be  at  the  time  undeigoing  extensive  repairs  in  port,  so 
as  in  a  general  sense,  for  the  purposes  of  the  whole  voyage,  to  be  utterly  unseaworthy." 
And  Gihbs,  C.  J.,  speaking  of  a  vessel  in  port,  said  :  "  She  need  have  no  other  men 
on  board  than  such  as  are  necessary  to  prevent  fire  or  the  like  accidents,  no  sails,  pro- 
visions, or  equipment  are  necessary."    Abitbol  v.  Bristow,  6  Taunt.  464.    See  also. 
Cruder  v.  Phil.  Ins.  Co.,  2  Wash.  C.  C.  262;  Annen  v.  Woodman,  3  Taunt.  299  ; 
Oliverson  v,  Longhraan,  cited  2  B.  &  Aid.  322 ;  Smith  v.  Suiridge,  4  Esp.  25 ;  Mot- 
teux  V.  Lond.  Ass.  Co.,  1  Atk.  545 ;  Forbes  v.  Wilson,  Park,  Ins.  299,  note ;  Taylor  v. 
Lowell,  3  Mass.  331 ;  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  227,  232;  Ingraham  v. 
South  Carolina  Ins.  Co.,  2  Const.  R.  707.    In  pJhneter  v.  Cousins,  2  Camp.  235,  the 
vessel  was  insured  "  at  and  from  St.  Michaels  to  England."    When*she  arrived  at  St. 
Michaels  she  was  leaking  badly,  and  in  an  unfit  condition  to  take  in  a  caigo,  and  in. 
great  danger  from  a  storm  which  was  then  raging.    After  remaining  at  anchor  over 
twenty>four  hours  she  was  driven  to  sea  and  wrecked.    The  insurers  were  held  not  to 
be  liable.    Lord  Ellenborough  said  :  "  While  the  ship  remains  at  the  place,  a  state  of 
repair  and  equipment  may  be  sufficient,  which  would  oonstitnte  onseawortliiness  af^er 
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the  ways  for  repair,  she  may  be  fit  and  sufficient  for  that  condi- 
tion, although  she  would  not  be  fit  to  be  water-borne.  So,  too,  the 
insurance  may  be  for  a  mere  temporary  purpose ;  as  the  going 
from  one  harbor  to  another,^  or  even  across  a  harbor,  or  a  strait, 
or  a  brief  navigation  upon  inland  waters ;  ^  and  if  the  ship  be 
sufficient  for  this  service,  it  will  not  be  necessary  that  she  should 
be  in  a  condition  to  go  to  sea.  And  if  there  be  insurance  on  ship 
and  goods,  while  in  port,  that  on  the  ship  may  be  valid,  because 
she  is  in  a  sufficient  condition  for  a  ship  in  port,  and  that  on  the 
goods  be  invalid,  because  the  ship  is  not  in  a  proper  condition  to 
receive  goods  on  board.  The  policy  may,  as  we  think,  in  such 
a  case,  attach  at  once  to  the  ship,  but  not  on  cargo  or  freight, 
until  the  ship  becomes  sea-worthy  to  receive  her  cargo  and  earn 
her  freight  We  cannot,  however,  assert  that  this  is  established 
by  the  authorities.^ 

If  a  voyage  policy  is  to  attach  to  the  ship  while  at  sea,  or  in 
an  intermediate  port  where  repairs  cannot  be  made,  then  the 


tiie  oommencement  of  the  voyage.  But  while  in  port,  she  miist  be  in  such  a  condition 
as  to  enable  her  to  lie  in  reasonable  security  till  she  is  properly  repaired  and  equipped 
for  the  Tojage.  She  mast  have  been  cU  the  place  in  good  safety.  If  she  arrives  at  the 
ontward  port  so  shattered  ns  to  be  a  mere  wreck,  a  policy  on  the  homeward  voyage 
never  attaches."  Bee  also,  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  227,  232 ;  Cobb  v. 
New  England  Mntaal  M.  Ins.  Co.  next  note. 

^  In  Cobb  V,  New  England  Mutual  M.  Ins.  Co.,  6  Gray,  192,  insurance  was  effected 
on  a  vessel  when  water-bom^  at  and  from  Perry,  with  permission  to  go  to  Eastport  and 
flienre  to  a  southern  port.  It  was  held,  that  it  was  sofficient  if  the  vessel  was  in  a  fit 
condition  to  go  to  Eastport  when  she  sailed  for  that  place,  although  she  was  not  fit 
for  sea. 

s  Bell  r.  Beed,  4  Binn.  127. 

»  1  Phillips  on  Ins.  §  723 ;  Cruder  v.  Penn.  Ins.  Co.,  2  Wash.  C.  C.  339.  This  doc- 
trine is  laid  down  by  Mr.  PhUlipSy  and  is,  it  appears  to  us,  in  accordance  with  general 
and  recogniied  principles.  But  the  cases  of  Taylor  v.  Lowell,  3  Mass.  331,  and  Mer- 
chants' Ins.  Co.  V.  Clapp,  1 1  Pick.  56,  hold  that  in  such  a  case  the  policy  attaches  not 
only  to  the  ship,  but  to  the  cargo  and  freight  also.  Both  of  these  cases  were  elaborately 
aigncd  at  the  bar  by  very  ablo  counsel,  and  thoroughly  considered  by  the  court 
with  reference  to  this  very  point;  and  they  no  doubt  establish  the  law  in  Massa- 
chusetts. In  Abitbol  v.  Bristow,  6  Taunt.  464,  goods  were  insured  at  and  fiom 
Mogadore  to  London.  The  declaration  averred,  that  after  the  loading  of  the  goods  on 
board,  the  vessel  'set  sail  on  her  intended  voyage,  and  while  on  the  voyage  the  goods 
were  lost  by  a  peril  of  the  sea.  In  point  of  fact  the  vessel,  before  she  had  half  her 
cargo  on  board,  was  driven  from  ber  moorings  by  bad  weather  and  lost.  Tlic  court 
held,  that  as  a  very  different  degree  of  sea-worthiness  was  required  while  the  vessel-  was 
in  port  and  while  she  was  at  sea,  the  averment  of  a  loss  on  the  passage  required^  a  dif- 
ferent declaratioii  and  a  diffsrent  state  of  focts,  and  the  plaintiff  was  nonsuited. 

VOL,  IL  13 
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wananty  of  aea-worthiness  is  greatly  qualified.    It  would  not 
be  easji  and  perhaps  not  possible,  to  say,  firom  the  jxesent  weight 
of  aatbority,  precisely  what  this  qualification  is ;  bat  we  think 
it  may  be  stated  thus.     There  is  a  wananty,  in  soch  a  case,  that 
the  ship  was  folly  sea-worthy  in  the  ordinary  sense  at  the  origi- 
nal banning  of  her  voyage ;  and  that  she  is  now  sea-wortby, 
in  the  sense  and  degree  in  which  that  should  attach  to  her 
present  condition ;  as,  if  in  a  port  where  perfect  repairs  can  be 
made,  and  abont  to  proceed  on  a  voyage,  then  the  warranty  of 
sea-worthiness  is  much  the  same  as  at  the  beginning ;  if  at  sea, 
then  she  must  be  sea-worthy,  so  far  as  reasonable  care  and  a 
proper  use  of  the  means  within  reach  can  make  her  so ;  but  as 
neither  party  can  know  where  she  is,  nor  what  her  condition  is, 
the  warranty  of  sea-worthiness,  or  the  condition  precedent  of 
sea-worthiness,  extends  only  to  this :  that  she  mast  be  in  that 
degree  of  complete  fitness  for  service,  which  is  proper  to  the 
place  where  she  is,  and  the  means  of  eqnipment   and  repair 
within  reach :  so  that  if  at  sea,  and  disabled  by  loss  of  sails,  or 
a  leak,  or  the  death  of  a  part  of  the  crew,  and  none  of  these 
defects  or  wants  could  have  been  remedied  before  the   policy 
should  attach,  the  policy  does,  nevertheless,  attach,  notwithstand- 
ing the  condition  precedent  of  sea-worthiness.     If,  however,  the 
ship  be  at  that  time  a  wreck,  or  so  much  injured  that  she  cannot 
be  rationally  regarded  as  a  subject-matter  to  which  the  contract 
of  insurance  can  attach,  then  it  is  as  if  she  were  wholly  lost, 
or  not  in  existence,  and,  of  coarse,  there  is  no  insurance  upon 
her.i 


1  In  Paddock  r.  Franklin  Ins.  Co.,  11  Pick.  227,  the  insurance  was  on  the  caiigo  of 
the  ship  Tarquin,  "  lost  or  not  lost,  now  on  a  whaling  voyage  in  the  Pacific  Ocean." 
The  ship  had  been  ont  over  three  years  when  the  policy  was  effected.    The  conrt  held, 
that  the  policy  related  back  to  the  commencement  of  the  risk,  and  that,  if  the  ship  was 
then  sea-worthy,  the  policy  attached.    Shaw,  C.  J.,  however,  went  on  to  consider  the 
case  in  point.    He  said  it  might  be  a  matter  of  doobt  whether  the  rule  of  sea-worthi- 
ness, as  a  condition  precedent,  woald  apply  when  the  policy  was  to  take  effect  on  a 
panicolar  day  in  the  latter  part  of  a  long  whaling  voyage  in  distant  seas,  and  intended 
to  cover  only  the  latter  portion  of  such  a  voyage.    He  also  said  that,  although  the  mle 
would  probably  be  applied,  yet  it  would  be  with  great  liberality  of  construction,  and 
what  would  be  a  condition  of  things  in  such  a  stage  of  the  voyage  sufficient  to  satisfy 
the  character  of  searworthiness,  would  fall  far  short  %f  that  required  at  its  commence- 
ment.   In  Gibson  v.  Small,  4  H.  L.  Cas.  353,  24  £ng.  L.  &  Eq.  16,  36,  Parhe,  B., 
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Another  question  exists  as  to  this  implied  warranty  in  case  of 
time  policies,  which  is  involved  in  some  difficulty,  and  perhaps 
nncertainty ;  it  is,  what  is  this  warranty,  or  condition,  in  respect 
to  the  continuance  and  maintenance  of  the  sea-worthiness  of  the 
vesseL    If,  for  instance,  she  is  insured  for  a  year,  must  she  be  in 
such  a  condition  that  she  will  be  sea-worthy  during  the  year,  un** 
less  she  meets  with  extraordinary  peril ;  so  that  if  she  be  at  the 
beginning  sea-worthy,  but  in  such  a  state  that  before  the  year  is 
oat,  she  must,  under  ordinary  circumstances,  need  extraordinary 
repair  to  keep  her  sea-worthy,  is  the  policy  void  ?     The  true  an- 
swer we  take  to  be  this :  She  must  be  sea-worthy  at  the  begin- 
ning of  the  time,  and  this  sea-worthiness  must  be  measured  by 
the  requirements  of  the  circumstances  of  her  position ;  one  thing 
if  she  is  then  in  port,  perhaps  undergoing  repair,  another  thing  if 
at  sea,  and  so  forth ;  that  when  she  sails  on  her  first  voyage  she 
must  be  sea-worthy  in  the  ordinary  sense ;  and  must  be  kept  in 
repair,  and  made  sea-worthy  at  every  subsequent  stage  and  port, 
so  far  as  that  is  reasonably  possible,  under  the  penalty  of  dis- 
charging the  insurers  in  case  a  loss  occurs  by  reason  of  an  un- 
seaworthiness which  could  have  been  repaired   by  the  use  of 
proper  means.     But  if  the  loss  is  wholly  unconnected  with  this 
subsequent  unseaworthiness,  then  the  insurers  are  not  discharged. 
Perhaps  the  reason  of  the  case  would  suggest  another  modifica- 
tion of  this  rule,  although  it  might  be  difficult  to  apply  it  in  fact; 
and  that  is,  if  the  insurance  for  a  time,  say  one  year,  were  made 
with  the  mutual  knowledge  and  intention  that  the  ship  was  to 
pase  that  year  where  repairs  could  not  be  made  nor  a  port  readily 
reached,  as  on  some  of  the  whaling  grounds,  then  she  ought  to 
be,  at  the  outset  (on  this  general  principle  that  the  standard  of 
sea-worthiness  must  always  be  derived  from  the  voyage  to  be 
undertaken),  in  a  sufficient  condition  not  to  need  repairs  during 
the  time.     In  the  note  below  we  have  endeavored  to  give  a  full 


Mid  :  "  It  ifl  nndonbted  law  that  there  is  an  implied  warranty,  with  respect  to  a  policy 
for  a  voyage,  that  the  ship  should  be  sea-worthy  at  the  commencement  of  the  voyage, 
<M'  in  port  when  preparing  for  it,  or  had  been  sea-worthy  when  the  voyage  insured  had 
been  commenced,  if  the  insurance  is  on  a  vessel  already  at  sea  for  the  voyage,  which 
voyage  being  commensurate  with  the  risk  insured,  the  warranty  is  compendiously  de- 
scribed as  a  warranty  of  sea-worthiness  at  the  commencement  of  the  risk."  See  also, 
the  remaiks  of  Pollock,  C.  B.,  on  page  43. 
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exposition  of  the  law  in  relation  to  this  interesting  and  difficult 
question.^ 


^  The  qaestion,  whether  there  is  any  implied  warranty  of  sea-worthiness,  and  if  anj, 
what,  in  a  time  policy,  has  lately  been  the  snbject  of  considerable  discussion  in  Eng- 
land. As  the  later  decisions  have  determined  the  rale,  we  deem  it  only  necessaiy  to 
mention  the  earlier  cases  in  which  there  are  dicta  on  the  subject,  and  then  we  may  pro- 
ceed at  once  to  a  consideration  of  the  subsequent  ones.  The  earlier  cases  are  Hucks  v, 
Thornton,  Holt,  N.  P.  30;  Hollingworth  v,  Brodrick,  7  A.  &  £.  40;  Pixon  v.  Sadler,^ 
5  M.  &  W.  405,  414 ;  Sadler  v,  Dixon,  8  M.  &  W.  895.  The  question  arose  in  tho* 
Queen's  Bench,  in  Small  v.  Gibson,  16  Q.  B.  128,  3  £ng.  L.  &  £q.  290,  whether  there 
was  any  warranty  of  sea-worthiness  at  the  time  the  risk  commenced,  or  at  the  making 
of  the  policy.  Insurance  was  made  on  the  ship  Susan,  "  lost  or  not  lost,"  for  twelve 
months,  commencing  September  25, 1653.  The  defendant  pleaded  that  the  vessel  was 
nnseaworthy  at  the  time  the  policy  was  made,  and  on  September  25th,  when  the  risk 
commenced.  The  Ck)urt  of  Queen's  Bench  sustained  this  plea,  hut  it  was  reversed  in 
the  Exchequer  Chamber,  16  Q.  B.  141,  3  Eng.  L.  &  Eq.  299.  The  case  was  then 
taken  by  writ  of  error  to  the  House  of  Lords,  and  the  decision  of  the  Exchequer 
Chamber  affirmed.  4  H.  L.  Cas.  353,  24  Eng.  L.  &  £q.  16.  The  plea,  as  stated  in 
8  Eng.  L.  &  Eq.  299,  would  seem  to«show  that  the  defence  was  taken  that  the  vessel 
was  nnseaworthy  when  she  left  home  on  the  voyage.  That  this  was  not  so  is  shown 
by  the  plea,  as  given  in  the  report  of  the  case  before  the  House  of  Lords,  and  by  the 
remarks  of  Parke,  B.,  on  this  point,  24  Eng.  L.  &  Eq.  42.  This  question  was,  how> 
ever,  presented  to  the  judges  and  by  them  considered,  though  they  expressly  stated 
that  it  was  not  necessary  to  decide  it.  In  3  Eng.  L.  &  Eq.  299,  307,  Parke,  B.,  said : 
"  We  are  far  from  saying  that  there  is  no  warranty  of  sea-worthiness  at  all, — so  to 
hold  would  be  to  let  in  the  mischief  which  the  law  provides  against  by  the  implied 
warranty  in  a  yoyage  policy, — or  that  there  is  not  the  same  warranty  in 'the  case  of  a 
time  policy,  according  to  the  situation  in  which  the  ship  may  be  at  the  commencement 
of  the  term  of  the  insurance ;  that  is,  that  the  ship  is,  or  shall  be,  sea-worthy  for  that 
Toyage,  if  the  ship  then  be  about  to  sail  on  a  voyage ;  if  in  port,  that  she  was  in  a  proper 
condition  for  such  a  port;  if  she  be  at  sea,  that  she  was  sea-worthy  when  the  voyage 
commenced ;  in  short,  that  the  obligation  on  the  assured  is  just  the  same  in  the  time 
policy  as  if  the  service  in  which  the  vessel  was,  or  was  intended  to  be  engaged,  or  might 
be  engaged,  during  the  term,  was  inserted  in  the  policy.  'If,  then,  a  ship  were  insured 
in  terms,  from  a  g^ven  day,  for  the  remainder  of  the  then  voyage  to  a  foreign  port  and 
back  to  England,  until  another  given  day,  there  may  be  a  warranty  of  sea-worthineaa 
when  the  voyage  commenced."  He  then  said  that  if  the  vessel  had  met  with  danger, 
and  could  havti'been  repaired,  but  was  not,  previous  to  the  commencement  of  the  risk, 
the  policy  might  not  attach ;  and  that  all  the  court  intended  to  decide  was,  that  there 
was  no  warranty  of  sea-worthiness  wherever  the  ship  might  be,  or  in  whatever  circum- 
stances placed  at  the  commencement  of  the  term  insured. 

In  the  House  of  Lords  the  judges  stood  seven  to  two  on  the  questions  presented  bjr 
the  plea.  Lord  Si.  Leonarde  and  Lord  CampbeU  concurred  with  the  majority.  The 
point  in  regard  to  a  time  policy  on  a  vessel  beginning  the  risk  on  her  departure  from. 
her  home  port,  was  not  discussed  by  all  the  judges.  Lord  Campbell  was  in  favor  of 
there'  not  being  an  implied  warranty  in  any  case.  Lord  St.  Leonards,  on  p.  48,  and 
Martin,  B.,  thought  the  same  rale  would  apply  to  a  time,  as  well  as  to  a  voyage  con^ 
tract  of  insurance.    It  has  since  been  decided  that  if  a  vessel  leaves  an  intermedial 
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The  parties  may  agree  that  the  vessel  shall  be  sea-worthy 
when  insared  on  time,  as  well  as  when  on  a  voyage,  and  a  role 


port  with  an  insuiBcient  crew,  and  is  lost  in  conseqaence  thereof,  the  nnderwritera  are  lia- 
ble, although  a  crew  might  have  been  obtained  there.  Jenkins  v.  Hejcoek,  6  Moore,  P. 
C.  351.    The  court  also  said :  "  If  it  were  necessavy  for  the  decision  of  this  case,  we 
fboold  he  inclined  to  go  to  the  full  extent  of  what  Lord  Campbell  sajs  in  the  House  of 
Loids."    In  Michael  v.  Tredwin,  17  C  B.  551,  33  Eng.  L.  &  £q.  325,  the  insurance 
was  on  the  ship  "from  the  meridian  of  the  day  of  sailing  from  8.  to  the  meridian  of 
the  80th  of  March,  1853."    The  defendant  pleaded  that  the  ship  was  not,  at  the  time 
of  tailing  from  8.  or  at  any  time  of  the  day  of  sailing  from  8.,  or  afterwards  during 
tbe  risk,  sea-worthy.    The  court  held,  that  as  the  defendant  did  not  set  forth  in  his 
plea  that  this  was  a  policy  to  commence  at  the  commencement  of  a  voyage  from  6., 
Ae  case  came  within  the  most  limited  operation  of  the  decision  in  Gibson  v.  Small. 
Mr.  Justice  CmtweUy  during  the  argument,  said :  "  You  say  that  yon  claim  to  treat 
dns  IS  a  policy  to  attach  on  the  commencement  of  the  Toyage.    Dare  you  aver  that  in 
your  plea  t    If  you  dare  not,  why  should  you  have  the  benefit  of  a  supposed  fact  which 
you  are  not  prepared  to  aver  in  your  pleadings  1 "    And  the  Court  of  Queen's  Bench, 
io  a  subsequent  case,  have  carried  the  doctrine  of  there  being  no  implied  warranty  to 
die  fullest  extent.    The  defendant  pleaded,  that,  at  the  time  when  the  policy  was 
effected  and  down  to  the  time  of  sending  the  ship  to  sea,  she  was  an  outward  bound 
Aip  lying  in  a  British  port,  where  the  plaintifib,  her  owners,  resided ;  that  the  ship  was 
duotered  for  a  voyage,  and  that  the  plaintiffs  sent  her  to  sea  in  an  unseaworthy  state, 
and  when  she  was  not  in  a  fit  condition  to  go  to  sea,  and  that  she  was  afterwards,  while 
QO  tbe  high  seas  in  that  condition,  losti    The  second  plea  alleged  that  the  plaintiffii, 
knowingly,  wilfully,  wrongfully,  and  improperly  sent  the  ship  out  to  sea  in  an  unsea- 
worthy state,  and  when  she  was  not  in  a  fit  condition  safbly  to  go  to  sea,  and  that 
while  she  was  on  the  high  seas  in  that  condition  she  was  lost.    The  third  plea  alleged 
that  the  plaintiflb  knowingly,  wilfully,  wrongiiiUy,  and  improperly  sent  the  ship  to  sea 
in  an  unseaworthy  state,  and  when  she  was  not  fitted  for  the  voyage,  and  when  she  was 
not  in  a  fit  condition  safely  to  go  to  sea,  and  at  a  time  when  it  was  dangerous  for  her 
to  go  to  sea  in  the  condition  in  which  she  then  was,  and  that  the  plaintiffs  wrongfully 
and  improperiy  caused  and  permitted  her  to  be  on  the  high  seas  in  the  condition  afore- 
said, and  without  a  master  or  proper  crew  to  navigate  her  on  her  voyage,  during  which 
time,  by  reason  of  the  premises,  die  wns  wrecked  and  lost.    The  court  held,  Erie,  J., 
Assenting,  that  the  plaintiff  was  entitled  to  judgment  on  the  first  and  second  pleas,  and 
tilie  defendant  to  judgment  on  the  third,  on  tbe  ground,  not  that  there  was  any  war- 
ranty of  sea-worthiness,  but  that  personal  misconduct  was  charged  upon  the  plaintiffs, 
vbtdi  raiseondnct  produced  the  loss.    Mr.  Justice  Erie  was  of  the  opinion  that  the  de- 
fendant was  entitled  to  a  verdict  on  all  the  counts.    Thompson  v.  Hopper,  6  Ellis  & 
B.  172,  34  Eng.  L.  &  Eq.  266.    Issue  was  joined  on  the  third  plea,  and  the  court  held 
that  tbe  jury  should  have  been  instructed  to  find  whether  the  conduct  of  the  plaintiff  in 
sending  the  vessel  to  sea  in  an  improper  condition  was  a  cause  without  which  the  loss 
wookl  not  have  happened.    And  the  instruction  having  been  given  that  the  jury  were 
1e  say  whether  the  unseaworthiness  was  the  proximate  cause  of  the  loss,  a  new  trial  was 
ordered,  with  liberty  to  the  pkintiff  to  appeal.    6  Ellis  &  B.  937,  30  Eng.  L.  &  Eq. 
39.    The  severity  of  the  general  rule  has  been  modified  to  some  extent  by  a  subse- 
quent decision  in  the  same  court,  it  being  held  that  if  the  ship  sails  on  her  first  voyage 
rorthy  condition  the  underwriter  is  not  liable  for  repain  rendered  necessary, 

13  • 
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of  a  mutual  company  that  every  ship  insured  by  them  shall  be 
surveyed  onoe  a  year  by  the  managing  underwriters,  and  such 


not  bj  perils  of  the  sem,  but  bj  the  bad  condition  of  the  ship  at  the  oommencemeDt  of 
the  risk.    Fawcos  r.  Sarafield,  6  Ellis  &  B.  192, 34  Eng.  L.  &  £q.  277. 

In  this  ooontry  there  hare  been  as  jet  bnt  few  cases  on  this  subject.    In  Paddock  v. 
Franklin  Ins.  Co.,  11  Pick.  227,  231,  232,  Shaw,  C.  J.,  said,  that  if  a  policy  was 
effected  to  commence  on  a  ship  on  a  particolar  day,  in  the  latter  part  of  a  long  whaling 
royage  in  distant  seas,  the  mle  of  sea-worthiness  would  be  applied,  bnt  with  gieat  liber- 
ality of  construction.    In  Martin  o.  Fishing  Ins.  Co.,  20  Pick.  389,  it  seems  to  hare* 
been  taken  for  granted  that  there  was  an  implied  warranty  when  the  risk  commenced. 
In  the  case  of  American  Ins.  Co.  v.  Ogden,  20  Wend.  267,  there  was  a  time  policy  for 
six  months.    The  ressel  sailed  from  Kew  York  to  Charleston,  thence  to  Norfolk,  thence 
to  St.  Thomas.    When  she  left  Charleston  she  was  in  an  nnseaworthy  condition  owing 
to  the  loss  of  the  small  bower  anchor.    This  might  have  been  replaced  at  C.    On  the 
Toyage  from  Noriblk  to  St.  Thomas  she  was  injured  by  a  storm,  and  was  abandoned 
at  the  latter  port.    The  want  of  the  andior  contributed  in  no  degree  to  the  loss.    It 
was  contended  that  there  was  an  implied  warranty  that  the  vessel  should  be  sea-worthy 
on  leaving  every  port  which  she  visited,  but  the  court  held,  that  the  same  mle  applied 
as  in  the  case  of  voyage  policies,  and  that  it  was  suflBdent  if  the  vessel  was  sea-worthy 
when  she  left  New  York.    In  Jones  r.  Ins.  Co.,  2  Wallace,  C.  C.  278,  Mr.  Justice 
Grier  held,  that  the  plea  should  "  state  such  facts  and  circumstances  as  shall  show 
either  that  at  the  time  the  insurance  commenced,  the  ship  was  in  her  original  port 
<^  departure,  and  commenced  her  voyage  iu  an  nnseaworthy  condition,  and  so  con- 
tinued till  the  time  of  the  loss,  or  that  having  come  into  a  distant  port  in  a  damaged 
condition,  before  or  after  the  commencement  of  the  risk,  where  she  might  and  ought  to 
have  been  repaired,  and  the  owner,  or  his  agents,  neglected  to  make  such  repairs,  and 
the  vessel  was  lost  by  a  cnuse  which  may  be  attributed  to  the  insufficiency  of  the  ship." 
This  case  is  similar  to  that  of  Michael  v.  Tredwin,  supra.    The  question  has  also  been 
before  the  Supreme  Court  of  Massachusetts,  in  a  recent  case,  Capen  o.  Washington 
Ins.  Co.,  16  Law  Reporter,  46.5.    The  policy  was  subscribed  April  30th.    The  risk 
tommenced  March  30th,  at  noon,  to  continue  one  year  on  the  ship  Rique  to  and  at  all 
ports  and  places  to  which  she  might  proceed  in  that  time.    There  was  evidence  tending 
to  show  that  the  vessel  was  at  sea  at  the  time  the  policy  was  subscribed,  bnt  there  was 
no  evidence  that  at  the  time  the  risk  commenced  she  was  not  either  safe  in  port,  or  m 
the  prosecution  of  a  voyage  on  which  she  had  sailed  in  a  sea>worthy  condition.     The 
vessel  arrived  in  Boston  in  September,  delivered  her  cargo  in  good  order,  and,  after 
undergoing  some  slight  repairs,  sailed  for  Norfolk.    She  there  took  in  a  heavy  caijgo, 
which  had  a  tendency  to  strain  the  vessel,  and  sailed  for  Sicily.    3nt,  having  sprung 
a  leak,  she  put  into  Savannah,  where  she  was  surveyed  and  extensive  repairs  ordered ; 
bnt  as  repairs  were  less  expensive  in  New  York,  she  was  slightly  but  sufficiently 
repaired  at  S.  and  sailed  for  New  York.    On  the  way  she  was  burned  at  sea.     The 
defence  was :  First,  that  at  the  commencement  of  the  risk  on  the  30th  of  March, 
regarding  decay  only,  this  vessel  was  so  much  weakened  and  impaired  in  strength  as 
not  to  be  able  to  bear  the  ordinary  perils  of  navigation,  without  essential  repaire,  and 
replacing  with  new  the  timbers  thus  decayed  or  beginning  to  decay,  for  and  during  the 
Urin  of  one  year,  for  which  she  was  insured,  and  if  so  that  she  was  not  sea-worthy  with- 
in the  implied  warranty,  which  the  assured  were  bound  by,  and  so  the  policy  ne^er 
attached.    Second,  that  this  implied  warranty  attached  to  the  commencement  of  each 
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repairs  and  materials  ordered  as-  are  necessary,  which  orders 
mast  be  complied  with,  or  the  ship  ''  shall  not  be  insured,"  is  in 
eflfect  an  agreement  that  the  ship  shall  be  considered  unsea- 
worthy,  and  the  insurance  at  an  end  if  these  requirements  are 
not  complied  with.^ 

The  warranty  of  seaworthiness,  although  most  important 
among  those  implied  by  law,  is  not  the  only  one.  Another  is, 
that  the  assured  is  to  make  a  distinct  and  honest  statement  of 
all  material  circumstances  attending  the  risk.  Another,  that  the 
ship  shall  pursue  the  course  of  her  voyage  in  the  usual  manner, 


YpTBge,  8o  tbat  if  the  vessel  sailed  in  an  unseaworthj  condition,  and  was  lost  by  a  peril 
inraied  against,  and  not  in  consequence  of  such  unseaworthiness,  the  underwriters 
were  not  liable.  Third,  that  the  vessel  was  unseaworthy  when  she  sailed  from  Norfolk  to 
Sidlj,  and  also  when  she  sailed  from  Savannah  to  New  York.  The  court  held,  that 
on  a  policy  on  time  for  a  certain  term  at  all  times  and  places,  there  is  no  implied  war- 
tmty  on  the  part  of  the  insured,  that  the  vessel  is  sea-worthy,  in  the  ordinary  sense  of 
that  term,  cither  at  the  time  the  policy  is  underwritten,  or  at  the  day  on  which  the 
policy,  by  its  terms,  commences  the  risk,  but  that  the  only  implied  warranty  in  this 
respect  is,  that  the  vessel  is  in  existence  as  a  vessel,  not  lost  at  the  time  fixed  for  the 
oommencemcnt  of  the  risk ;  capable,  if  then  in  port,  of  being  made  useful,  with  proper 
repain  and  fittings,  for  navigation,  and  in  a  safe  or  suitable  condition  for  a  vessel  to  be 
in,  whether  at  sea,  or  in  port,  or  stripped  and  under  repairs  on  a  suitable  railway  for 
that  purpose,  or  otherwise,  and  is  sea-worthy  when  she  firet  sails  from  port,  and  if  she 
is  at  sea,  that  she  has  sailed  in  a  sea- worthy  condition,  and  is  safe  {salvus — not  lost) 
so  as  to  be  a  proper  subject  for  a  contract  of  insurance  at  the  time  the  risk  attaches ; 
and  if  the  vessel  is  in  such  a  condition,  and  the  implied  warranty  to  this  extent  is  not 
broken,  the  policy  attaches,  and  is  not  void,  and  the  premium  cannot  be  recovered 
back.  But  if  the  vessel  was  then  lost,  become  a  wreck,  or  had  ceased  to  exist  as  ft 
vessel,  or  was,  if  at  sea,  in  a  condition  or  under  circumstances  in  which  she  could  not, 
on  her  arrival  in  port,  be  made  available  by  reasonable  or  suitable  repairs  and  fitting  for 
navigation,  then  tiicre  was  no  subject  for  the  policy  to  take  effect  upon,  and  the  contract 
would  be  void.  Held,  also,  that  there  was  no  implied  warranty  at  subsequent  ports, 
bat  that  the  owners  were  obliged  to  render  her  sea-worthy  if  possible,  and  if  she  sailed 
in  an  unscaworthy  condition,  and  was  lost  in  consequence  of  such  default,  the  insured 
woold  not  be  entitled  to  recover,  but  if  she  was  lost  by  a  peril  insured  against,  not 
caused  in  whole  or  in  part  by  such  default,  the  underwriters  would  be  liable. 

'  Stewart  v.  Wilson,  12  M.  &  W.  11.  The  policy  in  this  case  was  dated  February 
20, 1841,  and  was  for  one  year.  The  vessel  was  surveyed  in  September,  1841,  and 
the  repairs  ordered.  These  were  not  furnished,  and  the  vessel  went  to  sea  in  Novem- 
ber, and  was  lost.  There  was  another  clause  in  the  policy  providing,  that  should  any 
ve«el  proceed  on  an  American  voyage,  the  insurance  should  cease ;  and  it  was  argued 
that  from  the  difi^rent  language  used  in  the  two  clauses  the  effect  of  the  rule  as  to  the 
surrey  was  only  to  prevent  arencwal  of  the  insurance  in  case  of  disobedience,  and  did 
not  render  void  an  existing  policy.  But  the  court  held  the  effect  of  the  rule  was,  that 
the  vessel  was  to  bo  considered  unseaworthy,  and  the  insurance  void,  unless  the  direc- 
tions of  the  managing  und^piters  were  from  time  to  time  complied  with. 
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without  deviation  or  change  of  risk.  And,  perhaps  another, 
that  the  risk  is  to  commence  and  the  p<^cy  is  to  attach  within 
a  reasonable  time;  so  that,  after  an  unreasonable  delay,  the 
policy  will  not  attach  at  all,  because  the  delay  will  have  the 
effect  of  a  deviation,  at  the  beginning. 

These  subjects  will  be  considered  separately. 


# 
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CHAPTER    IV. 


OF  REPRESENTATION  AND  OF  CONCEALMENT. 


SECTION    I. 


OP   REPRESENTATION. 


Besides  the  warranties  and  stipulations  which  may  be  ex- 
pressed by  the  parties,  or  implied  by  the  law,  analogous  rights 
and  liabilities  sometimes  spring  from  the  representations  made 
by  either  party  to  the  other,  in  reference  to  a  contract  of  insur- 
ance then  under  negotiation,  and  material  to  the  estimate  of  the 
risk  to  be  assured.^  That  misrepresentations  avoid  the  contract 
of  insurance  as  between  the  parties  to  the  contract,  is  agreed 
and  certain ;  but  there  is  some  difference  of  opinion  as  to  the 
grounds  of  this  rule.^     And  the  better  opinion  seems  to  be,  that 


^  *'  The  policy  would  equally  be  void,  against  the  underwriter,  if  he  concealed  (ma* 
terial  facta) ;  as  if  ho  insured  a  ship  on  her  voyage  which  be  privately  knew  to  be 
arrived :  and  an  action  would  lie  to  recover  the  premium/'  Per  Lord  Man^dd, 
C.  J.,  Carter  v,  Boehm,  3  Burr.  1905,  1909.  See  also,  Duffell  v.  Wilson,  1  Camp. 
401, 

*  Mr.  Amonld,  in  his  work  on  Insurance,  p.  495,  contends  that  it  is  on  the  ground 
of  oonstructive  or  legal  fraud.  This  he  defines  to  be  "such  conduct  on  the  part  of  the 
assured  as,  though  it  does  not  imply  any  moral  turpitude  in  himself,  yet,  from  the 
effect  it  has  in  fact  of  misleading  the  underwriter,  is  in  legal  language  said  to  be 
fnodnlent."  See  also,  Pawson  v,  Watson,  Cowp.  785 ;  Comfoot  v,  Fowke,  6  M.  & 
W.  358,  379 ;  Elkin  v.  Janson,  13  M.  &  W.  655,  658.  This  is  controverted  by  Mr. 
Duer  and  Mr.  Phillips,  on  the  ground  that  this  is  an  anomalous  use  of  the  term,  and 
that  the  true  reason  is  that  there  is  an  implied  condition  in  the  contract  of  insurance 
that  it  18  free  from  misrepresentation  or  concealment,  whether  fraudulent  or  through 
mistake.  2  Daer  on  Ins.  647 ;  1  Phillips,  Ins.  S  ^7.  This  question  becomes  of  im- 
portance in  determining  whether,  if  an  insurer  alleges  that  a  misrepresentation  is 
fidsely  and  fraudulently  made,  he  is  bound  to  sustain  his  allegation  by  proof  of  moral 
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where  there  is  a  misrepresentation,  the  insurance  is  for  all  pur- 
poses nail  and  void,  and  not  voidable  only.^  In  general,  to  consti- 
tute a  representation  in  this  sense,  and  for  this  purpose,  <^  there 
should  be  an  affirmation  or  denial  of  some  fact,  or  an  allegation 
which  would  plainly  lead  the  mind  to  the  same  conclusion."  ^ 
It  may  be  made  by  word  of  mouth,  or  in  writing,  or  by  the 


fraad,  or  whether  it  is  not  sostained  by  the  proof  of  falsehood,  whether  intentional  or 
not,  which  is  considered  as  legal  or  constractive  fraad.    The  point  arose  in  the  late 
case  of  Lewis  v.  Eagle  Ins.  Co.,  Sap.  Jad.  Ct,  Mass.,  March  Term,  1858.    The 
defendants  alleged  that' a  certain  material  representation  was  **  falsely  and  fraudnlentlj 
made."    At  the  trial,  the  court  instmcted  the  jury  that  it  was  necessary  to  prove  not 
only  that  it  was  false,  but  also  that  It  was  fraudulent.    The  jury  having  found  a  verdict 
for  the  plaintiff,  exceptions  were  taken  to  the  above  ruling,  on  two  grounds  :  Ist.   That 
the  word  "fraudulent"  meant  l^al  fraud,  and  that  a  false  representation  of  a  material 
fact  constituted  a  legal  fraud,  in  support  of  which,  the  English  authorities  above 
referred  to,  and  the  case  of  Burritt  t;.  Saratoga  Co.  Mut.  F.  Ins.  Co.,  5  Hill,  188, 191, 
were  cited.    2d.  That  as  a  false  representation  would  avoid  a  policy,  the  word  fraud- 
ulent might  be  struck  out  as  surplusage.    Commonwealth  v.  Scjbire,  1  Met.  258,  260, 
Commonwealth  v.  Baker,  10  Cush.  405,  Soathall  v.  Rigg,  11  C.  B.  481,  4  Eng.  L.  & 
Eq.  366,  and  Anderson  v.  Thornton,  8  Exch.  425,  20  Eng.  L.  &  Eq.  339,  were  cited. 
The  court  held  that  it  was  not  necessary  to  prove  fraud,  but  it  docs  not  very  clearly 
appear  from  the  decision,  upon  which  of  the  two  grounds  above  mentioned  the  case 
rested.    Speaking  of  the  allegation  of  fraud,  the  court,  per  Merrick,  J.,  said :  *'  There 
is  nothing  in  their  answer  which  imposes  upon  the  defendants  the  burden  of  proving 
this  fact,  in  addition  to  the  fact  of  a  false  representation,  in  order  to  maintain  their 
defence.    It  is  true  that  they  allege,  in  general  terms,  that  the  representation  of  which 
they  complain,  was  falsely  and  fraudulently  made.    But  whether  this  representation 
was  designedly  and  intentionally  erroneous,  and  made  with  the  corrupt  purpose  of 
gaining  an  undue  advantage  or  not,  is  immaterial  in  relation  to  the  question  at  issoe 
between  the  parties ;  for,  if  it  was  false,  it  clearly  exonerated  the  defendants  from  a 
performance  of  the  contract  on  their  part,  and  wholly  avoided  the  policy." 

In  Anderson  v.  Thornton,  supra,  which  was  an  action  on  a  policy  of  insurance,  it 
does  not  clearly  appear  from  the  pleas,  as  they  are  stated  in  the  report  of  the  case, 
that  fraud  was  alleged,  but  the  language  of  the  court  shows  that  this  must  have  been 
the  case.    Parke,  B.,  said  :  "  Much  reliance  was  placed  on  the  form  of  the  sixth  and 
seventh  pleas ;  and  it  was  contended,  that,  inasmuch  as  those  pleas  alleged  a  fraadn- 
lent  misrepresentation  on  the  part  of  the  plainUff^,  in  order  to  sustain  the  pleas,  it  was 
necessary  to  prove  the  fact  as  fally  as  alleged ;  and  it  was  very  strongly  urged  that 
the  plaintifis  had  been  subjected  to  a  great  hardship  in  being  compelled  to  combat 
such  pleas  by  having  to  procure  evidence  to  disprove  the  matters  of  fraud,  it  taming 
out  afterwards  on  the  trial  that  there  was  no  such  imputation  of  fraud  on  the  plain- 
tiffs.    But  the  pleas  were  supported  by  proof  of  material  communications  by  the 
agents ;  for  in  cases  of  insurance,  material  misstatement  or  concealment  vitiates  the 
contract,  and  whether  it  be  fraudulently  made  or  not,  is  a  matter  which  is  wholly  im> 
material,  except  with  reference  to  the  return  of  the  premium." 

1  See  cases  cited  ante,  p.  101,  n.  1. 

*  Livingston  v,  Maryland  Ins.  Co.,  7  Craneh,  506. 
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exhibition  of  a  letter,  or  a  newspaper,  or  other  written  or  printed 
paper,  or  by  a  reasonable  inference  from  the  words  of  the  policy.^ 
It  is  a  misrepresentation  under  the  law  of  insurance,  when  it  is 
fabe,  whether  intentionally  so  or  not,  and  tends  to  obtain  for 
the  party  uttering  it  some  advantage  in  the  bargain,  or  an  enter- 
ing into  the  bargain  by  the  other  party.  And  it  has  the  same 
eflfect  whether  made  in  reference  to  a  ipatter  concerning  which 
some  representation  is  necessary  or  otherwise.^  Thus,  if  the 
first  insurer  is  merely  a  decoy,  this  is  equivalent  to  a  misrepre- 
sentation, in  regard  to  the  other  insurers,  and  discharges  them.' 
For  it  must  be  remembered,  that  the  question  as  to  the  mate- 
riality of  a  representation,  is  not  whether  the  fact  stated  actually 
did  or  possibly  could  affect  the  risk,  but  whether  it  would  natu- 
rally tend  to  influence  thfe  insurer  in  his  estimate  of  the  risk.* 


^  The  general  rale  of  law  is  that  every  dh^ct  statement  contiuned  in  a  policy,  is 
to  be  regarded  aa  a  warranty.  See  ante,  p.  106.  But  it  would  of  course  he  other- 
wise if  it  were  agreed  in  express  terms  that  a  direct  statement  in  the  policy  should  be 
treated  as  a  representation.  2  Duer  on  Ins.  644.  So  statements  of  belief  or  expecta- 
tion, though  inserted  in  the  policy,  are  to  bo  regarded  as  representations  only.  In 
Stewart  o.  Morison,  Millar  on  Ins.  59,  the  words,  "the  vessel  was  expected  to  be 
loaded  between  the  13th  and  20th  of  September,"  were  inserted  in  the  policy.  This 
was  held  to  be  a  representation,  that  the  vessel  had  not,  within  the  knowledge  of  the 
Bssured,  been  loaded  before  the  13th  of  September.  Inferences  drawn  from  state- 
ments upon  the  face  of  a  policy  are  frequently  treated  as  representations.  In  Hodgson 
r.  Richardson,  I  W.  BI.  463,  3  Burr.  1477,  the  insurance  was  from  Genoa  to  Dublin, 
"the  adventure  to  begin  from  the  loading  to  equip  for  the  voyage."  This  clause  was 
heU  equivalent  to  a  representation  that  the  cargo  was  to  be  loaded  at  Genoa,  and  as  it 
was  in  fact  loaded  at  Leghorn,  and  the  risk  was  thereby  materially  affected,  the  policy 
was  held  to  be  void.  See  Reid  v,  Harvey,  4  Dow,  97 ;  Seton  v.  Low,  1  Johns.  Cas.  1, 
per  Kent,  J. ;  Yandenhcuvel  r.  United  Ins.  Co.,  2  Johns.  Cas.  451 ;  Palmer  v, 
Wanen  Ins.  Co.,  1  Story,  360. 

'  Sawyer  v.  Coasters'  Mut.  Ins.  Co.,  6  Gray,  221 ;  Lewis  v.  Eagle  Ins.  Co.,  Sup. 
Jud.  Ct.,  Mass.,  March  Term,  1858,  cited  on  the  preceding  page.  In  this  case  the 
plaintiff  represented,  at  the  time  of  obtaining  the  insurance,  that  the  vessel  had  cost 
him  five  tboosand  dollars,  and  one  thousand  more  for  coppering.  The  court  held  that 
this  was  a  material  representation,  and,  if  false,  it  would  avoid  the  policy. 
'  Whittingham  v.  Thoraburgh,  2  Vem.  206 ;  Wilson  v.  Ducket,  3  Burr,  1361. 
*  In  Sibbald  v.  Hill,  2  Dow,  F.  C.  263,  a  merchant,  to  induce  an  underwriter  at 
Leith  to  inanre  for  him,  stated  that  he  had  paid  no  more  than  eight  guineas  per  cent, 
for  the  same  risks  in  London.  He  had  actually  paid  as  high  as  twenty-five  per  cent. 
The  contract  was  held  valid  in  Scotland  on  the  ground  that,  "  the  statement  as  to  the 
premiam  was  not  a  misrepresentation  as  to  any  of  the  circumstances  attending  the 
situation  or  condition  of  the<.ship,  or  nature  of  the  voyage,  which  could  affect  the 
nature  of  the  risk."  The  House  of  Lords  reversed  the  judgment  on  the  ground  "  that 
every  misrepresentation  is  fatal  to  a  contract,  which  is  made  under  such  circumstances 
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SECTION  n. 

OP   CONCEALMENT. 

Concealment,  in  the  law  of  insurance,  is  the  suppression  of  a 
fact  unknown  to  the  other  party,  which  refers  to  the  pending 
bargain,  and  is  material  to  its  terms ;  ^  and  it  is  no  defence 
against  a  concealment,  that  it  is  proved  by  the  result  to  relate  to 
circumstances  which  did  not  in  fact  enter  into  the  risk.^  The 
law  is  so  nearly  the  same  in  respect  to  misrepresentation  and 
concealment,  that  we  cannot  avoid  speaking  of  them  together. 

A  misrepresentation  or  a  concealment  discharges  the  under- 
writers, although  it  is  not  intentional  and  fraudulent  in  fact,  but 
is  made  from  inadvertence,  or  forgetful ness,  or  misapprehension ; 
by  reason  of  the  implied  obligation  of  a  full  and  honest  state- 
ment.2  And  we  consider  it  the  better  rule  that  the  falsehood  of  a 
representation  discharges  the  insurers,  although  they  were  not 
influenced  by  it ;  but  there  may  be  room  for  a  distinction  here, 
which  would  discharge  the  insurers  only  when  the  misrepre- 
sentation was  knowififfly  and  wilfully  made.^     A  temporary 


and  in  such  a  way,  as  to  gain  the  confidence  of  the  other  party,  and  induce  him  to  act 
when  otherwise  he  would  not." 

1  Maryland  Ins.  Co.  v.  Baden^  6  Cranch,  338;  Hortin  v.  Phoenix  Ins.  Co.,  1 
Wash.  C.  C.  400. 

^  See  post,  p.  165,  n.  2. 

'  In  Burritt  v.  Saratoga  M.  F.  Ins.  Co.,  5  Hill,  188,  Bronson,  J.,  said  :  "In  marine 
insurance  the  misrepresentation  or  concealment  by  the  assured  of  a  fact  material  to 
the  risk,  will  avoid  the  policy,  although  no  fraud  was  intended."  See  also,  Curry  v. 
Commonwealth  Ins.  Co.,  10  Pick.  53.5 ;  Sawyer  v.  Coasters'  Mut.  Ins.  Co.,  6  Gray, 
221 ;  N.  Y.  Bowery  Ins.  Co.  v.  N.  T.  Fire  Ins.  Co.,.  17  Wend.  359;  Dennison  p. 
Thomaston  Mut.  Ins.  Co.,  20  Maine,  125 ;  Bridges  v.  Hunter,  1  M.  &  S.  15 ;  Fitzher- 
bert  V.  Mather,  1  T.  K.  12  ;  and  ante,  p.  155,  n.  2. 

*  In  Flinn  v.  Headlam,  9  B.  &  C.  693,  it  was  held  that  a  misrepresentation  as  to  a 
fact  affecting  the  risk,  might  be  shown  not  to  have  influenced  the  underwriter,  and 
consequently  not  to  have  been  material.  In  Clason  v.  Smith,  3  Wash.  C.  C.  156,  the 
alleged  misrepresentation  was  contained  in  a  letter  from  the  assured  to  their  agent,  in 
which  they  offered  to  give  fifteen  per  cent,  premium,  and  added,  "  we  have  no  doubt, 
but  that  we  could  get  the  insurance  effected  in  New  York  at  that  premium."  This 
statement,  which  was  false,  was  shown  to  the  underwriters,  but  they  declined  taking  the 
risk  at  less  than  twenty  per  cent.,  which  rate  was  finally  accepted.    It  was  held  that  the 
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non-compliance  after  the  risk  has  commenced,  does  not  discharge 
the  underwriters,  if  the  representation  be  of  a  continuous  charac- 
ter, and  be  complied  with  before  any  loss  connected  with  it  oc- 
curs,^ And  if  the  misrepresentation  or  concealment  refers  to  a 
severable  subject-matter  of  insurance,  or  to  a  severable  risk,  the 
insurance  is  avoided  as  to  that  part,  or  that  risk,  but  is  valid  as 
to  the  rest;  unless  the  circumstances  and  nature  of  the  contract 
are  such  that  this  partial  misrepresentation  enhances  the  risk  as 
to  the  whole.2  Nor  are  the  insurers  discharged  by  non-compli- 
ance with  a  misrepresentation  which  ceases  to  be  material  before 
the  risk  begins ;  or  if  it  be  withdrawn  before  the  policy  is  made, 
expressly,  or  by  the  implication  arising  from  a  subsequent  and 
opposite  representation.^ 


muiepresentation  was  immaterial,  as  it  in  no  waj  influenced  the  underwriters.  Wash' 
inyUm,  J.,  said :  "  A  misrepresentation  to  avoid  a  policy  must  not  only  be  false,  but  it 
must  be  material  either  in  relation  to  the  rate  of  premium,  or  as  offering  a  false 
indacement  to  the  underwriter  to  take  the  risk  at  all,  when  otherwise  perhaps  he  would 
not  have  done  it.  If,  in  point  of  fact,  it  had  no  influence,  nor  ought  to  have  had  any 
in  these  respects,  it  is  impossible  to  say  that  it  was  material."  See  also,  Snyder  v. 
Fanners'  Ins.  &  Loan  Co.,  13  Wend.  92 ;  16  Wend.  481, 490 ;  Rice  v.  New  England 
Mar.  Ins.  Co.,  4  Pick.  439,  443 ;  Buggies  v.  General  Interest  Ins.  Co.,  4  Mason,  74 ; 
Coolon  V.  Bowne,  1  Caines,  288. 

'  This  question  is  considered  in  €  Duer  on  Ins.  697, 1)ut  does  not  appear  to  hare 
come  up  for  adjudication.  But  the  principles  which  have  been  adopted  in  the  Ameri- 
can courts  in  relation  to  the  warranty  respecting  the  continuance  of  sea-worthiness, 
seem  to  leave  little  doubt  that  the  doctrine  of  the  text  would  be  adopted.  See  ante, 
p.  142,  n.  I. 

2 1  Phillips  on  Ins.  f  680.  In  Marshall  v.  Union  Ins.  Co.,  2  Wash.  C.  C.  357^ 
thane  was  a  suspicion  resting  upon  a  part  of  the  cai^o,  which  might  subject  that  por- 
tion to  seizure.  It  was  held  that  a  concealment  as  to  that,  would  avoid  policies  on  the 
whole,  because  it  would  subject  the  whole  to  capture  and  detention.  See  cases  ante^ 
p.  105,  n.  2. 

'  Dawson  v.  Atty,  7  East,  367.  In  Edwards  v.  Eootner,  1  Camp.  530,  a  week  before 
the  policy  was  signed,  it  was  represented  that  the  vessel  would  sail  with  convoy,  and 
carry  ten  guns  and  twenty-five  men.  There  was  no  further  conversation  in  regard  to- 
the  representations  either  at  the  time  the  policy  was  made,  or  in  the  intervening- 
period,  and  the  vessel  sailed  without  convoy,  and  carried  only  eight  guns  and  seventeen 
men.  It  was  contended  that  the  court  could  look  only  at  what  took  place  at  the  time- 
the  policy  was  subscribed.  Lord  EUenborougk,  C.  J.,  said :  "  If  a  representation  is  once 
made,  it  is  to  be  considered  as  binding,  unless  there  is  evidence  of  its  being  afterwards- 

altered  or  withdrawn But  here  there  is  no  evidence  of  any  conversation  upoa 

this  subject  between  the  parties  subsequently  to  the  statement  that  the  ship  was  to  carry 
ten  gnns  and  twenty-five  men ;  and  this  having  taken  place  when  the  insurance  was 
talked  of,  and  the  terms  of  it  were  agreed  upon,  it  must  be  referred  to  the  policy,  and 

VOL.  n.  14  • 
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If  the  representation  is  true  at  the  time  it  is  made,  subsequeat 
events  not  caused  by  the  misconduct  of  the  assured,  will  not, 
generally,  discbarge  the  underwriters.^ 

If  the  assured  make  a  misrepresentation,  or  a  concealment,  in 
entire  ignorance,  if  the  ignorance  be  wilful  on  his  part,  and  in- 
tended to  save  him  from  the  obligation  of  disclosure,  this  igno- 
rance is  no  excuse,  and  he  is  affected  in  the  same  way  as  he 
would  be  by  a  wilful  misrepresentation  or  concealment.^  A 
statement  that  such  a  thing  is  believed  to  be  so,  or  not  to  be  so, 
is  complied  with  if  the  belief  exists,  although  the  fact  is  entirely 


treated  as  a  representation  which  required  to  be  substantially  complied  with  on  the  part 
of  the  assured/' 

In  Bize  v.  Fletcher,  1  Dong.  284,  the  policy  described  the  voyage  as  "to  all  or  any 
ports  and  places  where  and  whatever  in  the  East  Indies,  etc.,  or  elsewhere  beyond  the 
Cape  of  Good  Hope."  The  representation  confined  the  voyage  to  a  few  places.  It 
was  held  that  the  insured  might  make  any  voyage  covered  by  the  description  in  the 
policy.  See  Vandervoort  v.  Smith,  2  Caines,  155;  Atherton  v.  Brown,  14  Mass. 
152. 

1  Diisool  V,  Passmore,  1  B.  &  P.  200. 

^  Biays  v.  Union  Ins.  Co.,  1  Wash.  C.  C.  506.  The  same  rule  applies  if  the  igno- 
rance be  owing  to  the  negligence  of  the  assured.  But  he  is  only  bound  to  use  ordinary 
diligence  to  obtain  information.  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  170,  185; 
Neptune  Ins.  Co.  v.  Robinson,  1 1  Oill  &  J.  256.  * 

The  same  is  true  if  a  party  having  given  orders  for  insurance,  receives  information 
affecting  the  risk,  and  does  not  use  reasonable  diligence  to  communicate  it.  Watson 
t).  Delafield,  2  Caines,  224,  1  Johns.  150,  2  Johns.  526;  Batchelder  v.  Jones,  Sup. 
Jad.  Ct.,  Mass.,  2  Dane  Abr.  123 ;  Grieve  v.  Young,  Millar,  Ins.  65 ;  Green  r.  Mer- 
chants' Ins.  Co.,  10  Pick.  402 ;  M'Lanahon  v.  Universal  Ins.  Co.,  supra ;  Byrnes  v. 
Alexander,  1  Brev.  213. 

So  if  the  agent  of  the  party  applying  for  insurance  is  ignorant  through  negligence, 
either  his  own  or  that  of  insured,  the  underwriter  is  discharged.  In  Wake  v.  Attj,  4 
Taunt.  494,  a  broker  effected  a  policy  at  Lloyd's  at  a  time  when  a  letter  lay  on  his 
table  at  the  coal  exchange  unopened,  announcing  the  ship's  loss.  Held,  that  the  jury 
were  warranted  in  finding  this  was  no  such  want  of  diligence  as  avoided  the  policy. 
In  M'Lanahan  v.  Universal  Ins.  Co.,  supra,  Mr.  Justice  Story  said :  "  The  case  of 
Wake  V.  Atty,  lays  down  no  new  rule ;  but  merely  applies  the  old  one,  to  circum- 
stances somewhat  nice  and  peculiar  in  their  presentation."  In  Fitzherbert  r.  Mather, 
1  T.  R.  12,  the  letter  was  written  by  an  agent  applying  for  insurance,  but  before  it 
went  by  the  post,  he  received  intelligence  that  the  vessel  was  lost,  and  did  not  commu^ 
nicate  it.  Lord  Man^fieid,  C.  J.,  said :  ''  This  policy  was  effected  by  misrepresenta- 
tion, and  that  misrepresentation  arose  from  the  proper  agent  of  the  plaintiff,  who  gave 
the  intelligence.  Now  whether  this  happened  by  fraud  or  negligence,  it  makes  no 
difference ;  for  in  either  case  the  policy  is  void."  See  Andrews  v.  Marine  Ins.  Co., 
9  Johns.  32 ;  Green  v.  Merchants'  Ins.  Co.,  10  Pick.  402. 
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otherwise.^  But  if  a  person  knowing  nothing  about  the  fact 
states  a  certain  thing  to  be  true,  it  is  said  to  affect  him  as  if  he 
knew  it  to  be  false,  if  it  be  so  in  fact.* 

The  representation  may  relate  to  the  future ;  and  if  it  be  thus 
promissory  in  its  nature,  a  compliance  with  it  in  the  future,  is 
jnst  as  necessary  (according  to  what  we  consider  the  weight  of 
reason  and  of  authority),  as  a  present  compliance  with  a  present 
representation.' 


1  As  where  a  veflsel  is  represented  as  expected  to  sail  at  or  within  a  certain  time, 
and  it  does  not  ^I  till  afterwards.    Bowden  v.  Yanghan,  10  East,  415  ;  Whitney  v. 
HaTcn,  13  MasMi72  ;  Stewart  v,  Morison,  Millar,  Ins.  59;  Bize  v.  Fletcher,  1  Doug. 
284 ;  Barber  v.  Fletcher,  1  Dong.  305 ;  Bice  v.  New  England  Mar.  Ins.  Ck>.,  4  Pick.  439 ; 
AUegre  o.  Maryland  Ins.  Co.,  2  Gill  &  J.  136.    In  Bryant  v.  Ocean  Ins.  Co.,  22  Pick. 
200,  the  assured  represented  that  the  vessel  was  taking  in  paving  stones  for  ballast,  and 
ibonld  fill  ap  with  hay.    Instead  of  complying  With  this  representation,  the  vessel  took 
an  entire  cargo  of  paving  stones,  and  no  hay.    This  was  a  more  perilous  cargo,  and 
the  risk  was  thereby  increased.    There  was  no  evidence  that  at  the  time  the  represen- 
tation was  made,  the  insured  were  not  taking  in  stones  as  represented,  or  that  they  did 
not  then  expect  or  intend  to  take  in  a  cargo  of  hay,  and  no  fraudulent  intent  was 
shown.     Held,  that  this  being  merely  a  statement  of  i^e  intention  of  the  assured,  made 
without  fnead,  Uie  policy  was  not  rendered  invalid  by  a  non-compliance  with  it.    In 
Hnbbard  v.  Glover,  3  Camp.  313,  the  broker  refused  to  warrant  that  the  vessel  would 
sail  before  the  first  of  August  from  Petersbuiigh  or  Cronstadt,  saying :  "  There  is  no 
occasion  for  that ;  the  ship  has  sailed  some  time,  and  must  now  be  at  Gottenbuigh. 
There  is  a  caigo  ready  for  her ;  and  she  is  sure  to  be  an  early  ship."    The  ship  was 
delayed  at  Cronstadt,  waiting  for  a  caigo,  and  did  not  sail  from  there  till  the  30th  of 
September,  and  was  lost  on  the  homeward  passage.    Held  that  the  underwriters  were 
lisble,  as  the  statement  that  a  cargo  was  ready,  could  from  its  very  nature  be  only  a 
subject  of  expectation  and  belief.    See  aleo,  Christie  v.  Secretan,  8  T.  R.  192.    So  if 
the  broker  states  by  way  of  inference  or  computation  that  the  ship  was  at  a  given 
plaee  when  the  policy  was  made,  the  underwriters  are  held  though  the  broker  was  mis- 
taken, it  being  their  duty  to  inquire  what  the  facts  were  on  which  he  founded  his 
opinion.    Brine  v,  Featherstone,  4  Taunt.  869.    See  also,  Clason  v.  Smith,  3  Wash. 
C.  0. 156;  Maryland  Ins.  Co.  i;.  Bathnrst,  5  Gill  &  J.  159  ;  Astor  v.  Union  Ins.  Co., 
7  Cow.  202 ;  Callaghan  v,  Atlantic  Ins.  Co.,  1  Edw.  Ch.  64. 
*  Hacdowall  v.  Fraser,  1  Doug.  260 ;  Pawson  v.  Watson,  2  Cowp.  785,  788. 
'  In  Flinn  v,  Headlam,  9  B.  &  C.  693,  Lord  Tentarden  seems  to  have  supposed  that 
A  promissory  representation  would  not  be  binding,  and  that  non-compliance  with  it 
would  only  defeat  the  policy  on  the  ground  of  actual  fraud.    See  also,  Flinn  r.  Tobin, 
Moody  &  M.  367.      But  it  was  settled  in  Dennistonn  v.  Lillie,  3  Bllgh,  202,  that  such 
a  representation  is  binding.    The  representation  in  that  case  was,  that  the  ship  **  will 
atil  on  the  firat  of  May."    See  also,  Edwards  v.  Footner,  1  Camp.  530 ;  Steel  v.  Lacy,  3 
Taont  285.    The  question  has  arisen  in  the  American  courts  on  fire  policies,  and  there 
are  several  decisions  in  which  such  a  representation  has  been  held  binding.    Clark  v. 
Hsnnf.  Ins.  Co.,  8  How.  235;  Houghton  v.  Manuf.  Mut.  Fire  Ins.  Co.,  8  Met.  114 ; 
Underhill  v,  Agawam  Mut.  Fire  Ins.  Co.,  6  Cush.  440 ;  Alston  t;.  Mechanics'  Mut.  Ins. 
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One  who  is  already  insured  by  one  party,  and  then  applies  to 
a  second  party  for  further  insurance,  of  the  same  subject  in  the 
same  or  in  a  connected  policy,  is  to  be  supposed  to  propose  to 
the  second  a  similar  insurance  to  the  first,  unless  the  terms  of  the 
negotiation  or  bargain  present  a  difference.     If,  therefore,  a  mis- 


Co.,  1  Hill,  510.  But  when  this  last  case  came  ap  in  error,  4  Hill,  329,  Walworth,  Ch., 
gave  a  very  elaborate  opinion,  in  &vor  of  holding  all  statements  respecting  fatare 
events,  as  mere  representations  of  intention,  -not  to  defeat  the  policy,  unless  made 
ftnudulentlj.  The  same  doctrine  appears  to  be  supported  in  Rice  v.  New  England 
M.  Ins.  Co.,  4  Pick.  439 ;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  200;  AUegre  r.  Mary- 
land Ins.  Co.,  2  Gill  &  J.  136.  But  the  doctrine  that  promissory  representations 
are  binding,  is  supported  by  all  the  late  text  writers.  2  Duer  on  I^  657,  note  VI. ; 
1  Arnould  on  Ins.  503 ;  1  Phillips,  Ins.  $  553.  The  very  elaborate  note  of  Mr.  Buer, 
and  the  opinion  of  Chancellor  Walworth,  referred  to  above,  seem  completely  to  ex- 
haust the  arguments  on  both  sides  of  this  question. 

If  it  is  entirely  settled  tliat  there  are  promissory  representations  just  as  binding  as 
those  respecting  existing  facts,  there  is  still  a  great  difficulty  in  each  case  in  determin- 
ing whether  a  statement  respecting  a  future  event,  is  to  be  regarded  merely  as  a  repre- 
sentation as  to  an  expectation  or  intention,  or  as  an  absolute  agreement.     See  ante, 
p.  159,  n.  1 ;  Benham  v.  United  Gnarantie  &  Life  Ass.  Co.,  7  Exch.  744,  14  Eng.  L. 
&  Eq.  524;  Dennistonn  v.  Lillie,  supra.    In  Bowden  r.  Vanghan,  10  East,  415,  it 
was  held  that  in  an  insurance  on  the  caigo,  a  statement  as  to  the  time  the  ship  was 
about  to  sail,  must  be  regarded  merely  as  a  representation  as  to  expectation  or  belief, 
because  the  owner  of  the  goods  had  no  control  over  the  time  of  the  ship's  sailing. 
There  seems  also  to  be  some  question  as  to  whether  a  statement  of  a  thing  being  in  a 
present  condition  is  to  be  construed  as  a  representation  that  it  shall  so  continue  during 
the  risk.    In  Frisbie  v.  Fayette  Mut.  Ins.  Co.,  27  Penn.  State,  325,  the  words  "clerk 
sleeps  in  the  store,"  were  held  to  be  words  of  mere  description  of  the  state  of  things 
at  the  time  the  policy  was  made,  and  not  to  amount  to  a  warranty  for  the  future.    See 
also,  Billings  v.  Tolland  Co.  Mut.  F.  Ins.  Co.,  20  Conn.  139 ;  Shaw  v.  Robberds,  6 
A.  &  E.  75 ;  Pim  v,  Reid,  6  Man.  &  G.  1 ;  Stokes  v.  Cox,  1  H.  &  N.  533,  38  Eng.  L. 
&  Eq.  437,  reversing  same  case,  1  H.  &  N.  320,  37  Eng.  L.  &  Eq.  561.    In  Houghton 
V.  Mannf.  Mut.  F.  Ins.  Co.,  8  Met.  114,  121,  there  were  certain  representations  in 
regard  to  the  condition  of  the  building,  etc.,  and  also  the  following  clause :  "  If  the 
situation  or  circumstances,  affecting  the  risk  upon  the  property  insured  shall  be  altered 
or  changed,  by  or  with  the  advice  or  consent  of  the  assured  or  their  agent,  so  as  to 
increase  the  risk  thereupon,  without  the  consent  of  the  company,  the  policy  shall  be 
void."    The  court  held  that  the  legal  effect  of  this  clause,  taken  in  connection  with  the 
representations,  was,  that  so  far  as  the  latter  set  forth  certain  usages  and  practices  ob- 
served in  the  building  insured,  as  to  the  mode  of  conducting  the  business,  and  as  to 
the  precautions  taken  to  guard  against  fire,  it  was  not  only  an  affirmation  that  the 
facts  were  true  at  the  time,  but  also  a  stipulation  that  as  far  -as  the  assured,  and  all 
those  intrusted  by  them  with  the  care  and  management  of  the  property  were  concerned^ 
such  modes  of  conducting  the  business  should  be  observed,  and  such  precautions  sub- 
stantially continue  to  be  taken,  during  the  continuance  of  the  policy.    See  also.  Loud 
r.  Citizens'  Mut.  Ins.  Co.,  2  Gray,  221 ;  Crocker  v.  People's  Mut.  F.  Ins.  Co.,  8 
Cnsh.  79 ;  Jones  Manuf.  Co.  v.  Manuf.  Mut.  F.  Ins.  Co.,  8  Cush.  82 ;  Williams  v. 
Kcw  England  Mut.  F.  Ins.  Co.,  31  Maine,  219. 
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representation  or  concealment  exist  as  to  the  first  underwriter,  a 
later  one  may  avail  himself  of  it.^  But  if  the  contracts  are  dis- 
tinct and  unconnected,  as  they  are,  if  the  policies  are  different  and 
independent,  then  a  second  insurer  cannot  avail  himself  of  a  mis- 
representation  made  to  the  first.^ 

If  a  representation  is  made  to  any  insurer  excepting  the  first, 
it  seeras  that  this  is  hot  to  be  considered  as  made  to  the  subse- 
qnent  insurers.^ 

The  general  rule  as  to  the  effect  of  representations  made  to 
the  first  insurer,  applies  only  to  those  which  are  favorable  to  the 
insurer  and  would  tend  to  lower  his  estimate  of  the  risk ;  and 
not  to  those,  which,  if  communicated,  would  increase  his  lia- 
biUty.* 


^  Feise  V.  Parkinson,  4  Taunt.  640.  In  Fawson  v.  Watson,  2  Cowp.  785,  the  first 
underwriter  had  the  following  statement  showed  to  him :  "  She  mounts  twelve  guns 
sod  twenty  men."  This  representation  was  not  communicated  to  the  defendant. 
Lord  Mansfield  held  that  he  could  not  make  it  a  part  of  his  agreement.  The  reason  of 
the  general  rule  is  thus  stated  on  page  786 :  "  A  misrepresentation  made  to  the  first 
underwriter  ought  to  he  considered  as  a  misrepresentation  made  to  every  one  of  them, 
and  60  would  infect  the  whole  policy.  Otherwise  it  would  be  a  contrivance  to  deceive 
many,  for  where  a  good  man  stands  first,  the  rest  underwrite  without  asking  a  ques- 
tion ;  and  if  he  is  imposed  upon,  the  rest  of  the  underwriters  are  taken  in  by  the  same 
fraud."  And  the  reason  of  the  exception  on  page  789,  "  Matters  of  intellige&ce, 
sach  as  that  a  ship  is  or  is  not  missing,  are'  things  in  which  a  man  is  guided  by  the 
name  of  a  first  underwriter,  who  is  a  good  man,  and  which  another  will  therefore  give 
fiuth  and  credit  to ;  but  not  to  a  collateral  agreement  which  he  c«q  know  nothing  of. 
The  absordity  is  too  glaring ;  it  cannot  be."  The  misrepresentation  must  be  material. 
A  statement,  therefore,  made  to  the  first,  that  the  vessel  was  expected  to  sail  at  a  certain 
time,  does  not  come  within  the  general  rule.  Barber  v.  Fletcher,  1  Doug.  305 ;  Stack- 
pole  9.  Simon,  Park  on  Ins.  582.  In  Forrester  v.  Figou,  1  M.  &  S.  9,  13,  Lord  Eilen- 
lorwffh  said :  "  Whenever  the  question  comes  distinctly  before  the  court,  whether  a 
oomraunication  to  the  first  underwriter  is  virtually  a  notice  to  all,  I  shall  not  scruple 
to  remark  that  that  proposition  is  to  be  received  with  great  qualification.  It  may  de- 
pend upon  the  time  and  circumstances  under  which  that  communication  was  made ; 
but  <Mi  the  mere  naked,  unaccompanied  fact  of  one  name  standing  first  upon  the 
policy,  I  should  not  hold  that  a  communication  made  to  him„  was  virtually  made  to 
all  the  subsequent  underwriters." 

s  Biting  9.  Scott,  2  Johns.  157.  See  also,  Williams  v.  New  England  Mut.  F.  Ins. 
Co.,  31  Maine,  219 ;  Nicoll  v.  Am.  Ins.  Co.,  3  Woodb.  &  M.  529. 

*  Bell  p.  Carstairs,  2  Camp.  543 ;  Brine  v.  Featherstone,  4  Taunt.  869,  871,  per 
Mans/kid,  C.  J.  It  has  accordingly  been  held,  in  England,  that  if  the  underwriter  who 
first  signs  the  slip  for  insurance  does  not  %ign  the  policy  first,  a  representation  made  to 
him  is  not  made  to  the  others  if  the  slip  is  not  admissible  in  evidence  for  want  of  a 
stamp.    Maisden  o.  Beid,  3  East,  572. 

*  Bobertson  v.  Majoribanks,  2  Stark.  573. 
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The  misrepresentation  has  the  same  effect,  whether  made  at 
the  time  of  effecting  the  insurance,  or  at  any  time  before,  if 
made  in  connection  with  the  insurance.^  But  to  ascertain 
whether  there  be  a  misrepresentation,  the  state  of  facts  only  at 
the  time  the  insurance  is  effected  must  be  considered  ;  for  if  the 
misrepresentation  were  made  earlier,  it  may  have  ceased  to 
be  material  at  the  time  the  policy  was  made,  or  it  may 
have  been  revoked  or  superseded,  or,  although  false  when 
made,  it  may  have  become  true  when  the  insurance  is  actually 
effected.^ 

Although,  as  we  have  seen,  a  misrepresentation  may  be  fatal 
to  the  insurance,  although  made  from  mere  inadvertence,  yet  the 
intention  is  sometimes  very  important.  Thus,  if  the  misstate- 
ment or  concealment  be  immaterial,  yet  if  it  be  intended  and 
wilful,  it  will  avoid  the  insurance.  For  if  the  insurers  are  led  to 
make  the  contract  by  misrepresentations,  fraudulently  made, 
with  intent  to  influence  them  against  their  own  interest,  they 
are  discharged,  although  these  representations  or  concealments 
might  not  have  had  a  natural  tendency  to  obtain  from  them  a 
bargain  any  worse  for  themselves.  So,  although  the  misrep- 
resentations are  actually  immaterial,  yet  if  in  reply  to  a  dis- 
tinct inquiry,  this  proves  that  they  were  deemed  material 
by  the  insurer,  and  is  conclusive  evidence  that  they  were  so  in 
fact.8 

The  question  presents  some  difficulty,  whether  an  insured 
owner  is  affected  by  the  concealment  of  a  fact,  of  which  he  was 
wholly  ignorant  by  reason  of  his  master's  fraudulently  withhold- 
ing it  from  him.  The  knowledge  of  the  master  as  his  agent, 
may  not  be  fairly  imputable  to  him  as  his  knowledge  ;  but  there 
are  strong  reasons  for  holding  that  such  a  contract  is  void  be- 
cause entered  into  under  an  essential  misunderstanding  of  both 
the  parties;  but  an  American  decision,  for  reasons  which  do 
not  seem  to  us  sufficient,  appears  to  be  otherwise.* 


*  See  ante,  p.  157,  n.  3. 

*  See  ante,  p.  157,  n.  8. 

*  A  false  statement,  made  knowingly  by  the  insured,  in  answer  to  inquiries  of  the 
insurer,  is  conclusively  presumed  to  be  material.  Burritt  r.  Saratoga  Co.  Mat.  Fire 
Ins.  Co.,  5  Hill,  188 ;  Dennison  v.  Thomaston  Mut.  Ins.  Co.,  20  Maine,  125. 

*  In  Gladstone  v.  King,  1  M.  &  S.  35,  the  vessel  was  seriously  injured,  and  afterwards 


• 
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In  some  instances  the  rate  of  premium  may  help  to  determine 
the  question  of  misrepresentation.  If,  for  instance,  the  case  is 
one  of  extraordinary  risk,  the  natare  of  which  must  have  been 
known  to  the  insured,  and  only  an  ordinary  premium  is  paid,  this 
fact  may  be  used  with  others  to  lead  to  the  inference  that  the 
contract  was  made  under  an  ignorance  on  the  part  of  the  insurer 
for  which  the  insured  is  responsible.^ 

As  insurance,  like  most  other  contracts,  may  be  made  through 
an  agent,  it  is  of  importance  to  ascertain  what  effect  the  misrep- 
resentation or  concealment  of  an  agent  has  upon  the  policy.  If 
this  were  with  the  knowledge  and  by  the  instruction  of  the  prin- 
cipal, it  need  not  be  said  that  it  must  have  precisely  the  same 
eiect  as  if  made  by  the  (principal  himself.  The  law,  however, 
seems  to  go  further  than  this ;  for  the  misrepresentation  or  con- 
cealment of  an  agent,  without  the  authority,  assent,  or  even 
knowledge  of  his  principal,  will,  nevertheless,  discharge  the 
naderwriters.  Some  one  must  suffer  for  this  wrong  doing;  and 
it  should  be  Ihe  party  who  employs  the  wrongdoer,  rather  than 


the  master  wrote  a  letter  to  the  insured,  without  alluding  to  the  injury,  and  the  insur- 
ance was  effected  after  that  letter  had  been  received.  It  was  held,  that  the  insured 
eoold  not  recover  for  the  injury.  The  same  principle  seems  to  have  been  adopted  in 
Htsherfoert  v.  Mather,  1  T.  R.  12. 

But  a  similar  question  arose  in  Buggies  v.  Gen.  Int.  Ins.  Co.,  4  Mason,  74.  The 
insnranoe  was  effected  Feb.  9th,  on  the  sloop  Harriet  "  lost  or  not  lost,"  b^inning  on 
the  12th  of  January  preceding.  On  the  I9th  of  January  the  vessel  was  totally  lost, 
and  the  master  had  neglected  to  give  notice  of  the  loss  to  the  owner,  for  the  avowed 
purpose  of  allowing  him  time  to  effect  an  insurance.  It  was  held,  that  the  insurers 
were  liable.  Stoiy,  J.,  sustained  the  English  cases  cited  above,  on  the  ground  that 
in  both  there  was  an  actual  misrepresentation  by  the  party  procuring  the  insur- 
ance. The  case  was  earned  to  the  Supreme  Court  and  is  reported,  12  Wheat.  408. 
The  opinion  of  the  court,  by  ThompBon,  J.,  sustains  the  decision  below,  on  the  ground 
that  the  concealment  must  be  by  an  agent  employed  to  procure  insurance,  in  order  to 
defeat  a  policy,  and  that,  after  a  total  loss,  the  master  was  the  agent  of  the  underwriter 
rather  than  of  the  insured.  But  this  decision  is  questioned  by  Mr.  Duer  (2  Duer  on 
Ins.  415,  et  seq.,  and  note  XI.  to  chap.  XIV.),  and  by  Mr.  Phillips  (1  Fhillipsy  Ins. 
*M9). 

^  Westbnry  v,  Aberdein,  2  M.  &  W.  267 ;  Bridges  v.  Hunter,  1  M.  &  S.  15, 18; 
Chtton  V.  Smith,  3  Wash.  C.  C.  156 ;  Burr  v.  Foster,  2  Dane,  Abr.  122.  In  NiooU  v. 
American  Ins.  Co.,  3  Woodb.  &  M.  529,  535,  Woodbury,  J.,  said :  "  Perhaps  the  best 
test  as  to  the  materiality  of  the  variance  is,  that  it  increases  the  risk  so  as  to  require  a 
boger  premium.  The  rule  that  it  must  be  material,  and  the  test  of  its  being  material, 
diat  it  increases  t^  risk  is  such  that  when  the  shade  of  difference  in  the  risk  is  so  slight 
aa  not  to  require  an  increased  premium,  perhaps  it  will  be  safe  to  say  this  is  proof  that 
the  difference  is  not  material." 
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the  eqaally  innocent  party  who  had  nothing  to  do  with  his  ap- 
pointmenti 

Still,  if  the  insured  communicate  to  the  insurers,  in  good 
faith,  information  acquired  only  from  newspapers  or  other 
sources  having  no  particular  connection  with  the  insured,  and 
the  information  proves  erroneous,  the  policy  is,  nevertheless, 
valid,  even  if  made  on  the  credit  of  that  information.  Because 
here  is  no  misrepresentation  ;  the  insured  does  not  state  facts  as 
being  so,  but  only  that  he  is  so  informed,  which  is  true ;  and  the 
insurers  can  estimate  the  value  or  credibility  of  the  information 
for  themselves ;  and  the  insured  is  not  responsible  for  the  truth 
or  good  sense  of  persons  equally  independent  of  him,  as  of  the 
insurers.^  • 

An  agent  to  obtain  insurance,  who  has  made  a  proposal  for 
that  purpose,  and  afterwards  receives  material  information  en- 
hancing the  risk,  is  as  much  bound  to  disclose  it  or  withdraw 
his  offer  as  the  owner  himself  would  be ;  and  if  he  fails  to  do 
so,  the  policy  is  not  binding.® 

Some  question  exists  how  far  facts  known  to  any  officer  of  a 
company,  are  to  be  considered  as  known  or  disclosed  to  alL  It 
is  obvious,  however,  that  this  must  depend  on  the  kind  and 
degree  of  authority  or  agency  with  which  the  agent  is 
clothed,  either  by  his  office,  by  usage,  or  by  the  direct  act  of 
the  company.  It  has  been  held,  that  facts  known^to  a  director, 
were  not,  therefore,  known  to  the  company;  but  we   should 
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1  Sawyer  v.  Coafiters'  Mutaai  Ins.  Co.,  6  Gray,  221 ;  Stewart  v.  Danlop,  4  Brown, 
483,  note ;  Fitzherbert  v,  Mather,  1  T.  R.  12.  In  Carpenter  v.  Am.  Ins.  Co.,  1  Story, 
57,  63,  Mr.  Justice  Story  said  :  "  The  misrepresentation  made  by  an  agent  in  piocoriJig 
a  policy,  is  eqaally  fatal,  whether  made  with  the  knowledge  or  consent  of  the  principal 
or  not.  The  g^and  in  each  case  is  the  same.  The  underwriters  are  deceired.  They 
execute  the  policy  upon  the  faith  of  statements,  material  to  the  risk,  which  torn  out  to 
be  untrue.  The  mistake  is,  therefore,  &tal  to  the  policy,  as  it  goes  to  the  Tery  essence 
of  the  contract." 

s  Tidmarsh  v.  Washington  F.  &  M.  Ins.  Co.,  4  Mason,  439,  443,  per  Simy,  J. 
"Where  a  letter  contains  a  representation  of  facts  not  known  to  the  party,  bat  from 
the  information  of  others,  and  so  the  letter  states  the  facts,  or  it  is  a  necessary  inference 
from  the  nature  of  them,  there  the  representation  is  not  falsified  by  the  mere  proof, 
that  the  facts  are  not  so,  if  the  party  communicating  the  facts  did  receive  such  infor- 
mation, and  bond  fidt  confided  in  it.  He  undertakes  there,  not  fo(  the  truth  of  tfafi 
ikcts,  but  for  the  truth  of  his  information." 

>  Fitzherbert  v.  Mather,  1  T.  B.  12. 
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thio^  that  the  decisions  might  often,  if  not  generally,  be  the 
other  way.^ 


SECTION    III. 

WHAT  THINGS   SHOULD   BE  COMMUNICATED. 

It  may  be  useful  to  state  the  principal  things  which  it  has 
been  held  necessary,  and  what  unnecessary,  to  communicate. 
In  the  first  place,  the  assured  is  bound  to  communicate  not  only 
ascertained  facts,  but  all  intelligence  and  even  all  rumors,  not 
manifestly  frivolous ;  if  they  are  of  a  character  to  enter  into  the 
estimate  of  the  risk.  And  a  concealment  of  these  things  will 
avoid  the  policy,  although  the  intelligence  or  rumors  were  of  a 
doubtful  character  at  the  time,  and  have  since  been  found  to  be 
wholly  false.^     But  the  assured  is  bound  to  disclose  only  facts. 


^  Himely  v.  South  Car.  Ins.  Co.,  3  Const.  Rep.  154.  It  does  not  appear  distinctly 
is  the  report  of  this  case  whether  the  facts  came  to  the  knowledge  of  the  director  at 
the  time  when  he  was  a  director  or  before.  The  company  had  been  recently  formed, 
and  it  is  expressly  stated  that  it  did  not  exist  at  the  time  the  intelligence  was  published 
in  the  newspapers.  We  may,  therefore,  infer  that  the  facts  were  not  known  to  the 
dindor  in  his  o^ial  capacity. 

*  In  I<ynch  JB^milton,  3  Taunt.  37,  44,  Mansfield,  C.  J.,  said :  "  No  donbt,  upon 
established  princfples,  a  person  insuring  is  bound  to  communicate  every  intelligence 
he  has  Uiat  may  affect  the  mind  of  the  underwriter  in  either  of  these  two  ways ;  first, 
as  to  the  point  whether  he  will  insure  at  all;  and,  secondly,  as  to  the  point  at  what 
piemiaxn  he  will  insure."  Thus,  in.Walden  v.  La.  Ins.  Co.,  12  La.  134,  the  insured 
was  induced,  by  a  rumor  of  an  attempt  to  set  fire  to  an  adjacent  ropewalk,  to  have  his 
own  hoose  insured,  and  withheld  this  circumstance  from  the  underwriters.  The  rope- 
wslk  was  80  near  his  house  that  if  one  had  caught  fire  the  other  would  probably  have 
been  desooyed.  Held,  that  this  was  a  concealment  of  a  fact  material  to  the  risk.  So 
ft  rumor  of  cruisers  being  on  the  coast  should  be  communicated.  Durrell  v.  Bederley, 
Holt,  N.  F.  283;  Beckwaite  v.  Nalgrove,  Holt,  N.  P.  288,  n.,  cited  3  Taunt.  41.  In 
Seaman  v.  Fooerean,  2  Stra.  1183,  the  insured  had  received  a  report  that  the  vessel 
had  been  seen  in  the  night  leaky,  and  had  disappeared  the  next  day.  The  concealment 
of  this  fact  was  held  to  avoid  the  policy,  although  the  report  proved  to  be  false,  and 
the  ship  was  afterwards  lost  by  capture.  In  Burr  r.  Foster,  2  Dane,  Abr.  122,  insur- 
aace  was  effected  in  Boston  on  horses,  from  New  London  to  Barbadoes  in  the  brig 
Anrora  of  Hartford.  Three  months  after  the  vessel  sailed,  a  captain  of  a  vessel  arrived 
at  New  York  and  reported  that  he  saw  the  brig  Deborah  of  Hartford  a  wreck  in  lat. 
24  N.  In  ooitteqaence  of  this  report  the  underwriters  in  New  York  refused  to  take  the 
risk,  and  insurance  was  then  obtained  in  Boston,  the  underwriters  there  not  knowing 
of  tlieie  facts.    The  captain  described  the  wreck  as  the  Deborah,  a  half-rigged  brigan- 
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or  intelligence,  and  not  a  mere  opinion,  or  hope  or  fear  <4  his 
own,  which  does  not  rest  npon  some  definite  fact  or  ground.' 


tine,  one  hundred  and  fifty  tons,  no  bead,  c&bin  not  painied.  The  Aurora  was  a  fait 
tigged  brigantine,  one  handred  and  eight  tooi,  fignie-liead,  and  cabin  painted.  No 
evidence  wia  prodnced  that  there  ever  had  been  a  Tcaael  in  Haitfbrd  called  Tha  Deborali. 
Held,  that  the  nnderwriten  sfaonld  hare  been  infonned  of  the  rqiort.  See  De  Coaia 
E.  Sondret,  !  P.  Wmi.  1 70 ;  Ljnch  e.  Han^lton,  3  Tannt.  37 ;  Lynch  d.  Dnnafotd, 
14  East,  494  ;  Hoyt  b.  Gilman,  8  Mass.  336. 

Bat  if  a  bet  be  snch  that  it  cannot  affect  the  riak.  bnt  ontjthe  anderwriters' estiniHe 
of  it,  as  in  the  case  of  Sibbald  v.  Hill,  ante,  p.  155,  n.  4,  althoogb  a  &be  icpreeenta- 
tlon  irith  regard  to  it  would  defeat  the  policy,  it  aeant  that  s  concealment  of  it  wonld 
not.  Lexington  Ins.  Co.  v,  Parer,  16  Ohio,  334.  In  Haywood  r.  Bodgers,  4  Eait, 
690,  the  ship  had  been  snrreyed  at  Trinidad  on  account  of  het  bad  character.  The 
BDrrey  gare  her  a  good  chatBcter.  Aa  there  was  a  wairanty  of  Ha-worthiDeai,  it  wH 
held,  that  whatever  fonned  an  ingredient  of  that  need  not  be  disclosed,  although  it 
might  have  enhanced  the  preminm. 

In  RaggleB  v.  Gen.  Int.  Ins.  Co.,  4  Mason,  74,  S3,  the  insored's  offera  of  higher  ■ 
preminial  had  been  refnied.  Stay,  J.,  said  :  "  Bnt  he  was  not  bound  to  commantcate 
his  other  offers,  or  his  fears  or  hopes,  but  only  to  communicate  any  ta^ia  which  justi- 
fied them;  and  the  matemt  fact,  as  to  lime,  was  stated.  Uaderwritere  mtul  judge  for 
themselves  as  to  matters  of  opinion,"  See  Shoolbred  ii,  Kutt,  Park,  Ini.  300 ;  Carter 
V.  Boehm,  3  Burr.  1905  ;  Bickards  a.  Murdock,  10  B.  &  C.  527  ;  Beckwith  v.  Syde- 
botham,  1  Camp.  US,  a  Duer  on  Ins.  388,  et  leq.,  where  this  qneitioa  i*  eonsideted 
with  great  ability. 

'  Id  Bell  v.  Bell,  2  Camp.  475,  the  insured  had  received  information,  by  letter,  that  all 
veseeU  arriving  at  Kiga  were  ordered  to  send  their  lettcn  to  St.  Petenburgh,  and  that 
this  order  "  had  prodnced  a  great  sensation  on  account  of  the  detention  which  it  would 
occasion  of  the  vessels  ;  and  that  the  Rising  Sdb  {the  vessel  iDEni|^  must  thmn  the 
same  fate."  The  letter  was  not  shown  to  the  underwriter,  but  tb^V*  ^™*  commnni- 
cated  that  the  ship's  papers  bad  been  sent  to  St  Petenburgh  for  c:tamiaation.  Lord 
EUaiboraigk  said  :  "  The  assured  aie  only  bound  to  commnnicate  facts.  The  broker  was 
not  bound  to  coaununicaCe  tbe  sensations  and  apprehensions  which  that  Gut  prodnced 
at  Riga."  But  in  many  cases  expectations  or  belief  most  be  communicated,  if  they 
would  lead  to  inqoiiy  or  ti)  an  inference  of  fact  so  as  to  aSect  the  nnderwriten'  eatimate 
of  tbe  risk.  In  WiUes  u.  Glover,  4  B.  &  P.  14,  tha  shippen  wrote  the  cooaigneea, 
"  I  think  the  captain  will  sail  to-morrow  ;  hut  should  he  not  be  arrived  in  yoor  port, 
yon  will  be  so  kind  as  to  make  the  inaurance  as  low  as  you  poesibty  can,  (or  my 
aecouDt."  The  captain  did  not  sail  until  tnoie  than  twenty  days  after  the  letter  m* 
written ;  bat  tbe  omiisioa  to  commanicate  this  letter  wu  held  fatal  to  the  policy.  See 
alto,  Manhall  v.  ifnion  Ins.  Co.,  !  Wash.  C.  C.  357 ;  Ely  r.  Hallett,  S  Caines,  57. 
In  Manh  v.  Mnir,  1  Brev,  133,  it  was  held,  that  tbe  insured  is  not  bound  to  anticapate 
a  raptuie  and  condemnation  in  violation  of  the  law  of  nations,  and  is  under  no  obliga- 
tion to  communicate  facts  and  circumstances  from  which  such  capture  and  coademna^ 
lion  might  be  apprehended,  unless  they  are  such  as  to  create  so  general  impreaaioa  of 
danger  as  mast  enhance  the  premium  of  inaurance.  Bnt  a  knowledge  of  facta  and 
ciicumstances  of  the  latter  description  is  not  to  be  piesumed  against  the  inanred  ;  and, 
although  he  may  be  aware  that  certain  drcamstances  may  become  grounds  of  condem- 
.  nation  in  violotkin  of  the  taw  of  nations,  there  is  no  implied  wananty  that  they  do  not 
exist  in  relation  to  the  property  insured. 
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K  the  policy  be  retrospectiye,  the  assured  is  of  course  bound 
to  disclose  any  loss  which  may  have  occurreAwithin  the  period 
of  the  risk ;  and  he  must  also  disclose  any  facts  which  may  have 
occurred  within  that  period,  that  would  affect  the  risk,  although 
he  does  not  know  how  they  have  affected  the  vessel.  Thus,  one 
insuring  his  ship  for  the  whole  voyage,  "  lost  or  not  lost,"  by  a 
policy  dated  three  months  after  she  sailed,  is  bound  to  commu- 
nicate any  knowledge  or  intelligence  he  has  of  a  storm,  occur- 
ring in  any  part  of  these  three  months  in  any  place  in  which  the 
ship  may  probably  have  been.^ 

For  similar  reasons,  an  insurer  who  obtains  a  policy  of  rein- 
surance, is  bound  to  state  such  things  as  he  knows  relative  to 
the  character  of  the  party  originally  insured,  or  the  risk  origi- 
nally assumed,  as  may  be  material  to  the  risk  of  reinsurance.^ 

An  agent  may  be  bound  to  disclose  what  is  known  to  him 
only  because  he  is  an  agent ;  as,  if  the  order  to  him  to  effect 
insurance  had  been  sent  by  express,  or  by  any  way  indicating 
unusual  urgency,  it  is  said  that  he  should  communicate  that 
fact,  unless  the  dates  and  distances  of  the  parties  implied  it ;  but 
this  is  carrying  the  obligation  of  disclosure  very  far.^ 


^  Moses  V.  Delaware  Ins.  Co.,  1  Wash.  C.  C.  385 ;  Ely  v,  Hallett,  2  Caines,  57 ; 
Fiske  P.  N.  £.  Mar.  Ins.  Co.,  15  Pick.  310 ;  Gladstone  t;.  King,  1  M.  &  S.  35.  In  Moses 
9.  Delaware  Ins.  Co.  the  vessel  was  on  a  voyage  from  Philadelphia  to  Charleston,  and 
the  owner  had  received  private  information  that  there  had  been  a  storm  "  more  dread- 
fol  than  had  ever  been  experienced,"  at  Charleston,  near  the  place  where  the  vessel 
migfat  be  reasonably  supposed  to  be.  He  procured  insurance  without  communicating 
the  fact.  The  policy  was  held  to  be  void,  although  the  underwriters  knew  that  there 
had  been  severe  gales  in  that  vicinity,  and  charged  a  double  premium  on  that  account.. 
In  Ely  V,  Hallett,  the  plaintiff  was  possessed  of  information  that  a  violent  storm  had 
taken  place  at  Norfolk  eleven  hours  after  the  vessel  sailed.  This  he  did  not  communi- 
cate to  the  defendants,  but  stated  that  there  had  been  blowing  weather  and  severe 
storms  on  the  coast  after  the  vessel  had  sailed,  but  made  no  reference  to  the  particular 
norm.  This  was  held  to  be  a  material  concealment,  the  jury  haying  found  that  it  in- 
creaaed  the  risk.  But  in  Fiske  v.  New  Eng.  Mar.  Ins.  Co.  it  was  held  not  to  be  a  ma- 
terial concealment  that  no  mention  was  made  of  a  storm  that  took  place  three  or  four 
days  after  the  vessel  sailed.  In  Coles  v.  Mar.  Ins.  Co.,  3  Wash.  C.  C.  158,  the  insur- 
ance was  effected  on  a  letter  from  the  captain,  who  was  a  part-owner,  dated  the  13th  of 
Angnst,  in  which  no  mention  was  made  of  a  storm.  By  the  protest  it  appeared  that 
on  the  14th  of  Angnst  the  vessel  was  injured  by  stormy  weather  which  she  had  encoun- 
ten^  Mr.  Justice  Washington  left  it  to  the  jury  to  decide  whether  the  protest  referred 
to  juries  received  prior  to  the  13th,  and  whether  it  was  material  intelligence. 

*  New  York  Bowery  F.  Ins.  Co.  v,  N.  Y,  Fire  Ins.  Co.,  17  Wend.  359. 

*  Pothier,  Ins.  n.  12;  Court  v,  Martineau,  3  Doug.  161. 
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If  the  voyage  or  adventure  to  be  insared  will  violate  a  recent 
foreign  decree,  thk  is  a  risk  which  should  be  communicated  to 
the  insurer ;  ^  but  it  would  be  unnecessary  whenever  the  voyage 
described,  and  the  general  knowledge  of  the  existence  of  such  a 
law,  and  of  such  a  trade,  justified  the  presumption  that  the  in- 
surers knew  it  also.^  But  if  the  trade  is  not  notoriously  illicit, 
as  where  it  is  sometimes  prohibited  and  sometimes  allowed,  the 
insurer  would  not  be  presumed  to  know  whether  it  were  legal  or 
illegal  when  he  made  the  insurance.^ 

Many  things  may  or  may  not  be  material,  according  as  the 
circumstances  of  the  case  make  them  the  one  or  the  other ;  and 
then  these  same  circumstances  determine  whether  they  must  be 
disclosed.  Among  these  things  are,  the  national  character  of 
the  ship  or  goods;*  whether  she  takes  letters  of  marque  or 
not;^  the  interest  of  the  assured  in  the  property;®  the  nature 


1  In  Hoyt  r.  Gilman,  8  Mass.  336,  the  yessel  had  been  ordered  to  Varel  on  the 
Jade.  The  letter  to  the  agent  for  procuring  insurance,  stated  that  information  had 
been  received  "  of  a  late  decree  having  been  issued  by  the  French  emperor,  confiscat- 
ing all  vessels  and  cargoes,  entering  the  Jade,  Elbe,  or  Weser."  This  was  not  com- 
municated to  the  underwriter.  Held,  that  this  concealment  avoided  the  policy.  See 
also,  Blagge  v.  New  York  Ins.  Co.,  1  Caines,  549. 

2  Pollock  V.  Babcock,  6  Mass.  234 ;  Sever  v.  Fletcher,  Park,  Ins.  360 ;  Calbreath  v. 
Gracy,  1  Wash.  C.  C.  219 ;  Livingston  r.  Maryland  Ins.  Ck>.,  7  Cranch,  506 ;  Planche 
V.  Fletcher,  1  Dong.  251. 

•  Blagge  r.  N.  Y.  Ins.  Co.,  1  Caines,  549. 

*  In  Campbell  v.  Innes,  4  B.  &  Aid.  423,  the  vessel  insured  in  England,  sailed  on 
her  voyage  to  Virginia,  after  the  United  States  had  declared  war,  but  before  it  was 
known  in  England.  The  concealment  of  the  fact  that  the  vessel  was  American  prop- 
erty, was  held  to  avoid  the  policy.  Baylof,  J.,  said  :  "In  this  case  it  does  not  appear 
that  the  underwriter  knew  the  ship  and  goods  to  be  American  property.  Now  that 
makes  a  material  difference  in  the  risk ;  for  if  the  property  be  British  owned,  of  course 
the  owner  will  do  all  in  his  power  to  prevent  the  risk  from  occurring ;  but  if  it  be 
American  owned,  he  may,  if  he  be  secure  of  payment  by  the  underwriter,  lend  him- 
self to  the  purposes  of  his  own  government,  and  assist  them  in  obtaining  possession 
of  the  property  insured."  See  Francis  u.  Ocean  Ins.  Co.,  6  Cow.  404  ;  Odlin  v.  Ins. 
Co.  of  Pennsylvania,  2  Wash.  C.  C  312,  320;  Price  v.  DuPeau,  1  Brev.  452;  Mur- 
ray r.  United  Ins.  Co.,  2  Johns.  Cas.  168. 

^  See  post,  tit.  Deviation. 

^  In  general  the  interest  of  the  insured  need  not  be  stated,  as  that  he  is  a  part- 
owner.  Oliver  u.  Greene,  3  Mass.  133 ;  Finney  r.  Warren  Ins.  Co.,  1  Met.  16  ;  Rising 
V.  Burnett,  2  Marsh.  Ins.  730.  In  Taylor  v.  Wilson,  15  East,  324,  it  was  held 
that  a  part-owner  who  chartered  the  whole  vessel,  might  insure  the  freight  wij^at 
specifying  his  interest.  And  where  the  vessel  is  let  by  charter-party,  this  fact  iRed 
not  be  mentioned.  Hodgson  v.  Mississippi  Ins.  Co.,  2  La.  341.  A  mortgagee 
may  insure  his  interest  without  specifying  it.    Bnssel  v.  Union  Ins.  Co.,  1   Wash. 
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and  character  of  the  property;^  or  the  sailing  without  con- 
voy.' In  general,  if  the  ship  or  goods,  or  any  part  of  the  goods, 
are  belligerent,*  or  contraband,  or  if  the  ship  is  intended  for  a 


C.  C.  409 ;  Bell  r.  Western  M.  &  F.  Ins.  Co.,  5  Kob.  La.  423 ;  Williams  v.  Cincinnati 
Int.  Co.,  Wright,  543.  So,  may  a  trustee,  Stetson  v.  Mass.  Mut.  F.  Ins.  Co.,  4 
Mass.  330 ;  Higginaon  v.  Dall,  13  Mass.  96 ;  or  a  consignee,  Wolff  v.  Horncastle,  1 
B.  &  P.  316  ;  Wells  v,  Philadelphia  Ins.  Co.,  9  S.  &  R.  103.  In  Do  Forest  v.  Fulton 
F.  Ins.  Co.,  1  Hall,  84,  it  was  held  that  a  consignee  in  possession,  could  insure  goods 
tt»  Aeir  fall  value  in  his  own  name.  The  question  as  to  an  insurance  under  a  general 
description  of  the  interest  of  a  mor^agee,  trustee,  and  of  other  persons  having  a  spe-** 
cial  interest  in  property,  was  discussed  at  great  length. 

If  a  vessel  is  built  for  a  person,  and  delivered  over  to  him  with  the  builder's  bond 
of  conveyance  upon  the  payment  of  a  certain  sum,  and  he  has  the  entire  possession 
aad  use  of  the  vessel,  he  may  represent  himself  as  owner,  although  the  register  is  in 
the  name  of  the  builder,  and  that  fact  is  not  communicated.  Simmcs  v.  Marine  Ins. 
Co.,  2  Cranch,  C.  C.  618.  In  Columbian  Ins.  Co.  v.  Lawrence,  2  Pot.  25,  tlie  appli- 
cation for  Insurance  stated  that  the  property  belonged  to  Lawrence  &  Poindexter.  In 
point  of  fact,  they  held  one  half  of  one  third,  under  a  lease  for  three  lives,  renewaole 
for  ever,  asd  one  half  of  the  other  two  thirds  as  mortgagees ;  that  the  other  moiety 
was  held  under  a  contract,  the  terms  of  which  had  not  been  complied  #ith,  and  which, 
if  complied  with,  would  give  them  a  title  to  two  thirds  only  as  mortgagees.  The  court 
held  that  the  nature  of  the  interest  should  have  been  mentioned. 

A  common  carrier  may  insure  his  interest  in  general  terms.  Crowly  r.  Cohen,  3  B. 
&  Ad.  478;  Van  Natta  v.  Mutual  Security  Ins.  Co.,  2  Sandf.  490.  And  if  a  com- 
mon carrier  hires  a  vessel  and  causes  his  interest  in  the  cargo  to  be  insured,  he 
need  not  state  who  the  owners  of  the  vessel  are.  Chase  v.  Wash.  Mut.  Ins.  Co.,  12 
Barb.  595.  In  Clarke  i;.  Flrem.  Ins.  Co.,  18  La.  431,  it  was  held  that  as  the  adminis- 
trator of  his  wife's  property,  the  husband  has  such  an  interest  therein  as  authorizes 
htm  to  insure  it  in  his  own  name  during  her  lifetime,  without  declaring  the  nature  and 
extent  of  his  interest.  So  a  husband  may  insure  his  interest  as  tenant  by  courtesy, 
without  specifying  it.  F^nklin  M.  &  F.  Ins.  Co.  v.  Drake,  2  B.  Mon.  47,  50.  In 
Morrison  v.  Tennessee  M.  &  F.  Ins.  Co.,  18  Mo.^62,  A  effected  insurance  and  sold  the 
property  to  B,  who  reconveyed  it  to  a  trustee  to  secure  to  A  the  payment  of  the  pur- 
chase-money. Held,  that  A  had  an  insurable  interest,  and  that  he  was  not  bound  to 
state  it  unless  asked.  See  also,  generally,  Locke  r.  N.  Am.  Ins.  Co.,  13  Mass.  61 ; 
Bartlet  v.  Walter,  id.  267 ;  Lawrence  v.  Van  Home,  1  Caines,  276. 

^  See  post,  ch.  6. 

*  Sawtell  r.  Loudon,  5  Taunt.  359,  1  Marsh.  R.  99. 

*  Bandny^.  Union  Ins.  Co.,  2  Wash.  C.  C.  391 ;  Marshall  v.  Union  Ins.  Co.,  2 
Wash.  C.  (jlv57.  But  if  the  circumstances  are  such  that  the  insurer  should  know  the 
danger  of  belligerent  goods  being  shipped,  and  makes  no  inquiry  in  regard  to  them, 
the  character  of  the  goods  need  not  be  disclosed.  Maryland  Ins.  Co.  r.  Bathurst,  5  Gill 
&  J.  159;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  151.  See  Barker  r.  Blakes,  9  East, 
283;  Stocker  v.  Merrimack  M.  &  F.  Ins.  Co.,  6  Mass.  220,  226;  Hodgson  v.  Mar.  Ins. 
Co.,  5  Cranch,  100.  As  a  general  policy  covers  war  risks,  a  false  clearance  is  imma- 
terial and  need  not  be  stated.  Bamewall  v.  Church,  1  Caines,  217.  In  Bowne  r. 
Shaw,  1  Caines,  489,  there  was  a  warranty  against  loss  "by  capture  or  detention  for 
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blockaded  port,  the  assnred  must  state  the  feet ;  for  all  these  things 
expose  the  property  to  forfeiture ;  and  every  such  danger  or  lia- 
bility as  this  must  be  made  known.  But  it  has  been  held  that 
an  insurance  on  "  all  lawful  goods,"  does  not  require  a  represen- 
tation that  they  are  contraband,  because  the  term  lawful  goods 
may  include  goods  that  are  contraband.* 

If  an  insured  represents  that  he  is  the  sole  owner  of  goods,  he 
is  not  estopped  from  proving  the  truth  of  the  representation  by 
a  bill  of  lading,  representing  the  goods  to  belong  to  him  and  one 
other  person.* 

The  time  of  sailing  is  often  a  very  material  fact.  It  may 
show  that  the  ship  has  been,  or  is  to  be  in  a  certain  part  of  the 


or  OD  Mcoant  of  ut  Ulidt  tnide,  or  tnule  in  articlM  contr&btmd  of  war."  The  goodi 
coTered  bj  the  poticj  on  which  this  <nit  wu  brought,  were  lawful  and  insured  it  > 
pryuiam  of  nine  per  cent.  Certain  contrabiDd  flrttcles  were  shipped  b;  the  pUintifli, 
B9  agents,  and  insured  at  a  premium  of  thirty  per  cent.  The  defendant  wai  aware  of 
ihia,  and  was  therefore  held  liable.  In  Eohne  v.  Ins.  Co.  of  N.  A.,  1  Wash.  C.  C.  9i, 
6  Binn.  219,  intnrance  was  effected  on  a  cai;go  of  goods  from  Newport,  Khode  Island, 
to  Port  Passage  in  Spain.  The  vessel  had  bronghl  the  goods  from  Lngnirt,  trade 
being  then  prohibited  between  that  place  and  Spain.  The  conrt  held  that  the  lad  of  ■ 
the  goods  hariog  been  so  brought  should  hase  been  comreinnicaied.  —  If  the  instruc- 
tions (o  the  master  riotate  an;  of  the  rules  established  by  the  Court  of  Admiralty  in 
England,  the  instmctions  shoald  be  communicated,  although  such  rnlea  are  agaiolt 
the  law  of  nations.  Bpeiry  c.  Ditnware  Ins.  Co.,  3  Wash,  C.  C.  343.  Bat  see 
Marsh  v.  Mnir,  1  Brer.  133,  cited  ante,  p.  166,  n.  1.  — It  has  been  held  that  an 
assured  is  not  bonnd  to  disclose  that  he  emigrated  from  France  to  this  country 
at  a  time  when  tbew  was  war  between  France  and  England,  Dngnel  v.  Ebine. 
lander,  I  Caines,  Cas.  xxt.,  3  Johns.  Caa.  4TG,  reversing  the  same  ease  in  the 
Suptema  Court,  1  Johns.  Cas.  360.  But  see  Campbell  v.  Innes,  4  B.  *  Aid.  433.  In 
Conlon  V.  Bowne,  1  Caines,  388,  a  question  arose  as  to  the  conatmction  of  the  folloc- 
ing  rcpieaentation :  "  Mr.  CoaloQ  is  a  naturalized  citizen  of  the  United  Stales  ii'nM 
the  year  1791."     This  was  held  to  mean  that  he  was  naturalized  after  the  yeu-  IT94 

^  This  wa«  so  decided  ia  Selon  i>.  Low,  I  Johns.  Cas.  1,  hj  the  Snpreme  Conrt  of 
New  York.  Tho  decision  seems,  however,  not  to  have  given  entire  satisfaction  to  the 
profession,  as  the  game  question  again  came  up  in  Skidmore  c.  Desdoitj,  3  Jobns. 
Cas.  77,  De  Peyster  e.  Gardner,  1  Caines,  492,  and  again  in  Johcl  p.  Rhinelander,  1 
Johns.  Cas.  ISO.  This  case  was  carried  to  the  Court  of  Brrors,  and^io  principle 
stated  in  the  text  established,  at  least  in  New  Tort. 

According  to  many  foreign  ordinances  contraband  goods  are  not  included  under  the 
general  term  merchandise.  1  Magens,  9,  f  14.  Emerigon,  ch.  10,  sec.  2,  Meredith's 
£d.,  243,  bys  down  the  rule  that  the  inanrers  should  be  informed  of  contraband  goods, 
if  there  ate  any  on  board,  because  of  the  increased  risk ;  hut  this  would  seem  lo  b« 
a  reason  why  the  goods  should  he  represented  to  the  insurer  as  contraband,  rather 
than  that  tbey  shoald  be  described  as  sach  in  lim  policy. 

a  Maryland  Ins.  Co.  v.  Ruden,  6  Crancb,  338. 
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ocean  in  a  very  dangeroas  season,  or  the  opposite;  or  that  the 
ship  is  "  out  of  time."  ^     And  if  the  time  of  sailing  be  stated 


1  In  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  170,  188,  Mr.  Justice  Story  states  the 
Uw  as  follows  :  "  That  the  time  of  sailing  is  often  very  material  to  the  risk  cannot  be 
denied ;  th^t  it  is  always  so,  is  a  proposition  that  will  scarcely  be  asserted,  and  cei^ 
tainly  has  neyer  yet  been  saccessfally  maintained.  How  far  it  is  so,  mast  essentially 
depend  upon  the  nature  and  length  of  the  voyage,  the  season  of  the  year,  the  preva- 
lence of  the  winds,  the  conformation  of  the  coasts,  the  usages  of  trade  as  to  naviga- 
tion, and  touching  and  staying  at  port,  the  objects  of  the  enterprise  and  other  circum- 
stances, political  and  otherwise,  which  may  retard  or  advance  the  general  progress  of 
the  Tojago.  The  material  ingredients  of  all  such  inquiries  are  mixed  up  with  nauti- 
cal skill,  information,  and  experience ;  and  are  to  be  ascertained  in  part  upon  the  testi- 
moDj  of  maritime  persons,  and  are  in  no  sense  judicially  cognizable  as  matter  of  law. 
The  altimate  fact  itself,  which  is  the  test  of  materiality,  that  is,  whether  the  risk  be 
increased  so  as  to  enhance  the  premium,  is,  in  many  cases,  an  inquiry  dependent  upon 
the  judgment  of  underwriters,  and  others,  who  are  conversant  with  the  subject  of 
insurance."  The  learned  judge  then  goes  on  to  say  that  the  same  rule  governs  in  a 
case  of  sailing  from  a  home  port  as  in  a  case  from  a  foreign  port.  See  also,  Ratcliffe 
V.  Schoolbred,  Park,  Ins.  249,  Marshall,  Ins.  468 ;  Fillis  v.  Brutton,  Park,  Ins.  250, 
Marshall,  Ins.  467 ;  M' Andrew  v.  Bell,  1  Esp.  373  ;  Webster  v.  Foster,  1  Esp.  407  ; 
WiUes  r.  Glover,  4  B.  &  P.  14 ;  Kay  v.  Young,  Millar,  Ins.  62 ;  Shirley  v.  Wilkinson, 
Millar,  Ins.  64 ;  Kirby  r.  Smith,  1  B.  &  Aid.  672 ;  Elton  v.  Larkins,  5  Car.  &  P.  86, 
8  Bing.  198;  Anderson  v.  Thornton,  8  Exch.  425,  20  Eng.  L.  &  Eq.  339 ;  Bridges  v. 
Hunter,  1  M.  &  S.  15 ;  Baxter  i^.  New  England  Ins.  Co.,  3  Mason,  96 ;  Curell  v. 
Miss.  Mar.  &  E.  Ins.  Co.,  9  La.  163 ;  Johnson  v.  Phoenix  Ins.  Co.,  1  Wash.  C.  C. 
378 ;  Livingston  v.  Delafield,  3  Caines,  49  ;  Elkin  v.  Janson,  13  M.  &  W.  655.  But* 
if  a  knowledge  of  the  time  of  sailing  would  not  affect  the  premium  it  need  not  be  dis- 
closed. Littledale  v,  Dixon,  4  B.  &  P.  151 ;  Foley  v.  Moline,  5  Taunt.  430.  In 
Williams  r.  Delafield,  2  Caines,  329,  the  voyage  was  from  Cape  Fran9ois  to  Balti- 
more. A  statement  that  the  vessel  had  been  out  twenty-six  days,  when  she  had 
actually  been  out  twenty-seven,  was  found  by  the  jury  not  to  be  material.  See  also, 
Iklackay  v.  Rhinelander,  1  Johns.  Cas.  408 ;  Chaurand  v.  Angerstein,  Peake,  N.  P. 
43 ;  Fort  v.  Lee,  3  Taunt.  381 ;  Rice  v.  New  England  Mar.  Ins.  Co.,  4  Pick.  439 ; 
Fiske  V.  N.  E.  Mar.  Ins.  Co.,  15  Pick.  310;  Alsop  v.  Commercial  Ins.  Co.,  1  Sumner, 
451 ;  Maiyland  &  Phoenix  Ins.  Co.  v.  Bathurst,  5  Gill  &  J.  159.  In  Elkin  v,  Janson, 
13  M.  &  1^.  655,  the  underwriter  pleaded  that  at  the  time  of  making  the  policy  the 
plaintiff  wrongfully  and  improperly  concealed  from  the  defendant  certain  facts  and 
in/brmation,  setting  them  forth,  which  were  material  as  showing  that  the  vessel  was 
out  of  time.  To  this  the  plaintiff  replied  de  iniurid,  on  which  issue  was  joined.  On 
the  trial  the  jury  found  that  the  facts  were  material,  but  stated  that  there  was  no 
evidence  before  them  on  which  they  could  decide  whether  or  not  they  were  commu- 
nieatcd  to  the  defendant.  The  court  held  that  the  burden  of  proof,  in  the  first 
instance,  lay  on  the  defendant  to  give  some  evidence  of  the  non-communication,  and 
generally  the  mere  fact  of  subscribing  the  policy  would  be  sufficient,  and  that  then 
the  harden  would  be  cast  on  the  other  side.  In  Westbury  v,  Aberdein,  2  M.  &  W. 
267,  it  was  held  that,  where  two  vessels  sailed  from  a  port  at  about  the  same  time, 
and  one  arrived  five  days  before  the  policy  on  the  other  was  effected,  it  was  a  question 
fin*  the  jury  to  decide  whether  the  non-communication  of  such  intelligence  materially 
varied  the  risk. 
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incorrectly,  the  underwriters  are  not  liable,  if  the  time  be  at  all 
material  to  the  risk.^  And  a  policy  to  and  from  a  place  implies 
that  the  ship  is,  or  soon  will  be  there,  in  a  condition  to  sail  from 
the  port  in  a  short  time.^  And  in  this  connection,  the  sailing  qual- 
ities of  the  vessel  may  be  material,  and  therefore  shonid  be  dis- 
closed ;  for  if  she  were  very  fast  this  would  make  her  sjill  more 
out  of  time.'  But  when  the  insurance  is  "  at  and  from"  a  port, 
it  is  not,  generally,  necessary  to  state  how  long  the  vessel  has 
been  at  the  port,  nor  that  she  is  a.  prize  ship.* 

The  principle  which  must  be  clearly  apprehended  and  remem- 
bered upon  this  subject  is,  that  every  thing  material  must  be  dis- 
closed, and  stated  truly;  and  that  to  determine  whether  any 
fact,  actual  or  rumored,  is  material,  we  must  ascertain  whether 
that  fact  would  naturally  and  reasonably  enter  into  the  estimate 
of  risk,  or  the  reasons  for  or  against  entering  into  the  contract  of 


There  can  be  no  other  criterion ;  and  as  there  are  not  many 


'  Boberta  v,  FonneTean,  Park,  Ins.  S44 ;  H'Lanalian  d.  TJniTGrGal  Ins.  Co.,  I  Pet. 
170 ;  Carell  v.  Miae.  Mar.  &  F.  Ins.  Co.,  9  La.  163. 

^  In  Hull  V.  Cooper,  14  East,  179,  the  insunince  was  at  and  from  Heligoland  to  a 
port  of  discharge  in  the  Baltic.  The  policj  vae  made  oat  between  the  SIh  and  13th 
of  August  Tihilc  the  ship  was  Ijring  in  the  Thames,  from  whence  she  sailed  for  Heligo- 
land on  the  27tti  of  the .  same  month.  Held,  that  il  was  a  question  far  the  jury 
whether  the  period  which  intervened  from  the  time  the  policj  was  made  till  the  vessel 
reached  II.  mnlerially  varied  the  risk.  The  Jury  fonnd  that  il  did  not.  See  also,  Fil- 
lis  If.  Brnlton,  Park,  Ins,  350 ;  Batclitfe  v.  Schoolbred,  Park,  Ins.  319 ;  Vatlance  n. 
Dewar,  I  Camp.  503.  If  the  ship  will  be  detained  for  repairs,  this  fact  need  aol  be 
communicated  to  Che  nnderwriters.    Beck  with  v.  Sjdcbolham,  I  Camp,  116. 

•  See  Lillledale  u.  DUon,  4  B.  &  P.  151 ;  Buggies  b.  General  Int.  Ins.  Co.,  4 
Mason,  74,  83. 

*  Kemble  v.  Bowne,  1  Cainee,  75.  So  under  an  open  policy  from  St.  Thomas  to 
Havana  it  was  held  not  to  ba  necessary  Co  diaclose  ihaC  the  vessel  had  previooity 
sailed  from  Alexandria  to  Bncno)  Ayres,  where  a  part  of  the  cargo  was  discharged, 
and  that  she  sailed  thence  to  Sc.  Tl^mas.     Simmcs  v.  Mar.  Ins,   Co.,  3  Crandi, 


C.  C.  618. 

•Thus  in  Ingraham  r.  Sonth  Caroli 
veescl  had  rendered  himself  obnoxious  ' 
on  a  former  vojagc,  and  the  anderwrict 
sented  to  them  ChaC  he  had  received  a  letter  from  his 
that  the  king  of  Congo  approTcd  of  Che  captain's  condi 


Ins.  Co.,  3  Brev,  533,  the  captain  of  tlio 

the  natives  of  Congo  b;  his  conduct  there 

refused  lo  insute  until  the  plaintiff  repr«- 

ipondent  informing  hint 

he  made  this 


rcpresen Cation,  he  had  a  letter  in  his  pocket  stating  that  the  people  of  Congo  were 
moch  exasperated  agaiosC  Che  captain,  and  would  murder  him  if  they  could  get  pos- 
session of  him.  The  court  held  that  (his  letter  should  bare  been  commnnicated.  See 
also  cases  panim. 
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facts  which  are  of  themselves  always  and  necessarily  material, 
80  there  are  not  many  which  may  not  be  made  so  by  the  circum- 
stalices  of  the  case.  Hence,  too,  another  rule  which  has  already 
been  intimated;  which  is,  that  the  assured  must  make  true 
answer  to  all  questions  Which  the  insurer  may  put  to  him. 
These  may  undoubtedly  be  so  irrelevant  or  frivolous  as  to  de- 
serve no  answer,  and  such  that  they  cannot  be  considered  mate- 
rial ;  bat  in  general  the  insurer  may  determine  for  himself  what 
he  needs  to  know  in  order  to  estimate  the  risk  aright^ 

UpoQ  the  question,  not  of  law,  but  of  fact,  whether  any  infor- 
mation not  communicated  by  the  insured  was  actually  possessed 
by  him,  it  may  be  said  that  intelligence  left  at  his  counting-room 
in  season  for  him  to  receive  it,  has  been  held  to  be  notice  to 
him.*  But  he  may,  we  think,  rebut  any  such  presumption  by 
proof  of  actual  and  honest  ignorance. 

The  iRrhole  object  of  the  rules  as  to  representation,  misrepre- 
sentation, and  concealment  is  to  enable  the  insurers  to  judge 
accurately  of  the  risk  they  undertake.  Hence,  the  first  exception 
is,  that  nothing  need  be  communicated  to  them  which  they 
know,  however  their  knowledge  may  have  been  acquired.*    And 


^  Thus,  If  ia  answer  to  the  question,  "  when  is  the  vessel  expected  to  sail  ?  "  the 
party  seeking  insurance  should  give  thetime  when  she  had  left  another  port  for  the 
port  in  question,  this  would  be  a  material  concealment,  if  at  the  time  he  knew  when 
she  was  expected  to  sail  from  the  latter  port.  Himely  v.  South  Carolina  Ins.  Co.,  3 
Const.  R.  154.    See  also,  ante,  p.  162,  n.  3. 

'  Byrnes  p.  Alexander,  I  Brev.  213. 

*  Thus,  in  Carter  v.  Boehm,  3  Burr.  1905,  1910,  Lord  Mansfield  said :  "There  are 
many  matters  as  to  which  the  insured  may  be  innocently  silent.  He  need  not  mention 
what  the  underwriter  knows  —  scientia  utrinque  par  pares  contrahentes  facU.  An  under^ 
writer  cannot  insist  that  the  policy  is  yoid,  because  the  insured  did  not  tell  him  what 
he  actually  knew ;  which  way  soeyer  he  came  to  the  knowledge.  The  insured  need 
not  mention  what  the  underwriter  ought  to  know ;  what  he  takes  upon  himself  the 
knowledge  of;  or  what  he  waives  being  informed  of.  The  underwriter  needs  not  be 
told  what  lessens  the  risk  agreed  and  understood  to  be  run  by  the  express  terms  of  the 
policy.  He  needs  not  be  told  general  topics  of  speculation ;  as,  for  instance,  the  un- 
derwriter is  bound  to  know  every  cause  which  may  occasion  natural  perils ;  as  the  dif- 
ficuJCy  of  the  voyage,  the  kind  of  seasons,  the  probability  of  lightning,  hurricanes^ 
earthquakes,  etc.  He  is  bound  to  know  every  cause  which  may  occasion  political 
perils  ;  from  the  ruptures  of  States ;  from  war,  and  the  various  operations  'of  it.  He  is 
bound  to  know  the  probability  of  safety,  from  the  continuance  or  return  of  peace ; 
from  the  imbecility  of  the  enemy,  through  the  weakness  of  their  councils,  or  their  want 
of  strength." 

There  can  be  nc^  concealment  when  both  parties  have  an  equal  opportunity  of  acquir- 
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all  those  matters  which  are  of  common  and  general  knowledge, 
or  which  it  is  the  peculiar  business  of  insurers  to  know,  will  be 


ing  knowledge  of  the  fact.  If,  therefore,  the  party  wishing  insurance  puts  into  the 
hands  of  the  underwriter  the  letter  of  the  captain  which  contains  the  information,  the 
underwriter  cannot  set  up  ignorance  of  the  fact.    Vasse  r.  Ball,  2  Dall.  270,  275. 

It  was  held,  in  one  case,  that  intelligence  posted  up  at  Lloyd's  was  presumed  to  be 
known  to  the  London  underwriters.  Friere  v.  Woodhouse,  Holt,  N.  P.  572.  But  in 
Elton  V.  Larkins,  8  Bing.  198,  5  Car.  &  P.  86,  it  was  held,  that  where  the  intelligence 
was  contained  in  the  foreign  lists  at  Lloyd's,  which  lists  the' underwriters  were  not 
accustomed  to  examine,  except  under  peculiar  circumstances,  the  assured  should  com- 
municate such  intelligence  if  material.  And,  "  if  a  party  subscribe  a  policy,  relying 
on  the  representation  of  the  person  who  comes  to  effect  it,  which  representation  is  not 
consistent  with  the  list,  then  ihe  list  at  Lloyd's  is  no  answer  to  it,  because,  though  the 
underwriter  may  haye  access  to  such  list,  and  may  be  presumed  to  have  access  to  it, 
where  there  is  nothing  to  mislead  him,  yet  there  may  be  something  upon  which  he 
relied  that  misled  him  ;  and  where  it  is  manifest  that  if  he  had  adverted  to  the  list  he 
never  would  have  taken  the  premium  in  question,  it  appears  to  me  that  in  such  a  case 
the  presumption  that  he  had  looked  at  the  list  is  entirely  rebutted ;  and  it  must  be  con- 
sidered, in  this  case,  that  though  he  might  have  looked  at  the  list,  he  did  not,  but  relied 
on  the  representation  made  to  him."  Per  Lord  Abinger,  C.  B.,  Mackintosh  i;.  Marshall, 
11  M.  &  W.  116. 

Lloyd's  list  is  evidence  against  the  assured  if  he  is  shown  to  have  read  it,  odierwise 
not.    Bain  v.  Case,  3  Car.  &  P.  496. 

The  question  has  arisen  whether  ftiarine  intelligence,  published  in  the  newspapers 
taken  at  the  office  of  the  underwriters,  need  be  stated.  In  Dickenson  v.  Commercial 
Ins.  Co.,  Anthon,  N.  P.  92,  it  was  held  that  it  must  be.  But  this  case  turned  some- 
what on  its  peculiar  circumstances.  The  plaintiff  had  applied  at  one  office  before  be 
applied  to  the  defendants,  and  was  refused  on  account  of  the  news  in  the  Gazette. 
The  defendants  took  the  risk  at  the  usual  rate,  and4he  court  held,  that  the  news  shoald 
have  been  communicated.  In  Green  v.  Merchants'  Ins.  Co.,  10  Pick.  402,  406,  Show, 
C.  J.,  said :  "  It  may  be  very  true  that  underwriters  are  not,  under  all  circumstanoes, 
to  be  presumed  to  bis  acquainted  with  all  the  intelligence  contained  in  the  papers  taken 
at  their  office.  But  the  general  presumption  is,  that  the  agents  of  the  office  will  ex- 
amine, with  some  care,  those  items  of  marine  intelligence,  which  are  expressly  designed, 
speedily  to  diffuse  information  upon  a  subject  so  immediately  interesting  to  them, 

especially  in  relation  to  vessels  belonging  to  their  own  port The  court  are, 

therefore,  all  of  opinion  that  the  evidence  was  rightly  admitted,  and  that  it  was  prop- 
erly left  to  the  jury  as  a  fact,  to  decide  whether  this  paper  had  been  received  and  its 
contents  known  at  the  office ;  and  also,  whether  the  information  in  the  Gazette  was  tiie 
same  as  that  contained  in  the  plaintiff's  letter.    If  so,  they  were  rightly  instructed  to 
consider  the  circumstance  that  such  letter  was  not  produced,  immaterial."    See  also, 
Alsop  V.  Commercial  Ins.  Co.,  1    Sumner,  451.    In  Stoney  r.  Union  Ins.  Co.,  1 
Harper,  2.35,  3  McCord,  387,  nom.  Money  v.  Union  Ins.  Co.,  4  McCord,  511,  the  ofier 
for  insurani^e  contained  the  following  clause :  '*  Every  circumstance  material  for  the 
underwriters  to  know  so  as  to  form  a  just  opinion  of  the  risk  is  stated  in  the  above 
offer."      The  question  was  raised  whether  the  underwriters  were  discharged  by  the 
neglect  of  the  assured  to  communicate  intelligence  which  was  contained  in  papers 
^aken  by  the  underwriters.    It  seems  to  have  been  held  by  the  court,  on  the  first  tiiro 
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presumed  to  be  known  to  thera.  It  is  extremely  difficult  to 
elas^fy  the  numerous  cases  on  this  subject,  so  as  to  draw  gen- 
eral rules  from  them,  because  they  are  so  diverse  in  their  specific 
facts.  But  we  give,  in  the  notes  below,  all  of  them  not  else- 
where cited,  which  we  think  yvould  be  found  instructive. 

Therefore,  the  existence  of  public  wars,^  or  in  general,  any 
public  political  intelligence,*  usages  of  trade,^  the  local  situa- 
tion or  peculiar  character  or  extent  of  a  port  mentioned  or  in- 
tended,* or  the  fact  of  there  being  no  pilots,*  need  not  be  stated. 


trials  of  the  case,  that  the  aboye  clause  amonnted  to  a  declaration  on  the  part  of  the 
asflored  that  the  nnderwriters  need  not  inquire  into  any|patter  relating  to  the  vessel, 
nor  believe  any  thing  heard  in  relation  to  it,  as  the  whole  truth  had  been  told.  But  on 
the  last  trial  the  court  held,  that  the  assured  were  not  bound  to  communicate  things  to 
the  underwriters  which  they  already  knew,  and  that  the  jury  were  warranted  in  finding 
that  they  possessed  this  knowledge.  —  If  the  intelligence  is  published  in  the  papers  be- 
fore the  company  is  formed,  it  should  be  communicated  to  the  underwriters,  because 
there  is  no  pr^amption  that  they  knew  of  it,  in  such  a  case.  Himely  v.  South  Caro- 
lina Ins.  Co.,  3  Const.  B.  154. 
^  Coulon  V.  Bowne,  1  Caines,  288. 

*  Thomson  v.  Buchanan,  4  Brown,  P.  C.  482. 

'  Vallance  v.  Dewar,  1  Camp.  503  ;  Moxon  v,  Atkins,  3  Camp.  200 ;  Da  Costa  v, 
Edmands,  4  Camp.  142  ;  Maryland  &  Phoenix  Ins.  Co.  v.  Bathurst,  5  Gill  &  J.  159  ; 
Buck  r.  Chesapeake  Ins.  Co.,  1  Pet.  151 ;  Planch^  v.  Pletcher,  1  Doug.  251 ;  Long  v. 
Bolton,  2  B.  &  P.  209.  In  Hurtin  v.  Phoenix  Ins.  Co.,  1  Wash.  C.  C.  400,  it  was 
held,  that  if  it  was  usual  on  a  voyage  to  Gibraltar,  to  carry  a  bill  of  lading  to  the 
Mediteiranean,  generally  the  assured  was  not  bound  to  mention  the  fact  to  the  under- 
writers. In  Vallance  v.  Dewar,  the  insurance  was  "  at  and  from  "  Newfoundland. 
After  the  vessel  arrived  there  she  was  employed  three  or  four  months  in  bank  fishing 
before  she  took  in  her  return  cai^.  The  defence  was,  that  the  underwriters  had  not 
been  informed  that  the  vessel  was  to  be  so  employed,  and  that  the  risk  was  thereby 
much  increased.  But  it  was  shown  that  by  the  usage  of  trade  on  these  voyages  it  was 
costomaiy  to  have  a  separate  policy  for  the  vessel  while  engaged  in  the  fishing  business. 
Lord  EUenborough  held  that  the  underwriters  were  presumed  to  know  this  usage.  See 
.  also,  Ougier  v.  Jennings,  1  Camp.  505,  n.  Where  the  mode  of  trading  resorted  to  is 
merely  of  occasional  occurrence,  the  underwriters  are  not  presumed  to  know  it.  Ten- 
nant  r.  Henderson,  1  Dow,  P.  C.  324.  In  this  case  the  intention  to  act  in  concert  with 
another  vessel,  was  held  to  be  a  concealment.  But  it  would  be  otherwise  if  this  was 
justified  by  usage.  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sandf.  26.  See  Taunton  Copper 
Co.  9.  Merchants'  Ins.  Co.,  22  Pick.  108,  and  ante,  p.  56-61.  There  is  no  presump- 
tion, because  vessels  usually  stop  at  a  certain  place  only  a  short  time,  that  being  there 
on  a  certain  day,  the  vessel  insured  must  have  sailed  from  there  on  that  day,  for  her 
sailing  would  depend  on  the  weather  and  on  her  state  of  repair.  Kirby  v.  Smith, 
1  B.  &  Aid.  672,  675.  » 

*  Moxon  V.  Atkins,  3  Camp.  200 ;  Kingston  v.  Enibbs,  1  Camp.  508,  note;  Stewart 


*  Nelson  v.  La.  Ins.  Co.,  17  Mart.  La.  289. 
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For  such  facta  are  pteeumed  to  be  knowo.  Aq  expressed  inten- 
tion to  depart  from  a  usage  it  is  said  will  anthorize  the  departure, 
Tinless  the  policy  expressly  forbids  it,  which  It  may  do  directly  or 
indirectly ;  but  this  may  perhaps  be  doubted.^ 

If  enough  is  honestly  said  by  either  party  to  suggest  a  donbt 
to  the  other  party  and  put  him  on  an  inquiry  which  would  have 
set  him  right,  and  he  remains  in  ignorance  because  he  neglects 
to  make  such  inquiry,  this  ignorance  is  not  to  be  imputed  to  the 
assured  as  his  concealment' 

That  intention  need  not  be  stated,  which,  if  it  be  carried  into 
effect,  will  avoid  the  insurance  or  give  the  insurers  a  defence ; 
such  at  least  seems  to  be  the  rule  in  respect  to  an  intention  to 
deviate ;  for  if  therQ|^  no  deviation  the  intention  does  not  dis- 
charge the  insurers,  and  if  there  be  one  it  discharges  them,  al- 
though unintended  by  the  owner.  It  is,  however,  obvious  that 
in  some  cases  the  mere  intention  may  be  such  as  of  itself  to 
enhance  the  risk ;  and  then,  on  general  principles,  it  should  be 
disclosed.' 


r.  Bell,  S  B.  A  Aid.  238 ;  De  LoD^emerc  tr.  New  Torfc  f^  Ini.  Co.,  10  Johns.  120 ; 
Bell  V.  Harine  InB.  Co.,  B  S.  &  B.  98.  In  Stewut  v.  Bell,  the  inBunoce  wu  on  goodi 
from  London  to  Jamaica.  The  goods  were  discharged  into  shallops  nC  a  port  near 
their  deatinaltoii,  and  were  lost  in  their  convsTance  lo  that  place.  This  was  shown  to 
be  the  osual  mode  of  landing  goods  at  that  port,  and  the  nnderwritere  were  held  liable. 
See  also,  Mobile  Mar.  Dock  &  Mnt.  Ids.  Co.  v.  McMillan,  37  Ala.  77.  In  De  Longne- 
mere  v.  N.  Y.  Fire  Ins.  Co.,  the  insnnnce  wu  from  New  Tork  to  the  port  of  SimI. 
There  wai  no  harbor  at  that  place,  and  the  veaset  laj  ont  several  miles  from  the  shore 
to  receive  her  cargo.  The  ttade  with  Sisal  wm  recent,  and  the  assured  did  not  com- 
mnntcate  the  nature  of  the  port  to  the  nnderwriters.  £ai(,  C.  J.,  said :  "  The  defend- 
ants took  npon  themselves  the  risk  of  the  veaiel  while  at  Sisal  with  all  the  incon- 
veniences of  snch  an  open  and  exposed  shore,  eqnall;  as  they  assured  the  exiraor- 
dinarj  perils,  if  any,  of  the  navigMion  of  the  Mexican  iea." 

^  8eo  2  Dncr  on  Ins.  p.  668,  lect.  xir.  M  7 ;  1  Phillips,  Ins.  f  60a ;  Middlewood  v. 
Blakes,  7  T.  R.  162. 

*  See  Conn  v.  Martinean,  3  Dong.  161 ;  Fort  v.  Lee,  3  Taunt  381 ;  Alsop  c.  Com- 
mercial Ins.  Co.,  I  Sumner,  451 ;  Carr  v.  HiltOD,  1  Citrtis,  C,  C,  390 ;  FreeUnd  v. 
Glover,  6  Esp.  U,  3  Smith,  4S4,  7  East,  4S7.  . 

■  In  N.  Y.  Fiiem.  Ina.  Co.  v.  Lawrence,  14  Johoi.  46, 59,  it  was  agreed  bv  the  whole 
court  that  an  intention  to  deviate  did  not  avoid  the  insurance.  8e«  also,  Henahaw  r, 
Har.  Ins.  Co.,  S  Caines,  S74  ;  Houston  v.  N.  B.  In».  Co.,  9  Pick.  69.  The  other  nile 
laid  down  by  Kail,  J.,  on  tbe  aathoril;  of  Middlewood  t>.  Blakes,  that  poiitive  imtrue- 
tloiu  given  to  the  master  to  deviate  or  change  the  riA  ahoald  be  disclosed,  does  not 
seem  to  be  settled. 

In  Middlewood  v.  Blakes,  7  T.  R.  162,  the  insoraace  was  from  England  to  Jamaica. 
Tba  captain  wat  iDBimcted  to  >top  at  C^>e  Nicholas  Mole.    The  vessel  was  c^tnred 
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It  seems,  that  one  requesting  insurance  need  not  disclose  that 
he  has  applied  to  other  insurers  and  been  refused ;  and  if  he  ex- 
presses his  opinion  as  to  the  terms  on  which  he  believes  others 
would  insure,  this,  even  if  it  be  false,  is  said  not  to  discharge  the 
insurers  as  a  material  misrepresentation.^  But  a  statement, 
whether  direct  or  implied,  that  other  insurers  have  insured  the 
property  when  they  have  not,  or  at  less  than  the  actual  rate,  is  a 
misrepresentation.'  A  past  damage  to  goods  need  not  generally 
be  stated,  because  the  insurer  indemnifies  only  for  future  dam« 
age ;  but  it  should  be  otherwise  if  the  past  damage  affects  their 
present  probability  of  preservation  or  decay.^     And   a  person 


before  her  arriyal  at  the  latter  place,  and  while  on  one  of  the  three  regnlar  roates  to 
Jamaica.  Bat  it  appeared  that  at  a  certain  point  in  the  conrse  it  was  nsnal  for  the 
captain  to  select  one  of  the  three  routes,  according  to  his  discretion  at  that  time.  The 
instmctions  took  away  that  discretion,  and  he  took  the  route  in  which  he  was  lost,  for 
the  sole  purpose  of  touching  at  Nicholas  Mole.  It  was  held  that  the  underwriten 
were  dischai^ged ;  and  a  majority  of  the  court,  including  Lord  Kenyon,  C.  J.,  placed 
the  decision  on  the  ground  that  the  instructions  had  not  been  disclosed ;  but  Latorence, 
3,,  placed  it  on  the  ground  that  there  had  been  an  actual  deviation.  The  decision  has 
been  supported  upon  the  ground  taken  by  Lawrence,  J.,  in  Talcot  v.  Mar.  Ins.  Co.,  2 
Johns.  130,  and  in  Marine  Ins.  Co.  v.  Tucker,  3  Cranch,  357,  and  it  was  intimated  that 
had  the  loas  occnnred  before  the  vessel  arrived  at  the  dividing  line,  the  insurers  would 
have  been  liable,  thus  approving  the  doctrine  that  the  concealment  of  instructions  to 
deviate  or  change  the  risk  in  any  way  would  not  avoid  a  policy.  And  this  doctrine  seems 
to  be  supported  on  principle.  If  we  are  to  look  merely  to  the  question  of  materiality, 
we  should  say  that  both  an  intention  to  deviate  and  instructions  to  deviate  should  be  dis* 
dosed,  for  it  is  obvious  that  either  of  them  might  influence  the  mind  of  the  underwriter 
as  to  whether  he  would  take  the  risk,  or  as  to  the  amount  of  premium.  But  the  further 
question  arises  whether  the  underwriters  are  not  understood  to  waive  representations  of 
this  Und.  There  seeltas  to  be  no  substantial  difference  between  the  concealment  of 
these  fiacts  and  the  concealment  of  information  respecting  searworthiness.  A  deviation 
or  any  change  of  risk  will  discharge  the  underwriters  as  well  as  unseaworthiness,  and 
there  appears  to  be  no  reason  why  facts  which  affect  the  estimate  of  the  probabilities 
of  the  one  should  be  disclosed,  while  they  are  not  required  in  the  case  of  the  other. 
In  this  view  there  appears  to  be  no  difference  between  a  concealment  of  a  mere  inten- 
tion to  deviate,  and  that  of  instructions  to  the  captain  to  deviate,  as  either  of  them 
eould  only  have  the  effect  of  increasing  the  probabilities  of  an  event  which  would  dis- 
ehaige  the  underwriters.  See  2  Dner  on  Ins.  491 ;  I  Phillips  on  Ins.  ^  582,  and  the  able 
dissenting  opinion  of  Chancellor  Kent  in  N.  Y.  Firem.  Ins.  Co.  o.  Lawrence,  supra. 

^  See  Ruggles  v.  Gen.  Int.  Ins.  Co.,  4  Mason,  74,  83,  cited  ante,  p.  166,  note,  and 
Cbtton  r.  Smith,  3  Wash.  C.  C.  156,  ante,  p.  156,  n.  4. 

'  See  Sibbald  r.  Hill,  2  Dow.  P.  C.  263,  cited  ante,  p.  155,  n.  4. 

*  In  Boyd  v,  Dubois,  3  Camp.  133,  a  lot  of  hemp  insured  was  destroyed  by  fire. 
"  The  defendant's  counsel  undertook  to  prove  that  the  hemp  was  damaged ;  and  for 
this  reason  it  was  apt  to  ferment,  and  take  fire."  Lord  EUenborough  said :  "  If  the 
hemp  was  put  on  board  in  a  state  liable  to  effervesce,  and  it  did  effervesce  and  generate 
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obtaining  insurance  on  a  vessel  need  not  generally  state  the 
nature  and  condition  of  her  cargo.^ 

There  is  one  general  rule  of  some  importance ;  it  is,  that 
there  need  be  no  representation  or  disclosure  of  any  thing  which 
is  distinctly  provided  for  by  the  policy,  whether  this  is  done  by 
an  express  agreement  or  warranty,  or  by  a  warranty  or  stipula- 
tion which  is  implied  by  the  law.^  But  even  in  reference  to 
such  things  as  these,  if  the  insured  be  interrogated  by  the 
insurers,  he  is  bound  to  make  true  answers.  So,  if  he  volunteers 
information,  it  must  be  true ;  or  not  such  as  would  or  could  mis- 


the  fire  which  consumed  it ;  upon  the  common  principles  of  insurance  law,  the  assured 
cannot  reooyer  for  a  loss  which  he  himself  has  occasioned.  But  I  most  positively  say, 
that  they  were  not  bound  to  represent  to  the  underwriters  the  state  of  the  goods.  It 
wodld  introduce  endless  confusion  and  perpetual  controTersies,  if  such  a  duty  were  to 
be  imposed  upon  the  assured."  See  Gladstone  i;.  King,  1  M.  &  S.  35,  ante,  p.  163, 
n.  4. 

1  Chesapeake  Ins.  Co.  v.  Allegre,  2  Gill  &  J.  164. 

*  In  De  Wolf  v.  N.  Y.  Firem.  Ins.  Co.,  20  Johns.  214,  the  property  was  warranted 
neutral.  It  was  contended  that  a  contract  which  might  have  afibcted  its  neutral  diar- 
acter  should  have  been  disclosed.  Spencer,  C.  J.,  said :  "  If  it  be  conceded  that  those 
circumstances  did  enhance  the  risk,  the  answer  is  decisive  that  a  party  need  not  com- 
municate any  thing  with  respect  to  a  fact,  in  regard  to  which  there  is  an  express  or 
implied  warranty."  B.  c.  in  error,  2  Cow.  56.  So  the  age  of  the  vessel,  and  the 
place  where  she  was  built,  need  not  be  disclosed.  Popleston  v.  Kitchen,  S  Wash.  C.  C. 
138.  See  also,  Walden  v.  N.  Y.  Firem.  Ins.  Co.,  12  Johns.  128 ;  Dennis  v.  Ludlow, 
2  Caines,  111 ;  Haywood  v.  Rodgers,  4  East,  590 ;  Shoolbred  v.  Nutt,  Park,  Ins.  300. 
So  a  stipulation  in  a  charter-party  that  the  vessel  shall  carry  goods  both  on  and  under 
deck  need  not  be  disclosed  to  the  underwriters  of  a  general  policy  on  the  freight. 
Adams  17.  Warren  Ins.  Co.,  22  Pick.  163. 

It  is  said  by  Mr.  Duer,  and  we  think,  with  reason,  that  this  rule  should  be  confined 
to  facts  that  prove,  or  tend  to  prove,  the  existence  of  the  risk  that  the  warranty  is  de- 
signed to  exclude.  2  Duer,  Ins.  573.  In  Mnrgatroyd  v.  Crawford,  3  Dall.  491,  the 
vessel  was  warranted  to  be  an  American  bottom.  A  contract  of  sale  had  been  made 
with  an  Englishman,  by  which  the  original  owner  was  to  retain  the  register  of  the  ves- 
sel and  insure  her,  as  the  voyage  on  which  it  was  intended  to  send  the  vessel  was  one, 
which  by  the  laws  of  England  subjected  the  vessel  to  forfeiture  if  owned  by  an  Eng- 
lishman. It  was  agreed  that  after  the  insurance  was  effected,  the  vessel  should  be 
delivered  up  to  the  vendee,  and  be  sent  on  the  voyage,  and  that  the  owner  should 
empower  a  passenger  to  transfer  the  vessel  to  the  vendee  at  a  certain  time  when  he 
would  have  become  an  American  citizen.  Skippen,  J.,  said :  "  The  plaintiff  warranted 
the  ship  to  be  an  American  bottom,  which  of  itself  superseded,  in  our  opinion,  the 
necessity  of  making  any  communication  on  the  subject  of  the  property.  But  still,  if 
in  the  opinion  of  the  jury  a  knowledge  of  the  circumstances  that  were  suppressed, 
would  have  induced  the  insurer  to  demand  a  higher  premium,  or  to  refuse  altogether 
to  underwrite,  it  will  be  sufficient  on  commercial  principles  to  invalidate  the  pol- 
icy." 
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lead  the  insurers.^  But  they  would  have  no  right  to  incorporate 
by  evidence  such  a  representation  oi^  statement  into  their  con- 
tract, if  it  be  distinctly  inconsistent  with,  or  if  the  subject-matter 
be  distinctly  included  within  the  policy;  for  the  rules  of  evi- 
dence do  not  permit  any  written  contract  to  be  enlarged,  dimin- 
ished, or  varied  by  parol  evidence.^  This  last  remark  applies 
ooly  to  an  express  warranty  or  agreement ;  for  so  far  as  a  repre- 
sentation extends  an  implied  warranty  ceases.^ 


SECTION  IV. 

Of  THE    CONSTRUCTION    OF   A   REPRESENTATION,  AND    A  COMPLIANOE 

WITH   IT. 

In  general,  every  representation  or  statement  will  be  construed 
according  to  the  fair  and  obvious  meaning  of  the  words,^  and 
will  include  all  just  and  rational  inferences  from  the  words ;  and 


^  Haywood  v.  Rodgen,  4  East,  590. 

'  In  Bedman  v.  Lowdon,  5  Taunt.  462,  3  Camp.  503,  the  insurance  was  "  at  and 
from  London  to  Berbice/'  and  .the  words  **at  tea"  were  inserted.  A  deviation  was 
■et  up  in  defence.  The  assured  offered  in  evidence  a  letter  shown  to  the  underwriters, 
aad  other  statements  made  to  them,  to  show  that  the  intention  was  to  insure  from  the 
pbee  where  the  yessel  was  at  sea,  to  Berbice.  Mansjidd,  C.  J.,  at  NUi  Priua,  said : 
"  Whatever  the  intention  of  the  parties  might  be,  I  see  nothing  in  this  policy  to  show 
that  it  was  not  to  attach  at  London.  I  must  therefore  hold  that  the  underwriters  were 
discharged  by  the  deviation  at  Madeira."  See  also,  Atherton  v.  Brown,  14  Mass.  152, 
and  sate,  p.  50,  n.  2. 

Bat  a  subsequent  written  agreement  changing  the  construction  of  a  clause  in  a 
policy,  has  been  admitted  in  evidence.  Lothian  v.  Henderson,  3  B.  &  P.  499 ;  and 
we  have  no  doubt  that  in  many  of  the  States  of  this  country  a  subsequent  parol  agree- 
ment would  be  binding.    See  ante,  p.  36,  n.  1. 

'  Walden  v.  N.  T.  Fuem.  Ids.  Co.,  12  Johns.  128, 135,  per  PkUt,  J.  In  Parks  v. 
Gen.  Int.  Ins.  Co.,  5  Pick.  34,  37,  Wilde,  J.,  said :  "A  condition,  or  an  implied  un- 
dertaking, not  expressed  in  the  policy,  may  be  superseded  by  a  verbal  or  written 
statement."    See  also,  Emerigon,  Meredith's  £d.,  p.  138. 

*  In  Sibbald  o.  Hill,  2  Dow,  P.  C.  263,  the  representation  was  contained  in  letters. 
Lord  Eldon  said :  "  The  letters  must  be  taken  in  their  fair  and  obvious  cons^ction, 
and  that  an  attempt  by  nice  criticisms,  to  show  that  they  were  susceptible  of  a  differ- 
ent meaning,  would  not  do."  S|^Livingston  v.  Maryland  Ins.  Co.,  7  Cranch^ 
SOS. 


it 
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indeed  all  facts,  which,  although  distinct,  are  yet  necesaarily 
connected  with  it ;  as  a  statement  that  a  ship  is  American,  in- 
cludes in  its  meaning  that  she  has  the  proper  documents  to 
prove  her  bo.^  So,  too,  a  substantial  compliance  with  a  repre- 
sentation will  be  safficient ; '  and  a  literal  compliance,  which  is 
not  substantial,  will  not  be  sufficient ;  as  where  a  ship,  repre- 
sented  to  sail  as  soon  as  convoy,  sails  before,  it  is  no  compli- 
ance with  the  warranty.* 

The  question  as  to  constnictioa,  or  compliance,  has  been  fooad 
difficult,  when  the  representation  has  one  meaning  where  it  is 
ottered  or  where  it  is  sent,  and  another  meaning  where  the  insor- 
ance  is  effected.  Thus,  a  ship  owned  in  New  York  is  insured  in 
Boston  OQ  a  proposition  made  in  a  letter  from  New  York,  which 
letter  declares  her  to  be  "  coppered ; "  —  and  this  is  true  of  her 
according  to  the  New  York  usage  and  meaning  of  tie  won), 
hut  not  true  according  to  the  Boston  usage  and  meaning.     Mr. 


1  Steel  V.  Lkcj,  3  Taunt.  S8S.  In  Eirb;  v.  Smith,  1  B.  &  Ald.XTa,  there  was  a  rep- 
reseDlation  that  the  veuel  "  was  all  well  at  Elsinenr  on  the  Efith  of  Jalj."  It  appeared 
that  she  tailed  from  that  port  on  that  day  aix  honn  before  the  veuel,  in  which  the 
party  iunted  sailed  horn  the  aame  port.  Beafieg,  J,,  remarked :  "  It  is  said  that  com- 
mnnication  wu  nyule  that  the  ship  waa  all  well  at  Elainenr  on  the  9Sth  Julj ;  bat  the 
natnnl  conclusion  from  that  representation  would  be  that  the  waa  left  there  well  at  that 
time,  which  waa  contrary  to  the  fact."    See  also,  BatclifTe  e.  Sboolbred,  Pari,  Ina.  S49. 

*  In  Chase  v.  Wash.  Hul,  Ins.  Co.,  13  Barb.  595;  it  waa  held  that  a  policy  which 
stated  that  the  nnderwritere  inanre  8.  G.  C.  &  Co.  on  account  of  the  Western  Transp. 
Co,  on  merchandise  by  certain  apeciSed  boats,  alihoogb  it  might  jaatify  (he  inference 
that  the  asanred  were  common  camera,  woold  not  imply  Chat  Ihey  were  the  owners 
of  the  boats,  la  Sackley  v.  Dehifield,  S  Cainea,  222,  it  was  held  that  a  representa- 
tion in  lime  of  peace,  ttiat  a  Teasel  ahould  sail  in  ballast,  was  snbstanlially  complied 
with,  thongh  there  was  a  tnink  of  mercbandise  and  ten  barrels  of  gnapowder  on  bowrd. 
See  also,  Pawaon  v.  Watson,  S  Cowp.  785;  De  Hahn  v.  Hartley,  1  T.  R.  343,  345, 
per  Lord  Manifitld.  C.  3.;  Farmers'  Ina.  &  Loan  Co.  v.  Snyder,  16  Wend.  481.  In 
Sawyer  v.  Coasters'  Matnal  Ins.  Co.,  6  Gray,  321,  a  representation  that  the  vessel  had 
arrived  safely  at  a  place  on  a  given  day,  and  waa  clear  of  her  caif^o  of  grain  in  balk, 
waa  held  not  to  be  snbetantially  complied  with  by  her  having  entered  the  harbor  with 
a  cargo  of  grain  in  bulk  on  board,  on  that  day. 

'  Thus  a  representation  that  a  vessel  will  sail  as  aoon  as  aome  othere,  "  calcnlatiiig 
to  take  advantage  of  their  proiectioo,"  is  not  complied  with  by  a  sailing  before  them. 
Alsop  V.  Colt,  1!  Mass.  40.  la  Murray  v.  Alaop,  3  Johns.  Cas.  47,  it  was  represented 
chat  a  bill  of  sale  would  be  on  board  to  prove  the  nationality  of  the  veascl.  The  bill 
of  sale«waa  actually  on  board.  The  Tessel  waa  captured  and  the  captain  denied 
having  it.  Held  that  a  snbstantial  compliance  with  the  rcpreaenlatiOD  required  that  it 
should  be  produced  when  the  occasion  reqaiE|^    See  also,  Steel  v.  Lacy,  3  Taunt. 


Sii.tofra;  Houghton  r.  Mannf.  Mut.  F.  Ina.^K,  B  Met.  114,  123. 
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Jostice  Slorp  held  that  the  Boston  meaning  must  prevail,  be- 
cause every  contract  must  be  construed  by  the  law  and  usage  of 
the  place  where  it  is  made.^  The«8upreme  court  held  other- 
wise ;  ^  making  in  fact  an  exception  to,  or  departure  from,  this 
role.  We  are  able  to  defend  this  last  decision,  if  at  all,  only  on 
the  ground  that  the  rule  in  question  yielded  to  what  was  consid- 
ered as  the  intention  of  the  parties. 

It  should  be  added,  that  the  forfeiture  or  other  effect  of  a  mis- 
representation may  be  waived,  either  expressly  or  impliedly,  as 
by  receiving  a  new  premium  after  a  knowledge  of  the  misrepre- 
sentation, or  by  any  other  act  equivalent  to  a  waiver  or  to  a 
confirmation  or  renewal  of  the  contract  after  such  knowledge.^ 

Policies  sometimes  provide  expressly  for  the  communication 
to  the  insurers  of  new  facts,  or  of  changes  in  important  facts* 
And  it  seems  to  be  held  and  for  sufficient  reasons,  that  a  non- 
compliance with  stipulations  or  agreements  of  this  kind,  dis- 
charges the  insurers,  even  though  the  policy  be  transferred  to 
another  party  with  the  consent  of  the  insurers.* 


^  Hazard  v,  N.  £.  Mar.  Ins.  Co.,  1  Sumner,  218. 

'Hazard  v.  N.  £.  Mar.  Ins.  Co.,  8  Pet.  557.  This  decision  proceeds  on  the 
groond  thai  a  citizen  of  one  phice  cannot  be  presamed  to  be  acquainted  with  the 
wages  of  another,  whereas,  since  underwriters  are  presumed  to  know  what  constitutes 
sea^worthiness  at  a  foreign  port,  they  should  with  equal  propriety  be  presumed  tp 
know,  on  a  representation,  the  usage  at  the  place  where  the  vessel  lies  and  where  she 
is  described.    See  ante,  p.  144,  n.  2. 

*  See  ante,  p.  25,  n.  1.  In  Allen  v.  Vermont  Mut.  F.  Ins.  Co.,  12  Vt.  366,  it  was 
held  that  reoeiring  a  new  premium  without  knowing  of  the  misrepresentation,  would 
not  operate  as  a  waiyer  of  it. 

*  Tennessee  Marine  &  Fire  Ins.  Co. 'v.  Scott,  14  Mo.  46.  The  policy  in  this  case 
contained  an  ag:reement  that  if  the  insured  should  change  masters  or  owners,  notice 
shonld  be  gircn  without  delay,  and  that  the  insurers  might  then  end  the  adyenture,  by 
retaming  a  pro  rata  premium.  The  vessel  insured  was  sold  and  notice  given  to  the 
iosnren  and  no  objection  was  made  by  them.  Afterwards,  in  consequence  of  sickness 
in  the  fiunily  of  the  master,  another  person  was  appointed  as  master  for  the  trip,  bat 
no  notice  of  this  was  given.  It  was  contended  that  the  assent  of  the  underwriters  to 
the  change  of  owners  discharged  the  obligation.  But  the  court  held  that  the  defend- 
ante  were  not  liable. 

VOL.  n.  16 
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CHAPTER    V. 


OF  THE  PREMIUM. 


SECTION    I. 
WHAT  THE   PREMIUM    IS,  AND  WHO  IS  LIABLE  THEREFOR. 

The  promise  of  the  insurers  to  indemnify  the  insured,  requires, 
like  all  other  contracts,  a  valid  consideration :  and  this  consider- 
ation is  the  amount  paid  for  the  insurance  by  the  party  insured, 
which  is  called  the  Premium.^  This  is  usually  regarded  as  due 
on  the  delivery  of  the  policy ;  but  in  marine  insurance,  which  is 
now  effected  in  this  country  almost  exclusively  by  incorporated 
companies,  the  premium  is  usually  paid  by  a  promissory  note, 
given  when  the  policy  is  delivered,  or  soon  after,  and  called  the 
premium  note. 

Our  policies  usually  acknowledge  the  receipt  of  the  premium ; 
but  this  can  be  no  bar  to  a  suit  for  it  if  it  has  not  been  paid. 
The  general  rule  of  law  is,  that  a  receipt  for  money  is  open  to 
evidence^  either  to  qualify  it  or  to  controvert  it  altogether.  It  is 
true  that  generally  no  written  contract  is  to  be  varied  by  oral 
evidence.  But  even  in  a  deed  for  land,  where  the  receipt  for  the 
consideration  money  is  acknowledged  under  seal,  the  actual  pay- 
ment may  be  inquired  into  and  any  question  raised  concerning 
it  which  does  not  tend  to  impeach  or  invalidate  the  deed,  or  vary- 
any  of  its  provisions ;  ^  and  the  same  rule  must  certainly  be  ap- 


^  "  The  word  preminm/'  says  Emerigon,  **  comes  either  from  the  word  prcsmiwn, 
signifjing  price,  or  from  the  word  primb,  because  formerly  the  premiam  was  paid  be- 
fore all,  and  at  the  time  of  signing  the  policy."  Emerigon,  ch.  3,  s.  1,  Meredith's  ed., 
p.  51. 

s  1  Greenl.  Ey.  26,  note. 
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plicable  to  policies  of  insurance.  But  where  the  validity  of  the 
contract  depends  upon  the  receipt  of  the  premium,  parol  evidence 
is  not  admissible  to  contradict  the  written  acknowledgment  in 
the  policy.^ 

la  England  contracts  of  insurance  are  made,  generally,  if  not 
always,  by  brokers,  who  make  themselves  liable  to  the  insurers 
for  the  premium,  and  stand,  generally,  as  regards  the  under- 
writers, in  the  same  position  as  the  insured  do  in  this  country.^ 
And  they  are  allowed  to  recover  the  amount  from  the  insured  as 
money  paidy  before  they  have  actually  paid  it  to  the  under- 
writers.^ 

The  actual  owner  of  the  property  or  interest  which  is  insured, 
heing  in  fact  the  party  for  whose  benefit  the  contract  is  made,  is 
bound  to  pay  the  premium ;  *  and  this  even  if  the  note  of  an- 


^  Qoit  V.  National  Protection  Ins.  Co.,  25  Barb.  189. 

^  For  cases  growing  out  of  the  pecaliar  relations  of  underwriters  and  brokers  in 
England,  see  Airy  v.  Bland,  Park,  Ins.  34;  Edgar  v,  Bnmstead,  1  Camp.  411 ;  Edgar 
V.  Fowler,  3  East,  222;  Grove  v,  Dubois,  1  T.  R.  112;  Bize  v,  Dickason,  1  T.  B. 
285;  Minett  o.  Forrester,  4  Taant.  541;  Camming  v.  Forester,  1  M.  &  S.  494; 
Koster  v.  Eason,  2  M.  &  S.  112;  Parker  v.  Beasley,  2  M.  &  S.  423;  Hoastoan  v, 
Bobertson,  6  Tannt.  448. 

*  See  Power  v.  Batcher,  10  B.  &  C.  329;  dted  post,  next  note.  This  is  allowed  on 
the  gioand  that  there  are  running  accounts  between  the  brokers  and  underwriters,  on 
which  the  former  are  credited  with  the  losses,  and  the  latter  with  the  premiums.  The 
consequence  of  this  practice  is,  that  in  ordinary  cases,  as  against  the  assured,  the  under- 
writer cannot  set  np  that  the  broker  has  not  paid  the  premium  of  which  he  has 
acknowledged  the  receipt;  Dalzell  v.  Mair,  1  Camp.  532 ;  De  Gaminde  v.  Pigou,  4 
Taunt.  246 ;  Andeison  v.  Thornton,  8  £xch.  425,  20  £ng.  L.  &  £q.  339.  But  if  the 
asBoied  has  fraudulentlj  induced  the  underwriter  to  give  credit  to  the  broker,  the  receipt 
win  not  estop  the  underwriter  from  claiming  the  premium  of  the  assured.  Foy  v.  Bell, 
3  Taunt.  493.  And  so,  where  there  is  fraud  on  the  part  of  the  broker  and  the  assured. 
MaTor  r.  Simeon,  3  Taunt.  497,  note. 

Bat  it  seems  always  to  have  been  admitted  in  England  that  the  policy  would  not  be 
conclusive  evidence  of  the  payment  of  premium  between  the  underwriter  and  broker. 
Bee  the  argument  of  Best,  Sergt.,  in  Foy  v.  Bell ;  Camming  v.  Forester,  1  M.  &  S. 
494.  And  it  cannot  be  doubted  that  in  the  United  States,  when  the  underwriter  looks 
in  the  first  instance  to  the  assured  for  the  premium,  the  policy  would  not  be  conclusive 
eTidi0:e  of  its  payment.    Ins.  Co.  of  Penn.  v.  Smith,  3  Whart.  520. 

*  The  practice  in  England  in  effecting  insurances  and  paying  premiums,  is  thus 
described  by  Baylof,  J.,  in  Power  v.  Butcher,  10  B.  &  C.  329,  340  :  "  According  to  the 
oidinaiy  coarse  of  trade  between  the  assured,  the  broker  and  the  underwriter,  the 
assured  do  not,  in  the  first  instance,  pay  the  premium  to  the  broker,  nor  does  the  latter 
pay  it  to  the  underwriter.  But  as  between  the  assured  and  the  underwriter  the  pre- 
miums are  considered  as  paid.  The  undenmter,  to  whom,  in  most  instances,  the 
assured  are  unknown,  looks  to  the  broker  for  payment,  and  he  to  the  assured.    The 
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other  is  taken  who  is  agent  or  broker  for  the  principal,^  anleas 
the  JDSiirers  knew  that  the  agent  was  not  acting  for  himself,  la 
that  case  they  are  to  be  considered  as  electing  to  take  the  lia- 
bility of  the  agent  or  broker,  and  can  look  no  fnrther.*  But 
they  do  not  elect  to  take  the  agent,  when  they  do  not  know  that 
he  is  not  the  principal,  or  that  there  is  another  principal  to  whom 
they  might  look."  Our  policies  osaally  contain  a  clause  giving 
the  insurers  a  right  to  deduct,  or  set  off  the  piemium  dae, 
against  a  loss.  They  would  have  this  right  as  against  the 
inanred  without  any  express  agreement;  but  this  clause  secnres 
to  them  their  right,  although  the  premium  consist  of  the  note  of 
another  party,  if  the  note  be  unpaid.* 


Utter  pmj  the  pmniiuiu  to  the  broker  only,  and  he  i*  a  iBiddIe~inan  bclWMn  Ute  asmcd 
•nd  tlw  andenrriler  Bat  be  ■«  DOT  lolelj  ageot ;  be  u  m  principal  to  receire  the  monej 
fixHD  the  awimd,  and  to  pa  j  it  to  the  nDderwriicn."  But  in  thii  conDtry  there  can  be 
DO  qnenioD  bat  that  the  andenniier  caa  look  to  the  aMnred  iD  the  first  instaace. 

>  Ins.  Co.  of  Peuii.  v.  Smith,  3  Whart.  5S0.  See  Patenon  r.  GaodMequi,  IS  But, 
63,  S  Smith,  Leading  Cases,  222,  note.  But  if  tbe  ageot  signs  the  note  in  bis  owe 
Dame  the  priadpal  is  not  liable  on  the  note.     Stackpole  e.  Arnold,  11  Mass.  37. 

>Patap>co  Ins.  Co.  v.  Smith,  6  Harris  &  J.  166;  Faierson  v.  Gandaaeqoi,  IS  Eut, 

<a. 

■  Ids.  Co.  of  Fenn.  r.  Smith,  3  Whart.  530.  Tbe  poUcj  in  this  cate  was  of  nidi 
K  form  that  others  migfal  be  interested,  but  iwt  nweaaaiilj,  aod  it  was  held  thai  tb« 
taking  tbe  note  of  the  agent  was  not  a  waiver  of  the  right  to  look  to  tbe  prinnpal. 
Bat  if  the  agent  applies  for  insurance  "  for  self  and  others,"  and  the  anderwriters  take 
the  note  of  the  agent  only,  the  prindpaU  an  not  liable,  ibODgh  they  were  not  known 
when  the  insaraDlv  was  effected.    Patapsco  Ins.  Co.  c.  Smith,  6  Harris  &  J.  166. 

•  In  Hnrlbert  v.  Pacific  Ina.  Co.,  3  Samncr,  471,  the  insuriDce  was  for  "  E^  L  Co. 
fbr  whom  it  may  concern,  pajable  to  U.  &,  Co.,"  and  bj  a  claose  in  ihe  poticj  all  GDini 
dne  to  the  company  from  tAe  iiuurfd  when  the  loss  shoald  become  dao,  were  to  be  de- 
dnctcd.  H.  &  Co.  were  men  agents  for  the  parties  in  interest.  It  was  held,  in  aa 
action  brought  by  H.  &  Co.,  for  the  benefit  of  tbe  parties  in  interest,  that  the  company 
coald  not  set  oS"  debts  dne  from  U.  &  Co.  in  their  own  right ;  bnt  that  tbe  premiam 
note,  whether  giren  by  the  agent  or  principal,  was  lo  be  deducted,  and  that  the  wordi, 
lAe  attund,  applied  not  to  the  party  who  procured  Ihe  insurance,  but  to  bim  for  whoM 
benefit  it  was  mnde.  See  also,  Wiggin  v.  American  Ins.  Co.,  18  Pick.  158;  Wiggin 
tr.  Safiblk  Ins.  Co.,  18  Pick,  lib,  cited  ante,  p.  42,  note. 
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SECTION  n. 


OF  THE  RETURN  OF  THE  PREMIUM. 


The  premium,  although  due  and  payable  ia  one  sense  as  soon 
as  the  policy  is  made,  is,  in  another,  not  due,  unless  that  risk  is 
incurred  for  insurance  against  which  the  premium  is  paid.^  If, 
therefore,  there  be  no  such  risk,  the  premium  cannot  be  claimed  if 
it  has  not  been  paid,  and  if  it  has  been  paid  by  cash  or  by  a  note, 
it  must  be  returned.  This  rule  gives  to  the  insured  the  power  of 
avoiding  the  contract,  in  whole  or  in  part  after  it  is  made ;  because 
this  contract  is,  substantially,  a  promise  by  the  insurers  to  indem- 
nify the  insured  against  a  certain  risk  if  that  risk  be  incurred,  and  a 
promise  of  the  insured  in  return  to  pay  the  premium  to  the  insurers 
if  their  promise  of  indemnity  attaches.  If  no  part  of  the  risk  at- 
taches, either  because  no  part  of  the  goods  is  shipped,*  or  because 
no  part  of  the  voyage  takes  place,^  or  because  the  insurance  was 
predicated  on  a  fact  about  which  the  parties  were  mistaken,*  or 
because  the  insured  had  no  interest,^  or  because  the  vessel  was 


*  In  Tyrie  v.  Fletcher,  2  Cowp.  666,  Lord  Mansfield,  C.  J.,  states  the  law  as  follows  : 
"  There  are  two  general  rales  established,  applicable  to  this  question :  the  first  is,  that 
where  the  risk  has  not  been  ran,  whether  its  not  having  been  ran  was  owing  to  the 
fault,  pleasure,  or  will  of  the  insured,  or  to  any  other  cause,  the  premium  shall  be 
returned ;  because  a  policy  of  insurance  is  a  contract  of  indemnity.  The  underwriter 
receives  a  premium  for  running  the  risk  of  indemnifying  the  insured,  and  whatever 
cause  it  be  owing  to,  if  he  does  not  run  the  risk,  the  consideration,  for  which  the  pre- 
mium or  money  was  put  into  his  hands,  fails,  and,  therefore,  he  ought  to  return  it.  2. 
Another  rule  is,  that  if  that  risk  of  the  contract  of  indemnity  has  once  commenced, 
there  shall  be  no  apportionment  or  return  of  premium  afterwards." 

'Martin  r.  Sitwell,  1  Show.  156;  Graves  v.  Mar.  Ins.  Co.,  2  Gaines,  339;  Wad- 
dington  v.  United  Ins.  Co.,  17  Johns.  23 ;  Scriba  t;.  Ins.  Co.  of  N.  A.,  2  Wash.  C.  C. 
107  ;  Toppan  v.  Atkinson,  2  Mass.  365  ;  Bermon  v.  Woodbridg^2  Doug.  781 ;  Kich- 
ards  r.  Mar.  Ins.  Co.,  3  Johns.  307 ;  Murray  v.  Col.  Ins.  Co.,  4  Johns.  443. 

'  Forbes  v.  Church,  3  Johns.  Cas.  159 ;  Murray  v.  Col.  Ins.  Co.,  4  Johns.  443. 

*  As  A  blockade.    Taylor  v.  Sumner,  4  Mass.  56. 

'  Roath  V.  Thompson,  1 1  East,  428.  In  this  case  a  Danish  vessel  was  captured  and 
taken  into  port  before  war  was  declared  against  Denmark,  though  subsequent  to  a 
proclamation  by  the  king  in  council  to  detain  and  bring  into  port  all  Danish  vessels. 
Insurance  was  made  by  order  and  on  account  of  the  captors.  Held,  that  the  captors 
bad  no  claim  of  right,  but  only  ex  gratia  of  the  crown,  the  vessel  being  seized  before 
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unseaworthy  and  consequently  the  risk  never  attached,^  the 
whole  premium  is  returnable.  And,  generally,  the  premium  is 
to  be  returned  if  the  risk  never  commenced  on  account  of  a 
breach  of  warranty .^ 

But  the  assured  cannot  annul  the  insurance  by  serving  on  the 
underwriters  a  notice  of  his  desire  to  put  an  end  to  the  contract, 
if  the  voyage  is  not  actually  abandoned.^ 

Many  insurance  companies  by  a  clause  in  their  policies,  retain 
one  half  of  one  per  cent  on  the  premium  returnable;  but  in 
some  cases,  other  terms  are  agreed  upon  for  the  return  premium. 
This  half  per  cent  is  allowed  by  foreign  laws  of  insurance,  and 
may  have  been  derived  from  them.*  If  the  policy  is  on  time  at 
an  entire  premium,  there  is  no  apportionment,  although  the  loss 


war  was  declared,  and  that  thej  had  no  insurable  interest  and  were  entitled  to  a  retain 
of  premium.  In  the  subsequent  case  of  M'CulIoch  v.  Royal  Exch.  Ass.  Co.,  3  Camp. 
406,  Lord  Ellenborough  ruled  that  if  the  premium  was  paid,  and  it  afterwards  appeared 
that  the  insured  had  no  insurable  interest,  he  could  not  recover  back  the  premium  after 
the  safe  performance  of  the  voyage.  This  case,  we  think,  is  manifestly  incorrect.  The 
head  note  of  Boehm  v.  Bell,  8  T.  R.  1 54,  seems  to  support  Lord  EUenborough*s  doctrine, 
but  the  case  was  decided  on  the  ground  that  as  the  captors  had  an  insurable  interest, 
they  could  not  recover  back  a  portion  of  the  premium,  although  their  interest  was  not 
BO  great  as  they  expected. 

^  Porter  v.  Bussey,  1  Mass.  436 ;  Taylor  v.  Lowell,  3  Mass.  331 ;  Penniman  v. 
Tucker,  11  Mass.  66;  Russell  v.  De  Grand,  15  Mass.  35,  38;  Merchants'  Ins.  Co.  v. 
Clapp,  11  Pick.  56  ;  Commonwealth  Ins.  Co.  v.  Whitney,  1  Met.  21,  23;  Scribar. 
Ins.  Co.  of  N.  A.,  2  Wash.  C.  C.  107. 

^  Murray  v.  United  Ins.  Co.,  2  Johns.  Cas.  168;  Elbers  v.  United  Ins.  Co.,  16  Johns. 
128;  Colby  v.  Hunter,  3  Car.  &  P.  7  ;  Delavigne  v.  United  Ins.  Co.,  1  Johns.  Cas. 
310;  Duguet  r.  Rhinelandcr,  1  Johns.  Cas.  360.  But  not  if  the  breach  is  subsequent 
to  the  attaching  of  the  risk.    Vos  v.  United  Ins.  Co.,  2  Johns.  Cas.  180. 

8  New  York  Fire  M.  Ins.  Co.  r.  Roberts,  4  Duer,  141. 

*  Emerigon,  ch.  16,  §  6,  Meredith's  Ed.,  p.  662,  says:  "The  half  per  cent  which 
is  due  to  the  insurers  in  case  of  return,  is  granted  them,  not  for  damages  and  losses 
for  the  non-execution  of  the  contract  by  the  act  of  the  assured,  as  Fothier  pretends 
(n.  181),  but  rather  for  the  trouble  of  having  signed  and  put  the  party  to  bed  on 
their  money."    Th&  practice  prevails  at  Lloyds,  where  there  is  no  stipulation  against 
it.     Stevens  on  Average,  206;  2  Amould,  Ins.  1238.    It  is   the  practice  with  many 
underwriters  in  the  United  States  to  insert  a  clause,  fixing  the  percentage  to  be 
retained,  in  case  the  premium  is  returned.    But  we  are  not  aware  that  it  is  the  prac- 
tice to  retain  part  of  the  premium  where  there  is  no  stipulation  in  regard  to  it.    In 
Boston  the  usage  is  for  the  underwriter  to  return  the  whole  premium.     According  to 
the  usage  on  the  continent,  the  one  half  per  cent,  is  not  to  be  returned  in  cttse  the  un- 
derwriter has  been  guilty  of  fraud.    Emerigon,  Meredith's  Ed.,  p.  663.     This  usage 
is  in  accordance  with  the  common  law  principle  that  money  cannot  be  held,  when 
obtained  by  fraud.    See  Marsh,  on  Ins.  677.  ^ 
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takes  place  when  only  a  small  portion  of  time  has  expired.^ 
And  the  rule  is  the  %ame  if  a  gr^ ss  sum  is  to  be  paid  at  once, 
although  it  be  calculated  at  a  specified  rate  per  month.^  So  if 
insurance  is  effected  <'  at  and  from  "  a  place,  it  is  no  defence  that 
the  risk  "  from  "  the  place  was  never  incurred ;  ^  or  that  the  ship 
was  unseaworthy  at  the  inception  of  the  voyage  if  the  risk  once 
attached.^  And  an  action  for  the  return  of  premium  on  account 
of  short  interest,  will  not  lie  if  the  interest  of  the  party  to  the 
extent  insured  was  covered  at  any  time  during  the  voyage.^ 
But  if  a  vessel  is  insured  '<  at  and  from  a  port  warranted  to 
depart  with  convoy,"  ^  or  to  sail  on  or  before  a  certain  day,"^  the 
risk  is  severable,  if  a  usage  to  that  effect  is  proved.     So  if  the 


1  Tyrie  v,  Fletcher,  2  Cowp.  666. 

'  IfOraine  v.  Thomlinson,  2  Doug.  585.  In  Lovering  v.  Mercantile  Mar.  Ins.  Co., 
12  Pick.  348,  a  ship  was  insured  for  twelve  months  or  until  her  arrival,  at  four  and  a 
half  per  cent,  per  annum,  and  at  the  same  rate  for  a  longer  or  a  shorter  peR)d,  but 
warranting  two  and  a  half  per  cent,  for  six  months.  The  assured  was  not  entitled  to 
abandon  for  capture  or  detention  until  proof  should  be  exhibited  of  the  detention  hav- 
ing continued  ninety  days.  The  ship  was  captured  just  before  the  expiration  of  the 
six  months,  and,  after  proof  of  detention  for  ninety  days  was  exhibited,  was  aban- 
doned. The  abandonment  was  held  to  relate  back  to  the  time  of  the  capture,  and  the 
underwriters  to  be  entitled  to  a  premium  for  only  six  months. 

'  Col.  Ins.  Co.  V,  Lynch,  1 1  Johns.  233 ;  Marine  Ins.  Co.  of  Alexandria  v.  Tucker, 
3  Cranch,  357. 

*  Annen  v.  Woodman,  3  Taunt  299;  Taylor  v.  Lowell,  3  Mass.  331  ;  Merchants' 
Ins.  Co.  V.  Clapp,  II  Pick.  56. 

*  Howland  v,  Comm.  Ins.  Co.,  Anthon,  N.  P.  26. 

*  Sterenson  v.  Snow,  3  Burr.  1237.  In  this  case  the  insurance  was  on  a  vessel 
"  lost  or  not  lost  at  and  from  London  to  Halifax,  warranted  to  depart  with  convoy 
from  Portsmouth  for  the  voyage."  The  jury  found  that  there  was  a  usage  in  such  a 
case  to  return  part  of  the  premium,  without  finding  the  proportion.  Lord  Mansfield 
held  the  risk  severable,  not  on  the  ground  of  usage  because  that  was  indefinite,  but 
because  "the  principle  was  agreeable  to  the  general  sense  of  mankind.''  In  Long  v, 
Allan,  4  Doug.  276,  the  risk  was  held  to  be  divisible  on  the  express  ground  of  usage. 
Id  Oale  v.  Machell,  2  Marsh.  Ins.  3d  Ed.  667,  Park,  Ins.  529,  the  question  was  not 
settled.    See  also,  Roth  well  v.  Cooke,  1  B.  &  P.  172. 

7  In  Tyrie  v.  Fletcher,  2  Cowp.  666,  Lord  Man^fidd,  C.  J.,  said :  "  A  case  of  general 
practice  was  put  by  Mr.  Dunning  where  the  words  of  the  policy  are,  '  at  and  from, 
pioTided  the  ship  shall  sail  on  or  before  the  1st  of  August.'  ....  A  loss  in  port  before 
the  day  appointed  for  the  ship's  departure,  can  never  be  coupled  with  a  contingency 
after  the  day :  bat  if  a  question  were  to  arise  about  it,  as  at  present  advised,  I  should 
incline  to  be  of  opinion,  that  it  would  fall  within  the  reasoning  of  the  determination  in 
Sterenson  v.  Snow,  and  that  there  were  two  parts  or  contracts  of  insurance,  with  dis- 
tinct conditions."  See  also,  Long  t;.  Allan,  4  Doug.  276 ;  Scott  v.  Bae,  cited  2  Doug. 
787.  But  in  other  cases  where  no  usage  was  shown,  the  risk  was  h^d  to  be  entire. 
Meyer  v,  Gregson,  3  Doug.  402;  Hendricks  v.  Com.  Ins.  Co.,  8  Johns.  1. 
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voyage  is  composed  of  severable  passages,  for  which  the  risk  ie 
severable,  a  pro  rata  premiam  may  be  retomable  because  some 
of  those  passages  were  prevented.  Bot  generally,  if  the  pre- 
miam  is  entire,  the  risk  is  not  severable,  although  the  voyage 
coii^at  of  several  passages.^  If  the  insarance  be  on  two  subject- 
matters,  as  ship  and  cargo,  and  the  ship  goes  without  cargo, 
the  premiuBi  on  the  cargo  will  be  returnable.'  And  if  ft  part 
only  of  the  goods  is  shipped,  then  a  due  proportion  of  the  pre- 
miam is  earned  and  a  due  proportioo  retuioable.' 


■  Thu  in  Bennon  r.  Woodbridge,  2  Dong.  <81,  lb«  inrannce  wu  on  a  tcmcI  "*t 
nnd  from  Honflear  lo  (he  cout  of  Angola,  doriDg  her  slaj'  and  trade  tbere,  U  uid 
froin  tb«nc«  to  ber  port  or  porta  of  diarhBrge  in  St.  Domingo,  and  at  and  from  St. 

I  lomingo  back  to  Hoofleor."  Th«  tcmcI  deviated  after  leaving  the  roast  of  Angolt- 
It  yia»  held  that  no  part  of  the  pieminm  wag  relamablo.  See  also,  Moms  c.  Pratt,  4 
Camp.  !9T;  Tait  o.  Levi,  14  East,  481.  In  Homer  r.  Dorr,  10  Mtsa.  2S,  the  innmuic« 
lina  oA  cargo  from  Boston  lO  Archangel  and  back  to  BoaloQ.  The  risk  was  held  CD- 
tire,  although  the  usage  in  Boston  waa  ahown  to  be  to  sever  it.  And  the  same  rule 
iippliea  LO  charter-paniea.  See  ante.  Vol.  I.  p.  SS9.  In  Waten  c.  Allen.  9  Hill,  411, 
ifii:  insoranco  waa  at  end  from  New  York  lo  Monte  Video  and  Bncnoe  Ayrcs,  and  at 
iinil  from  thence  back  to  New  York.  The  preminm  was  one  and  three  quailers  per 
ci-nt.  each  way.  Held  that,  otherwise,  tbe  contract  would  hare  been  cniire.  And  tbe 
risk  was  held  lo  be  aererable  in  a  case  where  the  conrt  aaid  the  spirit  of  the  aigreemenl 
^fioired  that  [he  parties  ao  intended.    Donath  d.  N.  A,  Ina.  Co.,  4  Dall.  463,  4TI. 

-  Amcry  D.  Rogers,  1  Esp.  207.  In  Homcjer  v.  Loshington,  15  East,  46,  the 
liiriHTince  -was  for  £3,500  on  cargo  and  £1,000  on  ship.  The  policy  on  the  ahip  wa> 
jvuided  by  the  carrying  of  simulated  papers,  and  that  oD  the  cargo  because  it  was 
not  loaded  at  the  place  agreed.  No  qneation  appeara  to  have  been  made  as  to  the 
return  of  premium  on  the  ahip,  but  Lard  EUoiormgh  said  :  "  It  seems  to  me,  there- 
fore, that  under  the  terms  of  this  policy,  the  liak  npon  the  ^todt  never  cammenced, 
iiml  there  most  be  therefore  a  proportional  return  of  preminm." 

<  In  Holmes  v.  United  Ins.  Co.,  3  Johna.  Caa.  329,  the  insurance  was  to  the  amoont 
><r  923,000,  interest  as  might  appear.  The  plaintiff's  interest  was  lesa  than  «13,000. 
'I'litre  was  a  proportionable  return  of  premium.  Kftd,  J.,  aaid  :  "  There  is  no  donbt 
but  that  if  property  be  insured  to  a  larger  amount  (ban  the  real  value,  the  ovctplui 
jiriuiium  is  recoverable,  because  the  insurer  shall  not  receive  tlic  price  of  a  risk 
"hich  he  has  not  run."  In  Pollock  b.  Donaldson,  3  Dallas,  510,  the  insurance  wM 
iin  cargo  for  ain  months  "  to  be  valued  □•  inl<r«*t  sWI  af^for."  On  a  vojage 
frum  Hamburg  to  Dunkirk,  the  value  of  the  cargo  was  S5.333,  from  Dunkirk  back  lo 
llniaburg,  31,500,  and  from  Hambnrg  lo  Philadelphia,  SS,500. 

The  underwriters  contended  that  fifteen  per  cent,  premium  should  bs  allowed  for 
the  whole  S5,333.  But  the  court  "  allowed  the  premium  of  Sllecn  per  cent,  upon  tbe 
\uliie  of  the  different  cargoes  for  the  time  that  they  were  respectively  on  bcrard  the 
Iriir."    See  also,  Forhcs  v.  Aapinsll,  13  East,  323;  Foater  b.  Uuitcd  Slates  Ins.  Co., 

I I  Pick.  85 ;  F.yre  n.  Glover,  16  East,  S18.  The  same  rule  applies  if  the  cargo  be 
vnlucd  and  onl^  a  pan  of  the  Tallied  cargo  be  placed  on  board.  See  ante  aa  to  valued 
[lolicie*. 
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So  if  the  subject-matter  is  so  erroneously  described  that 
the  policy  does  not  attach,  the  premium  is  returnable;  and 
this  whether  the  error  existed  in  the  description  itself,  or  the 
property  was  changed  by  the  insured  before  the  policy  attached, 
so  as  to  be  without  the  reach  and  scope  of  the  policy.^  So  if 
the  policy  is  issued  by  a  person  who  had  no  authority  to  issue 
it*  .  Although  the  parties  may,  after  the  contract  is  made,  mutu- 
ally agree  to  rescind  it,  in  which  case  no  action  can  be  main- 
tained on  the  premium  note ;  yet  where  an  insurance  company, 
baling  become  insolvent,  voted  to  cancel  its  policies,  and  of 
this  the  insured  had  notice,  but  did  not  take  any  steps  to  have 
his  policy  cancelled,  it  was  held  that  he  was  liable  on  the  pre- 
minm  note.* 

If  an  insurance  be  effected  by  one  as  agent,  who  becomes 
responsible  for  the  premium,  and  the  supposed  principal  does  not 
adopt  the  transaction,  it  should  seem  that  the  insurers  have  still 
a  right  to  the  premium,  if  the  principal  could,  by  an  adoption 
and  confirmation  of  the  policy,  have  entitled  himself  to  claim 
of  the  insurer  in  case  of  a  loss ;  for  they  have  incurred  the  risk.* 


^  In  Robertson  v.  United  Ins.  Co.,  2  Johns.  Cas.  250,  the  insarance  was  on  the 
diip.  The  only  interest  of  the  assured  was  as  the  holders  of  a  bottomry  bond.  It 
was  held  that  their  interest  was  not  covered  nnder  the  general  description,  and  that 
the  preminm  should  be  returned.  Emerigon,  c.  vi.,  S  ^t  Meredith's  Ed.  p.  129,  men- 
tions a  case  where  a  sloop  was  described  as  a  ship,  and  the  court  held  the  insurance 
Toid,  and  ordered  the  premium  to  be  returned.  See  next  chapter  as  to  description  of 
subject-matter. 

'  Lynn  r.  Bnigoyne,  13  B.  Mon.  400. 

*  ^liance  Mnt.  Ins.  Co.  r.  Swift,  10  Cnsh.  433. 

*  In  Hagedorn  r.  Oliverson,  2  M.  &  S.  485,  and  in  Finney  v.  Fairhaven  Ins.  Co.,  5 

Met  192,  the  insurance  was  effected  for  parties  in  interest  without  authority  from 

them.    The  question  was  whether  they  could  ratify  the  act  after  a  knowledge  of  the 

loss,  so  as  to  recover  on  the  policy.    It  was  held  that  they  could,  and  the  decisions 

were  placed  npon  the  ground  that  after  the  commencement  of  the  risk,  the  insurers 

would  not  have  been  liable  to  return  the  premium,  even  if  the  parties  for  whom  the 

insurance  had  been  effected  had  refused  to  ratify  it.     In  Hagedorn  v.  Oliverson, 

p.  491,  Le  Blanc,  J.,  said  :  "  I  take  it,  that  after  the  ship  sailed  on  the  voyage  insured, 

the  plaintiff"  (the  agent)  "was  bound  by  the  insurance,  and  could  not  have  recovered 

bat^  the  premium  from  the  underwriter,  by  averring  that  this  was  a  policy  without 

interest;  the  answer  would  have  been  Schroeder"  (the  owner)  "is  interested,  and  he 

may  elect  to  adopt  the  insurance."    See  also,  Routh  v.  Thompson,  13  East,  274,  289. 

In  Steinbach  v,  Rhinelander,  3  Johns.  Cas.  269,  the  majority  of  the  court  seemed  to 

be  of  opinion  that,'  in  a  case  of  this  kind,  the  agent  could  recover  the  premium  ;  but 
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But  this  must  be  confined  to  insurances  effected  for  parties  in 
interest,  who  have  given  some  authority  or  appearance  of  it, 
to  the  agent  It  cannot  be  that  any  person  may  make  any 
owner  or  shipper  liable  for  full  premiums,  without  that  owpet'a 
desire  or  knowledge,  merely  because  that  person  calls  himself 
their  agent,  and  they  have  the  power  of  adoption  and  ratifica- 
tion. 

The  general  rules  which  we  have  already  considered,  apply 
to  the  case  of  successive  risks  under  the  same  policy  as  well  as 
to  a  single  voyage.  Thus,  if  on  an  open  policy  the  underwri- 
ters agree  to  insure  all  shipments  on  account  of  the  insured 
made  between  certain  ports  within  a  fixed  time,  at  a  certain 
rate  for  each  shipment  according  to  its  value,  the  insured  is 
bound  to  pay  the  premium  for  every  shipment^  But  it  would 
seem  that  if  the  policy  was  intended  to  cover  only  such  ship- 
ments as  the  insured  might  elect  to  have  indorsed,  he  wonld  be 
liable  for  the  premiums  for  no  others.  In  other  words  the  un- 
derwriters are  only  entitled  to  the  premiums  if  they  would  have 
been  liable  if  the  goods  had  been  lost' 

The  doctrine  of  proportional  or  pro  rata  return  of  premium 


Kait,  3;  gOTe  a  reiy  able  dissenting  opinion  in  accordance  wilh  the  doctrine  laid  down 
in  the  above  cases. 
In  Foster  u.  Cnited.  States  Ins.  Co.,  II  Pick.  85,  a  part^wner  eHected  iosDiance 

withonl  aulliorilj  for  another  part-owner,  and  »fter  a  loss,  bronght  an  action  on  the 
policy  in  his  own  name.  The  insurers  defended  on  the  gronnd  that  tho  other  part- 
owner  netcr  ratified  the  contract,  and  that  it  was  therefore  Toid.  The  coart  held  the 
contract  to  be  void,  and  that  the  preDiiaia  shonld  be  lelnmed.  This  case  is  sopposed 
bj  Mr.  Phillips,  2  Vol.  J  I B2T,  to  be  in  contradiction  of  the  doctrine  in  the  cases  first 
cited  in  this  note.  Bat  it  does  not  so  appear  to  as,  and  evidently  nas  not  so  regarded 
by  the  conrt  in  Finney  v.  Fairheven  Ins.  Co.,  supra. 

Tbe  principle  apon  which  Ihoec  Cases  muaC  rest,  seems  to  be  that  of  estoppel.  As 
the  agent  docs  not  sseame  to  contract  for  himself,  but  only  under  >n  anlhority  whidi 
proves  to  be  void,  he  cannot  be  said  to  be  bound  by  any  actnal  contract.  But  as,  by 
holding  himeeif  ont  as  agent,  he  has  induced  the  underwriter  to  ran  the  risk  of  tin 
owners'  ratifyinf;  his  act,  he  is  estopped  to  set  up  ^at  he  had  no  authority.  But  if,  as 
in  the  case  of  Foster  «.  United  Stales  Ins.  Co.,  the  underwriters  set  up  the  want  of 
aolhorily,  and  urge  that  there  is  no  contract  on  that  ground,  it  is  obvious  that  there  is 
no  reason  why  the  agent  should  not  recover  the  premiuoi.  See  also,  ilnney  v.  War- 
ren Ins.  Co.,  I  Met.  16. 

I  New  York  Fire  M.  Ins.  Co.  v.  Roberts,  *  Dner,  141. 

'  See  E.  Carver  Co.  v.  Mannfactarers'  Ins.  C-o.,  6  Gray,  SU ;  DouTilla  v.  Sun 
Mutual  Ins.  Co.  of  New  York,  19  La.  Ann.  259. 
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can  hardly  be  considered  quite  settled.  Our  notes  already  made, 
show  that  the  cases  conflict  with  each  other,  and  some  of  them 
at  least,  with  acknowledged  principles  of  insurance.  The  diffi- 
culty ia  in  deciding  when  the  premium  is  entire,  and  the  risks 
also  compose  an  inseparable  whole,  such  that  the  beginning  of  a 
part  is  the  beginning  of  the  whole,  and  there  can  be  no  return  of 
premium.  Thus,  if  the  insurance  be  on  cargo  "  to  and  from  "  a 
certain  place,  and  the  ship  arrives  safely  out  and  no  return  cargo 
is  nor  can  be  provided,  should  the  premium  on  the  voyage 
"from  "  be  returned  ? 

In  the  present  state  of  the  authorities,  the  best  conclusions 
would  seem  to  be  those  we  have  already  indicated.  To  restate 
them,  in  other  words,  the  parties  may  agree  beforehand  and  indi- 
cate in  any  way  they  please  in  the  policy  itself  the  terms  and 
conditions  of  a  return  of  premium ;  if  the  premium  is  entire, 
the  presumption  is,  that  it  is  not  to  be  severed  or  returned  in 
part;  but  this  presumption  may  be  rebutted,  either  by  pro- 
visions of  the  policy  indicating  a  different  intention;  or  by  a 
reasonable  usage  sufficiently  established.  There  seems  to  be  no 
necessity  for  any  provision  in  the  policy  or  any  special  usage 
to  give  the  assured  a  right  to  a  partial  return  of  his  pre- 
mium for  "  short  interest "  or  a  deficiency  in  the  subject-matter 
iosnred. 

If  there  be  many  simultaneous  policies  on  the  same  subject- 
matter,  no  one  of  which  is  beyond  the  interest,  but  all  together 
are,  as  all  make  but  one  insurance,  with  mutual  claim  of  contri- 
butions, there  is  a  return  of  premium  paid  pro  rata  by  all.  If 
the  policies  are  not  simultaneous,  the  same  rule  seems  to  apply 
except  in  cases  where  the  later  ones  were  not  made  until  after 
the  former  ones  attached.  Then  it  would  seem  that  as  a  part 
of  the  earlier  policies  might  have  been  held  without  claim  of 
contribution,  for  the  loss  of  the  whole  property  they  insured,  if 
that  has  taken  place  before  the  later  policies  were  made,  there 
should  be  no  return  of  premium  from  these  earlier  policies ;  and 
it  should  follow  that  the  later  policies,  made  after  the  whole  in- 
terest was  covered,  should  return  pro  raia^  according  to  the 
excess  of  the  premium  over  what  they  could  in  any  event  have 
been  liable  to  pay.      But  we  think  this  whole  subject  stands 
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in  an  obscure  position,  and  needs  the  light  of  further  adjudica- 
tion.^ 

The  policies  of  this  country  usually  contain  a  provision,  that 
the  insurers  shall  return  the  premium  upon  so  much  of  the  inter- 
est insured  as  they  shall  be  discharged  from  by  any  prior  insur- 
ance ;  ^  and  this  clause,  of  course,  is  not  applicable  to  an  excess 


1  The  aathorities  cited  ante,  p.  98,  99,  show  that  according  to  the  modern  English 
rule  and  the  rule  in  the  United  States,  unless  affected  by  the  "American  clause," 
where  there  are  scTeral  policies,  whether  simultaneous  or  not,  coTcring  in  the  aggre- 
gate an  amount  of  property  larger  than  that  actually  at  risk,  the  loss,  if  any,  must 
be  borne  by  each  insurer  in  proportion  to  the  amount  subscribed  by  him.  It  would 
seem  .to  follow,  from  this  rule,  that  if  a  part  of  the  premium  is,  under  like  circum- 
stances, to  be  returned  for  short  interest,  the  return  must  be  made  by  each  in  pro- 
portion to  the  amount  subscribed.  The  practical  inconvenience  of  this  rule  has  been 
pointed  out  by  Mr.  Stevens  (Stevens  on  Average,  p.  205),  and  by  Mr.  M'CuUoch 
(M^CuUoch's  Com.  Diet.  tit.  Marine  Ins.  p.  702),  but  it  appears  to  be  in  accordance 
with  the  general  principles  of  the  common  law.  See  ante,  p.  98,  n.  I,  and  Marsh,  on 
Ins.  649  ;  2  Amould  on  Ins.  1228.  The  late  case  of  Fisk  v.  Masterman,  8  M.  &  W. 
165,  has  introduced  the  very  reasonable  modification  of  this  rule  laid  down  in  the  text. 
In  that  case  insurance  was  effected  on  cotton,  then  on  its  way  from  Mobile  to  Liver- 
pool. On  the  12th  of  April  it  was  insured  by  several  underwriters  to  the  amoimt  of 
£14,150;  and  on  the  13th,  to  the  amount  of  £22,300.  For  most  of  the  insurance 
effected  on  the  12th  a  premium  of  fifty  guineas  per  cent,  was  paid,  as  the  vessel  was 
then  out  of  time.  But  for  the  insurance  effected  on  the  13th  only  from  five  to  ten 
guineas  per  cent,  was  paid,  as  the  vessel  had  in  the  mean  time  been  heard  from.  The 
whole  amount  of  property  on  board  was  valued  at  about  £30,000.  An  action  was 
brought  against  one  of  the  underwriters,  who  subscribed  on  the  12th,  for  a  return  of 
premium  for  over-insurance.  The  principle  was  urged  that  each  underwriter  should 
return  his  proportion  of  the  premium  without  regard  to  the  time  of  his  subscription, 
and  the  authority  of  Mr.  MarshaU  was  cited.  Parke,  B.,  said :  "  The  cases  put  by 
Marshall  on  Insurance,  are  where  the  insurance  was  effected  before  the  risk  com- 
menced." It  was  held,  that  the  underwriters  who  subscribed  the  policies  on  the  13th 
could  retain  their  entire  premiums,  on  the  ground  that  between  the  1 2th  and  13th  they 
would  have  been  liable  to  the  whole  amount  of  their  subscriptions  had  a  loss  ocairred ; 
but  that  the  underwriters  who  subscribed  the  policies  on  the  13th  should  contribute 
ratably.  It  is  obvious  that  the  reason  on  which  this  decision  is  based,  will  only  apply 
to  cases  where  the  risk  actually  commences  under  the  first  insurance  before  the  second 
is  effected,  and  the  language  of  Parke,  B.,  as  above  cited,  seems  to  indicate  that  he 
supposed  the  rule  to  be  confined  to  such  cases.  Mr.  Amould,  however,  appears  to 
regard  the  doctrine  of  this  case  as  of  more  general  application.  2  Amould  on  Ins. 
1229,  1230. 

If  the  insurers  first  subscribing,  in  a  case  like  this,  are  to  retain  their  entire  pre- 
miums, it  should  follow  that  they  will  be  liable  to  the  full  amount  of  their  subscrip- 
tions, and  that  the  subsequent  underwriters  will  only  contribute  ratably.  See  ante,  p. 
99,  n.  1. 

'  In  New  York  Ins.  Co.  v,  Thomas,  3  Johns.  Cas.  1,  the  policy  stipulated  to  return 
fifteen  per  cent.,  "  in  case  an  insurance  had  been  effected  in  Europe."    It  also  coa- 
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of  insurance  by  simultaneous  policies.^  When  there  was  over- 
insurance  on  the  same  policy,  as  where  several  underwriters  sub- 
scribed the'  same  instrument,  it  was  formerly  held  that  the  first 
underwriters  were  held  for  the  whole,  and  the  subsequent  ones 
discharged.^    But  the  law  is  otherwise  now.^ 

Clauses  have  frequently  been  inserted  in  policies  making  the 
premium  returnable  on  certain  contingencies,  as  if  the  vessel 
sails  with  convoy  and  arrives ;  in  which  case,  although  a  large 
part  of  the  cargo  insured  is  lost,  if  the  vessel  sails  with  convoy 
and  arrives,  the  underwriters  are  liable.* 


Uined  the  following  claase :  **  Prorided,  that  if  the  assured  shall  have  made  any  other 
assurance  upon  the  premises  prior  in  date  to  this  policy,  then  the  insurers  shall  be  an- 
swerable only  for  so  much  as  the  amount  of  such  prior  insurance  may  be  deficient,  etc., , 
and  shall  return  the  premium  on  so  much  of  the  sum  assured  as  they  shall  by  such 
prior  assurance  be  exonerated  from/'  Held,  that  the  former  clause  referred  to  a  prior 
insurance,  and  that  there  was  to  be  no  return  for  a  subsequent  insurance. 

^  Wiggin  V,  Suffolk  Ins.  Co.,  18  Pick.  145,  153;  Potter  v.  Mar.  Ins.  Co.,  2  Mason, 
475. 

«  African  Ins.  Co.  v.  Brill,  1  Show.  132. 

*  See  ante,  p.  96-99. 

*  Simond  v.  Boydell,  1  Doug.  268.  Se€  also,  Aguilar  v.  Rodgers,  7  T.  K.  421  ; 
Homcastle  v.  Haworth,  Marsh,  on  Ins.  674;  Audley  v.  Duff,  2  B.  &  P.  Ill ;  Castelli 
r.  Boddington,  1  Ellis  &  B.  66,  16  Eng.  L.  &  £q.  127.  In  Langhom  v.  Allnutt,  4 
Tannt  510,  the  jury  found  that  in  case  of  a  total  loss  on  goods,  the  premium  could 
not  be  recorered  in  addition  to  a  total  loss,  although  the  event  on  the  happening  of 
which  the  premium  was  to  be  returned  had  taken  place.  The  reason  assigned  was, 
that  the  amount  of  the  premium  might  be  added  to  the  invoice  price  in  making  up  the 
tmoant  to  be  included  in  the  total  loss. 

In  Ogden  v,  N.  Y.  Firem.  Ins.  Co.,  12  Johns.  114,  the  Toyage  insured  was  from 
Malta  to  St.  Petersburg,  fifteen  per  cent,  to  be  returned,  "  if  the  risk  ends  in  safety  at 
Gottenbnrg."  It  was  held,  that  it  jras  not  necessary,  in  order  to  secure  «  return  of 
premium,  that  the  vessel  should  actually  arrive  in  safety  at  Gottenburg ;  but  that  the 
effect  of  this  clause  was  to  divide  the  risk,  and  that  the  fifteen  per  cent,  was  to  be  re- 
turned in  case  the  risk  from  Gottenburg  to  St.  Petersburg  was  not  run.  In  Robertson 
o.  Colombian  Ins.  Co.,  8  Johns.  491,  a  condition  on  which  the  premium  was  to  be 
retomed,  was  that  "  the  risk  end  safely.''  The  part  of  the  premium  was  returned,  al- 
though the  ship  suffered  much  damage  on  the  yoyage,  the  underwriters  having 
been  discharged  from  the  loss  by  a  deviation.  But  it  seem%  that  if  the  condition 
is  the  arrived  of  the  vessel,  it  must  actually  arrive,  and  it.  will  not  be  sufficient,  if  the 
arriral  is  prevented  by  the  happening  of  an  event  which  discharges  the  under- 
writers. Kellner  v.  Le  Mesnrier,  4  East,  396.  See  also,  Dalgleish  v.  Brooke,  15 
East,  295.  * 

In  Hunter  v.  Wright,  10  B.  &  C.  714,  the  stipulation,  in  a  policy  on  a  vessel  for  one 
jetar,  was  "  for  a  return  of  part  of  the  premium,  if  sold  or  laid  up,  for  every  uncom- 
menced  month."  The  vessel  was  laid  up  during  several  months,  but  was  employed 
■gain  during  the  year.    It  was  held,  that  no  part  of  the  premium  need  be  returned. 
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If  there  be  any  illegality  or  fraud  on  the  part  of  the  insurer, 
as  if,  before  he  makes  the  policy,  he  knows  that  the  risk  has  ter- 
minated safely,  he  must  return  the  premium,  because  he  has 
never  assumed  the  peril  for  which  it  pays.^  But,  generally,  the 
mere  avoidance  of  the  contract  of  insurance  by  reason  of  ille- 
gality gives  no  right  to  return  of  premium,  because  both  parties 
are  equally  in  the  wrong;  and  the  maxim,  in  pari  delicto 
potior  est  conditio  possidentis^  applies.^  If,  however,  the  ille- 
gality of  the  insurance  was  known  to  neither  party  when  it 
was  effected,  the  premium  must  be  returned.^     If  the  policy  is 


Lord  Tenterden,  C.  J.,  said :  "  I  am  of  opinion  that  the  words  laid  up  being  in  company 
with  the  word  sold,  must  mean  a  permanent  laying  up,  similar  to  that  which  would  take 
place  if  the  ship  had  been  sold ;  that  is,  such  a  laying  up  as  would  put  a  final  end  to 
the  policy."  In  Poutz  v.  La.  Ins.  Co.,  16  Mart.  La.  80,  it  was  held,  that  the  entry  of 
French  troops  into  Spain  was  an  act  of  war  within  a  clause  in  the  policy  providing  for 
a  return  of  part  of  the  premium  in  case  no  act  of  war  took  place  between  France  and 
Spain,  although  war  had  not  been  formally  declared. 

1  In  Carter  v.  Boehm,  3  Burr,  1905,  1909,  Lord  Mansfield,  C.  J.,  said :  "The  policy 
would  equally  be  void  against  the  underwriter  if  he  concealed ;  as  if  he  insured  a  ship 
on  her  voyage,  which  he  privately  knew  to  be  arrived :  and  an  action  would  lie  to 
recover  the  premium."    See  also,  Duffell  v.  Wilson,  1  Camp.  401. 

2  Lowry  v.  Bourdieu,  2  Doug.  468 ;  Andree  v.  Fletcher,  3  T.  R.  266  ;  Vandyck  r. 
Hewitt,  1  East,  96  ;  Morck  v.  Abel,  3  B.  &  P.  35 ;  Lubbock  v.  Potts,  7  East,  449  ;  Cowie 
V.  Barber,  4  M.  &  S.  16 ;  Juhel  v.  Cluirch,  2  Johns.  Cas.  333.  Consequently  the  un- 
derwriter cannot  maintain  an  action  on  a  premium  note  if  the  insurance  was  illegal. 
Eussell  V.  De  Grand,  15  Mass.  35.  In  Browning  v.  Morris,  2  Cowp.  790,  Lord 
Mansjidd,  C.  J.,  said,  after  stating  the  general  rule  :  **  But  where  contracts  or  transac- 
■tions  are  prohibited  by  positive  statute,  for  the  sake  of  protecting  one  set  of  men  from 
another  set  of  men;  the  one  from  their  situation  and  condition  being  liable  to  be 
oppressed  or  imposed  upon  by  the  other;  there  the  parties  are  not  in  part  delicto"  It 
has,  therefore,  been  held,  that  the  premium  paid  for  insuring  lottery  tickets  may  be 
recovered  1)ack.  Jaques  v.  Golightly,  2  W.  Bl.  f073;  Jaques  v.  Withy,  1  H.  Bl.  65. 
See  also,  Lacaussadc  v.  White,  7  T.  R.  535.  The  question  has  arisen  whether  a  party 
effecting  an  illegal. insurance,  and  having  paid  the  premium,  has  not  a  locus  pomitentia, 
so  that  he  can  rescind  the  contract,  and  recover  the  premium,  before  a  loss  occurs.  It 
was  held  that  he  might,  in  Tappcnden  v.  Randall,  2  B.  &  P.  467  ;  Wharton  v.  De  La 
Rive,  Park,  Ins.  513 ;  and  in  Aubert  v.  Walsh,  3  Taunt.  277.  This  view  is  also  sup- 
ported by  Boiler,  J.,  in  Lowry  v.  Bourdieu,  2  Doug.  468.    But  in  Palyart  v.  Leckie,  6 

*  M.  &  S.  290,  it  was  hcTd,  that,  to  entitle  the  assured  to  recover  back  the  premium  ia 

such  a  case,  he  must  have  made  a  formal  renunciation  of  the  contract  prior  to  the 
bringing  of  the  action,  although  the  adventure  had  never  commenced;  and  Lord 
EUenborough,  C.  J.fiexpressed  his  regret  that  the  rule  of  locus  pcmitentioi  was  ever  adopted. 
^  Thus,  where  the  insured  is  the  subject  of  a  foreigu  country,  with  which  war  has 
been  declared,  if  the  parties  are  ignorant  of  it  at  the  time  the  insurance  is  effected,  the 
premium  may  be  recovered  back.  Oom  v.  Bruce,  12  East,  225  ;  Henry  v.  Staniforth» 
4  Camp.  270 ;  Hentig  v.  Staniforth,  5  M.  &  S.  122. 
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avoided  ab  initio  by  a  misrepresentation  or  concealment,  the 
premiam  is  to  be  returned,^  unless  the  assured  had  been  guilty 
of  fraud.2 

If  the  premium  has  not  been  paid,  then  the  right  to  a  return  of 
it  becomes  simply  a  defence  against  any  claim  for  it.  But  if  it 
was  paid  by  a  negotiable  note,  which  has  been  —  or  perhaps  if  it 
only  might  have  been — put  into  circulation,  the  insured  being  lia- 
ble upon  it  to  a  third  party,  he  is  entitled  to  his  return  premium 
in  the  same  way  as  if  he  had  paid  it  in  cash.^  If  a  policy  be 
assigned,  the  right  to  a  return  of  premium  does  not  pass  with  it.* 


^  Anderson  v.  Thornton,  8  Exch.  425,  20  Eng.  L.  &  Eq.  339 ;  Feise  v.  Parkinson, 
4  Taunt.  640. 

^  It  seems  formerly  to  hare  been  the  practice  in  Chancery  to  decree  a  return  of  pre- 
minm,  when  a  policy  was  decreed  to  be  delivered  up  on  the  ground  of  fraud.  See 
Wilson  V.  Ducket,  3  Burr.  1361,  per  Lord  Mansfidd,  G.  J.;  Whittingham  v.  Thorn* 
bargh,  2  Vernon,  206 ;  De  Costa  v,  Scandret,  2  P.  Wms.  170.  And  per  Lewis,  J.,  in 
Delavigne  r.  United  Ins.  Co.,  1  Johns.  Cas.  310.  In  Wilson  v.  Ducket,  Lord  Mans- 
fidd  was  in  doubt  whether  in  such  a  case  the  premium  should  be  retamcd  in  a  court  of 
^BM  or  not  It  was  not  necessary  to  decide  the  question  in  that  case,  as  the  premium 
was  brought  into  court  by  the  insurer.  But  it  is  now  settled  tliat  in  a  court  of  law 
where  there  is  actual  fraud  on  the  part  of  the  assured,  the  premium  is  not  returnable. 
Trier  p.  Home,  Park,  Ins.  285,  Marsh,  on  Ins.  652  ;  Chapman  v.  Eraser,  Park,  Ins.  286. 

In  Hoyt  r.  Gilman,  8  Mass.  336,  340,  the  assured  fraudulently  withheld  information 
material  to  the  risk.  It  was  held,  that  ho  was  entitled  to  no  return  of  premium.  See 
also,  Schwartz  v,  U.  S.  Ins.  Co.,  3  Wash.  C.  C.  170;  Himely  v.  S.  Car.  Ins.  Co.,  3 
Const.  Rep.  154.  In  Langhom  v.  Cologan,  4  Taunt.  329,  the  policy  was  void  on 
acooant  of  an  alteration  made  by  the  assured  subsequent  to  the  signing.  Held,  that 
the  premium  need  not  be  returned. 

In  Waters  v.  Allen,  5  Hill,  421,  the  risk  was  divisible,  and,  during  the  first  part,  the 
policy  was  avoided  by  the  fraudulent  destruction  of  the  vessel  by  the  agents  of  the 
assured.  It  was  held,  that  the  premium  was,  nevertheless,  returnable  for  the  other 
part  of  the  risk,  on  the  ground  that  it  was  not  necessary  for  the  assured  to  set  up 
his  own  fraud,  but  only  the  fact  that  there  was  no  commencement  of  that  part  of  the 
risk. 

Mr.  Phillips  seems  to  be  of  the  opinion,  on  the  authority  of  a  case  stated  by  Mr. 
£Ui8,  Dackett  v.  Williams,  Ellis  on  F.  &^.  Ins.  142,  that  wher^  a  policy  is  void  in 
consequence  of  the  fraudulent  misrepresentation  of  an  agent  without  the  knowledge  of 
his  principal,  the  latter  may  recover  the  premium.  2  Phillips,  Ins.  §  1845.  But  the 
true  rule,  dedacible  from  the  case  cited,  seems  to  us  to  be  that  where  A.  has  an  interest 
in  the  life  or  property  of  B.  and  causes  it  to  bo  insured,  although  the  policy  may 
be  avoided  by  the  fraudulent  representations  ofB.,  still  A.  can  recover  back  the  pre- 
minm.  * 

'  See  ante,  p.  183,  n.  3  and  4,  as  to  the  payment  of  premium  in  England.    In  Hem- 


^  Felton  V.  Brooks,  4  Cush.  203 ;  CastelU  v.  Boddington,  1  Ellis  &  B.  66, 16  Eng. 
L.  4  £q.  127. 
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mPDn-flj  t'.  Bradford,  14  Huu.  121,  a  promiEsorj  note  hul  been  giren  for  tbc  pmninm, 
which  still  remained  napnid,  and  bod  nerer  been  negotiated.  Ptr  Coriavi.  "  IL  hu 
been  rcpeatedlj  decided,  in  this  eonrt,  ih&t  when  the  uiared  ii  entitled  to  a  retnni  oF 
premium,  bo  maj  recover  tbe  amoant  in  an  actioa  for  moTKj  had  and  nceived ;  il- 
tlioagh  hil  note  giren  for  the  pteminm  ihonld  not  hare  been  paid.  The  nnderwhtsr, 
bj  the  teima  of  the  policj,  expntel;  acknowledges  the  neeipt  of  the  premiutn ;  ud 
whether  it  wu  paid  to  him  in  cash,  or  in  merchandise,  or  b]'  ■  negotiable  note,  or  in 
anr  other  manner,  the  action  to  recover  it  back  will  itiU  be  id  the  same  form."  Tbe 
giving  of  a  promissory  note  is,  in  Hissachnsetta,  pi'mJ  foot  pajment.  This  Tiew  of 
ihcnntare  of  a  promiiBory  note  may  have  inflaenced  this  dednon,  so  as  to  affect  in 
weight  as  an  anthorit;  in  other  conrtf. 
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CHAPTER    VI. 

OF  THE  DESCRIPTION  OF  THE  PROPERTY  INSURED. 

The  property  insured  should  be  set  forth  in  the  policy,  or  the 
means  of  /urther  description  referred  to,  in  such  a  way  that  the 
subject-matter  of  the  insurance  can  be  distinctly  identified. 
This  seems  to  be  the  only  general  rule  on  the  subject ;  but  there 
are  many  subordinate  and  subsidiary  rules.  And  usually,  much 
latitude  of  construction  is  allowed  in  applying  the  terms  used 
in  a  policy  to  the  interest  of  the  assured.  For  if  the  assured 
has  concealed  any  fact  respecting  his  interest  whicji  it  is  material 
for  the  insurer  to  know,  the  latter  can  set  up  the  concealment  as 
a  defence.  If  there  has  been  no  concealment,  it  seems  unjust 
that  the  assured  ^ould  suffer,  even  if  only  a  liberal  construction 
can  bring  his  interest  within  the  terms  of  the  policy.  This 
seems  to  be  a  reason  for  construing  policies  of  insurance,  in  favor 
of  the  assured,  with  greater  liberality  than  other  contracts ;  and 
such,  to  some  extent,  appears  to  have  been  the  •policy  and  prac- 
tice of  some  courts. 

If  the  description  be,  on  the  whole,  sufficient  for  identification, 
a  mere  mistake  in  a  name  or  other  part  of  it  will  not  avoid  the 
policy.^ 


'  In  Roan  r.  Gardner,  1  Wash.  C.  C.  145,  the  agent  of  the  insured,  bj  mistake, 
described  the  goods  as  marked  (D),  on  board  the  Brothers.  The  goods  were  on  board 
the  Tessel  named,  but  not  marked  as  described.  Mr.  Justice  Washington  said :  "  It 
was  perfectlj  immaterial  to  the  risk  what  were  the  marks  on  the  hogsheads,  provided 
the  risk  undertaken  by  the  underwriters  was  neither  changed  nor  increased.  Nor  was 
this  the  case  since  it  is  in  proof  that  the  plaintiff  shipped  but  five  hogsheads  on  board 
the  Brothers.  If,  indeed,  he  had  had  more,  some  marked  D,  and  others  with  other 
mariu,  and  a  partial  loss  had  happened,  it  would  not  have  been  competent  to  the  plain- 
tiff to  shift  from  one  mark  to  another  so  as  to  alter  the  risk  and  possibly  make  the 
underwriters  liable  fof  hogsheads  not  insured.  But  this  was  not,  and  could  not,  be  the 
case  in  the  present  instance." 

In  the  common  form  of  policies  there  is  usually  added  to  the  name  given  to  the  ship 
the  danse,  "  or  by  whatsoever  other  name  or  names  the  said  vessel  shall  be  named  or 
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Cinam.  5  B.  4  Ad.  Ul;  bater  a.  Leultkr,  lOB. 

r.  F^kxoin.  t  TaooE.  MJI. 

ropit  ascd  in  licKiibinir  die  Mtbiecl  of  Mi»«r»aw  m 
flinjwt  abaA  be  wtnu  it  a  describciL     Hnn  tbb  nb- 

'  ««n«r1  «.  Mcri-honn'  lu.  Ca.,  9  La.  J5e. 

•i  In  HoThM  H.  Mrrrli.  IiM.  Co.,  t  Ll  l!»j.  -  ite  motnet  ma  Bade  to  >Mwe  good!  10 
I  '  Jh'p^A  ttnm  Ht-m,  nraay  fan  walh  of  it  a  Fcaon,  aod  m  be  raosi^Deii  M>  tb« 
M^anrvl,  itnrinv  k  pniM  n<  nix  Boaclu,  M>  coauiwnn  Inn  ibc  fan  of  An^nst,  ISSS." 
Hnrnn  irf  rh*  ^/kMo  wn  on  Soud  hefbra  liat  mw,  bat  the  nuel  did  not  nil  ondl 
ftwt  it.     H'l'l.  Ihnt  th*  rnwl4  lowfed  hefijra  tbe  fast  of  Angat  ««  romvd. 

'  B-D  In.,  (>,,  B,  ffml-r,  31  Wend.  •«). 

t  H^n-hmnn  «,  frflky,  J  ((.  Bl,  Mi,  n. ;  Eewkr  ».  Bjm,  S  H.  B1.  »«.  Id  Oil  iMt 
rum  thr-  iTi"tii'«nwi  wm  "  M  •ml  rmm  GreaAda  n  liierpool  od  M17  kind  of  gooda  u 
inwroit  ■>i"i>M  Hyp^M,  rn  ■hift  i^r  nhipj  oa  •ombi  of  F.  t  B."  Tbera  wen  two 
I  nfd""  I"  w'li'h  tlw  piilirj  wirnld  ■pplj.  The  unii«d,  in  hia  letter  diTCcting  inior- 
-ii-,  hfi'1  ««(irMwwI  an  Inlmiirm  to  applj  d>e  pcdicj  id  qnMtiMt  10  llw  cai^  whieb 
■'  r«  hrti,  bill  ihlf  tnunUvn  wi*  naknown  10  tbe  undenniter.    The  coort  *aid,  "  lUt 
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attach  it  by  a  bond  fide  declaration  or  designation  made  after 
the  loss  has  occurred,  if  such  appears  to  have  been  the  intention 
of  the  parties.^  But  this  rale  should  not  extend  so  far  as  to 
cause  a  dangerous  facility  of  fraud ;  and,  thereforCj  the  policy  will 
be  held  to  cover  all  the  shipments  of  the  insured  which  have  been 
at  risky  and  come  clearly  within  the  terms  of  the  policy,  unless 
the  insured  has  confined  the  policy  to  some  part,  or  shown  his 
purpose  of  doing  so,  by  some  act  or  designation  made  before  the 
loss.*  And  if  the  policy  be  in  the  alternative,  the  insured  may 
apply  it  to  either  of  the  alternatives,  in  which  he  is  interested, 
unless  he  is  interested  in  both  ;  in  that  case,  —  as  if  the  expres- 
sion were  "ship  or  cargo,"  and  both  have  been  at  risk,  —  the 
policy  must  attach  ratably  to  both.^ 


the  assared  had  clearly  a  right  to  apply  such  an  insurance  to  whatever  ship  he  thought 
proper,  within  the  terms  of  it,  for  which  the  case  of  Henchman  v,  Offlej  was  an  an- 
thority."  It  seems  that  policies  of  this  nature  were  not  novel  in  practice,^at  the  time 
of  the  case  of  Da  Costa  v.  Firth,  4  Burr.  1966,  (a.  d.  1766),  although  that  was  the  first 
case  of  the  kind  in  Westminster  Hall. 

I  Harman  v,  Kingston,  8  Camp.  150.  The  insurance  was  "  on  sugar  and  cotton,  as 
might  he  thereafter  declared  and  valued."  No  declaration  of  interest  or  valuation  was 
made  before  the  loss.  Lord  Ellenborough  held,  that  the  insured  might  recover  as  on  an 
open  policy,  the  interest  being  a  matter  of  evidence  at  the  trial.  See  also,  Craufurd  v. 
Hunter,  8  T.  R.  IS,  1 6,  note  a. 

In  Edwards  v.  St.  Louis  Perpetual  Ins.  Co.,  7  Mo.  382,  the  insurance  was  ''from 
Si.  Louis  to  port  or  ports,  etc.,  indorsements  on  this  policy  to  be  evidence  of  property 
at  tibe  risk  of  the  company  under  the  same."  The  assured  received  no  invoice  or  de- 
scription of  the  goods  before  intelligence  of  the  loss,  but  offered  to  indorse  as  soon  as 
the  description  of  the  goods  was  ascertained.  It  was  held,  that  the  indorsement  should 
have  been  made  before  the  loss,  and  the  case  was  distinguished  from  Harman  v.  Kings- 
ton, by  reason  of  the  different  forms  of  expression  in  the  two  policies.  See  also, 
DonvOle  v.  Sun  Mutual  Ins.  Co.  of  K.  Y.,  12  La.  Ann.  259,  cited  ante,  p.  35,  n.  4. 
Bat  in  £.  Carver  Co.  t;.  Manuf.  Ins.  Co.,  6  Qray,  214,  where  the  policy  stated  that  all 
sums  placed  at  risk  under  the  policy  were  to  be  indorsed  thereon,  the  court  held  that  if 
before  the  loss  the  insured  intended  to  cover  a  certain  shipment,  they  might  declare  it 
af^  the  loss  took  place,  if  there  was  no  want  of  reasonable  diligence  on  their  part. 
It  was  alao  held,  that  after  an  abandonment  and  a  suit  brought  on  the  policy,  the  claim 
Ifas  not  waived  by  an  indorsement  of  other  risks,  which  would  almost  exhaust  the 
policy  and  the  receiving  back,  by  the  assured,  of  the  premium  for  the  balance. 

»  See  N.  Y.  Fire  Mar.  Ins.  Co.  v.  Roberts,  4  Duer,  141. 

*  In  Fans  v,  Newbnryport  Mar.  Ins.  Co.,  3  Mass.  476,  the  insurance  was  on  the 
cugo  or  freight  of  the  ship  America,  both  or  either  to  the  amount  insured  valued  at  the 
same  gam.  The  assured  was  interested  both  in  the  cargo  and  freight,  and  both  were 
lost,  bat  as  be  had  recovered  on  a  prior  policy  for  the  loss  of  the  cargo,  he  contended 
that  be  rojAd  apply  this  policy  to  the  freight  alone.  Setoattf  J.,  said :  "  To  construe 
this  InsDFance,  at  the  election  of  the  assared  after  the  event,  to  bo  of  the  freight  only, 
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Merchandise,  or  any  eqaivalent  word,  as  goods,  or  wares, 
does  not  apply  to  ornaments,  or  clothing,  or  other  similar  arti- 
cles, if  they  are  owned  by  pentoDS  on  board,  and  are  not 
intended  in  any  way  for  sale.^  "  Cargo"  means  macb  the  same 
Thing  as  merchandise.*    "  Property  "  is  mach  more  comprehen- 


f  xrliuirB  ot  the  cargo,  would  establish  a  tcij  ddmiiuI  contrart  between  these  pvtiei. 
TliLf  conalniclion,  for  which  the  plaiotiffs  contend,  is  inadmissible,  anless  it  appeared 
Ir.>  bt  iIk  DDaroidBble  import  of  the  words  of  the  conDact;  which  is  far  from  being  As 
ciLse  in  this  instance.  The  sltemaliTe  in  the  original  policj,  opedally  connecting  with 
iKe  wordt/rrighl  or  anyo,  tba  wordl  or  diJier  (o  lAe  amouat  iiuwerf,  which  are  Kpi- 
niiod  b;  the  description  of  the  Tojage,  and  bare  no  meaning  bnt  in  the  proposed  con- 
n.'clion,  more  Datorall;  imports  an  insDranre  of  height  or  csi^  u  interest  AitSi 
appeal.  In  this  Tiew  of  it,  the  contncl  maj  be  explained  ;  an  insurance  of  freight  or 
i>r  cirgo,  in  the  erent  the  intured  should  have  odIj  one  or  those  descriplionE  of  prop- 
tni-  at  risk  in  the  vojai^  insnred  ;  and  if  he  shoald  haTe  both  descriptions  at  risk,  thCD 
it  U  an  insaniDce  npoa  both  proportionablj  to  the  intercal  of  the  insaied." 

1  Row  0.  Thwaiie,  Pait,  Ins.  8S. 

"  [n  Da  Coita  c.  Ilrth,  4  Burr.  1966,  the  words  "  goods  and  merchandise,"  and  in 
Wolcott  r.  Eagle  Ins.  Co.,  t  Pick.  4S9,  the  word  "cargo"  was   held  to   spplj  to 
liiil|{on  on  board  nnless  it  was  intended  for  the  expenses  of  the  master,  crew,  or  pu- 
tt-n^.'ers.    Under  many  foreign  ordinances  bullion  woold  oot  be  covered  under  the 
L:v-ncral  tcnn  goods.    See  1  Magens,  10.     The  description  "goods  and  merchandise" 
uilleever  specie  doUsra.    Am.  Ins.  Co.  o.  Griswold,  14  Wend.  3».     See  aUo,  Selon 
I-.   Del.  Ins.   Co.,  i   Wash.   C.   C.    175,   178,   per    Wadiiiiglon,  J.       In    Tbom«  ». 
Itoral  Exch.  Ass.  Co..  Dampier,  J.,  ruled  at  yiii  PHus,  that  an  insnnuice  on  goods 
and  merchandise  woald  cover  dollara  if  entered  at  the  cnstom^ionse,  bnt  not  tianlk- 
naics.     Manning's  Dig,  164,  Ed.  of  ISSO.    No  exceptions  seem  to  hare  been  taken  to 
iliis  ruling,  as  the  case  on  appeal  does  not  mentioo  this  point.     I  Price,  195,     It  was 
!l1so  held  in  Wolcolt  p.  Eigle  Ins.  Co.,  that  the  word  cargo  would  not  ooTcr  IJTe-slock 
on  board.     Wesketl,  360,  tit.  Goods,  was  eiled  where  the  general  principle  is  laid 
ilonn  that  "  Ereij  person  making  insurance  nnder  the  general  expression  of  goods, 
ought  not  to  conceal  anj  thing  he  may  know  to  deserre  a  greater  preminm  than  is 
commonly  given."      LiTe-SIOck   is  generally  insnied  ea   luminr,     Be«  J^awience  »- 
Alierdein,  5  B,  &  Aid.  \07;  Coil  r.  Smith,  S  Johns,  Cas.  16.    Bnt  it  seems  that  if 
livo-stock  is  the  osnal  or  principal  export  from  a  place,  the  word  cargo  would  inclnde 
ii  n  ithont  further  deacriplion.     Allure  v.  Maryland  Ins.  Co.,  2  GilL  &  J.  136  ;  Choaft- 
j>.'nkB  Ins.  Co.  p.  Allure,  i  Gill  &,  J.  154.     In  Hill  c.  Fatten,  8   East,   373,   Lord 
I'Mmhorwgh,  C  J,,  seemed  inclined  to  hold  that  the  word  cai^  in   a  policy  on  a 
nlinling  voyage  wonid  Only  apply  to  the  homeward-boand  cargo,  consisting  of  the 
immediate  prt>dnce  and  result  of  the  tishing  adventate.    Bnt  in  Paddock  v.  Ftanklin, 
\n'.  Co.,  11   Pick.  S27,  Shaic,  C.  J.,  waa  inclined  to  think  that  U  woald  apply  to  the 
cidilits,  thongh  he  gave  no  opinion  on  the  snbjeet,  holding  that  it  would  protect  "oil 
tiiiil  other  articles  which  are  the  ordinaiy  products  of  the  Toyfkge  from  the  time  the 
vi'i-sel  first  began  to  take  whales."    The  application  of  the  word  in  socli  a  case  would 
[irulnbly  be  determined  by  usage.    In  Rogeis  v.  Mechanics  Ins.  Co.,  1  Story,  603, 
tIic  word  "  catchings  "  in  a  policy  on  a  whaling  voyage  wm  held  to  cover  btubb«T  or 
pieces  of  whale  Besb,  cut  from  the  whale  and  on  deck. 

In  Hill  r.  Patten,  8  East,  373,  Lord  £/f«tor(>i^,  C.  J.,  said:  "Oatfit  in  aOsIung 
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sive ;  and  indeed  it  would  be  difficult  to  limit  the  meaning  of 
this  word.^  In  most  cases  the  meaning  of  the  terms  used  is 
strongly  affected^  if  not  detennined,  by  the  usage  of  the  place 
where  the  contract  was  made.^ 

When  the  Identification  rests  materially  on  the  time  of  ship- 
ment, the  phrase  "  between  two  certain  days,"  excludes  both  of 
them.*  The  term  "  all  lawful  goods  "  includes  all  not  unlawful 
by  the  laws  of  the  country  where  the  policy  is  made,  whether 
they  are  or  are  not  liable  to  seizure,  as  contraband  or  otherwise 
prohibited  abroad.^ 

Policies  are  often  made  on  an  outward  bound  cargo,  and  "the 
return  cargo,"  or  "  the  proceeds  "  or  "  returns."  This  is  intended 
generally  to  cover  a  homeward  cargo,  bought  by  the  outward ; 
but  the  first  phrase  may  apply  to  the  homeward  cargo,  if  owned 
by  the  insured,  however  it  was  purchased ;  and  the  other  phrases 
may  apply  to  goods  shipped  on  the  return  voyage,  on  the  credit 
of  an  outward  cargo  which  has  been  pledged  or  assigned  to  be 
sold  and  pay  for  them.^     But  neither  of  these  phrases,  will  cover 


TOjagp,  principally  consists  in  the  apparatus  and  instmments  necessary  for  the  taking 
of  fiab,  seals,  etc.,  and  the  disposing  of  them,  when  taken,  in  such  a  manner  as  to 
hnag  home  the  oil,  blubber,  bone,  skins,  and  other  animal  produce  of  the  adventure, 
with  the  greatest  convenience  and  advantage." 

In  Pritchet  v,  Ins.  Co.  of  N.  A.,  3  Yeates,  458,  it  was  found  by  the  jury  to  be  the 
usage  of  Philadelphia  to  include  profits  under  the  word  **  goods."  In  Hunter  v,  Prin- 
Sep,  Marsh,  Ins.  316,  It  was  held  that  the  term  "piece  goods"  would  not  apply  to 
hats.  In  Dnplanty  v.  Commercial  Ins.  Co.,  Anthon,  N.  P.  114,  a  curricle  was  held  to 
come  under  the  description,  "  goods,  wares,  and  merchandise." 

In  Palmer  v.  Pratt,  2  Bing.  185,  papers  purporting  to  be  biUs  of  exchange,  payable 
in  thiity  days  after  the  arrival  of  the  vessel,  were  described  as  "  bills  of  exchange." 
It  was  held,  that,  as  a  bill  payable  on  a  contingency  was  void,  the  papers  were  worth- 
less, aad  the  insurable  interest,  if  there  was  any,  improperly  described. 

^  In  Whiton  v.  Old  Colony  Ins.  Co.,  2  Met.  1,  the  word  "property  "  was  held  to 
cover  corrent  bank-bills  carried  for  the  purposes  of  trade.  ShaWf  C.  J.,  said :  "  But 
whatever  the  construction  of  a  policy  may  be  when  the  insurance  is  upon '  goods,  wares, 
and  merchandise,'  we  think  there  can  be  no  doubt,  that  under  the  larger  term  '  prop- 
erty,' money  carried  for  the  purchase  of  cargo,  or  received  for  the  sale  of  cargo  would 
be  included."  This  term  also  covers  the  commissions  of  the  master.  Holbrook  v. 
Blown,  2  Mass.  280.    See  also,  Wiggin  v.  Mercantile  Ins.  Co.,  7  Pick.  271. 

'  See  ante,  p.  58,  n.  1. 

*  Atkins  V.  Boylston  F.  &  M.  Iqs.  Co.,  5  Met.  439. 

*  See  ante,  p.  170,  n.  1. 

*  Haven  v.  Gray,  12  Mass.  71 ;  Whitney  t;.  Am.  Ins.  Co.,  3  Cow.  210,  5  Cow.  712. 
In  this  Utter  case  the  insurance  was  on  the  outward  caigo  and  the  returns  home, 
vslned  at  $14,000.    The  outward  cargo  was  pledged  to  its  full  value,  $7,000,  and 
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the  same  goods  brought  home  again,  unless  they  are  aided  in 
this  application  by  evidence  of  usage.^ 

In  general,  whenever  the  policy  indicates  inttny  way  that  the 
subject-matter  is  to  be  changed  in  the  course  of  the  voyage,  or 
the  period  for  which  insurance  is  effected,  such  <}hange  may  he 
made  and  the  policy  continue  to  attach.' 

It  seema  to  be  settled  (as  may  be  inferred  £rom  what  has 
been  already  said  on  the  subject  of  representation  and  conceal- 
ment) that  the  interest  of  the  insured  need  not,  in  general,  be 
specified ;  as  whether  it  be  one  half,  or  one  third,  of  the  prop- 
erty. So,  a  charterer,  assignee,  mortgagee,  whether  legal  or 
equitable,  mortgagor,  trustee,  consignee,  carrier,  may  all  of  them 
insure  their  property  or  interest  generally,  without  stating  what 
it  is;  and  generally  any  right  to  a  percentage  or  share  by 
way  of  commbsions  or  compensation  may  be  so  insured,  and 


goods  were  pnrchiued  therewith.  The  coart  held  that  if  the  oatward  cargo  had  been 
■old  Tor  S7,000,  and  the  return  cargo  parchaged  witb  the  proceeds,  the  insured  could 
hare  recovered  to  the  amoant  of  (14,000,  and  the  same  mis  applied  where  the  prop- 
ertj  wu  pledged  (o  that  amoanL 

1  Dow  V.  Hope  Ins.  Co.,  I  Hall,  166;  Dow  v.  Whetten,  8  Wend.  160.  In  this 
case  the  captain,  on  ftrriral  at  the  outward  port  of  destinstion,  finding  no  market  for 
ihe  goods,  broaght  them  home  again.  Thej  were  damaged  on  the  homeward  vojage, 
and  the  owner  clumed  to  recorer  on  the  ground  that  the  term  "  proceeds  "  would 
cover  the  same  goodj  if  brought  home.  The  Superior  Coon  of  New  York  Cit;  decided 
in  favor  of  the  defendants.  An  appeal  was  taken  to  the  Supremo  Court,  and  the 
plaintiff  nonsuited.  It  then  came  np  before  ^e  Ckinrt  of  Errors  {8  Wend.  160),  and 
the  judgment  of  the  Supreme  Court  was  reversed  solelj  on  the  ground  that  evidence 
was  rejected  tending  to  show  a  nsage  that  Ihe  term  "  proceed*  "  was  meaot  (o  cover 
the  same  goods  if  bronght  back. 

*  In  Coggeshall  d.  Am,  Ins.  Co.,  3  Wend.  S83,  the  policy  was  on  goods,  "to  com- 
mence from  and  immediately  following  the  loading  of  the  goods  on  board  of  the  ves- 
sel." It  was  a  time  policy.  It  was  held  that  goods  substituted  for  those  first  placed 
on  board  were  covered.  See  also.  Grant  i>.  Paxton,  I  Tannt.  463;  Grant  v.  Dela- 
coar,  id.  4GS. 

In  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  the  policy  was  on  goods  and  boats  contun- 
ing  the  goods,  at  work  on  the  canal  between  London,  Wolverhiunpton,  Birmingfaam, 
etc.,  "backwards  and  forward,  and  in  any  rotation,"  beginning  the  adventure  np<m 
the  goods  from  the  loading  thereof  on  board,  and  continniDg  it  till  the  same  should 
be  discharged  and  safely  landed,  wiih  leave  to  discharge  goods  at  all  legnlar  places  on 
the  line.  The  insurance  wu  for  ;eia,OO0;  £3,000  only  to  be  covered  in  anyone 
boat  on  any  one  (rip.  It  was  contended  that  as  soon  as  goods  to  the  value  of  £13,D0O 
bad  been  carried  by  each  boat  tbe  policy  waa  exhansted.  It  was  held  that,  the  inten- 
tioD  clearly  was,  that  £IS,000  should  be  inBnT«d  npon.  each  snccessivo  nnmber  of  car- 
goes ;  and  thcirfore,  that  the  whole  value  of  Ihe  goods  afloat  at  the  time  of  the  loss, 
compared  with  ;£ia,OO0,  would  afford  the  troe  measnte  of  the  defendant's  liahitily. 
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need  not  be  specified.  Bat  an  open  policy  on  a  ship,  or  goods, 
or  freight,  as  such,  cannot  apply  to  profits;^  although  the  policy 
on  goods  is  often  made  by  means  of  a  valuation  to  cover 
profits  in  fact^ 

Insurance  on  the  ship  covers  all  that  belongs  to  it,  as,  hull, 
sails,  rigging,  tackle,  apparel,  or  furniture ;  ^  and  under  this  lat- 
ter title  provisions  have  been  included.*  But  the  "  oi^tfits  of  a 
whaling  voyage  are  held  not  to  be  covered  by  a  policy  on  the 
ship."  * 

Such  things  as  anchors,  boats,^  charts,  compasses,  quadrants 


^Lacena  v.  Craufard,  5  B.  &  P.  269,  315.  In  Wright  v.  Pole,  1  A.  &  £.  621, 
insurance  was  effected  bj  the  proprietor  of  an  inn  on  his  interest  in  the  inn  and 
offices.  Held  that  this  would  not  cover  a  loss  of  profits  while  the  inn  was  being 
repaired,  and  Taunton,  J.,  said  :  "  I  never  heard  before  of  a  recovery  of  profits  of  a 
business  as  an  incidental  part  of  the  loss,  under  an  insurance  upon  a  house  or  ship." 
So  as  to  a  theatre.  Niblo  v.  North  American  Fire  Ins.  Co.,  1  Sandf.  551.  See 
Pritchet  r.  Ins.  Co.  of  N.  A.,  3  Yeates,  458,  461,  ante,  p.  201,  note. 

*  Sec  ante,  p.  70,  notes  1-4. 

'  In  Mason  v,  Franklin  F.  Ins.  Co.,  12  Gill  &  J.  468,  it  was  held  that  an  insurance 
"on  a  new  bark  now  being  built,"  covered  only  the  vessel  in  process  of  construction, 
and  not  articles  made  for  her,  delivei-ed  in  the  ship-yard  where  she  was  being  built, 
and  intended  to  be  attached  to  her  as  soon  as  she  was  ready  to  receive  them.  And  in 
New  York  this  principle  has  been  carried  to  a  still  greater  extent.  Insurance  was 
made  "on  a  bark  on  the  stocks  building,"  etc.  It  was  held  that  this  did  not  cover 
timbers  not  united  to  the  structure,  although  they  were  intended  and  completely  pre- 
pared to  be  used  in  its  frame-work,  in  the  proper  place  for  that  use,  and  valueless  for 
any  other  vessel.  Hood  v.  Manhattan  F.  Ins.  Co.,  1  Kern.  532,  overruling  the  same 
case  in  the  Superior  Court,  2  Duer,  191.  And  the  same  principle  has  been  applied  to 
a  house.  Ellmaker  v.  Franklin  F.  Ins.  Co.,  5  Barr,  183.  See  also.  Vol.  I.  p.  72, 
note. 

*  Provisions  on  board  for  the  use  of  the  crew  were  held  to  be  covered  by  a  policy  on 
the  ship  and  furniture,  in  Brough  v.  Whitmore,  4  T.  R.  206,  and  the  remark  of  Lord 
Mamfidd,  C.  J.,  in  Robertson  v.  Ewer,  1  T.  R.  127,  that  "  on  a  policy  on  a  ship  sailor's 
wages  or  provisions  are  never  allowed  in  settling  the  damages,"  was  said  to  refer  not 
to  the  provisions  taken  on  board  as  a  part  of  the  outfit,  but  to  .those  purchased  or 
used  in  a  port  where  the  vessel  was  detained.  Emerigon,  ch.  10,  s.  1,^2,  Meredith's 
Ed.  234,  says  :  "  The  expression  on  the  body  embraces  in  its  generality,  as  I  have  just 
said,  all  that  regards  the  ship.  Such  are  the  hull  of  the  vessel,  its  rigging  and  ap- 
parel, munitions  of  war,  stores,  and  victualling,  advances  to  the  crew,  and  all  that  has 
been  expended  in  the  fitting  it  out." 

^  Hoskins  v.  Pickersgill,  3  Dong.  222;  Gale  v,  Laurie,  5  B.  &  C.  156,  164.  Sec 
HUl  V.  Fatten,  8  East,  373. 

*  Hoskins  c.  Pickersgill,  3  Dong.  222;  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  472.  lu 
Blackett  v.  Royal  Exch.  Ass.  Co.,  2  Cromp.  &  J.  244,  2  Tyrw.  266,  the  boat  was 
specifically  insured,  and  the  only  question  was  whether  parol  evidence  of  a  usage  was 
admissible  to  show  that  underwriters  never  paid  for  boats  on  the  outside  of  the  ship 
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• 
or  Bextants,  cbTonometers,  or  the  like,  owned  by  the  owner  of  the 
ship,  and  properly  reqnisite  and  used  for  her  safe  navigation,'  are 
insared  nnder  the  word  "  ship."  And  whatever  alteration  or  ad- 
dition the  vessel  may  undergo  while  so  covered,  by  repairs, 
properly  so  called,  she  will  still  be  within  the  insurance.' 

Freight  is  often  insured  in  fact  by  a  valuation  of  the  ship; 
but  an  open  policy  on  the  ship  does  not  include  freight  K  the 
insurance  be  on  freight,  eo  nomine,  and  the  insurance  be  for  a 
specified  period,  or  for  successive  voyages,  the  policy  will  in 
general  attach  to  whatever  freight  may  be  actually  on  board  at 
successive  periods  within  the  terms  and  scope  of  the  policy." 

One  who  owns  both  ship  and  cargo  may  cover,  by  the  word 
"  freight,"  his  interest  in  the  tranaportadon  of  his  cargo  to  its  des- 
tined market*  Freight  "to"  a  place  may  be  valid,  although  the 
cargo  is  destined  to  a  subsequent  port  where  alone  the  freight  is 
payable;  on  the  ground  that  this  is  but  an  insurance  of  the 
freight  for  a  part  of  the  way,'  But  freight  "  at  and  from  "  cannot 
cover  freight  "to"  the  same  port,^ 


ilnng  OD  the  quarter.    The  conrt  held  it  was  not.    Bnt  Gvidence  would  be  admissible, 

in  such  a,  case,  to  show  that  the  boat  was  improperly  carried,  if  at  tho  stern  or  on  the 
quarter,  bat  the  burden  of  proof  would  be  on  the  underwriters.  Hall  v.  Ocean  Ids. 
Co.,tupra.     See  vol.  l,p.  T2,  note.  , 

1  Sueh  is  the  practice  in  Boston,  I  Phillips,  Ins. }  4^^-  But  ifit  could  beshoim  to  be 
the  practice  for  the  master  of  the  vessel  to  furnish  these  things  on  his  own  accouat,  it 
might  he  questioned  whether  thej  would  be  corered  bj  an  iusaranee  on  the  ahip,  nnleM 
a  usage  to  that  effect  ronid  be  shown. 

'  Le  Chcminant  v.  PeBrson,  4  Tannt.  367.  See  Lirie  i:  Janson,  IS  East,  64B,  and 
cases  ante,  vol.  1,  p.  Td,  and  note  I,  p.  73. 

*  The  great  difficulty  in  applying  the  policy  to  snecessive  Toyagea  haa  arisen  in  the 
case  of  valued  policies.  It  has  been  held,  that  whether  the  valuation  of  freight  in 
such  cases,  is  to  be  applied  to  the  freight  at  risk  on  each  voyage,  depends  upon  the 
intention  of  the  psrtlea.     See  ante,  p.  69,  n.  2. 

'  In  Dumns  v.  Jones,  4  Mass.  647,  the  court  differed  in  opinion  on  this  qucation,  bat 
it  seems  now  to  be  settled.  See  coses  cited  post,  p.  205,  n.  4.  When  a  loss  happeiu  jn 
such  a  case  the  owner  can  recover  only  the  neual  end  reasonable  rate  of  freight  for  the 
voyage  at  tho  port  of  departure,  and  not  the  proflis  he  might  have  made.  Pundiae  e. 
Sun  Mut.  Ins,  Co,,  6  La.  Ann.  596. 

'  In  Taylor  v.  Wilson,  15  East,  324,  the  voyage  was  from  St.  Ubes  to  Oottenbnr^, 
by  way  of  Portsmouth.  The  insnranco  was  effected  on  freight  from  St.  Ubes  to  Ports- 
month,  and  the  destination  to  Gottenburgh  was  not  discloaed  to  the  nnderwrilet*.  Th« 
vessel  was  lost  before  her  arrival  at  Portsmouth.  It  was  held,  that  the  freight  to  Ports- 
mouth  could  be  recovered,  overruling  a  nlti  priui  decision  of  Lord  Kem/on,  C.  J.,  to 
the  contrary,  in  Mnrdock  u.  Potts,  Park.  399. 

*  Bell  u.  Bell,  S  Camp.  476.     The  policy  wis  on  freight  "  at  and  &om  Biga,"  and 
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If  freight  be  insured  from  one  port  to  another,  and  the  insured 
has  leave  to  take  in  goods  at  intermediate  ports,  the  freight  on 
these  goods  is  covered.^  If  the  statement  or  description  of 
the  goods,  or  the  notice  to  the  insurer,  be  such  that  a  policy 
woald  not  have  attached  bad  it  been  made  on  goods,  a  policy 
on  freight  will  not  in  general  attach  to  the  freight  of  these 
goods.^ 

An  assignee  of  freight  for  a  valuable  consideration,  who  has 
an  interest  subsisting  at  the  date  of  the  policy,  which  continues 
to  the  time  of  the  loss,  may  insure  it  as  freight.^  And  the  word 
"freight"  means  equally  the  profit  derived  by  the  owner  of  a 
ship  from  carrying  his  own  goods,*  or  the  amount  to  be  paid  to 
the  owner  by  a  shipper  whose  goods  he  carries,  or  by  a  hirer  of 
a  ship,  for  its  use,*  or  the  profits  of  a  hirer  as  qtiasi  owner,  from 
carrying  his  own  goods,  or  the  amount  to  be  paid 'him  for  car- 
riage by  others.^  Under  some  circumstances,  as  we  have  seen 
in  our  first  volume,"  the  shipper  of  goods  cannot,  if  he  pays  the 
freight  in  advance,  recover  it  back  on  the  ground  that  the  voyage 
has  not  been  performed.  In  such  a"  case  he  may  insure  the 
freight  eo  nomine,  and  it  has  been  held,  that  the  underwriters 
cannot  avoid  their  liability  on  the  ground  that  the  freight  might 
have  been  recovered  back  on  the  occurrence  of  a  loss.® 


the  poltcj  was  declared  to  be  in  contirmation  of  other  policies  to  Kiga.  The  vessel  was 
seized  at  Riga  before  the  discharge  of  the  outward  cargo,  bat  after  the  policy  on  the 
▼oyage  to  Riga  had  ceased  to  operate.  It  was  urged  that  the  policy,  being  in  continu- 
ation of  the  previous  ones,  should  coyer  the  freight  on  the  cargo  to  Riga.  The  court 
held  otherwise. 
1  Barclay  v,  Stirling,  5  M.  &  S.  6. 

*  In  Adams  v.  Warren  Ins.  Co.,  22  Pick.  163,  the  insurance  was  on  freight  generally. 
It  was  held,  that  it  did  not  cover  the  freight  of  goods  carried  on  deck.  See  also,  ^ol- 
cott  V.  Eagle  Ins.  Co.,  4  Pick.  429. 

'  Paradise  v.  I^nn  Mat.  Ins.  Co.,  6  La.  Ann.  596. 

*  Flint  V.  Flemyng,  1  B.  &  Ad.  45 ;  Devaux  v.  J' Anson,  5  Bing.  N.  C.  519 ;  Forbes 
V.  Aspinall,  13  East,  323 ;  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  429 ;  Adams  v.  Pennsyl- 
vania Ins.  Co.,  1  Rawle,  97 ;  Hart  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  346.  See 
also,  Allen  v.  Mackay,  U.  S.  D.  C,  Mass.,  16  Law  Reporter,  686. 

^  Flint  V.  Flemyng,  1  B.  &  Ad.  45 ;  Truscott  v.  Christie,  2  Brod.  &  B.  920 ;  Moses 
V.  Pratt,  4  Camp.  297 ;  Thompson  v.  Taylor,  6  T.  R.  478 ;  Homcastle  v.  Suart,  7 
East,  400;  Robinson  v.  Manufacturers'  Ins.  Co.,  1  Met.  143.  See  Simmes  v.  Mar. 
Ins.  Co.,  2  Cranch,  C.  C.  618. 

*  Clark  V,  Ocean  Ins.  Co.,  16  Pick.  289. 
"*  See  ante,  vol.  1,  p.  223. 

'  Katfaman  v.  General  Mat.  Ins.  Co.,  12  La.  Ann.  35.    It  was  also  held,  in  this  case, 
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If  the  charterer  is  to  pay  for  the  hire  of  the  vessel  only  on  her 
safe  arrival  at  the  port  of  destination,  the  owner  may  insure  the 
amount  of  the  charter-money  as  freight,  but  the  charterer  can- 
not, because,  if  the  vessel  is  lost,  he  pays  nothing  and  so  loses 
nothing,^  but  it  is  said,  that  if  a  charterer  has  received  goods  on 
board  from  another  party,  who  has  engaged  to  pay  him  more 
than  he  is  to  pay  for  the  hire  of  the  vessel,  he  may  now  insure 
his  interest  in  the  freight.^ 

The  questions  which  have  arisen  on  this  subject  are  certainly 
difficult,  and  the  authorities  have  been  thought  to  be  irreconcil- 
able. We  think  that  principles  may  be  found,  which  will  suffice 
to  guide  one  through  this  apparent  confusion.  These  cases  are 
considered  in  our  note.^ 


that  unless  the  answer  speciallj  denies  the  fact  that  freight  was  paid  in  adranoe,  the 
fact  need  not  be  proyed. 

1  Bobbins  v.  New  York  Ins.  Co.,  1  Hall,  325 ;  Mellen  r.  National  Ins.  Co.,  1  Hall, 
452. 

3  Clark  t;.  Ocean  Ins.  Co.,  16  Pick.  289. 

'  Mr.  Phillips  (I  Ins.  ^  480)  considers  some  of  the  decisions  apon  the  application  of 
the  term  freight,  in  cases  where  there  have  been  charter-parties,  irreconcilable.  But  it 
seems  to  as,  after  a  careful  consideration  of  them,  that  they  maj  be  reconciled  with 
each  other  and  with  principle.  It  must  be  kept  in  mind  that  freight  must  belong  either 
to  the  absolute  owner  or  to  the  owner  pro  hoc  vice.  See  opinion  of  Putnam^  J.,  in  Clark 
17.  Ocean  Ins.  Co.,  16  Pick.  289.  It  has  been  universally  admitted  that  the  owner  maj 
insure,  under  the  term  freight,  either  what  is  to  be  paid  him  directly  for  the  carriage 
of  goods,  or  what  is  to  be  paid  by  a  charterer.  The  difficulty  is  supposed  to  arise, 
when  a  charterer  insures  freight,  in  determining  whether  th^  term  is  to  be  applied, 
either  to  what  he  is  to  receive  for  carrying  the  goods  of  others,  or  to  the  increased 
value,  which  he  expects  will  accrue  from  the  carriage  of  his  own  goods. 

That  it  will  apply  to  the  former,  provided  the  charterer  has  any  interest  at  risk,  is 
virtually  decided  in  the  case  of  Clark  v.  Ocean  Ins.  Co. ;  for  it  is  obvious  that  if  the 
term  freight  will  apply  to  that  part  of  the  amount  to  be  so  received  by  which  it  exceeds 
the  amount  to  be  paid  under  the  charter,  it  will  apply  to  the  whole.    The  case  of  Riley 
V.  Delafield,  7  Johns.  522,  does  not  appear  to  us  to  conflict  with  this  doctrinCi    In  that 
case  the  plaintiff  had  owned  the  vessel  and  had  chartered  her  to  K.    He  then  sold  the 
vessel  to  H.,  and  it  was  agreed  that  the  plaintiff  should  have  the  whole  benefit  of  the 
freight  for  the  voyage  upon  which  she  was  chartered.    The  plaintiff  then  insured  "  on 
the  freight  **  for  that  voyage,  without  making  any  disclosures  as  to  the  nature  of  his 
interest.    It  was  held,  that  there  could  be  no  recovery.     1 .  Because  "  all  the  interest  of 
the  plaintiff  was  founded  upon  this  special  agreement,  and  it  could  not  strictly  or  tech- 
nically be  denominated  freight,  since  it  was  not  an  interest  accruing  to  the  plalntiiT,  as 
owner  of  the  vessel  for  the  use  of  her."     2.  Because  there  was  a  material  concealment. 
The  first  reason  seems  to  be  a  sound  one,  for  the  plaintiff  was  not  charterer,  aa  the 
vessel  was  chartered  to  E.,  nor  was  he  the  general  owner,  nor  in  any  sense  could  he  be 
considered  the  owner  pro  hoc  vice,  and  the  case,  therefore,  does  not  seem  to  conflict 
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If  a  party  has  a  lien  on  freight  by  advancing  money  upon  it, 
he  can  insure  his  interest  under  the  nan)e  of  freight.^ 

There  is  a  rule  resting  on  public  policy  and  expediency,  that 
goods  carried  on  deck,  are  not  covered  by  a  general  policy  on 
cargo,  or  property,  or  goods.^  But  there  prevails  also  an  excep- 
tional usage  in  some  ports,  to  carry  any  goods  on  deck  on  cer- 
tain voyages  or  passages  ;  and  in  others,  to  carry  particular 
goods  in  this  way,  on  certain  voyages.  The  cases  are  quite 
numerous  on  this  subject,  and  present  some  anomalies.  But 
whatever  the  usage  may  be,  if  it  be  distinctly  established,  and 


with  the  decision  in  Clark  v.  Ocean  Ins.  Co.,  or  with  the  doctrine  which  we  have  sup- 
posed necessarily  to  follow  from  it.  V^e  find  no  other  case  which  seems  to  conflict 
with  it.  In  Mellen  v.  National  Ins.  Co.;  1  Hall,  452,  463,  the  plaintifl^,  on  the  arrival 
of  the  vessel,  was  to  receive  a  certain  amount  for  carrying  goods  and  to  pay  an  equal 
or  greater  amount  as  charterer.  Of  course  he  would  lose  nothing  if  she  did  not  arrive, 
and  hence  the*oonrt  held,  that  he  had  no  insurable  interest. 

VTe  think  it  clear,  therefore,  on  principle  and  authority,  that  a  charterer  may  insure 
under  the  name  of  freight  what  he  is  to  receive  for  carrying  the  goods  of  others,  pro* 
vided  that  amount  is  at  his  risk. 

Another  question  is,  whether  a  charterer  can  recover  the  increased  value  which 
tocraes  from  the  carriage  of  his  own  goods  under  the  name  of  freight.  From  the  cases 
dted  ante,  p.  205,  n.  4,  it  appears  that  a  general  owner  may  recover  this  under  the 
name  of  freight,  and  it  would  seem  at  first  to  follow  that  a  charterer,  or  owner  pro  hac 
vice,  could  do  the  same.  But  it  has  been  held  otherwise,  on  the  ground  that  the 
amount  paid  under  the  charter-party  is  to  be  considered  the  freight.  Cheriot  v.  Barker, 
3  Johns.  346 ;  Mellen  v.  National  Ins.  Co.,  I  Hall,  452,  463. 

1  Bobbins  v.  New  York  Ins.  Co.,  1  Hall,  325 ;  Hall  v.  Janson,  4  Ellis  &  B.  500,  29 
£ng.  L.  &  £q.  111.  See  also,  Winter  v.  Haldimand,  2  B.  &  Ad.  649.  In  Sansom  v. 
Ball,  4  Dall.  459,  the  plaintiff  insured,  under  the  term  **  freight  advanced,"  a  sum  of 
money  paid  for  the  privilege  of  filling  a  part  of  the  vessel.  Evidence  of  usage  was 
introduced  to  show  that  that  term  was  applied  to  the  amount  paid  in  that  manner. 

*  Wolcott  V,  Eagle  Ins.  Co.,  4  Pick.  429 ;  Adams  v.  Warren  Ins.  Co.,  22  Pick.  163 ; 
Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  22  Pick.  108;  Mil  ward  v.  Hibbert,  3  Q. 
B.  120.  In  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  PtAnam,  J.,  said :  **  The  gen- 
eral rule  unquestionably  is,  that  a  policy  on  goods  or  merchandise  or  property  in  general 
tenns^  on  board  a  ship,  does  not  extend  to  goods,  property,  or  merchandise  laden  on 
deck."  In  both  of  the  above  cases  the  question  was  very  elaborately  discussed,  and  many 
foreign  authorities  were  cited  and  commented  upon.  See  the  following  note,  and  Ross 
9.  Thwaite,  Park,  Ins.  25 ;  Backhouse  v.  Ripley,  id.  25;  Lenox  v.  U.  S.  Ins.  Co.,  3 
Johns.  Gas.  178;  Allegro  v.  Maryland  Ins.  Co.,  2  Gill  &  J.  136.  And  the  underwriters 
are  not  liable  for  a  neglect  to  specify  the  cargo  as  being  on  deck,  although  a  bill  of  lading 
stating  the  fact  was  handed  to  the  secretary  of  the  company,  before  the  policy  was . 
issued,  bat  which  he  did  not  open  or  read.  Smith  v.  Miss.  Mar.  &  F.  Ins.  Co.,  1 1  La. 
142.  In  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  259,  269,  insurance  on  a  vessel  and  her 
appurtenances,  was  held  not  to  cover  a  hawser  stowed  in  a  boat  upon  deck,  when  it 
should  have  been  in  the  hold. 
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known,  actually  or  constructively  to  the  insurer,  we  think  it  most 
countervail  the  general  rule,  and  an  insurance  either  on  goods 
generally,  or  on  freight  generally,  would  apply  to  such  goods  in 
the  same  way  as  if  they  were  carried  in  the  hold.^    And  it  has 


1  Id  Milwird  v.  Hibbert,  3  Q.  B.  110,  the  pr«ciM  qnwtion  raised  apon  demBiicr 
mt,  vhcther,  in  anj  c&se  whatever,  the  ahjp-ownor  can  recover  of  ihe  Dndenrriter  the 
value  of  goods  loaded  on  deck.  After  very  elaborate  arpnincntf  by  Mr.  CrCHWcll  OD 
one  aide  and  Sir  W.  W.  Follect  on  the  other,  and  a  moat  thorangh  ronsideration  ot  the 
anthoriiiea,  both  English  and  continental,  bj  the  mart,  it  iraa  held,  "  that  the  inera 
fact  of  stairiDg  gooda  on  deck  will  not  relieve  the  nndenvritera  from  responsibility, 
inasmuch  as  thej  maj  be  placed  there  according  to  tbe  usage  of  the  trade,  and  so  M 
not  to  impede  the  navignlion,  or  in  any  way  increase  the  risk." 

In  Da  Costa  d.  Kdmunds,  4  Camp.  143,  the  coart  seemed  to  regard  the  qnestlon  u 
one  of  concealment,  and  implied  that  if  the  fact  that  goods  were  to  be  carried  on  deck 
were  commqnicated,  the  policy  wonld  cover  ihcm.  Under  ibil  view  the  only  effect  of 
a  asage  woQld  be  to  obriste  the  necessity  of  making  any  representation,  and  it  wonld 
not  strinlj  be  applied  lo  affect  Ihe  construction  of  Ihe  langasge  of  the  policy.  There 
are  also  dida  In  the  case  of  the  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  H  Pick. 
lOB,  which  point  in  the  same  direction.  Pudtan,  J.,  said  :  "  And  we  certainly  agree, 
that  if  nndcrwrilei*  are  informed  of  the  kind  of  property,  and  such  property  is  usually 
carried  on  deck  for  its  own  safely,  particularly,  as  well  as  for  the  safety  of  the  ship  and 
the  whole  concern,  they  are  to  be  answerable  in  tbe  same  manner  as  if  thry  were  ex- 
pressly told  that  the  property  was  to  be  carried  on  the  deck  of  the  ship."  This  certaitily 
implies  that  a  commnnication  of  the  fact  that  the  goods  were  lo  be  carried  on  deck 
woald  bring  them  within  the  contract,  althongh  there  were  no  express  agreenieDt  lo 
that  etfect  in  the  policy.  Bat  Ihe  obvious  effect  of  this  view  of  the  case  would  be  to 
avoid  the  policy  la  lolo  for  concealment,  if  the  carrying  of  the  goods  on  deck  is  not 
communicated,  whereas,  if  Ihe  doctrine  applied  to  these  cases  is,  ihal  general  terms  in 
a  policy  will  not  ordinarily  cover  goods  placed  on  deck,  Ihe  policy  remains  valid  as  to 
goods  not  carried  on  dtck,  while  those  which  aro  so  carried  are  excluded  from  it.  Tbe 
latter  view  appears  to  he  the  one  taken  in  Milward  v.  Hihbert,  lapra,  and  in  the 
decision  of  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  lupra,  and  the  nature  of  the 
naage  required  in  the  latter  case  is  in  confbrmiiy  with  that  view.  If  the  gaesiion  were 
merely,  whether  the  assured  should  have  communicated  the  fact  that  the  goods  were  to 
be  carried  on  deck,  it  would  seem  to  be  auBlcieni  to  show  a  usage  to  carry  gooda  in 
that  manner  frequently,  for  this  would  pnt  the  underwriters  upon  iutjuiry,  and  that  is 
Bufflcient  to  discharge  the  assured  from  the  obligation  to  make  representations,  and  it 
wonld  not  be  necessary  to  show  a  usage  of  the  underwriters  to  pny  in  such  esses. 
But  if  it  is  incumbent  on  the  assured  to  show  that  terms,  which  ordinarily  do  not  apply 
ID  goods  on  deck,  are  on  the  ground  of  usage  to  be  applied  lo  them  in  any  particular 
case,  it  follows  that  a  usage  to  lo  appty  tkoie  lermi  must  be  shown.  It  is  not  enough  to 
show  that  goods  are  somelimex  or  often  so  carried  on  a  particular  voyage,  the  very 
statement  of  the  rule  that  goods  so  carried  are  to  he  excepted,  implies  thai  it  is  well 
known  that  they  are  so  carried.  Merely  increasing  the  number  of  exceptions  docs  not 
change  the  rule,  hut  a  usage  must  be  shown  lo  dispense  with  the  rale.  Taunlon  Cop- 
per Co.  V.  Merchanu'  Ins.  Co.,  22  Pick.  108 ;  Smith  v.  Miss.  F.  &  M.  Ins.  Co.,  1 1  La, 
14S.  If  it  could  be  shown  that  the  goods  insured  were  usually  carried  on  deck,  tbo 
very  fact  of  insuring  such  goods  would  show  an  agreement  to  dispense  with  the  mlo. 
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been  held,  where  the  "catchings"  in  a  whaling  voyage  were 
insured,  and  it  was  proved  that  the  word  included  blubber  which 
was  usaally  carried  on  deck,  that  the  underwriters  were  liable.^ 


So  U  has  been  held,  that  the  rule  does  not  apply  to  goods  which  can,  with  eqoal  or 
greater  safety  to  themselves  and  the  cargo  generally,  be  carried  on  deck.  Taunton 
Copper  Co.  v.  Merchants'  Ins.  Co. ;  Da  Costa  v.  Edmunds. 

Bot  the  fact  that  there  has  been  a  usage  to  stow  goods,  not  liable  to  injury  from 
dampness  on  deck,  if  there  is  a  suitable  cargo  in  the  hold,  was  held  not  to  be  sufficient 
to  cfaai^  the  underwriters.  Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.  Putnam,  J., 
Mid :  "  The  usage  stops  in  limine,  or  at  most,  is  only  one  step  in  the  journey.  The 
genenl  rule  of  law  which  we  have  considered,  supposes  tliat  goods  are  carried  on 
deck.  ....  The  usage  does  not  find  that  underwriters  have,  in  a  single  instance,  ever 
pftid  a  loss  upon  goods  carried  on  deck,  unless  there  has  been  a  special  contract  or  un- 
le»  from  the  nature  of  the  property  the  underwriters  were  by  law  to  be  presumed  to 
liaTe  nndertaken  that  particular  risk."  We  cannot  see,  however,  any  good  reason  for 
leqairing  that  a  usage  for  the  insurers  to  pay,  should  be  required,  if  the  usage  of  carry- 
ing certain  goods  on  a  certain  voyage  be  established,  and  the  insurers  insured  those 
goods  for  that  voyage  with  a  knowledge  of  that  usage  and  without  objecting  to  it. 

>  Rogers  9.  Mechanics'  Ins.  Co.,  1  Story,  603. 

18  • 
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CHAPTER    VII. 

OF  THE  RISKS  WHICH  ARE   COVERED  BY  THE  POLICY. 


SECTION   I. 

OF  THE   GENERAL  RESPOXSIBILITr  OF  DfSUKERS. 

The  insured  ia  never  to  be  indemnified  against  his  own  act; 
nor  against  loss  directly  caused  by  hia  own  personal  iniscon* 
dnct^    And  this  principle  has  been  carried  so  far  as  to  discbarge 


1  Emerigon,  ch.  xii.,  «.  II,  f  1,  Meredith's  Ed.  290,  Bsyi:  "It  'a  then  certain  that 
the  insuren  never  answer  for  dnfnagei  and  iMsea  whidi  happen  directly  throngh  the 
act  or  fault  of  the  assared  himaelf.  It  would  be,  in  fact,  intolerable  that  the  assnred 
ehoald  be  indemntfied  bj  others  for  a  loss  of  which  he  ia  the  author.  This  rale  it 
grounded  npoa  first  principles.  It  is  delivered  in  the  Law  dm  propontu.  It  is  applied 
to  the  contract  of  ingarance  bj  the  Guidon,  and  i»  repeated  in  all  our  books.  >St 
ooiui  eumll  ciJpA  asiecuraii,  nan  imenlar,  (utecuraiora.  It  is  a  general  rale,  from  whidi 
it  is  not  permitted  ro  derogate  b;  a  contrarj  agreement :  Nulla  paelimt  tffirl  putat  iw 
ilslui  pniMfFtur.  As  Pothiet  retDsrki  :  '  It  is  evident  that  I  cannot  validly  agree  with 
any  one  that  he  shall  charge  himself  with  the  faults  that  I  shall  commil.' "  The  pHo- 
dple  of  the  common  law  appears  to  be  ^c  same.  See  Skidmore  u.  Dcsdoity,  !  Johns. 
Cas.  77  ;  Gois  v.  Knox,  1  Johns.  Cas.  337 ;  Chandler  v.  Woreester  Mat.  F.  liu. 
Co.,  3  Cush.  328.  But  if  the  policy  excepts  loss  bf  the  design  of  (he  in^nrod,  the 
underwrilen  will  be  Uable  for  loss  occasioned  by  his  ne)>ltgence,  unless  it  be  so  gre^t 
as  to  amoant  to  fraud.  Catlin  u.  Springfield  F.  Ins.  Co.,  1  Snmner,  434.  In  the 
case  of  Amicable  Society  f.  Bolland,  2  Dow  &  C.  1,  a  case  of  life  insurance,  it  was 
held  that  the  insurers  were  Dot  liable  where  the  aasnred  was  executed  (or  felony.  And 
the  court  said  that  the  law  would  be  the  same  if  the  iaiurance  had  been  speciScally 
against  a  felonious  death.  This  question  was  much  considered  in  the  recent  case  of 
Thompson  v.  Hopper,  6  Ell^  &  B.  937,  38  Eng.  L.  &  Eq.  39.  It  ia  settled,  *s  we 
have  already  seen,  that  in  England  there  is  do  implied  warranty  in  a  time  policy. 
The  vessel  was  sent  to  sea  by  her  owners  in  an  unseawoniiy  condition,  ihcy  knowing 
the  fact.  Soon  after  sailiug,  it  was  found  to  \»  impossible  to  proceed  owing  to  her 
Gooditton,  and  she  was  brought  op  in  an  open  roadstead,  and  while  (here  by  an  acd- 
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the  insurers,  where  a  total  loss  could  be  attributed  to  the  owner's 
neglect  in  not  furnishing  funds.^  But  when  this  principle  is  ap- 
plied to  the  misconduct  of  the  agents  of  the  insured,  some  qual- 
ification is  necessary.  The  rule,  in  general,  must  be  this :  that 
the  principal  is  liable  for  the  defaults  of  his  agents,  when  acting 
as  such,  and  that  he  is  not  insured  against  loss  thence  arising,^ 
unles^t  is  clear  that  the  insurer  intended  to  take  upon  himself 
these  ^sks.  This  may  be  made  certain  by  express  clauses  in 
the  policy,  or  by  the  customary  and  practical  construction  of 
common  clauses.  Barratry,  is  expressly  mentioned  in  the  policy, 
and  will  be  considered  presently.  The  master,  officers,  and  crew, 
are  the  agents  of  the  owner  for  many  purposes ;  but,  as  a  gen- 
eral rule,  the  insurers  are  not  liable  for  a  loss  against  which  they 
insured  the  owner,  if  it  be  caused,  directly,  by  the  mistake, 
ignorance,  or  neglect,  of  the  master  or  crew.  There  is  scarcely 
any  department  of  the  law,  in  which  the  liability  of  a  principal 
for  the  acts  of  his  agent,  has  not  caused  much  difficulty ;  and 


dent  nnconnected  with  her  anseaworthiness,  she  was  wrecked.  If  she  had  been  sea- 
worthy when  she  left  the  harbor,  and  had  prosecuted  her  voyage  without  being  brought^ 
up  in  the  ipadstead,  there  was  strong  reason  for  believing  that  she  would  have  weath- 
ered the  storm  and  reached  her  port  of  destination  in  safety.  It  was  contended  on 
this  state  of  (acts,  that  as  the  proximate  cause  of  the  loss  was  a  peril  insured  against, 
the  anderwriters  were  liable,  although  the  remote  cause  was  the  negligence  of  the 
owners.  And  it  is  difficult  to  see  why  this  argument  should  not  prevail,  if  the  under- 
writen  would  be  liable  in  such  a  case  for  the  negligence  of  the  master.  There  seems 
to  be  no  reason  why  the  underwriters  should  be  responsible  for  the  acts  of  the  servant, 
and  not  for  those  of  the  owner.  The  doctrine  causa  proxima  rum  remota  spedatur 
would  seem  equally  applicable.  But  the  court  held,  as  we  think  rightly,  that  the  neg- 
ligence of  the  owner  was  the  causa  sine  qua  non,  and  that  the  underwriters  were  there- 
fore not  liable. 

^  Am.  Ins.  Co.  v.  Ogden,  20  Wend.  287. 

*  Thus  it  has  been  held  in  England,  that  if  the  goods  msured  are  libelled  for  salvage 
in  the  Admiralty  Court,  and  the  master  neglects  to  tender  a  specific  sum  for  salvage, 
and  to  offer  to  pay  costs,  the  insurers  are  not  liable  for  the  expenses  incurred  in  that 
oonrt.  Rosetto  v.  Gumey,  11  C.  B.  176,  7  Eng.  L.  &  Eq.  461.  But  we  doubt 
whether  such  would  be  the  rule  in  this  countiy.  So  if  the  goods  are  lost  by  capture, 
owing  to  the  neglect  of  the  captain  to  claim  them  as  his  own,  there  being  an  agree- 
ment to  that  effect  existing  between  the  captain  and  the  insured,  it  has  been  held  that 
the  underwriter  is  not  liable.  Himely  v.  Stewart,  1  Brev.  209.  And  in  Vos  v.  United  Ins. 
Co.,  2  Johns.  Oas.  180,  187,  the  court  said  :  "  The  act  of  the  master  must  be  referred 
to  his  principal  who  -appoints  him,  and  whenever  a  loss  happens  through  the  master's 
foaity  unless  that  fault  amounts  to  barratry,  the  owner,  and  not  the  insurer,  must  bear* 
it."  See  also,  Goix  o.  Low,  1  Johns.  Cas.  341  ^  Andrews  t;.  Essex  F.  &  Mar.  Ins.^ 
Co.,  3  Mason,  6 ;  Howland  v.  Mar.  Ins.  Co.,  2  Cranch,  C.  C.  474. 
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this  13  eminently  true  of  the  law  of  insurance.  One  of  the 
most  difBcult  of  those  queutiona  ariaes  when  there  is  a  loss 
cautted  by  the  unseaworthiness  of  the  ship,  but  this  unsea- 
worthiness is  caused  by  the  negligence  of  the  master  and  crew. 
We  endeavor  to  present  the  existing  condition  of  the  adjudica- 
tion on  this  subject  in  our  note.^ 


'  This  qnwiion,  how  fur  the  nnderwriten  are  linble  for  a  loss  ciand  by  a  peril 
LDSured  againsl  when  the  veuel  ie  in  an  unBcswonhy  condition,  owing  to  the  negligence 
of  the  maateritDd  crew,  docs  not  seem  to  be  caiiiely  Gctllcil  l>;  the  auihori  ties,  Ii  ia  rerj 
clear  that  the  unJerwrile™  do  not  insure  against  the  negligence  of  the  mnsicr  and 
crew,  nor  losaee  arising  direeilv  from  Guch  ncglij^nce.  And  it  was  formerly  held  m 
England,  that  where  the  loss  was  the  direct  consequence  of  sacb  negligence,  no  actioa 
would  lie,  although  the  immediate  cause  of  the  Iota  was  a  peril  insured  against.  Law 
V.  Hoi  lings  worth,  7  T.  It.  160.  The  negligence  being  regaidcil  as  the  eauaa  tine  ipia 
mm,  ihe  efficient  cause  of  the  toss.  But  in  Busk  v.  koynt  Exch.  Ass.  Co.,  a  B.  & 
Aid,  73,  it  was  held  that  the  Dndcrwritcrs  were  liable  for  the  loss  of  a  vessel  bj  ■  fire 
canH-d  bj  tbe  negligence  of  the  loHto  in  lighting  a  fire  in  a  stove,  and  not  seeing  that 
il  was  properly  extinguished,  the  fire  being  regarded  as  the  pro^iimnle  and  the  uegli- 
gcncc  as  tbe  remote  cause  of  [be  loss.  In  ibis  case  the  insurance  was  against  fire,  and 
harratiy,  and  the  court  held  that  as  the  insurers  hud  undertaken  to  indemnify  ths 
plainiiff  for  the  wilfnl  misconduct  of  the  master  and  rn;w,  it  was  not  too  much  to  say 
Mhnt  ihey  also  meant  to  indcmniry  him  against  a  loss  arising  from  the  negligence  of 
the  same  persons.  Bnt  iho  Supreme  Court  of  New  York,  in  a  very  similar  case  de- 
cided two  years  previous,  said  :  "  The  tery  eircnmstance  of  assuming  the  risk  of 
barralrons  conduct,  affords  a  strong  presumption  that  the  underwriters  are  responsible 
only  for  such  misconduct  as  amounts  to  barratry."  Grim  i>,  Pliceniit  Ins.  Co.,  13 
Johns.  451,  458.  This  seems  much  mote  in  sccordance  with  principle,  than  the  rea- 
■oning  of  the  English  court.  I<  is  now,  however,  settled  both  in  England  and  ja  thia 
country,  that  if  ibe  loss  is  caused  by  a  peril  insured  against,  the  underwriters  are  lia- 
ble, although  the  remote  cause  be  tbe  negligence  of  the  master  and  crew,  and  thia 
whether  bBrratry  be  insured  against  or  not.  Walker  c,  Maitland,  5  B.  &  Aid,  171 ; 
Sliorci'.  Bentall,TB,  &C.  798,  n, ;  Bishop  v,PentInnd,  T  B,  &C.  219, 1  Man,  &  R.  49  ; 
Dixon  V.  Sadler,  5  M,  &  W,  405,415,  8  M.  &  W,  895;  Itcdman  c' Wilson,  14  M.  & 
W.476;  I'aupscolns.  Co.  B.  Cou1ler,3Pet,  aS2;  Waters  w.  Merchants' Louisville  Ins. 
Co.,  i  McUan,  C.  C.  27S,  279,  1 1  1^1.  313  ;  Williams'  P.  Suflblk  Ins.  Co.,  3  Somner, 
370,276;  Firemen's  Ins.  Co.  r.  Howell,  13  B.  Mon.  31 1,  318;  Draper  c.  Comm.  Ids. 
Co.,  4  Ducr,  S34,  S39;  St.  Louis  Ins.  Co.  i>.  Glasgow,  8  Mo,  713;  Henderson  v. 
Wesiern  Mar.  4F.  Ins.  Co.,  10  Hob.  La.  164;  Georgia  Ins.  4  Tmst  Co.  v.  Dawaon, 
2  Gill,  36S;  Am.  Ins.  Co.  r.  Insley,  7  Barr,  223;  Neison  k.  Suffolk  Ins.  Co.,  B  Cash. 
477,  49S.  In  Ohio,  it  was  held  in  several  cases,  that  the  underwriters  were  not  lisMo 
in  Ihe  case  in  point.  Gazzam  u.  Ohio  Ins.  Co.,  Wright,  202;  Jolly  p.  Ohio  Ins.  Co., 
Wright,  S39;  Lodwicfca  u.  Ohio  Ins.  Co.,  S  Ohio,  433;  Pulion  v.  Lancaster  Ohio  Ins. 
Co.,  7  Ohio,  5;  Howell  i-.  Cincinnati  Ins.  Co.,  T  Ohio,  876;  but  these  eases  ha** 
aincc  been  overruled  by  Perrin  v.  Protection  Ins.  Co..  II  Ohio.  147.  In  Masaacha- 
setts,  i)  was  held  in  an  early  case,  that  the  undeniTilen  were  not  liable  for  a  captDr«, 
occnsioneil  by  the  ncgligcnco  of  the  masicr.  Cleveland  v.  Union  Ins.  Co.,  8  Mass. 
308,  but  this  doctrine  is  vinoally  departed  from  in  the  case  of  NdImu  v.  Suffolk  Ins. 
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If  tbe  fault  of  his  servants  subjects  the  ship-owner  to  a  claim 
for  compensation  by  the  shippers  of  cargo,  this  does  not,  of 
itself,  exonerate  the  insurers  of  the  cargo,^  although,  if  the  ship- 
pers, in  such  a  case,  claim  of  the  insurers,  they  must  enforce  their 
claim  against  the  ship-owner  for  the  benefit  of  the  insurers,  or 
transfer  it  to  them,  nor  will  any  loss  be  attributed  to  the  fault 
or  misconduct  of  the  master  or  crew,  which  can  be  as  well  ac- 
counted for  by  the  perils  insured  against^ 

The  general  principle,  that  one  is  answerable  for  the  acts  of 
bis  agent,  only  when  those  acts  are  done  during  the  exercise  of 
the  agency,  applies  to  the  master  and  crew,  so  far  that  if  they 
commit  larceny,  or  violence,  or  any  other  crime,  the  owner  can- 
not be  responsible  for  this,  nor  lose  his  claim  on  the  insurers  for 
a  loss  arising  from  it,  unless  he  can  be  connected  with  this  act, 
either  by  the  authority,  or  directions  he  gave,  or  in  some  other 
way,  and  not  merely  by  the  fact  that  he  appointed  and  employed 
them  in  his  ship.  Agents  expressly  appointed,  or  factors  or  con- 
signees represent  the  owner  in  all  the  business  which  they  under- 
take, by  his  authority,  to  do  for  him,  and  he  is  liable  for  their 
acts  or  neglect  while  they  so  represent  him.*  But  no  one  is  an 
agent  of  the  owners  for  any  purpose,  although  he  performs  a 
service    for  which   the    owner   must   pay,   unless    the    owner 


Co.|  tupra.  In  Waters  v.  Merchants'  Lonisrille  Ins.  Co.,  supra,  two  questions  were 
raised,  first,  whether  the  underwriters  were  liable  for  a  loss  occasioned  by  the  bfirratry 
of  the  master  and  crew,  and  second,  whether  they  were  liable  for  a  loss  occasioned  bj 
the  negligence  of  the  same  persons.  Speaking  of  the  first,  Mr.  Justice  Story  said : 
**  We  have  no  hesitation  to  saj,  that  a  loss  by  fire  caused  by  the  barratry  of  the  mas- 
tar  or  creWy  is  not  a  loss  within  the  policy.  Such  a  loss  is  properly  a  loss  attributable 
to  the  barratry,  as  its  proxlttiate  cause,  as  it  concurs  as  the  efiicient  agent,  with  the 
element,  eo  insianti,  when  the  injury  is  produced."  There  seems  to  be  no  good  reason 
why  the  same  line  of  ai^ument  should  not  apply  to  the  case  of  a  loss  by  negligence, 
bat  the  court  held  that  it  did  not.  It  appears  to  us  impossible  to  reconcile  these  cases 
with  tbe  authorities  cited  ante,  p.  140,  n.  I.    See  also,  post,  §  3,  of  this  chapter. 

1  Cullen  v.  Butler,  6  M.  &  S.  461,  466. 

'  See  Potter  r.  Suffolk  Ins.  Co.,  2  Sumner,  197. 

*  See  Tanner  v.  Bennett,  Ryan  &  M.  182 ;  Ludlow  v.  Col.  Ins.  Co.,  1  Johns.  335  ; 
Low  17.  Davy,  5  Binn.  595.  In  Wilbraham  v.  Wartnaby,  Lloyd  &  W.  144,  the  agent 
of  tbe  consignor  at  the  port  of  destination,  acting  under  the  impression  that  the  ii^i- 
pmtation  was  prohibited,  and  that  he  was  doing  the  best  for  all  parties,  gave  informa- 
tion to  the  government,  expecting  thereby  that  he  should  obtain  a  restoration  of  the 
goods  if  they  should  be  seized.  They  were  seized  before  landed,  and  the  underwriters 
•et  up  in  defence  that  but  for  the  act  of  the  agent  they  would  not  have  been  seized 
until  after  the  expiration  of  the  risk,  but  the  court  held  them  liable. 
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voluntarily  employed  him.  Therefore  he  is  not  lesponsible,  so 
as  to  discharge  the  insurers,  for  a  loss  occasioned  by  a  pilot 
whom  he  was  required  by  law  to  take.'  Nor  could  he  be  for 
the  loss  caused  by  the  ignorance  or  negligence  of  a  pilot  who 
was  employed  voluntarily,  if  he  had  exhibited  to  the  master  the 
customary  evidence  that  he  was  duly  commissioned.  If,  indeed, 
a  master  employed  an  incompetent  person  as  pilot,  whom  he 
had  no  sufficient  reason  to  believe  competent,  this  would  be  an 
act  of  negligence  on  the  part  of  the  master,  the  effect  of  which 
upon  the  owner  or  insurers  would  be  determined  by  the  princi- 
ples above  stated. 

A  very  universal  rule,  coming  frequently  into  application, 
limits  the  responsibility  of  the  insurers  to  extraordinary  risks. 
We  have  already  seen,  that  the  insured  always  warrants  by  con- 
struction of  law,  that  bis  ship  is  able  to  encounter  safely  all 
ordinary  risks,  for  this  is  precisely  what  is  meant  by  sea-worthi- 
ness; and  it  amounts  to  an  agreement  to  warrant  the  insurers 
against  all  ordinary  risks.^  And  if  a  vessel  be  lost  or  injured 
and  the  loss  evidently  arose  from  an  ordinary  peril,  as  from  com- 
mon weather,  or  the  common  force  of  the  waves  or  winds,  the 
insurers  are  not  liable,  for  the  very  reason  that  the  ship  is  war- 
ranted as  able  to  withstand  such  assaults.^ 

And  even  if  the  peril  itself  be  extraordinary,  as  stranding,  the 
insurers  are  answerable  only  for  such  consequences  of  this  as  are 
extraordinary;  at  least,  not  for  such  as  are  invisible,  indefinite, 
and  Conjectural ;  such  as  a  straining,  unless  it  is  of  such  a  nature 
as  to  cause  a  direct  damage  to  the  vessel.*     So  they  are  not  lia- 


1  Sec  ante,  Vol.  I.  p.  4S4~1S6. 
*  Crafti  c.  Manhall,  7  Car.  &  P.  .^97. 
Mr.  Jiutice  ThompMin  uiid  :  "  The  ipaan 


r.  Chnrch,  1  Caines,  ai7,  834, 
)Til/  to  mdemnify  against  the 


estraordinarr  and  unforCBeen  perile  of  tbe  eca,  ni 
ererjr  ihip  mast  1)e  exposed  in  the  usaal  eouru 
Colei  f.  Har.  Ina.  Co.,  3  Wash.  C.  C.  199. 

■  See  post,  p.  S20,  n.  1. 

*  In  Sage  v.  Middleiown  Jna.  Co.,  1  Conn.  S 
■training,  was  of  such  a  nature,  that  it  coold  not 

Ing  the  thip.  The  Court  said  ;  "  The  allowance  of  such  a  claim  would  open  a  d 
for  infinite  fraud,  impoiilion,  and  unccrtainlj,  and  end  in  the  destruction  of  all  that  is 
valuable  in  inturance."  The  question  came  up,  but  was  doI  decided,  in  Fecle  ■>.  SdT- 
folk  Ins.  Co.,  7  Pick.  3M.  Parker,  C.  J.,  laid :  "  Tho  mode  of  computation  ia  of  « 
Tery  queacionable  chatacter Indeed,  we, cannot  bnt  think  Ibeic  has  been  a, 


3S.  343,  the  injury  complained  of  bj 
'«  rcpaind,  otherwise  than  bj  reboUd- 
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ble  for  the  effects  of  time ;  or  of  wear  and  tearA  But  though  an 
dd  vessel  when  injured,  may  require  more  repairs  than  a  new 
oile  would,  yet  it  has  been  held,  that  the  insured  are  entitled  to 
have  her  put  in  the  same  condition  she  was  in  before  the  acci- 
dent.^ But  this  rule  must  be  qualified,  and  we  think  should  be 
stated  as  follows :  The  underwriters  are  liable  for  all  damages 
caused  by  a  peril  insured  against,  which  happens  to  a  sea-worthy 
ship,  even  though  this  damage  be  greater  than  would  have 
resulted,  had  the  vessel  been  stronger.  The  underwriters  are  not 
liable  for  ordinary  leakage ;  but  this  is  sometimes  expressly  pro- 
vided for.  So  should  the  rule'  be  as  to  common  breakage,  or 
sinodlar  deterioration.^  And,  if  cables,  sails,  rigging,  anchors, 
boats,  or  the  like,  give  out  and  are  lost,  under  ordinary  circum- 
stances, without  peculiar  strain  or  any  known  extraordinary  risk, 
the  loss  will  be  attributed  to  wear  and  tear.^    In  some  instances, 


straiDJiig  of  the  cause,  as  well  as  of  the  vessel,  in  order  to  charge  the  underwriter." 
See  also,  the  dictum  of  Putnam,  J.,  in  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  456, 
466.  In  Giles  v.  Eagle  Ins.  Co.,  2  Met.  140,  the  vessel  was  repaired  so  as  to  he  sea- 
worthy, and  afterwards  performed  her  vojages  well,  and  was  insnred  at  the  same 
premium,  and  at  the  same  valuation  as  before  the  damage,  but  the  jury  allowed  for 
"  damage  of  hogging  and  strain,  $835."  It  was  proved,  that  the  whole  body  of  the 
vessel  was  injured,  that  some  of  the  timbers  were  lifted,  some  of  her  treenails  started, 
and  that  the  injury  from^he  strain  or  hogging  remained  after  the  repairs,  and  affected 
not  only  the  beauty  but  the  strength  of  the  vessel,  and  could  not  be  perfectly  repaired, 
except  by  rebuilding  the  vessel.  The  court  held  that  the  plaintiff  was  entitled  to 
^  recover.  Putnam,  J.,  said  :  "  We  do  not  intend  to  shake  the  doctrine  which  we  have 
recognized  touching  imaginary  or  theoretical  strains.  It  may  be,  theoretically  speak- 
ing, that  whenever  a  ship  takes  the  ground,  all  her  timbers,  from  the  keel  to  the  water- 
wa]^,  must  of  necessity  bo  in  some  degree  disjointed.  But  this  is  not  such  a  case. 
Here  the  damage  is  actual,  visible,  and  tangible.  And  if  this  -vessel  should  here- 
after take  the'  ground,  or  encounter  extraordinary  seas,  it  is  not  to  be  expected  that 
she  would  stand  the  shock  as  well  as  if  her  timbers  had  not  been  lifted  and  dis- 
jointed." 

^Fisk  V,  Commercial  Ins.  Co.,  18  La.  77 ;  Coles  v.  Mar.  Ins.  Co.,  3  Wash.  C.  C, 
159 ;  Dupeyrc  v.  Western  M.  &  F.  Ins.  Co.,  2  Hob.  La.  457. 

'  Fisk  r.  Commercial  Ins.  Co.,  supra, 

'  Mr.  Benecke,  Phillips'  £d.  443,  says :  "  According  to  the  custom  at  Lloyd's,  the 
underwriters  are  liable  for  breakage  and  leakage  only,  if  the  vessel  struck  the  ground 
with  such  violence  as  to  derange  her  stowage.  Whenever  a  loss  for  leakage  is  claimed 
in  sach  cases,  the  ordinMv  leakage  to  which  the  article  would  have  been  subject,  with- 
out such  an  event,  ougnB  be  deducted." 

*  Thus,  where  an  ancoOT  is  lost  by  the  cable  being  chafed  upon  a  rocky  ground,  it  is 
not  a  loss  by  a  peril  of  the  sea.  Yalin,  tit.  Ass.  art.  29 ;  Benecke  on  Av.  ch.  IX., 
Phillips'  £d.  379.  See  also,  1  Phillips,  Ins.  4  1 105 ;  Coles  r.  Marine  Ins.  Co.,  3  Wash. 
C.  C,  159 ;  Dupeyre  p.  West.  Mar.  k  F.  Ins.  Co.,  2  Rob.  La.  457. 
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the  nature  of  the  loss  determines  this  question.  If  a  rope  gives 
way,  generally,  it  would  be  because  it  was  not  strong  enough. 
If  timbers  are  broken,  the  injury  would  generally  imply  extra- 
ordinary violence.  If  the  damage  or  loaa  fall  on  the  spars,  the 
sheathing,  or  upper  works,  or  boats,  there  must  always  be  an  in- 
quiry into  the  circumstances  of  the  case,  into  the  degree  of  vio- 
lence which  caused  the  loss,  and  the  manner  in  which  the 
lost  article  was  secured  against  injury.  Thus,  if  a  boat  is 
lashed  on  deck,  only  extreme  violence  would  tear  it  away.  If 
hung  from  the  davits,  at  the  stern  or  side,  it  is  easily  lost  by 
no  uncommon  peril,  and  it  may  be  a  question  whether  it  was  so 
secured  at  that  very  time,  as  to  be  sea-worthy,  that  is,  able  to 
encounter  the  perils  it  must  be  expected  to  meet.  So  the  indefi- 
nite deterioration  of  the  ship  by  straining,  the  opening  of  seams, 
or  buttends,  without  a  storm,  or  violence,  and  the  like,  are  not 
covered  by  the  policy.*  Another  rule,  quite  as  universal,  exempts 
the  insurers  from  all  liability  for  a  loss  caused  by  the  qualities 
of  the  thing  lost.  Articles  of  commerce  which  are  subjects  of 
insurance,  differ  so  materially  in  their  liability  to  decay,  that 
provision  is  made  for  this  by  the  memorandum,  as  we  have  seen. 
It  is  also  a  rule,  that  the  insurers  are  liable  for  no  subject- 
matter  of  insurance,  which  is  destroyed  by  reason  of  its  own 
inherent  defects,  or  tendencies.^  But  this  rule  does  not  apply  to 
tendencies  which  are  called  into  activity  only  by  a  peril  insured 
against  Thus,  if  hemp  insured,  burns  up  or  rots  from  sponta- 
neous ignition  or  fermentation,  it  being  known  that  this  may' 
happen  if  the  hemp  be  damp,  but  not  if  it  be  dry,  the  question 
would  be,  whether  it  was  damp  or  dry  when  it  was  put  on 
board.  If  it  were  then  damp,  or  if  it  were  then  dry  but  became 
damp  through  the  fault  or  defect  of  the  ship,  the  insurers  would 
not  be  liable,  either  for  the  hemp,  or  for  the  ship,  if  the  burning 
hemp  destroyed  the  ship.  But  if  the  hemp  were  dry  when  laden, 
and  was  afterwards  wet  by  reason  of  the  straining  of  the  ship  in 
a  storm,  or  by  the  shipping  of  a  sea,  or  any  like  peril,  then  the 
insurers,  whether  on  the  ship  or  cargo,  would  be  liable.' 


'  See  supra,  p.  SI*,  n.  4.  • 

■  Enictii^n,  r.  12,  (  9,  Meredith's  Ed.  p.  311. 

'  In  Bovd  1-.  Dubois,  3  Cmnp.  133,  tneunmre  was  eflecled  on  hemp,  on  a  Yoyage 
from  LoDdoD  to  the  const  of  Devonshire.    On  tbq  Toyigc,  a  fire  broke  ODt  in  the  Dight, 
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SECTION  n. 

OV  LOSSES  ARISINQ  FROM  A  PROHIBITED  OR  CONTRABAND  TRADE. 

This  subject  has  already  been  considered  in  some  of  its  rela^ 
tions.  Here  we  would  remark,  that  insurers  are  responsible  for 
losses  caused  by  a  breach  of  the  laws  of  foreign  countries  re- 
specting revenue  and  trade,  unless  some  express  exception  is 
added  in  their  favor,  provided  they  had,  in  any  way,  either  notice 
or  knowledge,  or  should  have  inferred  from  facts  in  their  posses- 
sion, that  it  was  the  intention  of  the  insured  to  engage  in  such 
a  trade.*  And  even  if  there  be  a  warranty  against  prohibited 
trade,  if  goods  specifically  named  are  known  to  be  prohibited 
at  the  port  to  which  the  ship  is  expressly  destined,  it  has  been 
held  that  the  insurers  are  liable  for  a  loss  of  the  property  by  a 
seizure,  for  a  disregard  of  the  prohibition.^     It  is,  however,  an 


and  the  greater  part  of  the  cargo  was  consumed.    Lord  EUenborotigh  said :  "  If  the 
hemp  was  put  on  board  in  a  state  liable  to  efTervesce,  and  it  did  effervesce,  and  gener- 
ate the  fire  which  consumed  it,  upon  the  common  principles  of  insurance  law,  the 
insured  cannot  recover  for  a  loss  which  he  himself  has  occasioned." 
'  ^  See  ante,  p.  19,  n.  1. 

'  Seton  V.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  175.  Insurancevras  effected  on  cargo 
to  ports  in  Cuba  and  back,  declared  in  a  written  clause  to  be  on  goods  and  specie, 
both  or  either,  valued  at  a  certain  sum,  with  the  usual  printed  clause  of  warranty 
against  any  charge  or  loss  on  account  of  any  illicit  or  prohibited  trade.  Mr.  Justice 
Washifigton  admitted  that  the  printed  and  written  clauses  were  to  be  construed  so  as 
to  give  effect  to  both,  but  held  that  as  specie  would  have  been  included  in  the  general 
term  goods,  and  as  specie  was  known  to  be  prohibited,  the  clause  meant  "  we  do  not 
know  what  the  goods  are,  we  therefore  do  not  insure  them  against  illicit  or  prohibited 
tiade,  bat  we  do  insure  the  specie."  In  a  nisi  prius  case  in  New  York,  the  decision 
was  pat  on  the  ground  that  the  printed  clause  was  controlled  by  the  written.  Van 
Nat,  J.,  said :  "  There  can  be  no  question  but  that  the  insurers  assume  the  contraband 
risk,  when  contraband  articles  are  set  forth  and  expressly  named  in  the  policy.  Such 
spedGcation  must  be  considered  as  notice  to  the  insurer,  and  will  control  the  printed 
claose."  Howland  ».  Comm.  Ins.  Co.,  Anthon,  N.  P.  26.  But  in  Goicoechea  v. 
Loaisiana  State  Ins.  Co.,  18  Mart.  La.  51,  the  court  held  that  as  the  printed  and  writ- 
ten words  would  stand  together,  the  latter  should  not  control  the  former,  but  the 
insurers  should  be  held  only  for  loss  caused  by  perils  of  the  sea  on  the  voyage,  and 
not  for  illicit  trade,  although  the  cargo  was  described  in  the  policy  as  Spanish,  and 
condemned  on  that  account.    And  it  is  clear  that  where  the  warranty  is  in  writing, 

YOl.  n.  ,  19 
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unquestionable  role,  that  if  the  policy  contains  an  exception  of 
all  risks  from  contraband,  war,  or  illicit  or  prohibited  trade,  and  a 
part  of  the  property  insored  is  exposed  to  that  danger,  and  a  Iosh 
accrues  therefrom  to  that  part  or  to  the  residue,  the  underwriters 
are  not  held,  unless  there  is  something  in  the  policy  which  most 
be  regarded  as  controlling  or  limiting  that  exception.^  If  iiucb 
trade  is  intended,  and  no  notice,  and  nothing  equivalent  to 
notice,  is  given  to  the  insurers,  they  are  not  responsible  for  a  loss 
caused  by  such  trade.'  But  if  without  any  such  intention,  there 
was  an  actual  violation  of  some  foreign  law  without  the  knowl- 
edge or  the  default  of  the  owner  or  his  agents,  the  insurers  may 
be  responsible.  But  the  question  is  one  of  some  difficulty. 
Thus,  if  war  begins  after  the  policy  is  made,  the  insurers  are 
held  for  any  loss  caused  by  violation  of  any  ordinances  or 
roles  springing  from  a  state  of  war,  until  such  notice  reaches 
the  insured  or  his  agent,  as  makes  the  violation  of  these  rules 
or  ordinances  his  default.^     If  there  is  a  loss  by  capture  for  a 


the  undenrritera  ore  not  liable.     Church  v.  Uabbart,  3  Crench,  187,  232;  Higgineene. 
PomGrof,  11  Mass.  104. 

J  Soo  post,  section  9. 

'  Thus  in  Andrews  v.  Essex  F,  &  M.  Ins.  Co.,  3  Mnson,  6,  17,  Mr.  Justice  Sorj 
said :  "  It  i9  perfectly  Bellied  that  the  underwriten,  hy  the  general  terms  of  the  pol- 
icy, are  not  liable  for  anj  toss  arising  from  foreign  illicit  trade,  unless  the  paliej  be 
nndenrrilten  with  the  fall  knowledge  on  their  part  thai  Euch  whs  Ihe  object  of  the  voy- 
age. This  ia  the  general  doctrine  of  foreign  mariiiroe  writers,  and  has  been  recogniwd 
in  the  fullest  manner  by  tho  common  law  tribanals."  See  2  Valin,  lib.  3,  til.  6,  art. 
49;  Richardson  v.  Maine  Ins.  Co.,  6  Mass.  102;  Parker  u.  Jones,  13  Mass.  ITS.    See 


169,11 


■  Wood  i>.  New  England  Mai.  Ins,  Co.,  11  Mass.  31.  Jn  Ihii  case  tbc  policy  con- 
tained the  following  memorandum  :  "  It  la  understood  the  company  are  not  liable  for 
any  loss  or  expense  arising  from  the  violaiion  of  the  existing  lows  or  regulations  of 
any  of  the  bcUigereDt  powers  restricting  neutral  commerce."  The  vessel  was  captured 
by  a  French  vessel  under  the  Milan  decrtc,  which  had  not  been  promulgated  at  the 
time  ihe  policy  waa  made,  on  the  pretext  that  the  ship  bad  come  from  a  British  poit, 
and  had  been  spoken  with  by  British  croisecs.  It  would  appear  b.v  the  laDguage  of 
the  court  on  page  thirty-six  that  the  policy  contained  the  usual  clause  insuring  (bo  ro- 
se! against  arrest  and  detention,  and  the  only  qacstion,  therefore,  ivhb  whether  the 
Milan  decree  was  an  existing  regulation  within  the  memorandum ;  and  llio  coatt  held 
that  it  was  not. 

In  Archibald  v.  Mercantile  Ins.  Co.,  3  Pick.  70,  and  in  Parker  b.  Jones,  13  ilnst. 
173,  it  was  held  that  if  a  voyage  is  prohibited,  and  both  pnnicB  are  ignorant  of  the 
fact,  the  insurers  are  not  liable.  And  in  a  case  where  a  vessel  sailed  for  a  port  which 
was  at  the  time  blockaded,  both  parties  being  ignorant  of  the  fact,  atid  the  master,  on 
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pretended  violation  of  a  blockade  which  did  not  actually  take 
place,  and  the  capture  is  therefore  illegal,  it  would  seem  that  the 
insurers  should  not  be  discharged.^ 


SECTION  m. 

OF  THE  MEANING  AND   EXTENT  OF  PERILS   OF  THE  SEA. 

A.    Of  Perils  generally. 

Those  usually  enumerated  in  American  policies,  are  perils  of 
the  sea,  fire,  barratry,  theft,  piracy,  capture,  arrests,  and  deten- 
tions.^  The  general  clause  "  all  other  perils  "  is  usually  restricted 


learning  it,  discontinued  his  voyage  and  sailed  for  home,  but  was  captnrod  on  the 
way,  it  was  held  that  the  underwriters  were  only  liable  for  losses  by  perils  insured 
against  up  to  the  time  of  the  discontinuance  of  the  voyage.  Richardson  v.  Maine 
Ins.  Co.,  6  Mass.  102.  In  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason,  6,  18,  the 
port  of  detitination  was  restricted  from  foreign  trade,  but  it  was  believed  by  both  par- 
ties that  the  trade  would  be  lawful  before  the  vessel  arrived.  In  point  of  fact,  the  port 
was  not  open  and  the  vessel  was  seized.  It  was  argued  that  the  underwriters,  having 
iasnred  the  voyage  to  the  port  of  destination,  must  be  presumed  to  warrant  an  entry 
into  the  port  for  the  purpose  of  inquiry.  But  Mr.  Justice  Story  said :  "  T]|e  true  prin- 
ciple seems  to  me  to  be  this,  that  the  policy  guarantees  an  indemnity  in  going  to  the 
port  against  all  losses  by  the  perils  insured  against ;  and  unless  the  peril  of  illicit  entry 
at  the  port  be  contemplated  as  one  of  the  risks  insured  against,  the  underwriters  are 
Dot  held."  See  also,  in  respect  to  the  question  whether  a  denial  of  entry  at  the  port 
of  destination  is  a  risk  within  the  common  policy,  post,  section  7. 

^  Sawyer  v.  Maine  F.  k  M.  Ins.  Co.,  12  Mass.  291. 

^  The  common  clause  in  the  English  policies  enumerating  the  perils  is  as  follows : 
"  Touching  the  adventures  and  perils  which  we,  the  assurers,  are  content  to  bear,  and 
do  take  upon  as  in  this  voyage,  they  are  of  the  seas,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at  sea, 
arrests,  restraints  and  detainments  of  all  kings,  princes,  and  people,  of  what  nation, 
quAltty  or  condition  soever,  barratry  of  the  masters  and  mariners,  and  of  all  other 
perils,  losses,  or  misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or  damage 
of  the  saiif  goods  and  merchandises  and  ship,"  etc.  Vaucher's  Guide,  Mar.  Ins.  86  ; 
2  Aniould,  Ins.  792.  This  clause  has  been  modified  in  form  in  most  of  the  American 
policies,  and  some  changes  have  been  made  in  the  substance. 

The  perils  usually  enumerated  in  the  Boston  policies  are,  "  of  the  seas,  fire,  ene- 
mies, pirates,  assailing  thieves,  restraints  and  detainments  of  all  kings,  princes,  or 
people,  of  what  nation  or  quality  soever,  barratry  of  the  master,  unless  the  insured 
be  owner  of  the  vessel,  and  of  mariners,  and  all  other  losses  and  misfortunes,  which 
have,  or  shall  come  to  the  damage  of  the  said ,  or  any  part  thereof,  to  which 
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in  its  extent  and  operation  by  the  ennmerations  of  the  perils  in 
the  policy,  and  embraces  only  other  perils  of  the  like  kind.  The 
phrase,  perils  of  the  seas,  covers  all  losses  or  damage  which  arise 
from  the  extraordinary  action  of  the  wind  and  sea,*  and  from  all 
inevitable  accidents  directly  connected  with  navigation,  excepting 
those  provided  for  in  other  parts  of  the  policy,  as  capture  and 
the  like.^  But  the  destruction  of  a  ship  by  worms  ia  not  a 
"  peril  of  the  sea,"  because  it  is  not  an  extraordinary  circum- 
stance. In  certain  waters,  and  at  certain  seasons,  it  is  a  natural 
result  of  causes  always  in  operation,  which  are  to  be  expected, 
and  may  be  perfectly  prevented  by  adequate  precautions ;  and  it 
may  be  likened  to  a  loss  by  wear  and  tear.^  And  so,  if  loss  or 
damage  be  caused  by  rats  or  other  vermin,  it  would  seem  that 
the  insurer  would  not  be  liable  unless  the  owner  or  the  master 
had  done  all  that  could  be  done  by  any  reasonable  exertions  or 
means  to  extirpate  them,  and  without  success.* 


insurers  an  Itnblc  bj  the  nilcB  Mid  castomg  of  insoruice  in  Boston."    And  thej  are 
mb^umiiallj  the  Bame  in  onr  other  commercial  dtiei. 

'  What  are  ordtnarj,  and  what  extraordinarj  p«rili,  ia  *  qneatioo  ot  much  diA- 
calty.  In  Magnus  e.  Buiiemer,  11  C.  B.  676,  9  Eng.  L.  &.  Eq.  461,  a  Teuel  in  the 
ordinary  course  of  her  rojiige,  moored  in  a  tide  harbor,  and  took  gronnd  wlien  the 
tide  fell.  In  consequence  of  ihia  ehe  was  hogged  and  strained  all  over.  It  was  held 
that  the  anikrwrilera  were  not  liable.  In  Potter  v.  Suablk  Ins.  Co.,  a  Sumner,  197, 
under  verj  eimilar  drcanutances,  Mr.  Jnstice  Slory  held,  that  unless  there  wu  inherent 
weakness  In  thu  veeael,  such  damage  coald  onlj  be  occasioned  b;  an  DiiaGual  and  ex- 
traordinary accident  in  grounding  upon  the  ebbing  of  the  tide,  which  wonld  be  a  peril  of 
the  sen.  And  in  Bullard  v.  Roger  Williams  Ins.  Co.,  1  Curtis,  C.  C.  118,  Mr.  Jnstiee  - 
Ourtii  held  that,  although  the  law  leqnired  vessels  to  be  sufficiently  strong  to  lesist  the 
ordinary  action  of  the  sea  in  the  Toyages  for  which  they  might  be  insured,  yet  that  the 
ordinary  action  of  the  wind  and  sea  did  not  mean  the  winds  and  sea  (o  be  ordinarily 
met  in  the  voyage  insared.  He  accordingly  held  that  heavy  cross  seas  were  not  the 
ordinary  action  of  the  sea  within  the  meaning  of  this  rule,  however  common  they 
might  be  in  the  voyage  insnied.  And  in  Washington  Mut.  Ins.  Co.  v.  Reed,  SO  Ohio, 
199,  underwriters  on  whiskey  on  board  aflat  boat  were  held  liable  for  a  loss  occasioned 
by  the  swell  of  a  steamboat,  although  the  steamboat  and  the  swell  were  of  ordinaiy 

«  Schicffelin  v.  New  York  Ins.  Co.,  9  Johns.  21,      > 

»  Rohl  V.  Parr,  1  Esp.  145 ;  Martin  it.  Salem  Mar.  Ins.  Co.,  2  Mass.  420 ;  Haxord  v. 
Hew  England  Mar.  Ins.  Co.,  1  Sumner,  21 8,  8  Pet.  687. 

*  In  Ilnntcr  v.  Potts,  4  Camp.  203,  goods  were  insnitd  on  a  voyage  from  London 
to  Honduras  wiih  leave  to  touch  at  Aotigna.  While  at  the  last-named  port,  the  tim- 
bers  of  the  vessel  were  so  damaged  by  rats  that  a  sun-ey  was  called,  and  the  vessel 
condemned.  Lord  ElloAonagh  held  that  the  underwriters  were  not  liable.  Chancellor 
Ktat,  3  Comm.  p.  300,  says :  "  Tbo  belter  opinion  would  seem  to  be,  that  an  insarer 


CH.  Vn.]      MEANING  AND   EXTENT  OF  PERILS   OF  THE  SEA.  221 

If  goods  are  damaged  by  actual  contact  with  sea-water,  the 
underwriters  are  certainly  liable,^  and  it  has  been  held  that  if 
part  of  the  cargo  is  damaged  by  sea-water,  and  the  vapor  and 
gases  arising  from  it  injure  another  portion  of  the  cargo  which 
is  insured,  the  underwriters  on  this  latter  portion  are  liable,  al- 
tboQgh  it  was  not  immediately  in  contact  with  the  sea-water.^ 


is  not  liable  for  this  sort  of  damage,  because  it  arises  from  the  negligence  of  the 
common  carrier,  and  it  may  be  prevented  by  due  care,  and  is  within  the  control  of 
human  prudence  and  sagacity."  But  in  Garrigues  v.  Coxe,  I  Binn.  592,  a  leak 
occasbned  by  rats,  without  the  neglect  of  the  captain,  was  held  to  be  a  peril  within  the 
policy. 

In  Dale  v.  Hall,  1  Wilson,  281,  a  common  carrier  was  held  liable  for  damage  done  to 
goods  by  rats  gnawing  a  hole  in  the  vessel.  So  in  another  case  where  the  rats  gnawed 
the  goods.  Aymar  v.  Astor,  6  Cow.  266.  In  a  similar  case  in  England,  Laveroni  v. 
Dmry,  8  Exch.  166,  16  Eng.  L.  &  Eq.  510,  where  a  cargo  of  cheese  was  damaged  by 
rats,  the  defence  was  set  up  that  the  captain  had  two  cats  on  board.  This  would  have 
been  sufficient  to  exonerate  the  carrier  according  to  the  maritime  law.  Consolato  del 
Maze,  c.  65,  66;  Casaregis,  disc.  23,  n.  73;  Koccus,  n.  58;  Emerigon,  c.  12,  s.  4, 
f  7,  Meredith's  Ed.  302.  But  the  court  held  that  the  carrier  was  liable,  on  the  ground 
that  damage  done  to  goods  by  rats  was  not  a  peril  of  the  seas,  it  being  "  a  kind  of 
destmction  not  peculiar  to  the  sea  or  navigation,  or  arising  directly  from  it,  but  one  to 
which  such  a  commodity  as  cheese  is  equally  liable  in  a  warehouse  on  land  as  in  a  ship 
at  sea."  The  court  said  :  "  We  further  are  very  strongly  inclined  to  believe  that  in 
the  present  mode  of  stowing  cargoes,  cats  would  offer  a  very  slight  protection,  if  any, 
against  rats.  It  is  difficult  to  understand  how,  in  a  full  ship,  a  cat  could  get  at  arat 
in  the  hold  at  all,  or  at  least  with  the  slightest  chance  of  catching  it." 

Bat  the  question  still  remains,  whether  the  underwriter  would  not  be  liable  in  case 
the  rats  should  eat  a  hole  in  the  ship,  and  water  should  enter  and  damage  the  cargo. 
In  Laveroni  r.  Drury,  supra^  Pollock,  C.  B.,  said  such  a  case  might  very  likely  be  one 
of  sea  damage.  And  Alderson,  B.,  added :  "  Our  judgment  does  not  touch  that  ques- 
tion.   A  rat  making  a  hole  in  a  ship,  may  be  the  same  thing  as  if  a  sailor  made  one." 

On  the  authority  of  the  recent  cases  in  this  country,  we  should  consider  the  insurers 
liable  in  such  a  case,  even  if  the  rats  remained  on  board  through  the  negligence  of  the 
master,  on  the  ground  that  the  damage  by  water  was  the  proximate  cause  of  the  loss, 
but  should  not  hold  them  liable  if  the  goods  were  gnawed  by  the  rats,  that  not  being  a 
peril  peculiar  to  the  sea. 

1  Baker  r.  Manuf.  Ins.  Co.,  Sup.  Jud.  Ct.,  Mass.,  March  "f .  1858, 14  Law  Reporter, 
203 ;  Cogswell  v.  Ocean  Ins.  Co.,  18  La.  84. 

'  Montoya  v.  London  Ass.  Co.,  6  Exch.  451, 4  Eng.  L.  &  Eq.  500.  See  also,  Rankin 
V.  Am.  Ins.  Co.  of  K.  Y.,  1  Hall,  619.  But  in  Baker  v.  Manuf.  Ins.  Co.,  Sup.  Jud. 
Ct.,  Mass.,  March  T.  1851,  14  Law  Reporter,  203,  it  was  held  that  the  underwriters 
were  only  liable  for  the  damage  done  to  those  goods  with  which  the  sea-water  came 
into  actual  contact,  although  the  plaintiff  offered  to  prove  that  the  injury  was  not 
caused  by  the  usual  dampness  in  a  vessel's  hold,  but  by  the  steam  and  moisture  aris- 
ing from  goods  damaged  by  an  unusual  quantity  of  water  entering  the  hold  in  conse- 
qacnce  of  a  peril  of  the  seas.  We  have  examined  the  policy  in  this  case,  and  find 
that  it  did  not  contain  the  clause,  now  common  in  Boston  policies,  which  exempts  the 
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Damage  caused  by  a  vessel's  gronnding  or  stranding  in  a  loss 
by  a  peril  of  the  seas  within  the  policy,  provided  it  doea  not 
happen  in  the  usaal  coarse  of  navigation,  as  where  a  vessel  is 
destined  to  a  tide  harbor,  where  she  expects  to  take  the  groaad 
when  the  tide  ebbs.^  And  in  such  a  case,  if  there  be  a  heavy 
swell,  which  caasea  the  injury,  the  underwriters  are  bable.*  It 
is  sometimes  necessary  to  heave  a  ship  down,  and  if  she  is  in- 
jured while  this  is  being  done,  there  seems  to  be  no  good  reason 
why  it  should  not  be  considered  as  having  happened  by  a  peril 
of  the  sea,  but  it  has  been  decided  otherwise.^  Such  a  damage 
would,  however,  be  included  within  the  general  clanae.* 


nnderwriters  from  loss  of  this  kind,  and  nbicb  U  as  foltowa  :  "  It  ia  further  agreed 
tliat  the  in»aren  shall  not  be  liable  for  damage  or  injury  to  goods  bj  dampneas,  rust, 
timnge  of  Bayor,  or  by  being  spotted,  discolored,  or  moaldy,  nnlesg  the  same  shall  be 
caused  by  actnal  contact  of  sea-water  with  the  articles  so  damaged."  In  a  case  where 
tlic  policy  conliuned  this  clause,  it  was  held  that  the  burden  was  on  the  assured  to 
show  that  the  damage  was  canscd  by  actual  contact  witb  sea-water.  Lcftwitch  it.  St. 
Louis  Perpct,  Ins.  Co.,  5  La.  Ann.  706. 

1  See  the  cases  of  Magnus  d.  Bnttemer,  II  C.  B.  876,  9  Eng.  L.  £  Eq.  461 ;  and 
Totter  V.  SafTolk  las.  Co,,  2  Sumner,  197,  cited  ante,  p.  220,  n.  1.  In  Fireuian's  Iiu. 
Co.  r,  Powell,  13  B.  Mon.  311,  the  policy  did  not  expressly  insure  against  lorn  or 
injury  from  grounding,  but  provided  that  the  assured  were  not  to  abandon,  as  &yr  a 
total  loES,  on  account  of  the  steamboat's  gronnding  or  being  otherwise  detained.  It 
WHS  held  that,  ns  gronndiog  was  one  of  the  perils  to  whirb  steamboats  were  liable,  and 
Of  it  wag  not  specially  excepted,  it  was  included  in  the  policy. 

'  Fletcher  v.  Inglis,  2  B,  &  Aid.  315.  This  case  was  distinguished  from  that  of 
Magnus  v.  Buttemer,  lapra,  on  the  ground  Ibat  the  damage  was  not  caused  soldy 
l>;r  the  ship's  taking  ground  in  the  usual  course  of  bcr  narigatiou,  hut  by  a  hestvy 
E>Tell. 

»  Rowcroft  V.  Dunsmore,  before  Lord  Kengon,  C.  J.,  cited  in  Thompson  v.  Whit- 
more,  3  Taunt.  2ST,  as  follows :  "  The  ship  was  hore  down,  and  while  heftTiog 
dawn,  she  could  not  bear  the  strain :  she  was  drawn  on  the  land,  where  she  bilged ; 
and  the  question  was  made,  whether,  it  being  necessary  to  perform  this  operation  on 
her,  this  damage  was  occasioned  hy  a  peril  of  the  sea.  Lord  Kenyim  thought  it  was 
□ot  a  loss  by  a  peril  of  the  sea,  but  an  accident  that  happeoed."  In  Thompton  r. 
Whitniore,  3  Taunt.  227,  the  vessel  had  been  placed  on  ^e  beach  to  be  cleaned  and 
c»lked,  in  a  siinaiioD  where  vessels  of  the  same  sise  bad  been  placed  for  repairs,  and 
bad  remained  in  safety.  The  vessel  lay  one  day  ia  safety,  bat  the  next  day  when  the 
tide  rose  she  was  found  to  be  full  of  water,  and  the  planks  of  the  side  on  which 
she  lay,  and  some  of  her  foot  hooks  were  broken.  "  MaiafieU,  C.  J.,  thought,  that 
although  the  tides  knocked  away  the  shoars'whicb  supported  the  vessel,  and  thei^y 
occasioned  the  mischief,  yet,  as  the  damage  happened  upon  the  land,  it  could  not  be 
coDsidcrcd  as  a  loss  sustained  by  the  perils  of  the  sea."    This  opinion  was  held  to  be 


*  EUery  v.  New  England  Mar.  Ins.  Co.,  8  Pick,  I* ;  Phillips  c.  Barber,  S  B.  &  Aid. 
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If  a  ship  be  not  heard  from,  after  a  reasonable  time  it  will  be 
presmned  that  she  has  perished ;  and  in  the  absence  of  all  evi- 
dence or  opposing  circumstances,  the  presumption  of  law  will 
be  that  she  has  perished  by  reason  of  some  peril  of  the  sea ;  for 
in  point  of  fact  this  presumption  will  be  probable  and  reasona- 
ble. But  the  length  of  time  which  must  elapse  before  this  pre- 
sumption arises,  must  depend  upon  the  peculiar  circumstances 
of  each  case.^ 

The  voyage  of  the  ship  may  be  greatly  lengthened  and  her 
return  to  port  delayed  by  circumstances  which  will  give  rise  to  the 
question,  whether  the  insurers  are  liable  for  the  loss  and  expense 
thence  arising.  From  the  adjudications  of  this  country,  it  would 
seem,  that  if  a  vessel  goes  out  of  her  intended  course  in  fact, 
and  in  good  faith,  for  the  purpose  of  refitting  herself,  and  repair- 
ing damages  which  have  arisen  from  a  peril  insured  against,  she 


correct  by  the  fall  court.  See  also,  Phillips  v.  Barber,  5  B.  &  Aid.  161,  in  which  case 
the  coart  held  that  where  a  vessel  was  in  a  graving  dock  being  repaired,  in  which 
there  were  two  or  three  feet  of  water,  and,  while  there,  was,  by  the  violence  of  the 
wind  and  weather,  blown  over  and  bilged,  this  was  not  a  loss  bj  the  perils  of  the 


1  Gordon  r.  Bowne,  2  Johns.  160;  Brown  v.  Neilson,  1  Caines,  525.    In  this  case 

a  vessel  insared  on  a  time  policy,  twenty-foor  days  before  the  expiration%f  the  risk, 

set  sail  from  Norfolk  in  Virginia,  bound  to  New  York,  and  was  never  heard  from. 

The  usual  passage  was  from  five  to  seven  days,  though  there  was  evidence  of  one  case 

where  a  vessel  arrived  safe  after  a  voyage  of  forty  days,  and  another  of  a  voyage  of 

sixty  days.    The  court  held  that  there  was  no  time  fixed  by  law  after  which  a  missing 

vessel  should  be  presumed  to  be  lost,  and  that  it  would  not  be  reasonable  to  calculate 

on  the  utmost  or  greatest  limit.    See  also,  Patterson  v.  Black,  2  Marsh.  Ins.  781 ; 

Watson  17.  King,  1  Stark.  121 ;  Houstman  p.  Thornton,  Holt,  N.  P.  242.    The  plaintiflf 

most  prore  that  when  the  vessel  left  the  port  of  outfit  she  sailed  on  the  voyage 

insured,  and  the  convoy  bond,  executed  at  the  custom-house,  in  which  the  port  of 

destination  is  mentioned,  is  primd  facie  evidence  of  this  fact.    Cohen  v,  Hinckley, 

2  Camp.  51.    When  a  vessel  sails  for  a  foreign  port,  it  is  not  necessary  to  prove  that 

die  never  arrived  there,  by  witnesses  from  that  port.    Twemlow  v.  Oswin,  2  Camp. 

85.    Where  goods  are  insured  by  a  certain  ship,  and  it  is  proved  that  she  sailed  on 

the  voyage  insured,  and  never  arrived,  and  one  of  the  plaintiflTs  witnesses  testified 

that  diree  or  four  days  after  the  veisel  sailed  he  had  heard  that  she  had  foundered  at 

aea,  but  that  the  crew  were  saved,  it  was  held  not  to  be  incumbent  on  the  plaintiff  to 

call  some  of  the  crew,  or  to  show  that  he  had  ineffectually  endeavored  to  procure 

their  attendance.    Koster  v.  Beed,  6  B.  &  C.  19.    So,  if  the  ship  is  warranted  free 

fiom  capture  and  seizure,  it  is  not  incumbent  on  the  plaintiff  to  prove  that  the  loss 

did  nor  happen  by  these  perils,  if  the  vessel  has  never  been  heard  from,  although  the 

loes  in  the 'declaration  is  said  to  be  by  foundering  at  sea.    Green  v.  Brown,  2  Stra. 

^1199.   See  ahio,  Newby  v.  Read,  Park,  Ins.  85. 
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goes  and  remains  while  thus  necessarily  deviating,  at  the  expense 
of  the  underwriters ;  and,  that  the  costs  incurred  by  the  owner,  for 
wages  and  provisions  of  the  crew  during  the  repairs,  and  during 
the  deviation  and  delay  for  repairs,  are  to  be  repaid  by  the 
insurers.^ 

If  the  vessel  enters  a  port  in  the  course  of  the  voyage,  and  is 
there  detained  by  winds,  ice,  or  other  causes  which  might  under 
other  circumstances  be  classed  among  perils  of  the  seas,  the 
whole  cost  of  such  delay  and  detention  must  be  borne  by  the 
owner,  if  the  voyage  insured  is  afterwards  performed.^ 

B.    When^  and  how  far ^  Collision  is  a  Peril  of  the  Sea. 

The  usual  and  common  instances  of  collision  are  obviously 
produced  by  causes,  which  are  most  certainly  among  the  perils 
of  the  sea.  They  are  the  winds,  waves,  currents,  or  tides.  And 
so  far  as  these  cause  a  collision,  there  can  be  no  question  of  the 
liability  of  the  insurer.^  But  where  the  collision  is  caused  only 
in  part  by  the  extraordinary  violence  or  unexpected  operation  of 
the  wind  or  water,  and  in  part  by  the  negligence  of  the  master 
and  the  crew,  the  question  might  arise,  how  far  the  insurers  were 
responsible.  And  this  question  would  seem  to  be  still  more 
difficult,  when  there  was  no  extraordinary  or  unusual  action  of 
wind  or  sea,  and  none  which  might  not  have  been,  and  should 
not  have  been  anticipated  and  prepared  for^  and  the  collision  took 
place,  because  the  master  and  crew  were  wholly  wanting  in  skill 
or  care.  And  the  case  sometimes  occurs,  where  the  collision  is 
purposely  caused  by  the  master  or  crew,  and  is  to  be  attributed 
exclusively  to  their  intention  and  act. 

The  answer  to  this  question  is,  that  although  the  insurers  do 
not  insure  the  ship-owners  against  negligence  on  the  part  of  the 
master  and  crew,  yet,  as  we  have  already  seen,  they  are  liable 
for  damage  caused  by  a  peril  of  the  sea,  though  that  peril  be  put 


^  Expenses  of  this  nature  arc  generally  settled  in  this  coantry,  by  a  general  average 
contribution,  as  we  have  seen  in  our  first  volume,  to  which  we  refer.  See  Vol.  I. 
p.  294-296,  and  notes,  where  this  question  is  fully  considered.  See  also,  post,  tit. 
Partial  Loss. 

a  Everth  v.  Smith,  2  M.  &  S.  278. 

'  See  Buller  v,  Fisher,  3  Esp.  67. 
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into  operation  by  the   negligence  of  those  in  charge  of  the 
vessel.^ 

If  the  collision  be  caused  entirely  by  the  wilfal  act  of  the  mas- 
ter  and  crew,  we  should  say,  that  the  insurers  were  still  liable, 
,  unless  the  circumstances  were  such,  as  to  give  rise  to  the  ques- 
tion of  barratry.  We  know  no  direct  authority  upon  the  ques- 
tion, how  far  such  an  act  would  be  barratrous.  At  one  time  it 
would,  perhaps,  have  been  necessary  to  prove,  in  order  to  make 
it  barratry,  that  the  motive  of  the  act  was  one  of  hostility  to  the 
ship-owner.  We  apprehend,  however,  that  this  would  no\v[  be 
presumed,  perhaps  absolutely,  from  the  act  itself.  And,  that 
insurers  would  not  be  liable  for  damages  caused  by  a  colli- 
sion, intentionally  and  maliciously,  and  without  excuse  or  neces- 
sity, caused  by  the  master  and  crew  of  the  ship  insured,  unless 
there  was  insurance  against  barratry.^ 


C.   For  what  Effects  of  Collision  nsurers  are  Answerable. 

It  has  already  been  stated,  in  our  first  volume,^  that  the  rule 
in  this  country  is,  that  the  party  in  fault,  must  suffer  his  own 
loss  and  compensate  the  other  party  for  the  loss  that  he  may  sus- 
tain. But  if  neither  be  in  fault,  the  loss  rests  where  it  falls.  If 
both  are  substantially  in  fault,  the  loss  also  rests  where  it  falls, 
by  the  rules  of  the  common  law,  but  is  divided  equally  between 
the  parties  by  the  rules  of  the  admiralty  law. 

The  qualifications  to  this  rule,  and  the  applications  of  it,  so 
far  as  they  belong  to  the  Law  of  Shipping  are  there  considered. 
But  in  the  Law  of  Insurance,  this  rule  has  given  rise  to  ques- 
tions of  great  difficulty  and  importance. 


1  This  was  admitted  by  CSiriis,  J.,  in  Greneral  Mntual  Ins.  .Co.  v.  Sherwood,  14  How. 
351 ;  and  cannot  be  dispnted,  if  the  present  interpretation  of  the  doctrine  of  causa 
proxima  ncn  rtmata  gpecUUur,  be  correct.  See  Nelson  r.  Saifolk  Ins.  Co.,  8  Cush.  477, 
and  other  cases  cited  in  this  section,  all  of  which  admit  that  the  underwriters  are  liable 
for  the  damage  done  to  the  yessel  insured. 

'  We  are  not  aware  that  this  precise  question  has  arisen  ;  bat  it  would  seem,  that  in 
sudi  a  case,  according  to  the  authorities,  the  loss  by  collision  would  not  be  the  proxi- 
mate canse  of  the  loss  if  snperindaced  by  barratry,  though  it  woald  if  there  had  been 
no  barratry,  but  merely  negligence.  See  Waters  v.  Merchants'  Louisville  Ins.  Co.,  11 
Pet  213,  dted  ante,  p.  213,  note. 

•Vol.  I.  p.  187. 
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If  a  vessel  suffers  from  a  collision  without  any  fault  on  either 
side,  or  with  mutual  fault,  it  has  no  claim  against  the  other,  and 
is  subject  to  no  claim  by  the  general  law  of  shipping.  And  here 
the  insurers  simply  pay  for  the  damage  sustained,  deducting  one 
third  off,  new  for  old. 

If  the  vessel  suffers  from  the  fault  of  another  vessel,  she  has  a 
claim  for  compensation  against  the  vessel  in  default;  and  the 
insurers  are  still  liable  for  the  loss,^  but  are  subrogated  to  the 
rights  of  the  insured,  and  so  acquire  their  claim  against  the  in- 
juring vessel. 

If  the  ship  is  injured  by  her  own  fault,  and  by  the  same  fault 
and  the  same  collision  injures  another,  and  is  obliged  to  make 
compensation,  the  loss  of  the  owners  of  the  ship  in  default,  has 
two  elements;  one,  the  direct  loss  his  ship  sustains;  the  other, 
the  loss  he  sustains  by  being  obliged  to  pay  for  the  injury  which 
his  vessel  has  caused. 

For  the  first  of  these,  the  insurers  are  certainly  liable.  Whether 
they  are  for  the  other,  has  been  the  subject  of  some  litigation. 
In  Massachusetts  2  and  in  New  York  ^  it  has  been  held,  that  the 
insurers  are  liable  for  the  whole  loss,  consisting  of  both  of  these 
items,  because  the  whole  loss  is  caused  by  collision,  and  that  is 
a  peril  insured  against.  But  by  the  Supreme  Court  of  the 
United  States,*  reversing  the  decision  of  the  Circuit  Court,* 
and  also  by  a  judgment  of  the  Court  of  Appeals  of  New  York,* 
overruling  a  decision  in  the  Supreme  Court  of  that  State,"  it  is 
now  held,  that  the  insurers  are  only  liable  for  the  damage  sustained 
by  the  vessel  insured,  if  the  collision  is  caused  by  the  fault  of  the 


1  Smith  V.  Scott,  4  Taunt.  126.  It  was  proved  in  this  case,  that  the  collision 
caused  hy  the  grossest  negligence  on  the  part  of  the  colliding  vessel.  It  was  argued, 
that  the  negligence  was  the  cause  of  the  loss ;  but  Mansfield,  C.  J.,  said :  "  I  do  not 
know  how  to  make  this  out  not  to  be  a  peril  of  the  sea.  What  drove  The  Margaret 
against  The  Helena?  the  sea!  What  was  the  cause  that  the  crew  of  The  Margaret 
did  not  prevent  her  from  running  against  the  other,  their  g^ross  and  culpable  negli- 
gence ?  but  still  the  sea  did  the  mischief." 

'  Nelson  v,  Suffolk  Ins.  Co.,  8  Cnsh.  477.    It  was  so  held  also,  by  Mr.  Justice  Stay, 
in  Hale  v.  Washington  Ins.  Co.,  2  Story,  176. 

'  Matthews  v.  Howard  Ins.  Co.,  13  Barb.  234. 

*  Gren.  Mut.  Ins.  Co.  ».  Sherwood,  14  How.  351. 

*  Sheni*ood  v.  Gen.  Mut.  Ins.  Co.,  1  Blatchf.  C.  C.  251, 
®  Matthews  v.  Howard  Ins.  Co.,  1  Kern.  9. 

7  Matthews  v,  Howard  Ins.  Co.,  13  Barb.  234. 
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officers  and  crew  of  that  vessel,  and  are  not  liable  for  the  conapen- 
sation  due  from  it  for  the  injury  inflicted  upon  the  other  vessel. 
The  general  reason  for  this  decision  is,  that  the  insurers  of  the  ship 
in  default,  have  not  insured  the  owners  of  the  ship  injured,^  nor 
have  they  insured  the  owners  of  the  ship  in  fault  against  a  mere 
indebtedness  thrown  on  them  by  the  default  of  their  own  servants. 
And,  while  the  negligence  or  other  default  of  persons  employed 
by  the  insured,  may  not  be  a  good  defence  of  the  insurers  against 
a  claim  for  a  loss,  which  is  itself  insured  against,  such  negligence 
or  default  cannot  be  itself  the  foundation  of  a  claim  against  the 
insurers.  t 

The  principle  which  governs  this  case  is,  that  the  proximate 
cause  only  is  to  be  regarded,  and  the  remote  cause  disregarded. 
And,  while  the  law  will  hold  the  insurers  of  the  ship  in  fault 
liable  for  the  injury  immediately  caused  to  the  insured  by  the 
negligence  of  their  servants,  it  does  not  pursue  the  chain  of 
effects,  and   hold  these  insurers  liable  to  the  owners  for  the 


1  This  point,  though  presented  with  great  ability  by  the  learned  counsel  for  the  defend- 
ants in  the  case  of  Nelson  v.  Saffolk  Ins.  Co.,  8  Cash.  477, 480,  does  not  appear  to  have 
been  mach  relied  on  bj  the  court  in  General  Mut.  Ins.  Co.  v.  Sherwood,  14  How. 
851.  The  argument  is  this :  "  A  policy  on  a  ressel  insures  that  particular  vessel.  In 
fixing  the  amount  of  the  premiam  and  determining  what  sum  shall  bo  put  at  risk,  the 
underwriter  is  materially  influenced  by  the  age,  size,  and  strength  of  the  vessel  which 

is  the  subject  of  the  policy But  the  claim  made  by  the  plaintiffs  introduces  into 

the  contract  another  vessel,  aboat  which  the  underwriter  had  no  means  of  obtaining 
any  knowledge,  but  which  he  is  nevertheless,  to  stand  as  insurer  of,  against  the  peril  of 
collision  from  negligence."  The  answer  to  this  is,  that  there  are  many  expenses  and 
charges  for  which  the  underwriter  of  a  ship  is  liable,  which  flow  incidentally  from  a 
peril  insured  against,  and  are  not  a  direct  damage  to  the  vessel ;  as  if  here  *'  a  ship  is 
insured  against  the  perils  of  the  sea,  a  part  of  the  cargo  is  thrown  overboard  by  reason 
of  a  peril  of  the  sea,  and  the  ship  and  owner  become  at  once  chargeable  for  a  propor- 
tion of  this  loss  of  the  cargo,  and  the  underwriter  is  held  bound  by  the  policy  to  indem 
mfy  the  owner  of  the  ship  for  the  sum  he  has  to  pay,  to  make  up  the  loss  of  the  cargo." 
8  Cash.  492.  But  this  hardly  seems  to  meet  the  case.  Suppose,  for  instance,  that  a  house 
is  hisared  against  fire,  and  is  burned  by  the  negligence  of  the  servants  of  the  insured, 
and  this  fire  communicates  to  an  adjoining  house,  would  it  be  pretended  that  the  in- 
surer was  liable  for  the  whole  damage  done  to  both  houses,  even  though  there  should 
be  a  law  compelling  the  owner  of  the  house  insured  to  pay  the  owner  of  the  other 
house,  for  the  damage  done  by  his  servants  ? 

It  was  also  urged,  on  the  part  of  the  plaintifis,  that  the  collision  diminished  at  once 
the  valae  of  the  vessel  insured  by  the  amount  which  she  would  have  to  pay,  since  there 
was  a  lien  on  her  to  that  amount.  But  this  point  was  not  relied  on  by  the  court,  and 
we  think  it  is  a  sufficient  answer  to  it,  to  say,  that  there  was  not  necessarily  a  lien  in 
rem,  as  the  owners  of  the  injured  vessel  might  have  proceeded  in  penonam. 
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money,  which  a  rule  of  admiralty,  or  of  the  law  of  shipping, 
requires  them  to  pay  to  others  for  the  damage  their  servants  do 
them.^ 

We  think,  that  the  decbion  of  the  Supreme  Court  of  the 
United  States  rests  upon  the  better  reason,  and  a  just  applica- 
tion of  indisputable  principles.  But  a  similar  application  of  the 
same  principles,  would  require  the  court  to  abandon  the  ground 
formerly  taken  by  them  in  another  case.  That  was  a  case  of  col- 
lision in  the  River  Elbe,  whereby  the  vessel  insured,  without  de- 
fault, came  into  collision  with  another  vessel.  By  a  law  of  Ham- 
burg, which  governed  the  place  where  the  collision  took  place, 
the  loss,  when  there  was  no  fault,  was  divided  between  the  two 


^  We  consider  that  this  question  turns  and  depends  for  its  solution,  altogether 
upon  the  interpretation  to  be  given  to  the  maxim,  causa  proxima  non  remola  spectatur. 
We  have  already  had  occasion  to  consider  this  question,  as  to  how  far  the  underwriteiB 
are  generally  liable  for  a  loss  caused  by  the  negligence  of  the  servants  of  the  assured, 
(see  post,  p.  212,  n.  1),  and  shall  therefore  speak  of  the  question  here  only,  so  far 
as  it  is  especially  applicable  to  loss  by  collision,  as  we  shall,  in  a  subsequent  section, 
have  occasion  again  to  refer  to  it,  in  considering  the  question,  which  peril  is  the 
proximate  one,  when  a  loss  is  occasioned  by  two  or  more  causes  and  only  one  is 
insured  against.    Mr.  Justice  Curtis,  in  General  Mut.  Ins.  Co.  t;.  Sherwood,  14  How. 
351,  366,  states  the  rule  thus :  "  In  applying  this  maxim,  in  looking  for  the  proximate 
cause  of  the  loss,  if  it  is  found  to  be  a  peril  of  the  sea,  we  inquire  no  further ;  we 
do  not  look  for  the  cause  of  that  peril.    But  if  the  peril  of  the  sea,  which  operated 
in  a  given  case,  was  not  of  itself  sufficient  to  occasion,  and  did  not  in  and  by  itself 
occasion  the   loss   claimed,  if  it  depended  upon  the  cause  of  that  peril,  whether 
the  loss  claimed  would  follow  it,  and  therefore  a  particular  cause  of  the  peril  is 
essential  to  be  shown  by  the  assured,  then  we  must  look  beyond  the  peril  to  its  cause, 
to  ascertain  the  efficient  cause  of  the  loss."    This  rule,  it  will  be  perceived,  admits 
that  the  underwriters  are  liable  for  a  loss  by  a  peril,  although  that  peril  would  have 
been  safely  enqpuntered  but  for  the  negligence,  and  the  rule  is  limited  to  the  case  where 
the  peril  would;  of  itself,  have  been  insufficient  to  occasion  a  loss.     That  is,  in  the  case 
at  bar,  the  owners  of  the  vessel  insured  would  not  have  been  liable  for  a  loss  by  col- 
lision, unless  that  collision  was  caused  by  negligence  on  the  part  of  their  servants,  and 
their  only  claim  against  the  underwriters  was  founded  on  the  fiict  qf  such  negligence, 
as  theur  liability  was  imposed  upon  them  by  that  fact,  and  consequently,  the  negligence 
was  properly  considered  as  the  cause  of  the  loss.    The  language  of  the  court  aA)0ve 
cited,  is  the  subject  of  an  able  and  elaborate  criticism  in  Nelson  v.  Suffolk  Ins.  Co., 
8  Cush.  477,  498,  in  which  it  is  contended,  that  the  negligence,  though  an  element  in 
the  case,  is  not  the  proximate  cause  of  the  loss.    Fletcher,  J.,  said  :  ''  The  negligence 
cannot  be  set  up  as  a  distinct,  substantive,  proximate  cause  of  the  payment,  upon  any 
other  ground  than  that  the  payment  was  a  penalty  for  the  negligence ;  and  if  so,  the 
penalty  should  be  measured  by  the  negligence,  and  exacted,  even  though  there  should 
be  no  damage  from  the  collision.    But  surely  there  was  no  penalty  to  be  measnred  by 
the  negligence,  but  the  payment  of  the  actual,  carefully  ascertained  damage  caused  by 
the  collision,  which  is,  of  course,  the  proximate  cause  of  the  payment." 
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ships ;  instead  of  resting  where  it  fell,  as  it  does  by  the  common 
law  and  the  l^w-merchant  generally.  Mr.  Justice  ^ory  held, 
that  the  insurers  of  the  ship  were  obliged  to  pay,  not  only  for 
what  she  herself  suffered,  but  for  all  the  money  awarded  to  the 
other  ship,  by  the  law  requiring  a  division  of  the  loss.^  And  the 
Supreme  Court  unanimously  affirmed  his  decision.^ 

Two  years  before  the  trial  of  this  case  before  Mr.  Justice 
Story,  the^ivery  same  question  came  before  the  King's  Bench  in 
England,  Lord  Denman  presiding,  in  reference  to  a  ship  injured 
without  default,  by  collision  in  the  River  Hoogly,  and  compelled 
by  a  similar  law  of  Calcutta,  to  pay  for  a  part  of  the  injury  sus- 
tained by  the  other  vessel.  The  English  court  held,  that  this 
part  of  the  loss  was  too  remote ;  and  that  the  insurers  should 
pay  only  for  the  injury  sustained  by  the  vessel  insured.^ 

We  think  this  last  a  just  decision ;  and  are  quite  sure,  that  the 
same  principles  which  were  acknowledged  and  applied  by  the 
Supreme  Court  of  the  United  States,  in  General  Mut.  Ins.  Co.  v. 
Sherwood,*  and  by  the  New  York  Court  of  Appeals  in  Mathews 
t?.  Howard  Ins.  Co.,^  would  lead  directly  and  necessarily  to  the 
conclusion  to  which  the  English  court  came  in  De  Vaux  v.  Sal- 
vador,^ although  a  distinction  has  been  pointed  out  between 
these  cases.^ 


'  Peters  r.  Warren  Ins.  Co.,  3  Sumner,  389. 

*  Peters  r.  Warren  Ins.  Co.,  14  Pet.  99. 

*  De  Yanx  v.  Salrador,  4  A.  &  £.  420.  The  decision  in  this  case  was  giren  hj 
Lord  Denmany  C.  J.,  who,  in  a  letter  to  Mr.  Charles  Snmner,  dated  Sept.  29,  1840, 
pabliahed  in  2  Story's  1A%  and  Letters,  379,  said :  "Your  report  of  Judge  Story's  sen- 
timenta  on  onr  decision  in  De  Yatix  t;.  Salvador  had  not  escaped  my  memory,  and 
his  now  recorded  judgment  makes  me  regret,  that  we  did  not  grant  U  rule  to  show 
cause,  that  a  full  discussion  of  the  point  might  hare  heen  had.  If  it  should  arise  again, 
the  case  of  Peters  v.  Warren  Ins.  Co.  will,  at  least,  neutralize  the  effect  of  our  decision, 
and  induce  any  of  our  courts  to  consider  the  question  as  an  open  one."  But  in 
Thompson  v.  Reynolds,  7  Ellis  &  B:  172,  40  Eng.  L.  &  Eq.  54,  57,  where  there  was  a 
special  clause,  providing  that  the  underwriters  should  he  liable  in  such  a  case.  Lord 
Campbell,  C.  J.,  said :  "  It  is  quite  clear,  that  it  is  only  by  virtue  of  this  special  clause, 
that  sach  a  claim  as  this  can  be  sustained,  and  it  must  be  limited  by  the  terms  of  that 
daose.'' 

«  14  How.  351. 
»  I  Kern.  9. 

*  4  A.  &  £.  420. 

^  In  General  Mut  Ins.  Co.  v.  Sherwood,  14  How.  851,  Curtis,  J.,  said:  "It  has 
heen  nrged,  that  in  the  case  of  The  Paragon  (Peters  v,  Warren  Ins.  Co.,  14  Pet.  99), 
this  coort  adopted  a  rule  which,  if  applied  to  the  case  at  bar,  would  entitle  the  insured 
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Policies  of  insurance  often  now  settle  this  question  by  pro- 
viding that  the  underwriters  shall  be  liable  for  s^ch  a  loss.^ 

The  liabilities  of  underwriters  under  this  special  clause,  or 
under  the  law  as  now  established  in  Massachusetts,  must,  of 
course,  be  limited  to  the  amount  which  the  insured  owners  were 
bound  to  pay  under  the  statutes  limiting  their  personal  respon- 
sibility. This  question  we  have  already  considered,  at  much 
length,  in  our  first  volume.* 


to  recover.  Bat  we  do  not  bo  consider  it.  It  was  there  determined  that  a  coIlisioD 
withoot  faalt  was  the  proximate  cause  of  that  loss.  Indeed,  unless  the  operation  of 
law,  which  fixed  the  lien,  could  be  regarded  as  the  cause  of  that  loss,  there  was  no 
cause  but  the  collision,  and  that  was  a  peril  insured  against."  If,  however,  we  apply 
the  rule  laid  down  by  Mr.  Justice  Curtis^  above  referred  to,  it  is  evident,  that  the  col- 
lision was  but  the  remote  cause  of  the  loss,  and  the  peculiar  law  of  the  country  the 
proximate  cause ;  for  it  is  very  certain  that  the  collision  itself  imposed  no  liability  apon 
the  ship  by  the  general  maritime  law.  The  distinction  above  taken  may  be  termed  a 
metaphysical  subtlety,  but  we  think  distinctions  of  this  nature  are  justifiable,  when  the 
rule  itself  is  but  a  metaphysical  subtlety,  since  it  declares  that  where  the  loss  is  occa- 
sioned by  a  peril  superinduced  by  the  barratry  of  the  master  of  the  vessel,  or  by  the 
negligence  of  the  owner  himself,  the  underwriters  are  not  liable,  on  the  ground,  that  m 
the  one  case,  the  barratry  is  the  proximate  cause  of  the  loss,  and  in  the  other,  the  negli- 
gence is  the  causa  sine  qua  rum,  while  in  the  case  of  a  peril  superinduced  by  the  negli- 
gence of  the  master  of  the  vessel,  the  negligence  is  considered  as  the  remote  cause  of 
the  loss.  It  may  be  remariLcd,  also,  that  Mr.  Justice  Story  considered  the  two  cases  as 
luting  on  the  same  basis  by  his  decision  in  Hale  v.  Washington  Ins.  Co.,  2  Story,  1 76, 
which  case  was  decided  on  the  authority  of  Peters  v.  Warren  Ins.  Co.,  14  Pet.  99. 

1  Thompson  v.  Reynolds,  7  Ellis  &  B.  172,  40  £ng.  L.  &  Eq.  54.  The  policy  in 
this  case  provided,  that  in  case  the  ship  should  by  accident  or  through  the  negligence 
of  the  master  and  crow,  run  down  or  damage  any  other  ship,  and  the  assured  should 
pay  any  sum  not  exceeding  the  value  of  the  ship  and  her  freight,  in  pursuance  of  the 
judgment  of  a  court  or  in  pursuance  of  any  award  entered  into  by  the  assured  with  the 
concurrence  of  two  of  the  directors  of  the  company,  the  company  should  be  liable  for 
such  proportion  of  three  fourth  parts  of  the  sum  so  paid,  as  the  amount  insured  should 
bear  to  the  value  of  the  ship  insured  and  her  freight.  The  ship  was  valued  at  3,000{. 
in  the  policy.  Having  come  into  collision  with  another  vessel,  she  was  libelled,  and  a 
decree  passed  that  she  should  pay  2,110/.  This  sum  not  being  paid,  the  vessel  was 
sold  under  a  decree  of  the  court,  and  the  plaintiff  ^claimed  to  recover  the  proportion  for 
which  the  defendants  were  liable  under  the  agreement,  on  the  supposition  that  he  had 
paid  3,000/.,  but  the  court  held  the  liability  was  to  be  proportioned  to  the  sum  wlud^ 
the  plaintiff  was  actually  obliged  to  pay,  namely,  2,110/. 

2  See  Vol.  I.  p.  399-406. 
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SECTION    IV. 


OF  LOSSES  FROM  FIRE. 


We  have  seen  in  the  preceding  volume,^  that  fire  is  not  a  peril 
of  the  sea,  as  between  the  shipper  of  goods  and  the  ship-owner, 
and  we  presume  the  same  rule  would  apply  to  a  case  of  insur- 
ance ;  but  the  question  is  not  a  very  important  one,  as  fire  is 
always  specifically  insured  against.  But  the  underwriters  are  not 
liable  for  a  fire  caused  by  the  inherent  defect  or  quality  of  the  thing 
insured.^  ^he  insurers  have  been  held  liable,  where  a  vessel  was 
burned  by  the  public  authorities,  through  the  fear  of  contagious 
diseases.^  The  ship  may  be  burned  purposely  by  the  master,  and 
yet  the  insurers  be  held  responsible,  if  this  burning  were  the  only 
means  of  saving  her  firom  capture  by  a  public  enemy ;  for,  in  the 
first  place,  the  burning  is  then  a  duty  owed  to  the  State ;  and,  in 
the  second,  the  insurers  are  not  damaged,  because,  if  not  lost  by 
fire,  she  would  have  been  lost  by  capture ;  but  if  loss  by  capture 
is  expressly  excepted,  it  would  seem,  from  some  authorities,  that 
the  first  reason  would  be  enough.* 


iPfege  182,  note. 

'  Boyd  0.  Dabois,  3  Camp.  183. 

*  Emerigon,  c.  12,  s.  17,  4  2,  Meredith's  Ed.  348.  See  Pattison  v.  Mills,  1  Dow  & 
C.  342,  2  Bligh,  v.  8.  519. 

^Emerigon,  c.  12,  s.  17,  Meredith's  Ed.  350,'VaIin,  vol.  2,  75,  tit;  Ins.  a.  26,  and 
Fotfaier,  Ins.  n.  53,  all  agree  that  in  snch  a  case  the  underwriters  are  liable,  and  it  has 
been  so  held  hj  Lord  EUenborough,  in  Gordon  t;.  Rimming^on,  1  Camp.  123.  Mr. 
Weskett,  in  his  work  on  Insurance,  tit.  Eire,  n.  6,  is,  however,  of  the  opinion,  that 
unless  the  master  was  in  danger  of  being  killed  by  falling  into  the  hands  of  the  enemy, 
be  ?roald  not  be  justified  in  setting  fire  to  the  ship,  and  the  reason  he  gives  is  a  strong 
one,  and  worthy  of  careful  attention.  It  is  this :  "  Because,  although  she  were  cap- 
tured, there  would  still  remain  a  chance  of  her  being  retaken,  by  cruisers  of  his  own 
nation,  or  possibly  by  snch  part  of  her  crew  as  might  happen  to  be  left  on  board  of 
her."  Mr.  Phillips  remarks  that  "  this  reason  does  not  show  that  the  insurers  ought  to 
be  wholly  exonerated  from  the  loss ;  it  only  goes  to  show,  at  most,  that  what  would 
be  the  net  amount  of  the  salvage,  in  case  of  recapture,  ought  to  be  deducted  from  the 
amoont  of  a  total  loss,  or  else,  that  the  insurers  ought  to  be  answerable  only  for  the 
Mnoant  to  which  the  recaptors  would  be  entitled  for  recovering  the  property,  sup- 
posing the  loss,  in  such  a  case,  to  be  ac^nsted  as  an  average."    But  this  is  not  an 
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From  analogous  decisions  in  cases  of  land  insurance  against 
fire,  it  might  be  inferred  that  if  property  were  injured  or  rendered 
worthless  by  the  effects  of  a  fire,  but  without  actual  ignition  of 
that  property,  the  in^rers  would  not  be  answerable.  But  the 
true  principles  of  the  Law  of  Marine  Insurance  would  lead  to 
the  conclusion,  that  if  these  destructive  effects  are  the  direct  and 
immediate  effects  of  an  actual  fire,  the  insurers  should  be  held. 
We.  think  the  law,  as  deduced  from  the  cases,  may  be  expressed 
thus :  if  there  is  no  ignition,  insurers  are  not  liable  for  the  extra- 
ordinary effects  of  an  ordinary  fire ;  but  they  are  liable  for  the 
ordinary  effects  of  an  extraordinary  fire.^ 


entirely  satisfactoxy  answer  to  the  objections  to  the  law,  as  laid  down  bj  Lord  Ellen- 
borough,  although  it  may  be  to  the  reason  of  Mr.  Weskett.  This  lal^  applies  to  the 
case  where  the  insurers  are  liable  for  captare ;  but  where  the  vessel  is  insured  free  from 
capture,  it  is  difficult  to  see  why  the  underwriters  should  be  liable  for  the  wilful  act  of 
the  agent  of  the  insured,  that  act  being  done  to  avoid  a  peril  for  which  they  would  not 
be  responsible. 

1  The  rule  is  generally  laid  down,  that  there  must  be  ignition  or  actual  combustion 
to  enable  the  insured  to  recover  for  a  loss  by  fire.    2  Marsh.  Ins.  790.     The  case  cited 
in  support  of  this  proposition,  and  the  leading  one  on  the  subject,  is  Austin  v.  Drew, 
4  Camp.  360,  Holt,  N.  P.  126,  6  Taunt.  436,  2  Marsh.  R.  130.     The  insurance  was 
"  against  all  the  damage  which  the  plaintifis  should  suffer  by  fire ''  on  their  "  stock  ftnd 
utensils  in  their  sugar-house."    The  evidence  showed,  that  the  building  was  of  eight 
stories,  and  in  each  story,  sugar,  in  a  certain  state  of  preparation,  was  deposited  for  the 
purpose  of  being  refined,  and  that  for  this  purpose  a  certain  degree  of  heat  was  neces- 
sary.   To  accomplish  this,  there  was  a  chimney  running .  up  through  the  whole 
building,  forming  almost  one  side  of  the  house,  and  by  means  of  the  chimney,  heat  was 
communicated  to  each  story.    At  the  top  of  the  chimney  was  a  register,  which  was 
shut  at  night,  in  order  that  the  heat  might  be  retained  in  the  building.     This  register 
was,  by  the  negligence  of  a  servant,  left  shut  one  morning  when  the  fires  were  lighted, 
and,  consequently,  the  smoke  and  heat  were  forced  into  the  room  where  the  sugars 
were  drying,  and  damaged  them  to  a  great  extent.    It  was  held,  that  the  insurers  weie 
not  liable.    This  case  has  been  cited  as  an  authority  for  m^ny  positions.     The  most  ac- 
curate report  of  it  is  in  4  Camp.  360,  where  GiibSf  C.  J.,  states  the  reasons  for  tiie 
decision,  as  follows :  "  In  this  case  there  was  no  fire,  except  in  the  stove  and  the  flue,  as 
there  ought  to  have  been,  and  the  loss  was  occasioned  by  the  confinement  of  heat. 
Had  the  fire  been  brought  out  of  the  flue,  and  any  thing  had  been  burnt,  the  company 
would  have  been  liable.    But  can  this  be  said,  where  the  fire  never  was  at  all  excessive, 
and  was  always  confined  within  its  proper  limits  ?    This  is  not  a  fire,  within  the  mean- 
ing of  the  policy,  nor  a  loss  for  which  the  company  undertake.    They  might  as  well 
be  sued  for  the  damage  done  to  drawing-room  furniture  by  a  smoky  chimney."    Mr. 
Justice  Cashing,  after  a  thorough  analysis  of  this  case,  in  Scripture  v.  liowell  Mnt  F. 
Ins.  Co.,  10  Cush.  356,  said :  "  This,  therefore,  and  this  only,  as  correctly  stated  by 
Beaumont  (Ins.  37),  is  decided  by  the  case  of  Austin  r.  Drew,  namely,  that  where  a 
chemist,  artisan,  or  manufacturer,  employs  fire  as  a  chemical  agent,  or  as  an  instrument 
of  art  or  fabrication,  and  the  article  which  is  thus  purposely  subjected  to  the  action  of 


GH.  Vn.]  OF  LOSSES  FROM   FIRE.  233 

Probably,  the  rules  prevailing  in  land  policies  against  fire,  that 
the  insurers  are  liable  for  expenses  incurred. in  arresting  and  pre«> 


fire,  is  damaged  in  the  process  bj  the  anskilfulnees  of  the  operator,  and  his  mismanage- 
ment of  heat  as  an  agent  or  instrument  of  manufacture,  that  is  not  a  loss  within  a 
fire  policy.  This,  we  apprehend,  is  good  sense  and  sound  law."  And  the  learned 
judge  farther  remarks :  "  It  may  well  happen  that  serious  damage,  within  the  scope  of 
a  fire  policy  shall  be  done  to  a  building,  or  to  its  contents,  by  the  action  of  fire  in 
SGorrhing  paint,  cracking  pictures,  glass,  furniture,  mantlepieces,  and  other  objects,  or 
heating  and  thus  actually  destroying  many  objects  of  commerce,  and  yet  all  this  with- 
out actaal  ignition — that  is,  yisible  inflammation."  This  precise  point,  however,  did 
not  arise  in  the  case.  But  in  Case  v.  Hartford  F.  Ins.  Co.,  13  111.  676,  it  was  expressly 
held,  that  the  insurers  were  liable  for  the  damage  done  in  such  a  case. 

It  seems  well  settled,  on  principle  and  authority,  that  underwriters  are  not  liable  for 
damage  done  by  lightning,  where  there  is  no  ignition,  lightning  not  being  fire.  Een- 
niston  v.  Her.  Co.  Mjft.  Ins.  Co.,  14  N.  H.  341 ;  Babcock  v.  Montgomery  Co.  Mut 
Ins.  Co.,  6  Barb.  637,  4  Comst.  326.  Nor  are  they  liable  for  damage  done  by  the  ex- 
plosion of  a  steam-boiler.  Millandon  v.  N.  O.  Ins.  Co.,  4  La.  Ann.  15.  So,  where  it 
was  proTided  by  the  conditions  annexed  to  a  policy  of  insnranoe  against  fire,  that  the 
company  should  not  be  liable  *'  for  any  loss  occasioned  by  the  explosion  of  a  steam- 
boiler,  or  explosions  arising  from  any  other  cause,  unless  specifically  specified  in  the 
policy,"  the  company  was  held  not  liable,  where  fire,  which  was  directly  and  wholly 
occasioned  by  an  explosion,  was  the  proximate  cause  of  the  loss.  St.  John  v.  Am. 
Mat  F.  &  M.  Ins.  Co.,  1  Duer,  371,  1  Kern.  516.  See  also,  Ferrin  r.  Protection 
Ins.  Co.,  11  Ohio,  147;  Montgomeiy  v.  Firemen's  Ins.  Co.,  16  B.  Mon.  427;  Roe 
9.  Columbos  Ins.  Co.,  17  Mo.  301 ;  McAllister  v.  Tenn.  M.  &  F.  Ins.  Co.,  17  Mo. 
306. 

Bat  an  explosion  caused  by  gunpowder  is,a  loss  by  fire.  It  was  so  held  in  Scripture 
V.  Lowell  Mut.  F.  Ins.  Co.,  10  Cush.  356,  after  a  learned  and  elaborate  review  of  the 
authorities.  The  explosion  was  caused  by  the  son  of  the  tenant  of  the  house  putting  a 
match  to  a  barrel  of  gunpowder.  The  question  is  thus  stated  by  Mr.  Justice  Cuahing : 
"  By  the  ignition  of  gunpowder  within  a  dwelling-house,  damage  is  done  to  the  house, 
that  damage  consisting  in  part  of  combustion,  and  in  part  of  explosion.  Is  the  whole 
damage  oovered  by  a  policy  insuring  '  against  loss  or  damage  by  fire  1 ' "  The  court 
held  that  it  was.  The  law  is  laid  down,  as  follows :  "  In  the  present  case,  there  is  no 
room  for  question  concerning  a  series  of  causes,  as  whether  primary  or  secondary, 
proximate  or  remote ;  for  the  agent  is  one  and  the  same  throughout,  namely,  fire.  The 
ctutaa  was  burning  powder ;  the  oausa  causans  was  a  burning  match ;  at  each  stage  of 
causation  it  was  the  action  of  fire.  Nay,  to  be  exact,  the  burning  of  the  gunpowder, 
like  the  burning  of  the  match,  was  a  succession  of  several  complex  acts  of  burning. 
Tet  fi^  is  the  agent  at  each  of  these  distinct  stages  of  causation.  Suppose  there  was 
a  barrel  of  sulphur  in  the  plaintiff's  attic,  instead  of  gunpowder ;  and  this  being  ignited 
with  a  match,  afterwards  the  fire  had  passed  from  the  burning  sulphur  to  the  substance 
of  the  house.  This  would  be  recognized  at  once,  as  a  case  of  fire.  It  does  not  change 
the  legal  reUtion  of  causes,  to  substitute  a  barrel  of  burning  gunpowder  for  a  barrel  of 
burning  sulphur.  The  only  difference  in  the  elements  of  the  question  is,  that  the  gun- 
powder, when  ignited,  consumes  with  more  rapidity  than  sulphur,  and  the  combustion 
is  accompanied  or  followed  by  explosion.  Still,  Uie  agent  is  fire,  though  it  acts  in 
different  ways  upon  the  different  successive  subjects  of  its  action,  beginning  with  the 
auttch  and  terminating  with  the  plaintiff's  house."    On  page  363,  the  court  said  their 
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venting  fire,^  and,  to  some  extent  —  it  may  be  uncertain  how 
far  —  for  injury  sustained  from  such  endeavors,^  as  where  goods 


opinion  excladed  "  all  damage  by  mere  explosions,  not  inyolving  ignition  and  combus- 
tion of  the  agent  of  explosion,  such  as  the  case  of  steam,  or  any  other  substance  actr 
ing  by  expansion  without  combustion."  But  on  page  364,  sevend  cases  are  stated  as 
seeming  to  fall  within  the  general  rule  of  holding  the  insurers  liable,  where  an  ex- 
plosion takes  place  without  combustion,  which  is,  nevertheless,  the  result  of  the 
action  of  fire,  which  would  seem  to  render  them  liable  for  damage  caused  by  the 
explosion  of  a  steam-boiler.  For  other  cases  of  explosion  by  gun-powder,  see  Waters 
V.  Merchants'  Louisville  Ins.  Ck>.,  11  Pet.  213,  225;  Grim  v.  Phoenix  Co.,  13  Johns. 
451. 

1  Thus,  if  a  building  is  blown  up  with  gunpowder  by  the  public  authorities,  in  order 
to  stop  a  conflagration,  the  underwriters  against  fire  are  liable.  City  F.  Ins.  Co.  v.  Co^ 
lies,  21  Wend.  367 ;  Phillips  v.  Protection  Ins.  Co.,  14  Mo.  220;  Pentz  v.  Beceivea 
of  Etna  F.  Ins.  Co.,  9  Paige,  568,  3  Edw.  Ch.  341.  In  WeU«  v.  Boston  Ins.  Co., 
6  Pick.  182,  blankets  were  put  upon  a  building  by  the  insured  with  the  approbation 
of  the  insurer,  while  a  fire  was  raging  in  the  neighborhood,  and  the  building  and  its 
contents  were  thereby  saved  from  destruction,  but  the  blankets  were  rendered  worth- 
less. The  insured,  the  owner  of  the  goods,  paid  for  the  blankets,  and  brought  this 
action  against  his  insurers.  The  latter  admitted  their  liability  for  a  part  of  the  amount 
estimated  upon  the  proportion  they  had  at  risk  upon  the  policy,  taken  in  connection 
with  the  store,  of  which  the  plaintiff  had  a  lease  for  a  terra  of  years,  and  the  value  of 
the  stock,  over  and  above  the  sum  insured  upon  it.  And  the  court  held  that  the  under- 
writers were  not  liable  for  the  whole  value  of  the  blankets,  but  only  in  the  proportion 
named,  and  that  the  owners  of  other  buildings,  which  were  perhaps  saved  by  the  use 
of  the  blankets,  were  not  obliged  to  contribute. 

^  It  is  not  yet  quite  settled  on  the  authorities,  how  far  the  insurers  are  liable  for  goods 
damaged  or  lost  while  being  moved  from  a  building,  through  apprehension  of  its  being 
burned  by  a  conflagration  then  raging,  and  for  the  expense  of  so  moving  them.    In 
Pennsylvania,  it  waa  held  that  they  were  not  liable,  where  the  fire  at  the  time  was  fimr 
houses  off.     Hillier  v.  Allegheny  Ins.  Co.,  3  Barr,  470.    In  Case  i?.  Hartf.  F.  Ins.  Co., 
13  III.  676,  the  policy  contained  the  following  clause  :  "In  case  of  fire  or  loss  or  dam- 
age thereby,  or  of  exposure  to  loss  or  damage  thereby,  it  shall  be  the  duty  of  the 
insured  to  use  all  possible  diligence  in  saving  and  preserving  the  property ;  and  if  they 
shall  fail  to  do  so,  this  company  shall  not  be  held  responsible  to  make  good  the  loss 
and  damage  sustained  in  consequence  of  such  neglect.''    The  store  of  the  plaindff, 
though  not  on  fire,  was  in  immediate  danger  of  catching,  and  the  circumstances  were 
such  that  a  neglect  to  remove  the  goods  would  have  been  gross  negligence  on  his  part. 
It  was  held  that  he  was  entitled  to  recover  for  all  damage  done,  and  expenses  incurred. 
And  the  existence  of  such  a  clause  does  not  seem  to  impose  any  greater  obligations  on 
the  assured,  than  would  exist  without  it.    Firem.  Ins.  Co.  r.  May,  20  Ohio,  211.    It 
seems  very  clear,  that  if  the  house  should  be  burnt  after  the  goods  were  taken  oftt,  the 
insurers  would  be  liable  for  all  damage  done  and  expenses  incurred,  and  there  is  no 
sound  reason  why  the  same  rule  should  not  apply,  where  the  danger  was  such  as  to 
excite  apprehension  in  the  mind  of  a  man  of  ordinary  prudence.    See  Beaumont  on 
Ins.  41.    In  Webb  v.  Protection  Ins.  Co.,  14  Mo.  3,  the  policy  contained  a  clause 
exempting  the  company  from  loss  by  theft ;  or  any  loss  or  damage  by  fire  which  might 
happen  in  case  of  an  invasion,  insurrection,  or  riot,  &c.    It  was  held,  that  the  two 
clauses  were  independent  of  each  other,  and  that  the  company  were  not  liable  for  a  loss 
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are  hurt  by  water  from  the  engines,^  would  apply  to  marine 
insurance  against  fire ;  always,  however,  with  the  proviso,  that 
the  insurers  are  not  to  be  held  responsible  for  losses  not 
specificaUy  insured  against,  unless  they  are  the  direct  and  im- 
mediate effects  or  consequences  of  a  peril  which  is  insured 
against 

The  risk  does  not  cease  on  the  ship  or  furniture,  if  during  the 
voyage,  any  part  of  it  is  taken  on  shore  in  the  ordinary  course  of 
events.^  But  this  rule  does  not  apply  to  cargo  which  is  taken 
on  shore,  for  the  purposes  of  barter.^ 


bj  theft,  in  case  goods  were  removed  to  protect  them  from  an  ordinary  fire,  although 
the  court  were  of  opinion,  that  ordinarily  the  insurers  would  be  liable  for  snch  a  loss. 
In  Agnew  v.  Insurance  Co.,  Dist.  Cc.  Philadelphia,  7  Am.  Law  Reg.  168,  the  under- 
writer was  held  liable  for  a  loss  by  theft,  where  the  goods  had  been  removed.  See  also, 
Babcock  v.  Montgomery  Co.  Mnt.  Ins.  Co.,  6  Barb.  637,  640,  per  Pratt,  J. 

1  In  Case  v.  Hartford  F.  Ins.  Co.,  13  111.  676,  680,  TumbuU,  J.,  said :  "  Surely  an 
injury  to  the  goods  by  water  thrown  to  extinguish  a  fire,  would  not  be  an  injury  to  the 
goods  by  actual  igpiition,  and  yet  no  case  can  be  found,  where  an  insurance  against 
damage  by  fire,  has  been  held,  not  to  extend  to  such  a  case."  See  also,  Hillier  v. 
Allegheny  Co.  Mut.  Ins.  Co.,  3  Barr,  470,  per  ^ri^r,  J. ;  Agnew  v.  Insurance  Co.  Dist. 
Ct.,  Philadelphia,  7  Am.  Law  Begister,  168 ;  Babcock  v.  Montgomery  Co.  Mut.  Ins. 
Co.,  6  Barb.  637,  per  Pratt,  J. ;  Scripture  v.  Lowell  Mut.  F.  Ins.  Co.,  10  Cush.  356, 
365,  per  Ctuhing,  J.  In  Nimick  v.  Holmes,  25  Penn.  State,  366,  it  was  held,  that  where 
a  vessel  or  its  eaigo  takes  fire  without  the  fault  of  the  crew,  the  damage  done  by  the 
application  of  water  or  steam*for  the  purpose  of  extinguishing  the  flames,  and  by  tear- 
ing up  part  of  the  deck  of  the  vessel,  should  be  contributed  for  in  general  average. 
But  there  seems  to  be  no  reason  why  the  insurer  against  fire  should  not  be  liable  in 
such  a  case. 

*  In  Pelly  p.  Boyal  Exch.  Ass.  Co.,  1  Burr,  341,  during  the  voyage,  in  accordance 
with  a  usage  of  trade,  the  sails  were  taken  on  shore  while  the  vessel  was  being  repaired, 
and  were  burnt,  and  it  was  held  that  the  insurers  were  liable.  So,  in  Brougb  v.  Whit- 
more,  4  T.  B.  406,  where  provisions  were  lost  under  similar  circumstances,  the  under- 
writer  was  held  liable. 

'  In  Martin  r.  Salem  Biar.  Ins.  Co.,  2  Mass.  420,  a  vessel  and  cai^  were  insured 
"  from  Marblehead  to  one  or  more  ports  in  the  West  Indies,  for  the  purpose  of  selling 
the  outward  and  purchasing  a  return  cargo,  and  at  and  from  thence  to  Marblehead." 
The  outward  cargo  was  landed  and  sold,  and  the  proceeds,  in  the  form  of  specie,  with 
which  the  homeward  cargo  was  to  be  bought,  were  in  the  hands  of  the  factor  there, 
according  to  the  usage  of  the  trade,  when  the  house  wAs  burnt  and  most  of  the  specie 
lost.  Held,  the  risk  did  not  continue  after  the  goods  were  landed.  In  Harrison  v. 
Ellis,  7  £Uis  &  B.  465,  a  vessel  and  cargo  were  insured.  The  risk  on  the  coi^go  was 
to  ooDtinne  till  it  should  be  discharged  and  safely  landed.  The  policy  also  contained 
the  memorandum :  '*  with  liberty  to  load,  reload,  exchange,  sell,  or  barter,  all  or  either, 
goods  or  property  on  the  coast  of  Africa  and  African  islands,  and  with  any  vessels, 
boats,  factories,  and  canoes,  and  to  transfer  interest  from  this  vessel  to  any  other  vessel, 
or  from  any  other  vessels  to  this  vessel,  in  port  or  at  sea,  and  at  any  ports  or  places 
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SECTION   V. 


OF  LOSS   BT  PIRATBS,  ROBBERS,  OR  THIEVES. 

The  usual  insurance  against  these  risks,  renders  the  insurers 
liable  for  losses  or  damage  arising  from  all  such  acts  as  amount 
to  piracy  or  robbery ;  even,  it  is  said,  if  they  are  committed  by 
the  crew,  provided  due  care  and  diligence  have  been  used  to  pre- 
vent them ;  as  if  there  be  a  mutiny  of  the  crew.^     To  bring  a  loss 


she  might  call  at  or  proceed  to,  widioat  being  deemed  a  deviation.''  It  was  held,  that 
the  underwriters  were  not  liable  for  a  loss  occasioned,  while  part  of  the  cargo  was  in 
a  factory  on  the  coast,  and  the  vessel  was  engaged  in  loading  native  produce,  by  the 
factcfty  and  its  contents  being  bnmed. 

^  It  is  so  stated  bj  Chancellor  Kent,  3  Comm.  303,  citing  Brown  v.  Smith,  1  Dow, 
349.    Mr.  PhUlips  says,  citing  the  same  case :  "  Under  the  risk  of  pirates  and  rovers, 
or  under  perils  of  the  seas,  the  insurers  are  liable  for  losses  by  a  mutiny  of  the  crew." 
1  Phillips,  Ins.  §  1106.    Mr.  Amould,  2  Yol.  Ins.  817,  says  it  seems  the  underwriters 
are  liable  in  such  a  case,  citing  the  same  case,  and  adding :  "  In  Dixon  v.  Beid,  5  B. 
&  Aid.  597,  such  a  loss  was  laid  as  loss  by  barratry,  which  seems  the  true  mode  of 
alleging  it."    An  examination  of  the  case  of  Brown  v.  Smith,  will  show,  aa  we 
think,  that  this  question  did  not,  and  could  not  arise.    The  insurance  was  against 
"  barratry  of  the  masters  and  mariners  and  all  other  perils,  losses  and  misfortunes, 
that  have,  6r  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer- 
chandise and  ship  or  any  part  thereof."    It  has  not,  therefore,  been  decided  that 
mutiny  is  a  piratical  act.    in  Naylof  v.  Palmer,  8  Exch.  739,  22  £ng.  L.  &  Eq.  573, 
insurance  was  effected  on  advances  for  the  outfits,  provisions,  etc.,  of  coolies,  to  be 
repaid  upon  the  safe  delivery  of  the  emigrants  at  the  port  of  destination  in  Peru. 
The  insurance  was  against  pirates,  thieves,  and  all  other  the  usual  perils.     On  the 
voyage  the  coolies  rose  upon  the  crew,  murdered  part  of  them  and  the  captain,  took 
the  ship,  and  sailed  for  land ;  on  reaching  which  they  left  the  ship  and  escaped.     JPat" 
lock,  C.  B.,  said  :  "  The  act  of  seizure  of  the  ship,  and  taking  it  out  of  the  possession 
of  the  master  and  crew,  by  the  passengers,  was  either  an  act  of  piracy  and  theft,  and 
so  within  the  express  words  of  the  policy,  or,  if  not  of  that  quality,  because  it  was 
not  done  animojurandi,  it  was  a  seizure  ejusdem  generis,  analogous  to  it,  or  to  barratry 
of  the  crew,  falling  within  the  general  concluding  words  of  the  perils  enumerated  by 
the  policy."    The  case  was  affiled  in  the  Exchequer  Chamber,  Palmer .o.  Naylor,  10 
Exch.  382,  26  Eng.  L.  &  Eq.  455.    In  the  case  of  McCargo  v.  New  Orleans  Ins.  Co., 
10  Rob.  La.  202,  where  a  cargo  of  slaves  rose  and  took  possession  of  the  vessel,  it 
was  contended  that  the  underwriters  were  liable  on  the  ground  that  the  act  ^vas  a 
piratical  one.    The  point  was  not  determined  by  the  court,  the  underwriters  being  dis- 
charged by  reason  of  insurrection  being  excepted  against. 

In  Nesbitt  v.  Lushington,  4  T.  R.  783,  where  a  vessel  laden  with  corn  was  forced 
by  stress  of  weather  into  a  harbor  in  Ireland,  and  a  mob  came  on  board,  took  the 
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within  the  words  of  this  clause,  there  must  be  violence,  for  with- 
out this  there  can  be  neither  piracy  nor  robbery.  But  there  may 
be  theft  without  violence;  and  whether  a  loss  by  such  theft 
would  come  within  this  clause,  is  not  certain  from  the  decisions. 
But  the  weight  of  American  authority,  upon  the  whole,  would 
lead  to  the  conclusion  that  insurance  against  '^  theft,"  or  against 
"  thieves,"  would  make  the  insurers  liable  for  a  loss  by  larceny.^ 


oommand  of  the  ship,  and  weighed  anchor,  by  which  the  yessel  was  driven  on  a  reef 
of  rocks  where  part  of  the  cargo  was  lost,  and  the  rest  the  mob  compelled  the  captain 
to  sell  to  them  at  abont  three  fonrths  of  the  invoice  price,  Lord  Kenyan  expressed  an 
opinion  that  there  might  have  been  a  recovery  as  for  a  loss  by  pirates,  if  tlie  com  had 
not  been  insured  against  particular  average.  See  also,  generally,  Dean  v.  Hornby, 
3  Ellis  &  B.  180,  24  Eng.  L.  &  Eq.  85. 

^  It  U  laid  down  in  all  the  early  text-writers  and  authorities,  that  an  insurer  is  not 
liable  for  losses  by  theft  on  board  the  vessel,  on  the  ground  that  ^e  master  of  the 
Tessel  is  bound  to  take  all  the  care  of  the  goods  in  his  power,  and  when  they  are  stolen 
while  in  the  vessel,  it  is  considered  as  proceeding  from  negligent  custody  and  not  from 
accident.  Roccns,  note  42;  Emerigon,  c.  12,  \  29,  Meredith's  Ed.  p.  419.  In  this 
country.  Chancellor  Kent  has  followed  the  authorities  above  cited,  3  Comm.  303,  and 
has  been  sustained  by  a  decision  in  Tennessee,  Marshall  v.  Nashville  Ins.  Co.,  1 
Humph.  99,  where  part  of  the  goods  were  alleged  to  be  stolen  by  persons  connected 
with  the  boat  on  which  they  were  shipped,  and  it  was  held  on  demurrer  that  the  assured 
could  not  recover.  In  New  York,  on  the  other  hand,  the  underwriters  were  held  liable 
for  a  loss  by  simple  larceny,  while  the  boat  was  at  a  wharf.  Atlantic  Ins.  Co.  v, 
Storrow,  5  Paige,  285.  And  in  Am.  Ins.  Co.  v.  Bryan,  1  Hill,  25,  26  Wend.  563,  it 
was  held,  both  by  the  Supreme  Court  and  by  the  Court  of  Errors,  after  most  elaborate 
arguments,  that  the  word  theft  did  not  necessarily  mean  only  a  stealing  by  violence, 
but  would  also  include  a  simple  larceny.  The  goods  had  been  stolen  while  the  vessel 
was  on  the  voyage,  but  it  could  not  be  shown  by  whom,  whether  by  fk  passenger  or  by 
one  of  the  crew. 

In  England,  Mr.  Amould  says  of  this  case  :  "  In  this  country  it  cannot  be  considered 
law."  2  Amould,  Ins.  818.  In  this  assertion  he  is  supported  by  all  the  early  text 
writers.  Mr.  Park  says :  "  But  that  the  underwriter  is  liable  for  a  robbery  of  the 
goods  insured,  when  committed  by  thieves  from  without,  cannot  be  doubted  ;  as  thieves 
are  a  peril  expressly  insured  by  the  policy."  Park,  Ins.  31,  citing  Harford  v.  May- 
nard,  before  Lord  Mansfield,  1785.  In  De  Rothschild  v.  Royal  Mail  Steam  Packet 
Co.,  7  Exch.  734,  14  Eng.  L.  &  Eq.  327,  eleven  boxes  of  gold  dust  were  delivered  to 
the  defendants  at  Panama  to  be  delivered  at  the  Bank  of  England.  The  bill  of  lading 
contained  the  following  exceptions :  "  the  act  of  God,  the  queen's  enemies,  pirates, 
robbers,  fire,  .accidents  from  machinery,  boilers,  and  steam,  the  dangers  of  the  seas, 
roads  and  rivers  of  whatever  nature  or  kind  soever  excepted."  The  boxes  arrived  in 
safety  at  Southampton,  but  in  the  course  of  their  transmission  to  London  by  railway, 
one  of  the  boxes  was  stolen  without  violence.  The  jury  found  that  the  defendants 
were  guilty  of  negligence  in  the  conveyance  of  the  boxes  to  London,  and  that  this 
negligence  caused  Uie  loss.  The  defendants  pleaded  that  they  were  exempted  by 
reason  of  the  exceptions  of  loss  from  "  robbers,"  and  "  dangers  of  the  roads."  Judg- 
ntenl  was  given  for  the  plaintiffs  on  grounds  which  would  seem  to  modify  to  some 
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To  avoid  this  conclusion,  the  phrase,  "  assailing  thieves,"  is 
sometimes  used ;  and  this  no  doubt  covers  only  theft,  ab  extraj 
with  violence.  And  even  if  robbery  or  theft  is  not  insured 
against,  but  loss  occurs  by  them  in  consequence  of  an  exposure 
to  theft  by  shipwreck,  or  as  the  direct  and  immediate  effect  of 
any  peril  insured  against,  the  insurers  would  be  held  liable  for 
this.i 


extent  the  rule  aa  previooBly  laid  down  by  the  English  authorities.  Pollock,  C.  B., 
said :  *'  In  construing  such  instruments,  it  was  contended  that  the  ordinary  meaning 
of  the  words  used  must  be  followed.  We  think  that  position  is  correct,  but  we  must 
also  look  at  the  circumstances  under  which  the  contract  was  made,  and  the  peculiar 
subject  to  which  it  applied ;  and  taking  these  into  consideration,  we  cannot  doubt 
that  the  meaning  of  the  contract  was,  that  the  defendants  were  not  to  be  liable  for 
the  loss  of  the  gold  dust  in  instances  where  it  was  taken  by  force,  by  a  vis  major  which 
they,  the  defendants,  could  not  resist,  but  that  they  were  to  bo  liable  where  it  was  pil- 
fered from  them,  or  taken  by  stealth.  It  is  very  unreasonable  to  suppose  that  the 
shippers  of  a  very  precious  article,  of  which  a  large  value  is  comprised  in  a  very  small 
space,  which  is  capable  of  being  easily  abstracted  by  any  person  employed  in  carrying 
it,  meant  to  exempt  the  persons  to  whom  they  gave  the  custody  and  care  of  it  from 
all  responsibility  for  theft  committed  by  their  crew,  or  others,  against  l^hom,  presuma- 
bly, they  could  guard  by  the  exercise  of  reasonable  care ;  but  it  is  likely  that  they 
should  agree  to  exempt  them  where  the  goods  were  taken  by  a  force  which  they  could 
not  resist.  The  nature  of  the  transaction  shows  clearly,  therefore,  that  the  word 
'robbers'  means,  not  'thieves,'  but  xobbers  by  force,  to  whom  the  term  is  more 
usually  applied,  although  in  common  parlance,  it  is  often  applied  to  every  description 
of  theft.  It  is  explained  also,  by  the  word  with  which  it  is  associated,  'pirates,'  who 
certainly  take  by  force  and  not  by  stealth.  We  have  no  doubt,  therefore,  in  this  bill 
of  lading,  that  this  is  the  proper  meaning  of  the  word  '  robbers,'  and  this  being  so, 
the  loss  in  this  case  was  not  by  robbers." 

1  Bondrett  v.  dentigg,  Holt,  N.  P.  149.  The  goods,  in  this  case,  were  plundered 
after  they  were  saved  from  the  wreck,  but  before  they  came  into  the  hands  of  the  own- 
ers. Pothier,  n.  55,  says :  "  The  loss  of  effects  insured  happening  through  pillage,  in 
case  of  shipwreck,  by  wreckers  and  others,  on  the  shore  on  which  the  waves  have  cast 
them,  is  a  peril  of  the  sea,  to  be  borne  by  the  insurers."  Emerigon  adopts  this  decis- 
ion, c.  12,  s.  29,  Meredith's  Ed.  419. 

In  two  old  cases  it  is  held  that  a  loss  by  piracy  is  a  loss  by  a  peril  x>f  the  sea,  tboa^h 
piracy  be  not  specifically  insured  against.  Pickering  v,  Barclay,  2  Boll.  Ab.  248,  pi. 
10 ;  Barton  v.  Wolliford,  Comb.  56.  See  Santema  De  Ass.  part  3,  n.  61-65 ;  Straocha, 
Glossa.  22,  passim,  where  this  question  is  discussed. 
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SECTION  VL 


OF  LOSS   BY  BABRAIBT.   ' 


What  barratry  is  has  been  much  disputed,  and  may  not 
be  yet  quite  settled ;  but  we  hold  it  to  be  any  wrongful  act  of 
the  master,  officers,  or  crew,  done  against  the  owner.^  And 
any  one  who  has  an  interest  in  the  ship,  cargo,  or  freight,  may 
insure  that  interest  against  barratry.^ 

If  an  unlawful  act  be  done  without  intention,  or  through 
inadvertence  or  ignorance,  it  is  not  barratry.^  The  act  must  be 
wrongful  in  itself,  and  wrongfully  intended ;  for  if  it  be  done  in 
compliance  with  the  owner's  instructions  or  request,  or  with  his 
assent,  it  is  not  barratry,  even  as  against  others  who  are  injured 
by  it*     But  it  need  not  be  done  with  an  intention  adverse  to 


^  Considerable  diflcassion  has  arisen  in  regard  to  the  meaning  of  this  word.  In  yeiy 
many  of  the  cases  it  is  defined  to  be  a  frand,  cheat,  or  trick  on  the  part  of  the  captain 
against  the  interest  of  the  owners.  See  Ejiight  v.  Cambridge,  1  Stra.  581,  8  Mod. 
230,  2  Ld.  Raym.  1349 ;  Phyn  v.  Royal  Exch.  Ass.  Co.,  7  T.  R.  505 ;  Stamma  v. 
Brown,  2  Stra.  1173;  Lockyer  v.  Offley,  1  T.  R.  252;  Afellejo  v.  Wheeler,  Cowp. 
143;  Witcocks  v.  Union  Ins.  Co.,  2  Binn.  574;  Earle  v.  Rowcroft,  8  East,  126; 
Wiggin  V.  Amory,  14  Mass.  1 ;  Stone  v.  National  Ins.  Co.,  19  Pick.  34;  Cronsillat  t7. 
Ball,  4  Dallas,  294.  In  Fatapsoo  Ins.  Co.  v.  Coulter,  3  Pet.  222,  many  of  these  cases 
were  examined  by  Mr.  Justice  Johnson,  and  the  points  on  which  they  turned  were  shown 
not  to  warrant  the  language  used.  The  learned  judge  seemed  to  prefer  the  yery  excel- 
lent definition  given  by  Emerigon,  which  he  translated,  *'  acting  without  due  fidelity  to 
the  owners.'^ 

'  Stone  9.  National  Ins.  Co.,  19  Pick.  34.  The  mate  in  this  case  insured  his  adven- 
ture against  barratry  of  the  master  and  mariners,  and  recovered  for  a  loss  occasioned 
by  the  theft  of  the  crew. 

'  As  the  nnintended  violation  of  a  blockade.  Dederer  v.  Delaware  Ins.  Co.,  2 
'-  Wash.  C.  C.  61.  In  one  case,  a  vessel  having  sprung  a  leak,  the  captain  put  into 
port,  and  before  a  survey  broke  up  her  ceiling  and  end  bows  with  crowbars,  in  conso- 
qnenee  of  which  the  ship  was  much  injured  and  weakened.  It  was  suggested  that  this 
was  done  to  procure  the-  condemnation  of  the  vessel.  Lord  Ellenborough  said:  "In 
order  to  constitnte  barratry,  which  is  a  crime,  the  captain  must  be  proved  to  have 
acted  against  his  better  judgment ;  as  the  case  now  stands,  there  is  a  whole  ocean  be- 
tween you  and  barratry."  Todd  v.  Ritchie,  1  Stark.  240.  And  if  a  neutral  vessel  is 
captored  and  sent  in  for  condemnation,  and  the  crew  desert,  such  desertion  is  not  bar- 
ratry on  their  part.    Messonier  v.  Union  Ins.  Co.,  1  Nott  &  M'C.  155. 

*  Nntt  p.  Bonidieu,  1  T.  R.  323.    In  Thniston  v.  Col.  Ins.  Co.,  3  Caines,  89,  it 
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the  owner;  for  if  the  master  or  mariners  violate  any  law  in 
the  belief  that  it  will  be  for  the  owner's  advantage,  but  without 
his  instruction  or  request,  this  is  barratry,  because  such  an  act  is 
vnrongful,  against  the  owner,  inasmuch  as  the  master  had  no 
right  to  infer  that  the  owner  would  desire  or  assent  to  a  viola- 
tion of  law,  even  if  it  might  be  for  his  benefit.^  Generally, 
however,  if  an  act  is  done  for  the  benefit  of  the  owners,  al- 
though through  a  mistaken  idea  on  the  part  of  the  master,  it  is 
not  barratry.2  -q^^  jf  ^  master  undergoes  any  extraordinary 
and  evitable  peril,  from  no  necessity  whatever,  but  in  the  belief 
that  it  might  be  advantageous  to  his  owner,  a  loss  arising  from 
this  risk  would  be  a  loss  by  barratry.  So  if  the  act  were  done 
by  the  master  for  his  private  and  personal  benefit.^  And  the 
extreme  violation  of  duty  or  gross  negligence  might  be  barra- 
trous, although  committed  without  fraud  or  intentional  wrong, 
and  with  no  purpose  of  personal  gain,  and  with  no  desire  to 
injure  any  one.*     And  it  is  said  that  mere  nonfeasance,  as  not 


was  held  that  if  an  assured  be  apprised  by  his  master  of  his  pursuing  another  voyage 
than  that  insured,  and  do  not  disapprove  of  it,  it  is  only  a  deviation  and  not  barratry, 
though  the  master  ultimately  runs  away  with  the  ship,  sells  her  and  embezzles  the 
proceeds.  See  also,  Ward  v.  Wood,  13  Mass.  539 ;  Everth  v.  Hannam,  6  Taont. 
375. 

1  Earle  v.  Rowcroft,  8  Bast,  126. 

^  In  Dederer  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  61,  an  American  vessel  waa  cap- 
tured by  an  English  frigate  on  the  ground  that  war  had  been,  or  soon  would  be  de- 
clared between  the  countries  to  which  the  vessels  respectively  belonged.  The  captain, 
apprehending  the  loss  of  the  vessel,  and  all  he  had  on  board,  and  that  he  would  be 
imprisoned,  made  an  attempt  to  rescue  the  vessel,  and  failed.  This  attempt  was  the 
cause  of  the  condemnation.    The  court  held  that  if  he  acted  for  the  benefit  of  his  own- 

ft 

ers,  his  act  would  not  be  barratrous,  otherwise  if  he  acted  for  his  own  good  exclu- 
sively. See  also,  Crousillat  o.  Ball,  4  Dall.  294;  Hood  v.  Nesbitt,  2  DalL  137,  I 
Yeates,  114,  a  deviation  to  rescue  a  vessel  which  had  been  run  away  with,  was  held 
not  to  be  barratrous ;  the  captain  intending  to  give  the  reward  to  his  owners.  See 
also,  Elton  v.  Brogden,  2  Stra.  1264. 

"  As  where  the  captain  deviated  for  a  private  purpose  of  his  own.  '  Boss  v.  Hunter,  * 
4  T.  B.  33 ;  Vallejo  v.  Wheeler,  Coi^T).  143,  Lofft,  631.  See  Dederer  v.  Delaware  Ins, 
Co.,  2  Wash.  C.  C.  61,  note  2,  ante;  Boscow  v.  Corson,  8  Taunt.  684.  In  Ken- 
drick  V.  Delafield,  2  Caines,  67,  it  was  held  that  if  a  loss  is  shown  to  have  taken  place 
by  the  fraudulent  act  of  the  master,  the  presumption  is  that  he  did  it  for  his  own  ben- 
efit, and  in  the  absence  of  proof  to  the  contrary,  the  plaintiff  may  recover,  although 
the  act  was  the  boring  of  holes  in  the  vessel. 

*■  In  Heyman  v.  Parish,  2  Camp.  149,  the  pilot  testified  that  the  captain  sailed  with 
a  foul  wind,  contrary  to  his  directions,  and  that  the  ship  having  been  stopped  when 
going  on  shore  by  getting  out  an  anchor,  the  captain  cut  the  cable  and  allowed  her  to 
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resisting  or  preventing  an  injury  to  the  property  when  this 
might  have  been  dSne,  may  be  barratrous.^  And  barratry  has 
been  extended  so  far  as  to  apply  to  all  carriers  by  land  as  well 
as  by  water.2  If  the  policy  excepts,  or  if  the  insured  warrants 
against  barratry,  it  would  probably  be  construed  only  as  an 


drift  apon  the  rocks.  Park,  for  the  defendant,  suggested  tb^t  there  did  not  appear  to 
be  any  fraad.  Lord  EUenhorough  said :  **  This  is  not  necessary.  It  has  been  solemnly 
decided,  that  a  gross  malversation  by  the  captain  in  his  office  is  barratrous/'  referring 
to  Earle  v.  Rowcroft,  8  East,  126.  So  'Mf  the  master,  knowing  the  inevitable  danger 
of  captare  if  he  proceed  on  his  voyage,  should,  notwithstanding,  continue  it,  and 
expose  the  vessel  to  certain  seizure,  this  will  be  a  loss,  not  arising  from  the  perils 
insured  against,  but  from  a  criminal  breach  of  the  duty  he  owes  to  his  owners,  which  is 
barratry."  Per  Parsons,  C.  J.,  in  Richardson  v,  Maine  F.  &  M.  Ins.  Co.,  6  Mass.  102, 
1 1 7, 121 .  So  barratrously  canying  a  cargo  into  a  blockaded  port.  Goldschmidt  v,  Whit- 
more,  3  Taunt.  508 ;  Calhoun  v.  Ins.  Co.  of  Penn.,  1  Binn.  293, 321.  See  Yos  v.  Uni- 
ted Ins.  Co.,  2  Johns.  Cas.  180.  And  cruising  and  taking  a  prize  contrary  to  instruc- 
tions is  barratry,  although  the  captain  libelled  the  prize  for  the  benefit  of  his  owner  as 
well  as  himself.  Moss  v,  Byrom,  6  T.  B.  379.  But  see  Wiggin  v,  Amory,  14 
Mass.  1.  Collusion  by  the  captain  to  have  his  ship  captured,  is  barratry.  Arcangdo 
r.  Thompson,  2  Camp.  620.  So,  if  the  ship  and  cargo  are  taken  out  of  their  course 
and  fraudulently  sold.  Dixon  v.  Reid,  5  B.  &  Aid.  597,  1  D.  &  R.  207 ;  Jones  v, 
Nicholson,  10  Exch.  28,  26  £ng.  L.  &  £q.  542.  Or  wilfully  running  the  ship  on 
shore  without  necessity.  Soares  v.  Thornton,  7  Taunt.  627.  But  if  a  master  should 
run  the  ressel  on  shore,  or  cut  away  his  masts,  with  a  bond  fide  intention  of  saving  the 
ship  and  cargo,  this  would  not  be  an  act  of  barratry,  although  it  should  turn  out  that 
the  sacrifice  need  not  have  been  made.  Smuggling  is  barratry.  Yallejo  v.  Wheeler, 
Cowp.  143;  Am.  Ins.  Co.  v.  Dunham,  12  Wend.  463,  15  id.  9;  Mariatigui  v.  Louis- 
iana Ins.  Co.,  8  La.  65 ;  Lockyer  v.  Offley,  1  T.  B.  252.  In  Brown  v.  Union  Ins. 
Co.,  5  Day,  1,  resistance  to  search,  and  rescuing  and  retaking  a  vessel,  were  held  to 
be  barratrous  acts.  See  also,  Wilcocks  v.  Union  Ins.  Co.,  2  Binn.  574.  So,  if  the 
captain  should  sail  out  of  port  without  leave,  in  breach  of  an  embargo,  in  consequence 
of  which  the  owners  afterwards  sustained  a  loss,  in  respect  of  seaman's  wages  and 
provisions,  by  the  detention  of  the  ship,  such  an  act  would  probably  be  held  to  be  bar- 
ratrous. Per  Lord  EUenboroughf  C.  J.,  in  Earle  v,  Rowcroft,  8  East,  126,  138,  citing 
Robertson  r.  Ewer,  1  T.  R.  127. 

1  In  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  222,  234,  Mr.  Justice  Johnson  said  :  "  Cer- 
tainly a  master  of  a  vessel  who  sees  another  engaged  in  the  act  of  scuttling  or  firing 
Jiia  ship,  and  will  not  rise  from  his  berth  to  prevent  it,  is  primd  facie  chargeable  with 
barratry.    Although  a  mere  misfeasance,  it  is  a  breach  of  trust,  a  fault,  an  act  of  infi- 
delity to  his  owners.    So,  if  in  (the)  height  of  a  storm,  the  captain  and  crew  turn  in 
without  resorting  to  the  nautical  precautions  of  laying  the  ^^sel  to,  and  otherwise  prfr> 
paring  her  to  overcome  the  peril,  it  will  be  left  to  a  jury  to  determine  if  such  conduct 
be  not  barratrous."    And  a  neglect  to  pay  port  duties  before  the  ship  sailed,  has  been 
held  to  be  barratry.    See  Knight  v.  Cambridge,  1  Stra.  581,  8  Mod.  230, 2  Ld.  Raym. 
1349.    In  the  difierent  reports  of  this  case,  the  nature  of  the  barratrous  act  is  not 
stated ;  but  in  Yallejo  v,  Wheeler,  Cowp.  143,  it  is  said  to  have  been  the  neglect  to 
pay  duties. 
*  Boehm  v.  Combe,  2  M.  &  S.  172. 

VOL.  n.  21 
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assuming  by  tbe  insured  of  the  risk  of  barratry ;  if,  therefore,  ao 
act  of  barratry  took  place,  the  insurers  wodld  not  be  liable ;  but 
they  would  not  be  discharged  from  further  responsibility,  be- 
cause the  warranty  against  barratry  would  be  held  to  mean  only 
that  the  insured  could  make  no  claim  because  of  it 

A  deviation  may  not  be  barratrous,  and  generally  is  not ;  ^  but 
if  the  deviation  be  barratrous,  and  the  insurers  insure  against 
barratry,  then  the  act  operates  not  as  a  deviation  but  as  baira- 
try.  That  is,  the  insurers  would  be  liable  for  a  loss  caused  by 
it ;  and  would  also  be  liable  for  a  subsequent  and  independent 
loss ;  because  this  deviation,  being  an  act  of  barratry  and  so 
insured  against,  would  not  discharge  them.^ 

A  stipulation,  that  the  underwriters  shall  not  be  liable  for 
seizure  or  detention  on  account  of  illicit  or  prohibited  trade,  does 
not  render  them  less  responsible  for  a  seizure  occasioned  by  bar- 
ratry.^    So  also,  as  to  a  warranty  of  neutrality.* 

It  is  said,  that  a  barratrous  act  must  be  done  without  the  own- 
er's assent;  and  this  rule  extends  to  all  quasi  owners,  or  to  those 
who  have  the  vessel  for  the  time  under  their  control  and  govem- 


1  Fhyn  v.  Royal  Exch.  Ass.  Co.,  7  T.  R.  505 ;  Thniston  v.  Col.  Ins.  Co.,  3  Caines, 
89;  Wiggin  v.  Amory,  14  Mass.  1.  So,  where  tbe  captain  deviated  by  reason  of  a 
misonderstandiDg  of  his  instnictioas.  Bottomley  v.  Bovill,  5  B.  &  C.  210,  7  D.  &  R. 
702.  In  Stamma  r.  Brown,  2  Stra.  1173,  the  vessel  was  advertised  to  be  going  to 
Marseilles,  and  a  bill  of  lading,  signed  by  the  master  to  go  there  direct,  was  given  to 
the  plaintiff,  who  thereon  insured  his  goods.  Before  the  ship  sailed  she  was  advertised 
to  go  to  Genoa,  Leghorn,  and  Naples,  and  the  plaintiff's  agent  was  told  that  it  was 
intended  to  go  to  these  ports  first,  and  then  to  come  back  to  Marseilles.  He  however 
insisted  that  the  vessel  should  go  direct.  The  chief  justice  charged  the  jury  that  this 
being  against  the  express  agreement  to  go  firet  to  Marseilles,  seemed  to  be  more  than 
a  common  deviation,  being  a  formed  design,  to  deceive  the  contractor,  but  on  the  juiy 
asking  whether,  if  the  master  was  to  have  no  benefit  by  his  act,  but  went  only  to  the 
other  ports  first  for  the  benefit  of  the  owners,  that  would  be  barratry,  the  chief  jus- 
tice said  no,  and  a  verdict  was  found  for  the  defendant.  It  is  not  barratij  for  the 
master  to  omit  tb  make  practicable  repairs,  or  to  transship  the  cai^,  unless  in  so  act- 
ing his  purpose  was  to  injure  his  owners.  Stewart  v,  Tennessee  M.  &  F.  Ins.  Co.,  1 
Humph.  242. 

2  See  ante,  p.  240,  n.  3.  ^ 

^  Am.  Ins.  Co.  v.  Dunham,  12  Wend.  463,  15  id.  9  ;  Suckley  v,  Delafield,  2  Caincs, 
2^2;  Calhoun  v.  Ins.  Co.  of  Fenn.,  1  Binn.  293. 

*  Wilcocks  V.  Union  Ins.  Co.,  2  Binn.  574, 579 ;  Brown  v.  Union  Ins.  Co.,  5  Day,  i. 
And  where  the  ship  was  insured  in  any  lawful  trade,  it  was  held,  that  the  underwriters 
wore  liable  for  a  loss  which  happened  by  the  barratry  of  the  master  by  smuggling, 
the  words  "  lawful  trade,''  being  considered  to  mean  the  trade  in  which  the  ship  was 
sent  by  the  owners.    Havelock  v.  Hancill,  3  T.  R.  277. 
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ment  as  owners  usaally  have.  And  if  owners,  or  quasi  owners, 
are  themselves  in  default,  in  not  preventing  an  act  which  would 
be  barratrous,  this  is  equivalent  to  their  assent^  So,  if  the  master. 
IB  the  sole  owner  of  the  ship,  he  cannot  commit  barratry  against 
other  parties  in  interest  as  shippers  of  goods,^  or  as  charterers.^ 
But  it  seems,  thai  a  captain  who  is  a  part-ow^ner,  may  com^mit 
barratry  against  his  other  part-owners,  and  also  against  a  char- 
terer.* 

If  the  insurer  wishes  to  avail  himself  of  the  fact  that  the 
owner  was  master,  he  must  prove  it ;  and  it  is  not  necessary  for 
the  insured  to  prove  negatively,  that  he  was  not  the  owner.^ 

If  the  master  has  an  equitable  title  to  the  vessel,  he  cannot 
commit  barratry.^  But  a  fraudulent  title  will  not  prevent  his 
acts  from  being  barratrous.^     Nor  can  the  master  commit  barra- 


1  Plpon  V.  Cope,  1  Camp.  434.  "* 

*  Taggard  v.  Loring,  16  Mass.  336 ;  Lcwen  v.  Saasso,  Postleth.  Diet.  art.  Assur- 
ance, 147  ;  Barry  v.  La.  Ins.  Co.,  11  Mart.  La.  630. 

'  Marcardier  v.  Chesapeake  Ins.  Co.,  8  Cranch,  39. 

*  Jones  V.  Nicholson,  10  Exch.  28,  26  Eng.  L.  &  £q.  542.    The  vessel  in  this  case, 
was  owned  hy  two  brothers,  one  of  whom  sailed  as  captain.    A  charter-party  was  en- 
tered into  with  the  defendant,  and  the  goods  shipped  in  pursuance  thereof  were  insured 
by  the  plaintiff'.    The  captain  ran  away  with  the  vessel  and  goods,  and  the  plaintiff 
paid  the  loss,  on  the  supposition  that  the  vessel  had  been  lost  at  sea,  but  on  ascertain- 
ing the  facts  in  the  case,  brought  an  action  against  the  charterer  to  recover  back  the 
money  paid,  on  the  ground  that  he  was  not  liable  for  the  barratry  of  the  master,  he 
being  an  owner,  but  the  court  held,  that  the  action  could  not  be  maintained.    Aldenon, 
B.,  said,  that  "  a  sole  owner  cannot  commit  barratry,  but  a  part-owner  may.    If  it  be 
not  barratry,  it  may  be  within  the  other  words  of  the  policy."    Plattj  B.,  said  :  "  The 
loss  was  consequent  on  an  act  of  knavery  by  the  captain ;  and  is  not  that  a  fraud  upon 
the  other  owners,  who  have  separate  rights  to  their  several  shares  ?  "    Martin^  B.,  was 
of  opinion,  that  the  loss  was  within  the  general  terms  of  the  poliey.    The  question 
came  up  in  Scotland,  in  1839,  in  the  case  of  Strong  t^.  Martin,  1  Dunl.  Bell,  &  Mur. 
Sess.  Gas.  1245.    The  vessel  was  owned  by  two  persons  as  part-owners.    One  of  them 
acted  as  captain  and  committed  the  alleged  act  of  barratry.    The  court  having  desired 
the  opinion  of  English  counsel,  that  of  Sir  William  Follett  was  obtained,  and  in 
aooordance  therewith,  the  innocent  part-owner  was  held  entitled  to  recover  to  the 
amoont  of  his  interest. 

*  Ross  V.  Hunter,  4  T.  B.  33 ;  Steinbach  v.  Ogden,  3  Caines,  1 ;  Barry  v.  La.  Ins. 
Co.,  11  Bfart.  La.  203. 

*  Barry  p.  La.  Ins.  Co.,'  11  Mart.  La.  630. 

^  Steinbach  v.  Ogden,  3  Caines,  1.  In  this  case,  the  master  ran  away  with  the  vessel, 
procured  a  fraudulent  survey  and  sale,  and  became  the  purchaser.  He  then  entered 
into  a  contract  of  affreightment  with  the  plaintiff,  who  acted  in  good  faith,  and  had  the 
goods  insured  by  the  defendant.  The  captain  barratronsly  disposed  of  these  goods, 
and  the  insurer  was  held  liable. 
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try,  except  as  master,  and  no  acts  of  his  as  supercargo,  con- 
signee, or  factor,  would  be  barratrous.^  But  if  the  owner  of  the 
ship  be  insured,  the  consent  or  request  of  the  charterer  to  the  act 
committed  by  the  master,  will  not  prevent  it  from  being  barra- 
trous;^ and,  on  the  other  hand,  if  a  charterer  of  a  ship,  sails  her 
and  becomes  a  quasi  owner,  the  master,  however,  being  ap- 
pointed by  the  owner,  an  act  by  the  master  which  would  other- 
wise be  barratrous  against  the  charterer,  is  not  prevented  from 
being  so,  by  the  assent  or  request  of  the  owner.^ 

As  the  master  is,  for  many  purposes,  the  agent  of  the  owner, 
and  is  appointed  by  him,  many  policies  provide  that  they  do  not 
insure  against  barratry,  if  the  insured  be  owner  of  the  ship.^ 
Such  a  provision,  of  course,  generally  limits  the  insurance  against 
barratry  to  a  loss  or  damage  to  the  cargo,  and  to  such  cargo 


^Emerigon,  c.  12,  s.  3,  Meredith's  Ed.  296.  But,  if  the  act  is  done  bj  the  master  in 
his  capacity  of  master,  although  he  may  fill  other  offices,  it  will  be  barratry.  Kendrick 
V.  Delafield,  2  Caines,  67.  In  Cook  v.  Comm.  Ins.  Co.,  U  Johns.  40,  the  ship  and 
cargo  were  owned  by  the  same  person.  The  master  was,  also,  snpercai^  and  con- 
signee, and  the  barratrons  act  complained  of,  was  the  conversion  of  part  of  the  cargo 
to  his  own  use,  after  the  vessel  had  arrived  at  her  port  of  destination.  The  under- 
writers were  held  liable,  it  being  considered  that  the  breach  of  duty  was  imputable  to 
him  as  master.    See  also,  on  this  point,  Earle  v.  Rowcroft,  S  East,  126, 140. 

>  Bontflower  v.  Wilmer,  2  Selw.  N.  P.  969 ;  M'Intire  v.  Bowne,  1  Johns.  229. 

*  Yallejo  V.  Wheeler,  Cowp.  143,  Lofift,  631, 1  Johns.  235,  note ;  Soares  v.  Thorn- 
ton, 7  Taunt.  627.  We  have  considered  in  our  previous  volume,  in  what  cases  the 
captain  will  be  considered  the  agent  of  the  general  owners,  and  when  of  the  special. 
In  a  case  before  Lord  EUenborough,  Hobbs  v.  Hannam,  3  Camp.  93,  it  was  held,  that 
where  a  ship  was  chartered  and  the  general  owner  insured  his  interest,  the  underwriters 
were  not  liable  to  him  for  a  barratrous  act  of  the  master  appointed  by  the  charterer. 
It  has  also  been  decided,  that  if  the  charterer  sails  the  vessel  as  captain,  he  cannot 
commit  an  act  of  barratry  against  a  shipper  of  goods.  Hallet  9.  Col.  Ins.  Co.,  8  Johns. 
272;  Taggard  v.  Loring,  16  Mass.  336. 

*  In  Paradise  v.  Sun  Mut  Ins.  Co.,  6  La.  Ann.  596,  there  was  insurance  against 
barratry  of  the  master,  unless  the  insured  were  owner  of  the  vessel.  The  plaintiff^ 
•effected  an  insurance  on  the  freight,  which  the  ovi'ner  of  the  vessel  had  assigned  to 
them  as  security  for  advances,  in  their  own  names,  for  the  benefit  of  whom  it  might 
concern.  It  was  alleged,  that  the  insurance  was  effected  for  their  benefit  to  the  amount 
of  their  claim,  and  for  the  owner  for  the  surplus.  The  court  held  that,  admitting  this 
to  be  true,  yet  the  policy  being  indivisible,  and  the  barratry  of  the  master  being  a  good 
defence  against  one  of  the  parties  interested,  it  was  good  against  all.  And  they  were 
also  of  the  opinion,  that  all  the  evidence  construed  together  justified  the  conclusion, 
that  the  policy  was  intended  to  cover  the  owner's  interest,  and  to  be  held  by  the  assured 
as  security  under  an  assignment,  and  that  the  owner  was  therefore  to  be  regarded  as 
the  assured,  and  the  nominal  assured  as  assignees  merely,  taking  only  the  rights  wiiich 
the  owner  possessed,  and  liable  for  the  barratrous  acts  of  the  master. 
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only  as  is  shipped  by  a  party  who  is  not  an  owner  of  the  ship.^ 
And  the  intention  is,  not  to  insure  an  owner  against  the  miscon- 
duct of  a  person  selected  and  appointed  by  himself.  But,  if  one 
who  hired  by  charter  the  whole  burden  of  the  ship,  put  on  board 
his  own  goods,  and  received  goods  on  board  of  other  persons, 
and  insured  his  interest  in  the  freight,  this  provision  or  exclusion 
would  not  prevent  his  recovering  from  the  insurers,  indemnity 
for  a  loss  caused  by  the  barratry  of  the  master. 

The  owner  and  his  master,  are  always  required  to  guard,  with 
all  diligence,  against  the  misconduct  of  the  crew ;  and  for  their 
misdeeds,  if  such  diligence  be  wanting,  the  insurers  are  not  lia- 
ble;^ but  where  all  proper  care  and  diligence  are  used,  the  in- 
surers are  then  responsible  for  losses  caused  by  the  barratrous 
acts  of  any  of  the  officers  or  crew.^     And  insurance  against  the 


1  Brown  v.  Union  Ins.  Co.,  5  Day,  1. 
'  Pipon  r.  Cope,  1  Camp.  434. 

'  The  case  of  Elton  v.  Brogclcn,  2  Stra.  1264,  is  an  important  one  on  this  point, 

and  has  been  the  subject  of  much  criticism.    The  vessel  was  insured  from  Bristol  to 

Newfoondhind  with  a  letter  of  marque.    On  the  way  she  took  a  prize,  and  returned  to 

England.    Another  policy  was  then  made  out  and  the  ship  sailed  with  express  orders 

from  the  owners,  that  if  another  prize  was  taken  it  should  be  sent  back,  but  that  the 

Tessel  should  proceed  on  her  voyage.    Another  prize  was  taken,  and  the  captain  gave 

orders  to  some  of  his  crew  to  can:;^t  to  Bristol,  intending  to  proceed  to  Newfoundland 

in  his  own  vessel,  but  the  crew  compelled  him  to  submit  and  return,  and  on  the  way 

his  vessel  was  captured.    The  defence  was  that  the  insurers  were  dischaiged,  on  the 

ground  of  a  deviation,  but  the  court  held,  that  this  was  excused  by  the  force  upon  the 

master  and  therefore  was  justified  on  the  ground  of  necessity.    The  report  then  goes 

on  to  say  :  "  l^e  plaintiff's  counsel  would  have  made  barratry  of  it,  but  the  chief  justice 

thought  it  did  not  amount  to  that,  as  the  ship  was  not  run  away  with  in  order  to  defraud 

the  owners."     In  an  appeal  from  the  East  Indies,  heard  before  the  Lords  of  the  Privy 

Council  at  the  Cockpit,  Sir  R.  P.  Arden,  Master  of  the  Rolls,  in  observing  upon  the  above 

case,  said  he  thought  it  must  be  ill  reported  in  Strange,  for,  upon  the  facts  stated,  there 

ooiild  be  no  doubt  but  that  the  mariners  had  committed  barratry,  and  he  was  inclined 

to  think  that  the  policy  must  have  been  special,  and  did  not  include  barratry  of  the 

mariners.    De  Frise  v.  Stephens,  2  Marsh.  Ins.  521,  note,  Park,  Ins.  116,  note.    Such 

seems  also  to  have  been  the  opinion  of  Lord  Mansfield  in  Yallejo  v.  Wheeler,  Cowp. 

143.     In  Scott  V.  Thompson,  4  B.  &  P.  181,  186,  Sir  James  Mansfield,  C.  J.,  was  of  ■ 

the  opinipn,  that  the  act  of  the  crew  did  not  amount  to  barratry.    Mr.  Park  says,  that 

the  pouiy  could  hardly  have  been  a  special  one,  as  it  would  then  have  been  absurd  for 

the  plaintiff's  counsel  to  have  argued  that  it  was  barratrous.    And,  we  may  further 

remark,  that  if  the  policy  was  special,  not  insuring  against  barratry,  and  '^  defendant's 

coansel"  be  inserted  in  the  place  of  "plaintiff's  counsel,"  the  decision  then  would  be, 

that  the  act  of  the  crew  was  not  barratrous,  being  done  for  the  benefit  of  the  owners,  as 

is  stated  in  the  report,  for  we  take  the  law  to  be,  that  if  there  is  no  insurance  against 

21* 
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barratry  of  the  master  and  crew,  includes  larcenies  and  embez- 
zlements of  the  goods  insared,  by  either  the  master  or  any  of  the 
crew,  excepting  only  petty  thefts  and  the  like.* 

In  a  case  where  it  was  alleged  that  the  captain  barratrously 
returned  to  port,  procured  the  condemnation  of  the  ship,  and 
sold  her  and  afterwards  delivered  her  up  to  the  purchasers,  and 
the  condemnation  was  more*  than  six  years  before  the  com- 
mencement of  the  action,  but  the  sale  and  delivery  were  within 
the  six  years,  Lord  Ellenbarough  was  of  the  opinion,  that  the 
cause  of  action  did  not  accrue  till  the  master  had  divested  him- 
self of  the  possession  of  the  ship,  by  delivering  her  up  to  the  pur- 
chasers.^ 


SECTION  vn. 

OF  LOSS   BT  CAPTURE,  ARREST,  DETENTION,  OR  RESTRi^INT. 

The  usual  phrase  is,  '^  against  all  captures  at  sea,  or  arrests, 
restraints  or  detentions,  of  all  kings,  princes,  and  people."  This 
covers  captures,  detentions,  or  arrests  1||^  public  enemies,^  by  bel- 
ligerents,* or  by  the  government  of  which  the  assured  is  himself 


barratry,  the  underwriters  are  not  liable  for  a  deviation  caosed  bj  barratry.    So  that, 
whether  the  policy  were  special  or  not,  we  think,  can  make  no  difference. 

In  Toulmin  v.  Anderson,  1  Tannt.  227,  the  crew,  aided  by  86nie  prisoners  of  war  on 
board,  rose,  seized  the  ship  and  run  her  ashore.  It  was  held,  that  the  plaintiff  would 
hare  been  entitled  to  recover  on  these  facts,  on  the  ground  of  barratry,  but  the  voyage 
being  illegal,  the  plaintiffs  were  nonsuited.  See  Toulmin  v.  Inglis,  1  Camp.  421 ; 
Brown  i;.  Smith,  1  Dow,  349. 

1  Am.  Ins.  Co.  v.  Bryan,  26  Wend.  563 ;  Stone  i?.  Natiorml  Ins.  Co.,  19  Pick.  84. 

2  Hibbert  v.  Martin,  1  Camp.  538. 

*  In  Levy  v.  Merrill,  4  Greenl.  180,  insurance  was  effected  against  the  "risks  con- 
tained in  all  regular  policies  of  insurance,"  and  the  policy  further  declared,  th^in  case 
of  difficulty  arising  concerning  the  adjustment  of  a  loss,  it  should  be  settled  %x>rding 
to  the  rules  established  at  Lloyd's  in  London,  or  at  the  regular  insurance  offices  in  the 
United  States.    It  was  held,  that  loss  by  capture  was  a  peril  insured  against. 

*  Lee  V.  Boardman,  3  Mass.  238;  Rhinelander  v.  Ins.  Co.  of  Ftenn.,  4  Cranch,  29  ; 
Powell  V.  Hyde,  5  Ellis  &  B.  607,  34  Eng.  L.  &  Eq.  44 ;  OUvera  v.  Union  Ins.  Co., 
5  Wheat.  183 ;  Botch  v.  Edie,  6  T.  R.  413. 
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a  subject,^  if  not  for  a  breach  of  law.  The  word  "  people"  has 
been  defined  to  mean  "the  supreme  power;  the  power  of  the 
country,"  whatever  that  may  be.^  "  Capture,"  or  its  equivalent 
"seizure,"  means  a  taking  with  intent  to  keep;*  "arrest,"  or 
"  detention,"  a  taking  with  intent  to  return  the  thing  taken ;  ^  as 
where  a  ship  is  arrested  by  an  embargo,*  or  stopped  for  search ;  ® 
or  detained  in  a  port  by  an  actual  blockade  thereof,^  or,  perhaps, 


1  As  an  embuigo.  Odlin  v.  Ins.  Co.  of  Penn.,  2  Wash.  C.  C.  312  ;  Lorcnt  v,  S.  Car. 
Ins.  Co.,  1  Nott  &  McC.  505 ;  M'Bride  v.  Mar.  Ins.  Co.,  5  Johns.  299 ;  Walden  v, 
Ph«enix  Ins.  Co.,  id.  310;  Ogden  v.  N.  T.  Fire  Ins.  Co.,  10  Johns.  177,  12  id.  25; 
Page  V.  Thompson,  Park,  Ins.  109,  n.  See  also,  Flindt  v.  Scott,  5  Taunt.  674; 
Anthony  v,  Moline,  id.  711 ;  Schnakoneg  v,  Andrews,  id.  716;  Bazett  v.  Mejer,  id. 
824. 

'  See  Simpson  v.  Charleston  F.  &  M.  Ins.  Co.,  Dndley,  S.  C.  239.  It  does  not 
eoTer,  therefore,  damage  done  to  the  cajqgo  hy  an  armed  mob.  Nesbitt  v.  Loshington, 
4  T.  R.  783. 

*  Emerigon,  c.  12,  4  30,  Meredith's  Ed.  420,  says :  "In  capture,  the  object  is  to  ap- 
propriate to  oneself  the  prey :  Si  annmeUe  dqnredalione  con  appropriani  il  depredeto.  In 
aa  arrest  of  princes,  there  is  a  design  to  liberate  subsequently  th|  property  arrested,  or 
to  pay  the  Talue  of  it."  See  also,  Powell  v.  Hyde,  5  Ellis  &  B^07,  34  Eng.  L.  &  £q. 
44 ;  Black  v.  Marine  Ins.  Co.,  U  Johns.  287. 

^  See  Emerigon  as  dted  in  note  supra.  But  the  court,  in  Mnmford  v.  Phoenix  Ins. 
Co.,  7  Johns.  449,  speak  of  an  illegal  condemnation  as  a  loss  under  the  general  peril  of 
arrests  and  detentions  of  princes.  Lord  EUenborough,  in  Carruthers  v.  Gray,  3  Camp. 
142,  held  that  an  averment  that  the  ship  and  goods  were  arrested  by  persons  exercis- 
ing the  powers  of  government  at  a  certain  place,  and  the  goods  were  there  detained 
and  confiscated,  was  supported  by  proof  that  the  goods  were  forcibly  taken  possession 
of  by  the  officers  of  government.  In  Olivers  v.  Union  Ins.  Co.,  3  Wheat.  183,  Mar- 
Aall,  C.  J.,  speaking  of  arrest  and  detainment,  said  :  "  Each  of  these  terms  implies 
possession  of  the  thing,  by  the  power  which  arrests  or  detains."  The  seizing  of  a  ves- 
sel and  turning  it  into  a  fire-ship,  has  been  considered  a  restraint.  Green  v.  Young, 
2  Salk.  444,  2  Ld.  Raym.  840,  per  HoU,  C.*J. 

*  Botch  V.  Edie,  6  T.  B.  413.    The  vessel  in  this  case  was  detained  in  a  foreign 
port  by  an  embargo.    See  also,  notes  infra. 

'  1  Magens,  67. 

^  In  Oiivera  v.  Union  Ins.  Co.,  3  Wheat  183,  this  was  held  to  be  a  restraint,  and  in 
Wilson  V.  United  Ins.  Co.,  14  Johns.  227,  a  detention.  In  Bichardson  v.  Maine  F.  & 
M.  Ins.  Co.,  6  Mass.  102,  109,  Parwrn,  C.  J.,  said :  "  In  this  instrument,  I  know  of 
no  difference  between  the  import  of  restraint  and  detention.  They  are  respectively, 
the  e^ct  of  superior  force,  operating  directly  on  the  vessel.  So  long  as  a  ship  is  under 
restraint,  so  long  she  is  detained,  and  whenever  she  is  detained  she  is  under  restraint." 
MmhaU,  C.  J.,  on  the  other  hand,  in  Oiivera  v.  Union  Ins.  Co.,  supra,  held  that  a  de- 
tamment  implied  possession,  while  a  restraint  did  not,  and  that  a  blockade  was,  there- 
fore, a  restraint.  It  is,  however,  a  matter  of  little  consequence,  since  the  words  are 
always  used,  together.  Saltus  v.  United  Ins.  Co.,  15  Johns.  523,  was  a  very  similar 
case  to  that  last  cited,  and  it  was  decided  the  same  way.    But  in  Brewer  v.  Union  Ins. 
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by  being  lawfally  restrained  from  entering  her  port  of  destina- 
tion by  a  blockading  force.  But  it  does  not  seem  to  be  posi- 
tively settled,  whether  the  master  has  a  right  to  abandon  the 
voyage  and  claim  for  a  total  loss,  on  receiving  intelligence  that 
his  port  of  destination  is  blockaded.^    In  a  case  where  insarance 


Co.,  12  Mass.  170,  wbere  the  yesisel  was  blockaded  at  an  intermediate  port,  the  under- 
writers were  held  not  liable.  It  is  impossible  to  distinguish  this  case  from  those'' 
abore  cited,  and  we  are  inclined  to  the  opinion,  that  the  former  are  more  correctlj 
decided. 

^  The  decisions  npon  this  subject  are  conflicting.  It  has  been  held  that  if,  while  a  yes- 
Sel  is  on  its  voyage,  the  master  hears  that  her  port  of  destination  is  closed  by  an  embargo 
and  abandons  the  adventure,  this  is  not  a  loss  by  a  peril  insured  ligainst.  Hadkinson 
V,  Robinson,  3  B.  &  P.  388 ;  Blackenhagen  v.  London  Ass.  Co.,  1  Camp.  454 ;  Forster 
V.  Christie,  11  East,  205 ;  Amory  v.  Jones,  6  Mass.  318.  And,  so,  if  on  arrival  at  the 
port  of  destination,  it  is  found  to  be  in  the  possession  of  the  enemy.  Lubbock  v.  Row- 
croft,  5  Esp.  50 ;  Smith  v.  Universal  Ins.  Co.,  6  Wheat.  176.  The  vessel  in  this  case, 
was  chased  off  the  coast,  and  after  making  several  fruitless  attempts  to  return,  gave  up 
the  voyage  and  sailed  for  home.  Mr.  Justice  Stoiy  said  :  "  In  cases  of  this  sort,  where  a 
technical  total  loss  is  asserted  as  a  ground  of  recovery,  it  is  not  sufficient  thiU  the 
voyage  has  been  entinipr  frustrated  and  lost ;  but  the  loss  must  be  occasioned  by  some 
peril  actually  insured  against.  The  peril  must  act  directly,  and  not  circuitously,  npon 
the  subject  of  the  insurance.  It  must  be  an  inmiediate  peril,  and  the  loss  the  proper 
consequence  of  it ;  and  it  is  not  sufficient,  that  the  voyage  be  abandoned  for  fear  of  the 
operation  of  the  peril."  It  is  to  be  observed,  however,  that  in  this  case,  the  under- 
writers were  expressly  exempted  from  loss  by  illicit  trade,  as  in  Suydam  v.  Mar.  Ins. 
Co.,  1  Johns.  181.  The  case,  therefore,  does  not  support  the  English  and  Massachu* 
setts  decisions  to  their  full  extent.  See  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason, 
6,  21.  In  Barker  v.  Blakes,  9  East,  283,  it  was  held,  that  where  a  neutral  vessel  was 
captured  and  her  port  of  destination  blockaded,  pending  the  proceedings  in  admiralty, 
an  abandonment  might  be  made  after  her  release,  on  the  ground  that  the  impossibility 
of  prosecuting  the  voyage  to  the  port  of  destination,  was  in  consequence  of  the  pro- 
longed detention  of  the  ship  and  cargo,  and  so  might  be  considered  a  loss  of  the 
voyage.  In  Parkin  v.  Tunno,  2  Camp.  ^9,  11  East,  22,  insurance  was  effected  on 
goods  from  Bristol  to  Monte  Video,  and  any  other  port  or  ports  in  the  River  Plata  in 
the  possession  of  the  English.  When  the  vessel  arrived  in  the  River  Plata,  every  port 
except  Maldonado,  was  in  the  possession  of  the  enemy.  She  therefore  sailed  for  that 
port,  but,  on  her  arrival  was  ordered  away  by  the  English  commander  there.  She  then 
sailed  for  Rio  Janeiro,  that  being  the  nearest  friendly  port  of  safety,  and  on  the  way 
the  cargo  was  damaged  by  a  peril  of  tlie  sea.  The  underwriters  were  held  not  to  be 
liable. 

The  above  cases  proceed  upon  the  ground,  that  the  fear  of  a  peril  insured  against,  is 
not  a  good  ground  for  an  abandonment.  That  this  principle  is  generally  correct,  cannot 
be  denied.  The  only  question  is,  when  is  it  to  be  applied.  See  Craig  v.  United  Ins.  Co., 
6  Johns.  226.  In  Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6  Mass.  102,  it  was  held, 
that  if  a  neutral  vessel  sails  for  a  port,  and  is  met  on  the  way  by  a  belligerent  vessel 
and  informed  that  the  port  is  blockaded,  and  a  warning  not  to  proceed  thither  indorsed 
on  the  register,  the  underwriters  are  not  liable  for  a  loss  owing  to  the  voyage  being 
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was  effected  on  slaves,  and  the  vessel  was  driven  into  a  port  of 
distress  and  the  slaves  liberated  on  habeas  corpus^  it  was  held,  that 
this  loss  came  within  the  terms  '^  arrest,  restraints,  and  detain- 
ments," etc.^ 
If  the  seizure  is  caused  by  the  unlawful  act  of  the  master,  it 


broken  up.  See  also,  Cook  v.  Essex  F.  &  M.  Ins.  Co.,  6  Mass.  123;  Wheatland  v. 
Qny,  6  Bfass.  124  ;  Lee  v.  Gray,  7  Mass.  349 ;  Tacker  v.  United  M.  &  F.  Ins.  Co., 
12  Mass.  288.  In  some  of  the  States  the  decisions  are  the  other  waj.  Schmidt  v* 
Union  Ins.  Co.,  1  Johns.  249  ;  Vigers  v.  Ocean  Ins.  Co.,  12  La.  367 ;  Symonds  v.  Union 
Ins.  Co.,  4  Dall.  417, 1  Wash.  C.  C.  382 ;  Thompson  r.  Bead,  12  8.  &  R.  440 ;  Say- 
age  9.  Fieaaants,  5  Binn.  403.  Mr.  Jnstice  Bmckenridge,  in  this  case,  attached  great 
importance  to  the  fact,  that  the  learning  not  to  proceed  had  been  indorsed  on  the 
x^;ister.  He  said  :  "It  alters  the  character  of  the  yessci,  and  makes  it  sub  modo,  a  dif- 
iwent  propertj.  The  British  themselves  speak  of  such  marking  or  indorsing  on  sea* 
letter  and  register,  as  giring  them  a  qualified  propertj  in  the  yessel  and  cai^o,  and 
thej  act  npon  it  accordingly,  and  seize  and  capture  outright,  if  an  attempt  is  made  to 
go  to  another  than  a  British  port  as  ordered  to  proceed. .  The  hailing  and  warning  a 
Tessel  at  sea,  are  not  the  same  with  entering  on  board  and  indorsing  papers.  The 
sound  of  the  warning  carries  no  impression  with  it,  it  is  a  monition  to  the  warned ; 
but  who  shall  know  that  a  yessel  has  been  warned  ?  But  the  writing  on  the  sea-letter 
and  register  carries  with  it  its  own  eyidence,  and  will  be  seen  by  those  who  visit  it 
afterwards.  It  is  a  charm  or  spell  from  which  the  vessel  cannot  escape ;  she  is  liable 
to  be  taken,  and  is  uniformly  taken  if  she  attempts  to  proceed  or  to  return." 

In  King  v.  Del.  Ins.  Co.,  2  Wash.  C.  C.  300,  a  blockade  of  the  port  of  destination, 
was  conaidered  as  a  restraint,  but  it  was  held,  that  where  a  vessel  was  stopped  in  the  first 
part  of  her  voyage,  and  warned  not  to  proceed  by  an  indorsement  on  her  papers,  and 
▼erbally  informed  that  her  port  of  destination  was  blockaded,  and  she  returned  homo 
and  abandoned  the  yoyage,  the  underwriters  on  iircight  were  not  liable,  the  port  of  des- 
tination not  being  actually  blockaded.  Washinffton,  J.,  said :  **  If  the  underwriter  is  to 
answer  for  a  technical  total  loss,  where  none  has  really  been  sustained,  it  is  the  duty  of 
the  insured  to  do  all  he  may  to  prevent  such  loss,  and  he  should  proceed  upon  his 
yoyage  until  the  danger  of  an  actual  loss  is  rendered  manifest."  This  case  was 
affirmed  on  appeal,  6  Cranch,  71,  on  the  ground,  that  the  voyage  was  not  prohibited 
by  the  British  orders  in  council,  and  the  port  of  destination  was  not  actually 
blockaded. 

There  is  a  dictum  of  Mr.  Jnstice  Story,  on  this  subject,  which  is  worthy  of  attention. 
He  says :  "  Whether  the  turning  away  of  a  ship  from  the  port  of  destination,  in  con* 
sequence  of  a  blockade,  be  in  any  case  a  good  cause  for  abandonment,  so  as  to  entitle 
ibe  assured  to  recover  it  from  the  underwriter  as  for  a*  total  loss,  by  the  breaking  up  of 
dw  voyage ;  and  if  so,  whether  the  doctrine  could  apply  to  a  policy  with  a  warranty  of 
neatrality,  the  legal  efi^  of  sudi  warranty  being  to  compel  &e  party  to  abandon  the 
yoyage,  if  it  cannot  be  pursued  consistent  with  neutrality,  are  questions  of  great  im- 
portance, upon  which  the  court  do  not  think  it  necessary  to  express  any  opinion." 
M'Call  V.  Mar.  Ins.  Co.,  8  Cranch,  59.  See  also,  Emerigon,  c.  12,  s.  31,  Meredith's 
Ed.  425. 

1  Simpson  v.  Charleston  F.  &  M.  Ins.  Co.,  Dtdley,  S.  C.  239. 
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would  seem  that  the  underwriters  are  not  liable,  but  in  deter- 
mining this  point,  the  parties  stand  on  their  strict  rights,  and  if 
the  master  had  the  right  to  do  the  act  which  led  to  the  seiz- 
ure, the  underwriters  are  liable,  provided  he  acted  bond  fide^ 
although,  by  adopting  another  course,  the  seizure  might  have 
been  avoided.^  And  where  the  lawfulness  of  the  act  of  the 
master,  and  consequently,  the  legality  of  the  seizure,  depend 
upon  the  fact,  whether  the  power  which  seized  the  vessel,  had 
the  right  to  exercise  jurisdiction  over  the  place  where  the  offence 
was  committed,  the  question  must  be  determined  by  the  fact, 
whether  the  government  of  the  country  to  which  the  vessel 
belongs,  recognizes  the  right  of  jurisdiction  on  the  part  of  the 
seizing  power.^  If  a  suit  is  commenced  against  a  captain  by  the 
government  in  a  foreign  port,  and  the  voyage  is  consequently 
delayed,  the  underwriters  are  not  liable  for  the  detention,  the 
proceedings  being  against  the  captain  personally,  and  not  against 
the  ship.* 

Policies  are  sometimes  made  containing  a  stipulation  au- 
thorizing the  vessel  to  proceed  to  another  port,  in  case  the 
port  of  original  destination  is  blockaded.^     And  insurance  is 


)  Sewcll  V.  Royal  Exch.  Ass.  Co.,  4  Taant.  856 ;  Williams  v.  Suffolk  Ins.  Co., 
3  Samner,  270, 13  Pet.  415. 

3  Williams  v.  Suffolk  Ins.  Co.,  3  Samner,  270, 13  Pet.  415.  The  question  in  this 
case  was,  whether  the  government  of  Buenos  Ayres  had  jurisdiction  over  the  Falkland 
Islands,  and  the  court  held  that  it  was  bound  by  the  acts  of  the  government  of  the 
United  States,  and  could  not  examine  the  question  de  novo, 

»  Bradford  v.  Levy,  2  Car.  &  P.  137. 

*  Naylor  v,  Taylor,  9  B.  &  C.  718;  Ferguson  v.  Phoenix  Ins.  Co.,  5  Binn.  544.  In 
this  latter  case,  the  insurance  was  on  sugars  from  New  York  to  Amsterdam,  "  with 
liberty,  in  case  of  being  turned  off  on  account  of  blockade,  to  proceed  to  a  neighboring 
port."  On  the  voyage,  the  vessel  was  boarded  by  a  British  privateer  and  her  papers 
indorsed,  "warned  not  to  enter,  or  attempt. to  enter,  an  enemy's  port."  In  conse- 
quence of  this,  she  proceeded  to  Cowes,  remained  there  about  a  month  and  a  half,  paid 
duties,  obtained  a  license  for  Amsterdam,  and  was  about  to  depart,  when  she  was 
seized  by  a  British  vessel  and  sent  into  Portsmouth.  The  vessel  was  libelled  and 
restored.  The  captain  then  sailed  again  for  Amsterdam,  but  was  captured  by  the 
British,  the  vessel  was  a  second  time  libelled  and  again  restored.  By  this  time  her 
license  had  expired,  and  information  having  been  received  that  the  decrees  of  the 
French  and  Dutch  governments,  prohibiting  the  entry  into  their  ports  of  any  vessels 
coming  from  England,  were  rigorously  enforced  in  Holland,  the  captain  took  Ae  ship 
to  London  and  landed  her  cargo.  On  the  receipt  of  this  intelligence,  the  plaintiffs 
abandoned.    A  majority  of  the  court,  Consisting  of  two  judges,  held  that  London 
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often  made  against  unlawful  arrests,  restraints,  and  detentions 
only.^ 


a  neighboring  port  within  the  meaning  of  the  exception,  and  that,  as  the  captain  was 
justified  in  going  there  under  the  policy,  the  voyage  was  to  bo  considered  as  there  com- 
pleted, and  that  the  underwriters  were  therefore  not  liable.  Mr.  Justice  BracJcenridge, 
woa  of  the  opinion,  that  the  indorsing  the  papers  was  a  capture  mb  modo,  and  that  a 
port  of  England  was  not  a  "  neighboring  port»''  within  the  meaning  of  the  exception, 
on  account  of  the  nature  of  the  cargo.  The  learned  judge  states  in  his  decision,  that 
the  Tcssel  was  ordered  to  proceed  to  a  British  port,  when  first  stopped  on  the  high  seas. 
This  does  not  appear  bj  the  statement  of  facts  in  the  case,  but  is  important,  as  show- 
ing that  the  voyage  to  Cowes,  was  not  a  deviation,  but  imposed  by  necessity.  The 
learoed  judge  was,  however,  of  the  opinion,  that  the  delay  at  Cowes  amounted  to  a 
deviation  which  discharged  the  underwriters,  and  so  agreed  with  his  brethren  in  the 
result.     See  also,  Snowden  v.-  Phoenix  Ins.  Co.,  3  Binn.  457,  473. 

Id  Baddiff  v.  United  Ins.  Co.,  7  Johns.  38,  9  Johns.  277,  the  policy  contained  this 
daiue,  namely :  "  the  insurers  take  no  risk  of  a  blockaded  port,  but  if  turned  away, 
the  assured  to  be  at  liberty  to  proceed  to  a  port  not  blockaded."  It  was  held,  that  if 
the  port  was  actually  blockaded,  the  underwriters  were  not  liable,  either  for  a  legal  or 
an  illegal  seizure  occasioned  by  an  attempt  to  enter  it.  In  Tenet  v.  Phoenix  Ins.  Co., 
7  Johns.  363,  insurance  was  effected  on  a  vessel  from  New  York  to  Bordeaux,  war- 
ranted not  to  abandon,  if  detained  or  captured,  until  after  the  expiration  of  a  certain 
time,  "  nor  if  refused  admittance  or  turned  away,  but  may  proceed  to  another  near  open 
port."  When  the  vessel  was  about  twenty  leagues  from  the  Island  of  Olcron,  she  fell  in 
with  a  British  squadron,  and  was  informed  that  the  whole  continent  was  blockaded,  and 
a  warning  not  to  proceed  was  indorsed  on  the  register.  The  captain  was  ordered  to 
proceed  to  England  or  Malta  or  return  home.  Ho  then  sailed  for  England,  but  having 
met  with  a  storm,  put  into  L'Orient  in  distress,  where  the  vessel  was  seized.  Held,  that 
whether  Bordeaux  was  blockaded  or  not,  made  no  difference,  as  the  facts  showed  that 
the  vessel  was  prevented  from  entering  her  port  of  destination  by  the  presence  of  the 
sqnadron,  that  the  ports  of  France  were  to  be  considered  as  "open  ports,''  and  that  the 
lerm  *'  near  open  port,"  was  to  be  considered  as  used  in  a  geographical  sense,  and  not 
as  depending  on  a  facility  of  reaching  a  distant  port,  if  the  wind  should  happen  to  be 
favorable,  and  that  a  port  in  England  was  not  a  near  port. 

^  In  such  a  case,  the  qualification  "  unlawful,"  applies  to  "  restraints  and  detain- 
ments," as  well  as  to  arrests,  and  the  underwriters  are  not  liable  in  case  the  voyage  is 
broken  up  by  the  port  of  destination  being  lawfully  blockaded.  M'Call  r.  Marine  Ins. 
Co.,  8  Cranch,  59 ;  Thompson  v.  Bead,  12  S.  &  R.  440.  But,  if  the  restraint  is  not 
authorized  by  the  law  of  nations,  it  is  unlawful,  as  where  a  neutral  vessel  with  a  cargo 
laden  before  the  commencement  of  the  blockade  is  prevented  from  leaving  port. 
Olivera  v.  Union  Ins.  Co.,  3  Wheat.  183. 
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SECTION    VIII. 
OF  THE    GENERAL  CLAUSE  RESPECHNQ  OTHER  PERILS. 

There  is  uothing  in  the  law  of  insurance  which  prevents  par- 
ties from  agreeing  npon  insurance  against  other  perils  than 
those  usually  enumerated,  and  specifying  them  in  the  policy. 
But  the  general  clause  which  is  usually  inserted  against  ^  all 
other  risks  and  perils  "  enlarges  the  scope  and  operations  of  the 
policy  very  little,  because,  by  a  common  principle  of  construc- 
tion (that  general  words  are  restrained  by  the  particular  recital),^ 
it  is  always  construed  to  mean  other  perils  of  like  nature  or 
character  with  those  enumerated,  which  would  therefore  be 
included,  generally  at  leasts  in  the  other  clauses.  But  these 
words  have  been  declared  by  courts  to  be  material  and  opera- 
tive, and  insurers  have  been  held  liable  under  them,  but,  as  it 
seems,  in  most  of  these  cases  they  might  have  been  held  liable  as 
well  under  other  clauses.^     It  has  been  held  that  an  extraordi- 


1  2  RoUe,  Abr.  409 ;  Pajler  v.  Homersham,  4  M.  &  S.  423 ;  Moore  r.  Magrath,  1 
Cowp.  9;  Rich  v.  Lord,  18  Pick.  322;  Jackson  v.  Stackhonse,  1  Cow.  122. 

*  In  Cullen  v.  Butler,  5  M.  &  S.  461,  the  vessel  was  lost  bj  being  fired  into  throngh 
mistake.  Held,  that  the  loss  was  covered  by  the  general  clause.  Lord  EUenbortmgh^ 
C.  J.,  said  :  "  The  extent  and  meaning  of  general  words  have  not  yet  been  the  imme- 
diate subject  of  any  judicial  construction  in  our  courts  of  law.  As  they  must,  how- 
ever, be  considered  as  introduced  into  the  policy  in  furtherance  of  the  objects  of 
marine  insurance,  and  may  have  the  effect  of  extending  a  reasonable  indemnity  to 
many  cases  not  distinctly  covered  by  the  special  words,  they  are  entitled  to  be  consid- 
ered as  material  and  operative  words,  and  to  have  the  due  effect  assigned  to  them  in 
the  construction  of  this  instrument ;  and  which  will  be  done  by  allowing  them  to  com- 
prehend and  cover  other  cases  of  marine  damage  of  the  like  kind  with  those  which  are 
specially  enumerated  and  occasioned  by  similar  causes."  The  following  have  been 
held  to  be  covered  by  the  general  clause.  Damage  done  to  a  vessel  while  in  a  graving 
dock  for  repairs,  by  being  blown  over  by  the  wind.  Phillips  v.  Barber,  5  B.  &  Aid. 
161 :  or  by  the  explosion  of  the  boiler.  Perrin  v.  Protection  Ins.  CJo.,  11  Ohio,  147. 
Or  while  the  vessel  is  being  hauled  up  on  a  marine  railway,  and  is  partly  in  the 
water  and  partly  on  land.  Ellery  v.  Now  England  Ins.  Co.,  8  Pick.  14 ;  injury  sus- 
tained by  the  accidental  breaking  and  giving  way  of  the  tackle  and  supports  whereby 
the  vessel  was  supported  in  being  moved  from  a  dock  where  she  had  been  hauled  up 
for  repairs.  Devaux  v.  J'Anson,  5  Bing.  N.  C.  519.  So  dollars  thrown  overboard  to 
prevent  their  falling  into  the  hands  of  the  enemy,  one  of  the  perils  enumerated  beings 
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nary  duty  laid  on  goods  at  the  port  of  destination  between  the 
time  of  the  capture  of  a  vessel  and  her  release  and  arrival,  is  not 
covered  by  an  insurance  against  '^  all  unavoidable  perils,  losses, 
and  misfortunes  to  the  damage  of  the  goods ; "  the  loss  being  oc- 
casioned by  a  political  event  not  insured  against^  Courts  have 
been  disposed  to  construe  *'  against  all  risks,"  when  written  and 
not  pnnted,  as  an  insurance  against  every  thing  but  the  fraud  of 
the  assured ;  but  it  may  be  doubted  whether,  in  practice,  even 
this  phrase  should  be  permitted  to  extend  its  operation  quite  so 
indefinitely.^ 


jettison,  which  was  considered  as  not  confined  to  the  signification  it  has  in  general  aver- 
age, hat  as  meaning  any  casting  overboard  er  jvtsta  caiua,  are  protected  by  this  claose. 
Batler  v.  Wildman,  3  B.  &  Aid.  398.  So,  it  would  seem  is  loss  by  barratry  committed 
hy  one  partK>wner  against  another,  or  against  any  other  party  in  interest.  Per  Martin, 
B.,  Jones  v.  Nicholson,  10  Exch.  28, 26  £ng.  L.  L  £q.  542.  In  Moses  v.  Sun  Mat.  Ins. 
Co.,  1  Daer,  159,  it  was  held  that  a  loss  occasioned  by  the  sale  of  a  part  of  a  cargo  of 
provisions  to  pay  for  necessary  supplies  at  an  intermediate  port ;  and  the  necessary  con- 
snmption  of  the  rest  by  the  passengers  and  crew,  owing  to  the  want  of  a  proper  supply 
on  board  the  ship,  was  not  coyered  by  this  claose.  Mr.  Justice  Dwr,  said :  "  The  words 
of  the  general  claose^  broad  as  they  are,  in  this  as  in  many  analogoos  cases,  are  limited 
in  their  application  by  the  specification  that  immediately  precedes  them,  and  therefore 
have  their  due  effect  assigned  to  them,  by  allowing  them  to  comprehend  and  cover 
only  sach  other  cases  of  marine  damage  as  are  of  the  like  kind  {efusdem  generis)  with 
those  specifically  enumerated,  and  are  occasioned  by  similar  caases."  In  Caldwell  v» 
St.  Louis  Perpet.  Ins.  Co.,  1  La.  Ann.  85,  the  policy  contained  this  clause,  insuring 
against,  "  all  other  perils,  losses,  and  misfortunes  which  shall  come  to  the  damage  of 
the  said  boat,  according  to  the  general  law  of  insurance."  Held,  that  this  covered  a 
loss  by  a  collision  produced  by  the  negligence  of  the  officers  of  another  boat.  In 
Perkins  r.  Kew  England  Mar.  Ins.  Co.,  12  Mass.  214,  a  license  was  insured  "not 
only  against  capture,  but  against  its  being  destroyed  or  rendered  useless,  by  the  ordinary 
perils  of  die  seas,  fire,  or  otherwise."  The  ship  was  afterwards  boarded,  the  license 
was  indorsed  by  a  British  officer,  and  thus  rendered  useless.  Held  that  there  was  at 
loss  within  the  policy. 

1  De  Peau  v.  Bussell,  1  Brev.  441 . 

*  In  Goix  v.  Knox,  1  Johns.  Cas.  337,  the  court  said :  "  This  expression  is  vagae 
and  indefinite,  but  if  we  allow  it  any  force,  it  must  be  considered  as  creating  a  special 
inamance,  and  extending  to  other  risks  t^^an  are  usually  contemplated.  We  am 
inclined  to  give  it  a  liberal  construction,  and  apply  it  to  all  losses,  except  such  as  arise 
firom  the  fraud  of  the  assured."  See  also,  Skidmore  v,  Desdoity,  2  Johns.  Cas.  77. 
In  Marcy  v.  Sun  Mutual  Ins.  Co.,  11  La.  Ann.  748,  insurance  was  effected  on  a  float- 
ing dock  against  "  all  risks."  It  was  held  that  this  term  meant  tdl  river  and  harbor 
risks,  so  far  as  they  were  applicable  to  fioating^docks,  and  that  evidence  as  to  the  gen- 
eral meaning  of  the  phrase  was  not  admissible,  it  not  being  shown  to  be  so  used  in 
referenoe  to  floating  docks. 

VOL.  n.  22 
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SECTION    IX. 


OF  BXOEPTSD   RISES   AND   LOSSES. 


As  nothing  prevents  the  parties  from  extending  the  extract 
of  insurance  at  their  own  pleasure,  so  they  may  limit  it  as  they 
think  proper,  by  expressly  excepting,  or,  which  is  the  same 
thing,  warranting  against  some  of  the  perils  usually  insured 
against.  The  most  usual  exception  relates  to  illicit,  or  prohib- 
ited trade.  This  is  not  the  same  with  contraband  trade,  al- 
though the  words  are  sometimes  used  as  if  synonymous;  for,  as 
has  been  seen,  it  is  not  against  the  law,  either  of  nations,  or  of 
any  neutral  nation,  for  its  subjects  to  break  through  a  blockade, 
or  supply  a  belligerent,  if  they  can ;  they  take  the  risk  of  cap- 
ture for  so  doing,  but  if  they  please  they  may  encounter  that 
risk.  Illicit,  or  prohibited  trade,  on  the  contrary,  is  one  which 
cannot  be  carried  on  without  a  distinct  violation  of  some  posi- 
tive law  of  the  country  where  the  transaction  is  to  take  place. 
Of  course  such  trade,  or  an  attempt  at  such  trade,  exposes  the 
guilty  party  to  the  consequences  of  it,  which  are  usually  seizure 
and  condemnation.  But  no  loss  by  forfeiture  for  such  cause 
throws  any  responsibility  on  the  insurers,  if  there  be  an  exception 
of  this  risk,  or  a  warranty  against  it,  as  is  the  case  in  most  Ameri- 
can policies ;  because  such  an  exception  at  once  ^intimates  that 
the  insured  expects  to  attempt  such  trade,  and  agrees  to  stand 
his  own  insurer  against  its  peril.  It  should  be  noticed,  however, 
that  this  exception  relates  only  to  the  property  insured  in  the 
same  policy,  and  not  to  other  goods  in  the  same  ship ;  for  if 
there  be  this  warranty  against  "  loss  by  illicit  trade,"  and  both 
insurers  and  insured  know  that  other  goods  than  those  covered 
by  the  policy  are  on  board,  which  other  goods  are  contraband, 
and  the  ship  and  cargo  are  seized,  condemned,  and  lost,  on  ac- 
count of  these  other  goods,  the  insurers  are  still  held,  because 
this  warranty  is  to  be  read  as  if  it  were  against  "  loss  by  illicit 
trade  in  the  goods  hereby  insiired."  ^ 


1  Cacnlla  v.  Orleans  Ins.  Co.,  18  Mart  La.  11 ,  13.  In  Bowne  v.  Shaw,  1  Caines,  489, 
both  parties  knew  that  other  goods  were  on  board,  which  were  illicit^  and  the  under- 
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This  exception  may  give  rise  to  three  classes  of  questions ; 
one  where  there  has  actually  been  this  excepted  trade  and  a  con- 
sequent forfeiture ;  one  where  there  has  been  an  attempt  at  such 
a  trade,  never  carried  into  effect,  but  followed  by  a  seizure  and 
condemnation  for  the  attempt ;  the  third  where  there  has  been 
neither  the  trade  nor  an  attempt  at  the  trade,  but  nevertheless  a 
seizure  and  condemnation,  grounded  on  an  alleged  violation  of 
law,  but  not  justified  in  fact  In  the  first  case  the  insurers  are 
certainly  exonorated.  In  the  second,  they  are  exonerated  where 
the  seizure  and  condemnation  were  legal  and  justifiable  by 
reason  of  any  endeavor  to  do  the  thing  embraced  within  the 
exception  or  warranty.  In  the  third  case,  the  insurers  are  not 
exonerated.  That  they  are  not  liable  for  the  consequences  of 
an  attempt  to  do  that  which  is  not  done,  if  they  would  not  be 
Hable  if  the  thing  were  done,  seems  to  follow  from  the  fact  that 
the  insured  take  upon  themselves  by  the  exception,  all  the  risks 
springing  firom  the  trade,  and  it  is  fair  to  say  that  a  peril  arising 
firom  an  attempt  to  enter  into  it  is  one  of  them.^  On  the  other 
hand,  if  the  property  is  lost  by  the  illegal  and  unjustifiable  con- 
duct of  a  foreign  court,  this  is  a  loss  which  the  insurers  cannot 
say  arose  from  a  prohibited  trade,  when  there  never  was  any 
such  trade  and  no  attempt  atit ;  for  the  insurers  have  no  right  to 
defend  themselves  under  a  false  pretence,  merely  because  a  foreign 
court  have  defended  themselves  under  that  same  false  pretence ;  ^ 


writers  were  held.  So  in  De  Feyster  v.  Gardner,  1  Caines,  492,  where  the  anderwri- 
ters  knew  the  fact  hat  the  insured  did  not. 

^  Chinrch  v.  Hahbart,  2  Cranch,  187;  Higginson  v,  Pomeroj,  11  Mass.  104.  See 
also.  Smith  v.  Delaware  Ins.  Co.,  3  Wash.  C.  C.  127.  It  has  so  been  held  also  where 
die  Teuel  was  not  allowed  to  enter  her  port  of  destination.  Smith  v.  Univ.  Ins. 
Co.,  6  Wheat.  176;  Snjdam  v.  Mar.  Ins.  Co.,  1  Johns.  181 ;  Spejer  v.  New  York 
Ins.  Co.,  3  Johns.  88.  In  Tncker  v,  Jnhel,  1  Johns.  20,  the  goremment  of  Antigua 
had  giTen  pennission  for  American  vessels  to  export  sugar  on  certain  conditions. 
These  were  complied  with,  and  the  vessel  began  to  load.  After  the  conditions  were 
complied  with,  but  before  she  began  to  load,  the  permission  to  export  was  revoked. 
The  president  of  the  island  gave  an  opinion  that  vessels  which  had  complied  with  the 
eonditions  might  be  cleared  with  their  sugar.  This  was  done  in  the  present  case,  but 
die  Teasel  was  captured  and  the  cargo  condemned  for  a  breach  of  the  laws  of  trade. 
Held,  that  the  president  had  no  authority  to  so  interpret  the  law,  and  that  the  under- 
writers were  not  liable. 

*  Mr.  Justice  Stary^  in  Carrington  v.  Merchants'  Ins.  Co.,  8  Pet.  495,  states  the  law 
as  fioUows :  "  A  seizure  or  detention,  which  is  a  mere  act  of  lawless  violence,  wholly 
anconaected  with  any  supposed  illicit  or  contraband  trade,  is  not  within  the  terms  or 
wpiint  of  the  exception.    Ajid  as  little  is  a  seizure  or  detention  not  bom  fidt  made  upon 
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and  the  same  principle  applies  to  an  exception  of  breach  of 
blockade.^ 

There  must  be  an  actual  seizure  to  bring  a. case  under  this 
exception  or  warranty.  Neither  an  attempt  at  a  prohibited 
trade,  nor  the  actual  trade,  will  suffice  without  seizure  for  it* 


a  jast  suspicion  of  illicit  or  contraband  trade.  If  there  has  not  been  an  actoal  illicit 
or  contraband  trade,  there  most  at  least  be  a  well-founded  suspicion  of  it,  a  probable 
eause  to  impute  guilt,  and  justify  further  proceedings  and  inquiries,  and  this  is  what 

the  law  deems  a  legal  and  justifiable  cause  for  the  seixure  or  detention Ko 

seizure  or  detention,  not  justifiable  bj  the  law  of  nations,  can  come  within  the  present 
exception,  and  every  seizure  which  is  justifiable  by  the  law  of  nations  must  be  deemed 
within  it."  It  was  therefore  held  that  if  the  seizure  was  bond  fide  and  on  account  of 
illicit  or  contraband  trade,  a  sentence  of  condemnation  or  acquittal,  or  other  regular 
proceedings  to  adjudication,  were  not  necessary  to  discharge  the  underwriters. 

But  if  "  there  was  a  mere  lawless  seizure  or  detention  under  the  pretext  of  illicit  or 
prohibited  trade,  and  it  was  utterly  unfounded  and  without  any  reasonable  cause  of 
suspicion,  and  was  used  merely  as  a  pretence  to  cover  an  intentional  fraud  or  tort, 
then  the  seizure  or  detention  was  not  such  as  is  contemplated  in  the  clause."  Per 
Story,  J.,  in  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumner,  600,  615.  See  also,  Magoun 
V.  New  England  Mar.  Ins.  Co.,  1  Story,  157. 

1  In  Yeaton  v.  Fry,  5  Cranch,  335,  a  vessel  was  insured  "  at  and  from  Tobago  to 
•one  or  more  ports  in  the  West  Indies,  and  at  and  from  thence  to  Norfolk,"  against  all 
risks,  blockaded  ports  and  Hispaniola  excepted.  The  vessel  sailed  for  a  port  which  was 
then  blockaded  in  fact,  although  this  was  not  known  when  she  sailed.  Being  warned 
off,  the  master  directed  his  course  for  Norfolk,  but  on  the  way  the  vessel  was  plundered 
by  a  French  privateer,  and  ordered  to  St.  Domingo  for  trial.  The  underwriters  were 
held  liable.  In  Radcliff  v.  United  Ins.  Co.,  7  Johns.  38,  9  Johns.  277,  the  policy  con- 
tained this  clause,  "  the  insurers  take  no  risk  of  a  blockaded  port,  but  if  turned  away, 
the  assured  to  be  at  liberty  to  proceed  to  a  port  not  blockaded."  The  vessel  was 
taken  and  condemned  for  a  breach  of  blockade.  Held,  that  it  made  no  difference 
whether  this  seizure  was  legal  or  illegal.  See  Laing  v.  United  Ins.  Co.,  2  Johns.  Cas. 
174,  487  ;  Johnston  r.  Ludlow,  2  Johns.  Cas.  481, 1  Caines,  Cas.  xxix. 

^  Graham  v,  Pennsylvania  Ins.  Co.,  2  Wash.  C.  C.  113,  120.     Washington,  J,,  in 
this  case  said :  "  An  illicit  trade  unaccompanied  by  a  seizure,  or  an  unfounded  seizure 
for  a  supposed  illicit  trade,  where  none  took  place,  will  not  affect  his  (the  assored's) 
right  to  recover."    In  Eohn  v.  New  Orleans  Ins.  Co.,  12  La.  348,  the  policy  contained 
the  usual  clause.    There  was  a  general  law  of  Mexico  prohibiting  the  exportation  of 
bullion.    The  insurance  was  on  bullion  from  any  port  in  the  Grulf  of  Mexico  to  New 
Orleans.    The  vessel  put  into  Tampico  in  distress,  and  was  totally  lost.    Part  of  the 
bullion  was  shipped  to  Mobile,  and  the  rest  was  sunk  in  shallow  water  with  a  view  to 
its  recovery.    The  underwriters  were  held  liable.    In  Smith  v.  Delaware  Ins.  Co.,  3 
S.  &  R.  74,  goods  were  insured  from  Baltimore  to  Hambuig,  with  liberty  to  touch  at 
Toningen,  warranted  American  property,  with  the  usual  clause  in  regard  to  illicit 
trade.    The  vessel  was  seized  off  Cuxhaven  by  the  French  and  carried  to  Hambuig^, 
and  the  cargo  condemned  by  Napoleon  in  person.    At  the  time  of  the  seizure,  the 
French  forces  had  command  of  the  £lbe,  but  the  senate  of  Hamburg  continued  te> 
exercise  its  functions,  and  there  was  an  American  consul  at  Hambuig.     Ttighman, 
C.  J.,  said :  "  There  must  be  both  a  seizure  and  an  illicit  or  prohibited  trade.  It  is  not 
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In  some  policies,  capture  and  seizure  of  any  kind  are  expressly 
excepted,^  or  the  insurers  assume  the  risk  while  tt^e  vessel  is  at 


cnoQgh  that  a  seizure  is  made  on  an  allegation  of  prohibited  trade.  It  must  be  proxed 
that  there  was  a  prohibition,  and  that  the  case  is  within  it.  And  it  mast  be  a  legal 
prohibition,  such  as  the  prohibiting  power  had  a  right  to  make."  It  was  held  that 
the  temporary  occupation  by  a  belligerent  of  a  neutral  country  without  dissolving  the 
gOTemmenty  did  not  give  the  occupant  the  right  to  make  municipal  regulations  of 
which  other  nations  were  bound  to  take  notice.  And  that  a  seizure  for  breach  of  such 
regulation  was  not  within  the  exception.  See  Donaldson  v.  Thompson,  1  Camp.  429. 
It  was  also  held  that  the  Berlin  decree  was  illegal,  and  that  the  underwriters  were  lia- 
ble for  a  loss  occasioned  by  a  violation  of  it.  But  see  Speyer  v.  New  York  Ins.  Co., 
3  Johns.  8S.  The  decree  was  not  known  when  the  vessel  sailed,  and  was  considered 
•  therefore  not  to  apply.  And  the  condemnation  being  made  by  Napoleon  in  person 
and  not  by  any  court  of  competent  jurisdiction,  it  was  held  to  be  an  act  of  violence 
not  falling  within  the  true  intent  of  the  warranty.  This  case  was  decided  in  1817,  but 
in  1811,  in  an  action  on  a  policy  on  the  same  voyage,  WdMhington,J.,  held  that  it 
■lade  no  difference  that  the  insured  did  not  know  of  the  decree,  and  decided  the  case 
m  favor  of  the  defendants  on  the  ground  that  there  was  a  breach  of  the  warranty  of 
neutrality  owing  to  the  absence  of  the  documents  which  were  required  by  the  decree, 
of  which  the  insured  had  no  knowledge.  The  other  points  were  not  touched  upon. 
Smith  V.  Delaware  Ins.  Co.,  3  Wash.  C.  C.  127.  It  was  held  also  in  Faudel  v.  Phod- 
nix  Ins.  Co.,  4  S.  &  R.  29,  that  a  seizure  for  a  violation  of  the  Berlin  decree  was  not 
a  seizure  within  the  exception,  it  being  against  the  law  of  nations.  See  also,  CucuUu 
V.  Orieaas  Ins.  Co.,  18  Kart.  La.  1 1 ;  Grade  v.  New  York  Ins.  Co.,  13  Johns.  161.  "To 
constitute  a  breach  of  such  warranty,"  said  Sutherland,  J.,  in  Francis  r.  Ocean  Ins. 
Co.,  6  Cow.  404,  427,  "the  seizure  must  be  for  an  actual,  illicit,  and  prohibited 
trade.  A  seizure  and  condemnation  under  pretext  of  such  trade  is  not  sufficient,  if 
the  trade  is  not  in  fact  illicit.  Both  a  seizure  and  illicit  trade  must  concur ;  and  the 
illieit  character  of  the  trade  is  not  proved  merely  by  the  fact  of  the  seizure."  See 
also,  Johnston  r.  Ludlow,  2  Johns.  Cas.  481, 1  Caines,  Cas.  xxix;  Savage  v.  Pleaa- 
aots,  5  Binn.  403. 

^  In  Powell  V,  Hyde,  5  Ellis  &  B.  607,  34  £ng«  L.  &  Eq.  44,  a  vessel  and  her  cargo 
were  insured  from  Galatz  to  London.  The  policy  was  in  the  usual  form  but  contained 
a  stipulation  that  the  ship  and  goods  were  warranted  "  free  from  captore  and  seizure, 
and  the  consequences  of  any  attempt  thereof."  The  vessel  passed  the  mouth  of  the 
Ismail  river  where  there  was  a  Russian  fort,  and  close  enough  to  the  shore  to  be  hailed, 
with  the  English  ensign  flying,  without  being  molested  or  receiving  any  oommunica- 
tion  from  the  shore.  After  the  vessel  had  passed  the  fort  about  half  a  mUe,  two  guns 
were  pointed  at  her,  and  fired  till  the  vessel  sunk.  After  the  firing  commenced  the 
andior  was  dropped  and  the  sails  lowered.  The  officers  and  crew  escaped  in  their 
boats,  and  landed  on  the  Russian  side  of  the  river,  where  they  were  detained  as  pris- 
oners several  weeks.  War,  at  this  time,  had  not  been  declared  between  England  and 
Bnsaia.  Held  that  the  exception  covered  illegal  as  well  as  legal  seizures,  and  that 
there  was  a  seizure  in  point  of  law.  Lord  Campbell,  C.  J.,  said :  "  I  am  clearly  of 
opinion  upon  the  evidence  laid  before  us,  that  when  the  Russian  guns  fired,  and  the 
flhip  dropped  her  anchor,  and  the  crew  forsook  her,  and  she  was  at  the  mercy  of  the 
Sossians,  she  was  seized  by  the  Russians,  just  as  much  as  if  the  Russians  had  actually 
come  on  board  and  taken  manual  possession  of  her,  and  afterwards  sent  her  to  the 
bottom.    If  they  had  done  that  it  would  have  been  a  seizure;  although  after  she  is 
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sea,  bat  not  while  she  is  ia  her  port  of  discharge.     And  the 
question  has  arisen,  what  is  to  be  considered  as  such  port  ?  ^ 

Excepted  risks  are  sometimes,  by  the  circumstances  of  the 
case,  mingled  with  those  insured  against,  so  that  it  is  not  quite 
easy  to  say  to  which  class  the  loss  is  owing;  as  where  a  ship 
warranted  free  from  capture,  was  first  stranded  on  the  coast  of 
Spain,  and  then  seized  and  made  prize  of.  The  general  role 
must  be,  that  the  insurers  are  liable  or  exonerated,  according  as 
the  leading  and  principal  cause  of  the  loss  be  one  insured  against 
or  one  that  is  excepted.^     Thus  where  goods  are  insured  against 


seized,  ihej  chooee,  instead  of  taking  her  into  port,  to  send  her  to  the  bottom  of  the 
Danube,  still  it  is  a  seusnre.'' 

In  Black  v.  Mar.  Ins.  Co.,  11  Johns.  287,  insnrance  was  eilectod  against  capture 
only,  warranted  free  from  seizore  in  any  river,  port  or  place,  under  the  jorisdiotion  of 
Napoleon,  or  under  the  jurisdiction  of  any  power  under  his  control  or  in  alliance  with 
him.  The  yessel  was  taken  on  the  coast  of  Holhind,  by  two  French  priyateers,  and 
carried  into  Amsterdam,  and  afterwards  condemned  as  prize  of  war.  It  was  held  that 
though  the  word  "  seizure  "  was  generally  applicable  to  a  taking  or  detentk>n  for  the 
riolation  of  some  municipal  regulation,  yet  here  it  was  to  be  taken  as  meaning  the 
same  as  capture,  because  to  give  the  exception  any  effect  it  must  be  construed  to  limit 
the  risk  assumed  by  the  general  words  of  the  policy,  and  here  the  insurance  was 
against  capture  only,  and  the  underwriters  were  therefore  held  not  to  be  liable,  Hol- 
land being  in  alliance  with  or  under  the  control  or  jurisdiction  of  Napoleon. 

^  In  Dagleish  v.  Brooke,  15  East,  295,  and  in  Maydhew  v.  Scott,  3  Camp.  205,  it 
was  held  that  a  vessel  in  the  roads  of  Pillau,  two  miles  from  the  inner  harbor,  was  to  be 
considered  as  in  the  port  of  discharge.  In  each  of  these  cases  the  vessel  was  seised  by 
a  land  force.  But  in  Brown  v.  Tiemey,  1  Taunt.  517,  the  vessel  while  in  the  same 
roads  was  taken  by  a  French  privateer,  and  the  underwriters  were  held  liable.  In 
Oom  27.  Taylor,  3  Camp.  204,  a  vessel  bound  for  Rugenwald,  anchored  aboot  two 
miles  and  a  half  from  the  harbor  of  that  place,  and  made  a  signal  for  a  pilot.  A  pilot 
boat  came  in  consequence,  but  with  douanniers  on  board,  who  carried  the  ship  into 
the  harbor  where  the  cargo  was  seized  and  condemned.  Held,  that  this  was  a  seizure 
within  the  port  of  dischaige.  And  in  Jarman  v.  Coape,  2  Camp.  613,  13  East,  394, 
where  a  vessel  bound  for  the  port  of  Varrel,  was  seized  in  the  river  Jahde,  fifteen  miles 
from  that  place,  the  underwriters  were  dischaiged.  The  case,  however,  turned  in  a 
great  measure  on  the  fact  that  there  was  evidence  that  the  parties  contemplated 
landing  the  goods  somewhere  along  the  banks  of  the  river,  rather  than  at  Varrel.  In 
Mellish  V,  Staniforth,  3  Taunt.  499,  the  vessel  was  captured  while  at  anchor  four  miles 
from  the  roads  of  her  port  of  discharge.  The  underwriters  were  held  liable.  So 
where  a  vessel  was  captured  after  coming  to  anchor  outside  of  the  roads  of  Pillau. 
Levy  V.  Vaoghan,  4  Taunt.  387  ;  Eeyser  v,  Scott,  4  Taunt  660.  And  in  Baring  v. 
Vaux,  2  Camp.  541,  where  a  vessel  was  captured  by  a  privatefsr  while  lying  within 
the  headlands  of  the  river,  half  a  mile  from  her  port  of  destination,  the  jury  having 
found  that  she  was  not  in  port  at  the  time,  a  verdict  was  found  for  the  plaintiff.  The 
criterion  adopted  in  many  of  these  cases  seems  to  be  whether  the  ship  was  in  the 
place  where  vessels  usually  unloaded  their  cargoes. 

^  Hahn  v.  Corbett,  2  Bing.  205.    The  insurance  in  this  case  was  on  goods  warranted 


GS.  Tn.]         BXCBPTBD  RISKS  AND  LOSSBS.  259 

fire,  and  loss  by  theft  is  excepted,  the  insurers  are  not  liable  for  a 
loss  by  theft,  which  took  place  after  the  goods  had  been  removed 


free  from  ci^tare.  The  reaael  was  lost  bj  striking  on  a  sand  bar  nine  miles  from  the 
coast.  Part  of  the  goods  were  saved  hj  the  enemy  in  a  damaged  condition.  The 
oonrt  considered  the  loss  as  total  when  the  ship  stmck,  and  held  therefore  that  the 
right  of  the  owner  to  recover  coald  not  be  changed  by  snbseqaent  events.  Park,  J., 
said :  "  Supposing  the  goods  had  been  sunk,  the  assured  would  have  been  entitled  to 
recover  for  a  total  loss ;  and  if  they  had  afterwards  been  fished  ap  by  the  enemy,  would 
that  have  made  any  difference  ?  Assuredly  not."  See  also,  Bondrett  i;.  Hentigg,  Holt, 
N.  P.  149.  In  Li  vie  v.  Janson,  12  East,  648,  it  was  held  that  where  there  was  a  par- 
tial loss  by  sea  damage,  and  a  subsequent  total  loss  by  an  excepted  peril,  there  could 
be  no  recovery  for  the  sea  damage.  And  this  decision  was  sustained  by  Kent,  C.  J., 
in  Schiefiielin  v.  New  York  Ins.  Co.,  9  Johns.  21,  where,  the  ship  being  lost,  the  mas- 
ter was  prevented  from  carrying  on  the  goods,  which  he  might  otherwise  have  done, 
by  a  seizQie  by  government.  It  was  held  that  the  defendants  were  not  liable.  See, 
on  this  question  of  a  partial  loss  being  merged  in  a  total  loss,  Knight  v.  Faith,  15 
Q.  B.  649.  In  Rice  r.  Homer,  12  Mass.  230,  the  vessel  was  damaged  while  on  her 
voyage,  by  sea  perils  to  the  extent  of  three  fourths  of  her  ralne,  and  part  of  the  caigo, 
which  was  also  insured,  was  thrown  overboard.  In  consequence  of  this  misfortune, 
the  vessel  was  forced  to  put  into  port,  where  she  was  seized  by  the  government  and 
condemned.  It  was  held  that  the  vessel  was  lost  by  the  seizure,  which  being  an  ex- 
cepted peril,  the  underwriters  were  not  liable.  But  the  assured  were  allowed  to  recover 
for  the  caiigo  which  had  been  jettisoned,  on  the  ground  that  it  would  have  been  lost 
whether  the  ship  had  been  captured  or  not.  In  Qreen  v.  Elmslie,  Peake,  N.  P.  212, 
the  vessel  was  insured  against  capture  only,  and  was  driven  out  of  her  course  on  to  the 
coast  of  France  and  then  captured.  It  was  held  that  the  underwriters  were  liable. 
In  Levi  v.  AUnutt,  15  East,  267,  goods  insured  were  warranted  free  from  cor\fi9catiort 
by  the  goyemment  in  the  ship's  port  or  ports  of  discharge.  While  in  the  roads  of 
PiDan,  the  vessel  was  seized  by  some  Prussian  soldiers  from  Pillan,  and  by  some 
Frenchmen  from  a  privateer.  These  disputed  about  the  possession,  and  the  matter 
was  referred  by  the  Prussian  government  to  the  French  government  at  Paris.  The 
ship  was  condemned  as  prize  to  the  French  captors.  It  was  held  not  to  be  a  conJUcet- 
Hon  by  the  Prussian  government.  Lord  EUenborougk  said :  "  It  only  showed  a  permis- 
sion by  the  Prussian  government  that  France  should  do  as  it  pleased  in  the  Prussian 
ports :  and  to  hold  this  to  be  a  Prussian  confiscation  would  be  saying  that  every  coun- 
try on  the  continent  too  weak  at  this  period  to  protect  its  independence  against  France, 
confiscated  all  the  property  which  the  French  choose  to  take  within  its  territories." 

In  Doval  v.  Comm.  Ins.  Co.,  10  Johns.  278,  no  risk  was  taken  in  port  but  a  sea 
risk.  The  vessel  was  captured  at  sea  and  taken  into  port,  and  there  taken  possession 
of  by  the  French  government.  Held  that  the  underwriters  were  liable.  Per  CSinam, 
"  If  the  taking  possession  of  the  vessel  in  this  manner  is  to  be  deemed  a  capture,  and 
of  whidi  there  can  be  no  doubt,  the  subsequent  proceedings  against  her  or  the  cargo 
are  totally  immaterial,  if  she  was  never  released  from  the  capture.  Admitting  that 
the  proceedings  after  her  being  carried  into  Port  Passage,  are  to  be  deemed  a  seiznre 
in  port,  it  will  not  discharge  the  underwriters.  The  capture  was  so  far  a  total  loss  as 
to  justify  an  abandonment;  and  unless  released  or  restored  before  such  abandonment, 
the  rights  of  the  parties  were  fixed,  and  it  is  immaterial  what  further  perils  awaited 
the  property."  The  case  of  Barney  v,  Maryland  Ins.  Co.,  5  Harris  &  J.  139,  is  not 
in  conflict  with  this  decision,  as  is  stated  by  Mr.  Phillips.     The  policy  contained  an 
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to  save  them  from  the  fire.^  This  question  is  similar  to  that  where 
a  loss  takes  place  from  the  occurrence  of  perils  insured  against, 
and  perils  not  specifically  excepted,  though  not  insured  against, 
and  also  where  the  loss  is  owing  to  a  cause  which  is  in  some 
degree  connected  with  and  resulting  from  a  peril  insured  against, 
or  the  converse.  To  determine  the  difficult  and  important  ques- 
tions which  arise  in  regard  to  this  subject,  recourse  is  had  to  the 
rule  of  "  causa  prozima  non  remota  spectaturP  Some  of  the  diffi- 
culties attending  the  application  of  this  rule  we  have  already 
considered,  in  determining  which  is  the  proximate  and  which 
the  remote  cause  of  the  loss,  when  a  loss  takes  place  by  a  peril 
insured  against,  and  this  peril  could  have  been  safely  encoun- 
tered but  for  the  negligence  of  the  servants  of  the  assured. 
And  we  shall  here  content  ourselves  with  mentioning  some  of 
the  authorities  which  illustrate,  if  they  do  not  determine  the 
proper  mode  of  applying  this  maxim. 

Thus,  if  goods  are  damaged  by  the  dampness  arising  from 
water  in  the  hold  of  a  vessel,  the  dampness  is  considered  as  the 
proximate  cause  in  Massachusetts,  and  the  underwriters  are  not 
liable ;  *  while  in  England,  where  the  goods  were  damaged  by  the 
vapor  arising  from  hides  which  had  been  injured  by  sea  water 
entering  the  hold,  it  was  said  to  be  a  mere  playing  with  terms 
not  to  call  the  water  the  proximate  cause.®  And  where  a  vessel 
went  ashore  in  consequence  of  two  men,  who  had  been  sent  on 
shore  to  cast  off  a  rope,  being  seized  by  the  press  gang,  the  un- 


exception  of  seizure  in  port  The  Tessel  was  captured  and  carried  into  port,  and  by  order 
of  the  minister  of  the  marine,  without  any  legal  condemnation,  was  converted  into  a 
public  armed  ship.  The  policy  contained  a  clause  whereby  the  insured  stipulated  not 
to  abandon  in  case  of  capture  till  condemned.  Held,  that  the  insured  could  not 
abandon  for  the  capture,  there  having  been  no  condemnation,  and  that  the  act  of  the 
minister  was  a  seizure  in  port  Where  no  risk  in  port  but  sea  risk  was  taken,  and  the 
yesscl  while  in  port  was  stranded  and  forty-eight  hours  afterwards  destroyed  by  a 
hostile  force,  the  jury  having  found  that  the  vessel  was  totally  lost  by  the  stranding, 
the  court  refused  to  set  aside  a  verdict  for  the  plaintiflTs,  and  also  held  that  the  term 
"  port "  was  not  confined  to  the  port  of  departure,  or  to  the  port  of  discharge,  bat 
was  used  in  a  general  sense  as  contradistinguished  from  the  high  seas.  Patrick  v. 
Comm.  Ins.  Co.,  11  Johns.  9. 

1  Webb  r.  Protection  Ins.  Co.,  14  Mo.  3. 

«  Baker  r.  Manufacturers'  Ins.  Co.,  Sup.  Jud.  Ct,  Mass.,  March  Term,  1851,  14 
Law  Reporter,  203. 

»  Monioya  v.  London  Ass.  Co.,  6  Exch.  451, 4  Eng.  L.  &  Eq.  500. 
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derwriters  were  held  liable.^  If  a  ship  is  disabled  by  a  peril  of 
the  sea,  and  while  at  an  intermediate  port  the  master,  to  defray 
the  expense  of  repairs,  is  obliged  to  sell  part  of  the  cargo,  and 
apply  the  proceeds  to  this  purpose,  the  underwriter  on  the  cargo 
is  not  liable,  the  peril  being  but  the  remote  cause  of  the  loss.^ 
In  the  same  manner  the  insur^  has  nothing  to  do  with  the  results 
consequent  upon  the  protra(M)n  of  the  voyage.^  But  he  is  lia- 
ble for  aU  the  consequences  directly  resulting  from  a  peril  insured 
against ;  as  where  a  boat  is  lost  after  a  storm  has  ceased  in  con- 
sequence of  damage  done  during  the  storm.^ 


1  Hodgson  V,  Malcolm,  5  B.  &  P.  336. 

*  Powell  V.  OodgeoQ,  5  M.  &  S.  431 ;  Sarqny  v.  Hobson,  2  B.  &  C.  7,  affirmed  in 
die  Exchequer  Chamber,  1  Young  &  J.  347,  4  Bing.  131 ;  Moses  v.  Sun  Mutual  Ins. 
Co.,  1  Duer,  159. 

'  In  Tatham  c  Hodgson,  6  T.  R.  656,  where,  a  number  of  slaves  died  in  conse- 
quence of  an  insufficient  supply  of  water  caused  by  the  voyage  being  protracted  by 
bad  weather,  it  was  held  that  the  underwriters  on  the  slaves  were  not  liable.  In  Jones 
V.  SchmoU,  Park,  Ins.  77,  1  T.  R.  130,  note,  the  underwriters  were  liable  for  "mor- 
tality by  mutiny."  A  mutiny  took  place  and  some  of  the  slaves  were  killed,  others 
wounded,  and  others  starved  themselves  to  death,  and  the  value  of  the  survivors  was 
lessened  on  account  of  the  mutiny  having  taken  place.  It  was  held  that  the  under- 
writer was  liable  for  those  who  were  killed  during  the  mutiny,  and  for  those  who  died 
in  consequence  of  their  wounds,  but  not  for  the  loss  of  the  market.  "  The  juiy  found, 
tiiiat  all  who  were  killed  in  the  mutiny,  or  died  of  their  wounds,  were  to  be  paid  for. 
That  all  those  who  died  of  their  bruises,  which  they  received  in  the  mutiny,  though 
aicoompanied  with  other  causes,  were  to  be  paid  for.  That  all  who  had  swallowed  salt 
water,  and  died  in  consequence  thereof,  or  who  leaped  into  the  sea,  and  hung  upon  the 
sides  of  the  ship,  without  being  otherwise  bruised,  or  who  died  of  chagrin,  were  not  to 
be  paid  for." 

*  Potter  V.  Ocean  Ins.  Co.,  3  Sumner,  37.  In  Naylor  t;.  Palmer,  8  Exch.  739, 
S2  Eng.  L.  &  Eq.  573,  Palmer  v.  Kaylor,  10  Exch.  382, 96  Eng.  L.  &  Eq.  455,  a  caigo 
of  coolies,  on  whom  insurance  was  effected,  seized  the  vessel,  killed  the  captain  and 
pait  of  the  crew,  and  took  the  vessel  into  port  and  then  ran  away,  leaving  the  vessel 
in  the  possession  of  the  mate  and  the  rest  of  the  crew.  It  was  contended  that  the 
unwillingness  of  the  coolies  to  be  carried  on  was  the  proximate  cause  of  the  loss. 
Bat  tb»  court  held. that  to  determine  what  was  the  proximate  cause,  reference  must 
be  had  to  the  time  when  the  loss  took  place,  and  this  was  considered  to  be  when  the 
Tessel  was  first  seized.  In  McCargo  v.  New  Orleans  Ins.  Co.,  10  Rob.  La.  203, 
slaves  were  insured  from  Norfolk  to  New  Orleans,  against  all  risks,  and  chiefly 
agaioet  that  of  foreign  interference,  but  there  was  a  warranty  on  the  part  of  the 
assared  igainst  loss  by  elopement,  insurrection,  and  natural  death.  While  the  vessel 
was  on  her  voyage,  slaves,  other  than  those  of  the  plaintiff,  arose  and  seized  the  ves- 
sel and  carried  her  into  a  British  port  where  the  slaves  were  liberated  by  the  British 
government;  the  crew  did  not  regain  possession  of  the  vessel  till  after  this  took 
place.  It  was  held  that  the  insurrection  was  to  be  considered  the  cause  of  the  loss, 
and  not  the  interference  of  the  government,  and  the  court  said  that  the  last  cause  of 
the  loss  was  not  always,  nor  necessarily,  the  proximate  cause. 
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Exceptions  are  often  made  —  aa  they  always  may  be  —  at  the 
pleasure  of  the  parties,  to  suit  the  peculiEiT  circa mstances  of  the 
case ;  and  no  other  rule  can  be  given,  than  that  snch  exceptions 
mast  always  be  construed  according  to  the  actual  intention  of 
both  parties,  so  as  to  carry  it  into  effect,  rather  than  defeat  it. 
ThUF,  where  animals  were  insured  "  free  from  mortality,"  and 
many  were  killed  by  the  rolling  0  the  ship  in  a  tempest,  the 
court  held  that  the  mortality  excepted  must  be  construed  in  its 
usual  sense,  and  that  this  did  not  include  the  idea  of  a  violent 
death.' 


1  IdwreDce  v.  Aberdein,  9  B,  &  Aid.  I07.  So,  where  hones,  in  conaeqneDce  of  the 
Uboriugof  the  t«6kI,  broke  down  the  ptnilioDt  bf  which  the;  were  lepuBted,  and  b; 
tbeir  kicking,  brai«ed  and  woonded  each  other  bo  much  that  thej  died,  it  wu  held, 
that  thie  wu  a  lou  bj  a  peril  of  the  sea.    Gsba^  v.  Llojd,  3  B.  &  C.  793. 

"Free  from  Iom,  if  not  pennitted  to  aOry,  in  canieqaence  of  having  negroes  oo 
board,"  meani  that  the  nndennilen  are  not  liable  if  the  Tetsel  i«  t«fnsed  entiy  at  the 
rnstODt-hoiue,  and  doe*  not  mean  that  the  Tessel  shonid  be  exempt  fix>ni  a  compliance 
with  the  cuatoDUUy  port  i«giUatioiu  u  to  the  mode  and  place  of  diicharging  her  cargo. 
Dickef  0.  United  Ins.  Co.,  II  Johns.  358.  In  Law  u.  Goddard,  IS  Masa.  US,  dte 
underwriten  were  exempted  from  all  \om  or  expeose  tbnt  might  aii«e  from  tbe  ordi- 
Tiar7  dangers  and  perils  of  the  seas.  Held,  that  the  onlj  riska  intended  to  be  covered, 
were  captntv,  arrest,  detention,  te, 

la  Coolidgc  i>.  N.  T.  Finm.  Ins.  Co.,  li  Johns.  308,  the  policj  contained  Ibo  fol- 
lowing memoraQdnm,  "  Warranted  ftea  from  loss  by  the  British  or  Americans,  but  in 
case  of  captnre  or  delentioll  by  either  of  the  above-named  powen,  the  nsnal  sea  risks  to 
continue."  The  vessel  was  captared  by  a  British  brig  and  carried  into  Gibraltar. 
AVfaile  there,  the  Teasel  was  moored  in  a  dangerons  and  exposed  situation,  in  conse- 
qncDce  of  which  several  vessels  ran  into  her,  and  injoied  her  very  mach.  Held,  that 
03  the  nnderwriten  wonld  have  been  exonerated  had  no  capture  intervened,  they  were 
not  liable  for  the  negligent  act  of  the  captors,  which  was  the  proximate  canse  of  the 
loss.  At  the  present  time,  probably,  the  collision  wonld  be  considered  as  the  prozi- 
maie  cause.  Being  prevented  from  leaving  port  by  a  blockading  sqasdron,  is  a  deten- 
tion within  the  exception,  "  Warranted  free  from  British  and  Americaa  capture  and 
detention."    Wilson  v.  United  Ins.  Co.,  14  Johns.  337. 

The  exception  "  French  risks,"  means  loss  by  the  acts  of  Frenchmen.  Boget  v. 
Thurston,  S  Johns.  Css.  24B. 

In  PoliDer  b.  Warren  Ins.  Co.,  1  Story,  360,  the  following  claase  in  a  time  policy 
fur  one  year,  was  tbe  subject  of  considerable  discussion  and  difficulty,  "excluding  dar- 
ing the  term  all  ports  and  places  in  Mexico  and  Texas,  also  the  West  Indies  from 
July  ISih  to  October  ISih,  1S39,  each  at  noon."  The  vessel  sailed  fbr  Cuba  and 
urriied  there  about  the  first  of  October,  sailed  &am  there  on  the  25th  for  New  York, 
nnd  was  wrecked  in  Long  Island  Sound  on  the  19lh  of  December  following.  It  wsta 
held,  that  this  was  not  a  warranty  that  the  vessel  should  not  be  employed  in  any 
voyages  to,  or  from  the  ports  mentioned  within  tbe  timee  specified,  nor  was  it  to  be 
I'ODStmed  as  allowing  snch  voyages  during  the  period,  but  exonerating  the  nnderwriteTB 
from  oU  liabilities  for  losses  in  the  course  thereof,  but  it  meant  merely,  that  all  liaka 
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Important  questions  as  to  risks  excepted  arise  in  respect  to 
bottomry  and  respondentia  interests.  The  nature  of  these  inter- 
ests has  been  fully  considered  in  the  preceding  volume.  It  was 
there  shown,  that  it  is  of  the  essence  of  these  contracts,  that  the 
lender  of  money  on  bottomry  and  responderUia^  takes  upon  him- 
self the  risk  of  the  safe  arrival  of  the  ship,  or  of  the  goods,  on 
which  he  has  his  lien. 

He  therefore  can,  and  often  docs,  insure  himself.  This  is  in 
the  nature  of  reinsurance,  and  by  it,  the  lender  often  makes  his 
debt  certain  and  keeps  his  excessive  interest  or  much  of  it  As 
if  he  lends  a  sum  at  fifteen  per  cent  marine  interest,  when  legal 
interest  is  six  per  cent,  if  he  insures  himself  for  three  per  cent, 
he  may  get  his  money  and  twelve  per  cent  if  the  property  be 
lost  Some  question  has  been  made,  as  to  the  extent  and  nature 
of  his  insurable  interest ;  but  we  are  not  able  to  see  any  good 
reason  why  his  insurable  interest  is  not  commensurate  with  the 
value  of  the  property,  in  like  manner  as  the  interest  of  a  mort- 
gagee.i 

and  kwses  in  the  ports  and  places  specified  and  within  the  time  mentioned,  were  ex- 
daded.     The  onderwriterB  were  therefore  held  liable. 

In  Looisiana^  it  is  provided  by  law,  that  the  underwriters  shall  not  be  liable  for  a 
lots  bj  accidents  in  racing,  collision  with  another  boat,  etc.,  "  except  such  as  is  impos- 
sible to  be  foreseen,  and  avoided."  This  has  been  held  to  have  reference  to  an  impos- 
sibilitjr  hj  reasonable  intendment  according  to  the  curcamstances  of  each  particular 
case.  Ctddwell  v.  St.  Louis  Perpet.  Ins.  Co.,  1  La.  Ann.  85.  In  Citizens  Ins.  Co.  of 
Mo.  V,  Glasgow,  9  Mo.  406,  there  was  a  provision  that  the  underwriters  should  not  be 
liable  for  the  bursting  of  boilers  or  breaking  of  engines,  unless  occasioned  bj  external 
violence.  One  boiler  burst  and  threw  overboard  the  other  two.  Held,  that  external 
violence  meant  violence  external  to  the  boat  and  not  to  the  engine  or  other  boilers 
merely,  and  that  the  underwriters  were  therefore  not  liable.  In  a  late  case  in  Fennsyl- 
Tsnia,  Western  Ins.  Co.  o.  Cropper,  Jan.,  1859,  7  Am.  Law  Register,  237,  the  policy 
contained  the  following  clause :  "  It  is  understood  that  this  company  is  not  liable  for 
any  breakage  or  derangement  of  the  engine,  or  bursting  of  the  boiler,  or  any  of  the 
parts  thereof,  or  for  the  effects  of  fire  from  any  cause  connected  with  the  operation  of, 
or  the  repairs  of  the  engine  and  boiler,  unless  the  damage  be  occasioned  and  the  repairs 
rendered  necessary  by  the  stranding  or  sinking  of  the  vessel,  after  her  engines  and 
boilers  shall  have  been  put  in  successful  operation."  It  was  held,  that  the  underwriters 
were  liable  for  a  total  loss,  although  that  loss  could  be  traced  back  to  the  breakage  of 
the  machinery  as  its  first  cause,  the  court  being  of  the  opinion,  that  the  clause  did  not 
except  damage  caused  by  the  breakage  of  the  machinery. 

^Simonds  v.  Hodgson,  3  B.  &  Ad.  50.  In  Goddart  v.  Garrett,  2  Vem.  269, 
decided  in  1692,  money  was  lent  on  bottomry  and  the  lender  effected  an  insurance  on 
the  ship  to  protect  his  claim.  As  he  had  no  other  interest  in  the  ship,  the  court  ordered 
the  policy  to  be  delivered  up  and  cancelled.  The  insurance  was  declared  to  be  on 
bottomiy,  and  the  decision  cannot  be  supported.  .  See  Harman  v.  Yanhatton,  2  VenL 
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It  may  be  added  in  this  connection,  althongh  tbe  sabjects 
have  been  already  considered,  that  no  policy  will  enure  to  the 
benefit  of  a  party  who  cannot  be  legally  insured,  ae  an  alien 
enemy,  for  example,  or  will  attach  to  a  subject-matter  in  interest 
which  cannot  be  legally  possessed  by  the  insured,  or  to  a  trade 
which  is  prohibited  by  tbe  laws  of  tbe  country  where  the  insur- 
ance is  made,  or  against  perils  or  risks  which  positive  law  or  the 
certain  policy  of  the  law,  excludes  from  the  benefit  of  indemnity 
byi, 


SECTION    X. 


OF  THE  HEHORANBUU. 


A.  Of  the  Articles  Enumerated  in  ike  Memorandum. 
The  policies  in  general  use  in  this  country,  except  from  all 
loss  that  is  not  total  or  a  subject  for  contribution,  certain  arti* 
clcSf  and  from  all  loss  by  damage  that  is  less  than  certain 
proportions,  other  enumerated  articles  of  cargo  (all  of  these 
articles  being  especially  liable  to  damage),  and  sometimes,  tbe 
ship  and  freight.  These  exceptions  were  originally  introduced 
in  English  policies,  in  a  note  or  memorandum;  and  still  are 
so,  in  those  policies  generally ;  but  in  this  country,  they  are 
usually  inserted  in  the  body  of  the  policy,  although  we  still 
use  the  phrases,  memorandum  risks,  memorandum  articles, 
and  memorandum  rates.  These  vary  very  much  in  different 
States  and  different  offices;  and  we  add,  in  our  appendix, 
the  principal  memorandum  rates  and  exceptions,  from  a  very 
full  and  accurate  note  to  Section  54,  of  Phillips  on  Insur- 
ance.    And  we  give  also,  tables  of  the  peculiar  risks  and  mles 


717.  Bat  ihe  lender  oii  bottomry  or  napom^oiiia  ma«t  iped^  hti  iniereM,  and  a  gen* 
cral  inBiirance  on  tbe  ship  or  cmrgo  ii  not  enongb.  GkiTer  v.  Black,  3  But.  1394, 
1  W.  Bl.  42! ;  Roberuoii  v.  United  Ini.  Co.,  a  Johns.  Cm.  250 ;  Jenninga  v.  liu.  Co. 
of  Fenn.,  4  Bion.  S44,  351.  The  oimer,  howeim,  of  a  ihip,  on  which  a  boUomrj 
bond  bas   been   given,  maj  inaore   bii    interest   general!;.      Kenn;   v.   Clariuon, 

1  Johns.  3BS.  So,  wbeni  a  partj  pordiaMd  a  veuel,  not  kuowing  that  a  bond  had 
been  giren  upon  her,  it  wai  held,  that  he  tMd  an  intonible  interctt.   VTillianu  v.  Smith, 

2  Caines,  13. 
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of  insurance  respecting  fishing  voyages,  and  inland  navigation, 
for  the  substance  of  which  we  are  indebted  to  the  same  val- 
uable work.  We  shall  also  consider  the  law  in  relation  to 
this  subject  more  fully,  in  the  subsequent  chapter  on  Abandon- 
ment 

Many  of  the  articles  enumerated  in  the  memorandum  are 
called  by  ambiguous  names.  Thus,  ^^  corn  "  ^  means  one  thing  in 
England,  and  another  in  this  country ;  and  it  is  not  certain  how 
much  this  word  embraces,  there  or  here.  So  "furs,"  "skins," 
and  "  hides,"  ^  are  discriminated  by  a  line  that  is  certainly  obscure. 


^  In  England,  it  has  been  held  that  malt,  which  is  corn  in  a  manufactared  state,  is 
iocladed  in  the  term  com,  in  the  memorandum.  Moody  v.  Surridge,  2  Esp.  633.  So 
are  peas.  Mason  v.  Sknrray,  Marsh.  Ins.  226,  Park,  Ins.  160.  Rice,  however,  has 
been  held  not  to  come  within  the  meaning  of  this  term.  Scott  v.  BoardiUion,  5  B.  & 
P.  213.  The  above  case  of  Mason  v.  Skarraj,  is  cited  in  Hughes  on  Ins.  142, 
2  Amould  Ins.  853,  2  Phillips,  Ins.  4  1764,  and  in  Maude  &  Pollock  on  Shipping, 
235,  as  deciding  that  peas  and  beans  are  included  within  the  term  com.  Mr.  Marshall, 
on  p.  223,  note,  makes  mention  of  this  case  as  follows :  "  The  term,  com,  comprehends 
eveiy  sort  of  grain,  and  also  peas  and  beans.  Vide  Mason  v.  Skurray,  in/.'*  On 
page  226,  it  is  said  that  the  insurance  was  on  a  cargo  of  peas.  Mr.  Park,  on  pages 
149,  and  160,  cites  the  case  in  the  same  way  as  Mr.  Marshall,  on  one  page,  as  an  au- 
thority that  the  word  com,  includes  peas  and  beans,  and  on  the  other,  that  the  insur- 
ance was  on  peas.  This  case  was  decided  in  1779,  and  Mr.  Weskett,  who  wrote  in 
1783,  says :  "  An  action  was  brought  against  the  defendant,  to  recover  a  loss  on  pease 
damaged  very  much  by  searwater;  and  determined  at  Guildhall,  Midi.  1799,  that 
pease  are  to  be  considered  as  com,  or  grain."  Weskett  on  Ins.  389.  Millar,  also, 
who  wrote  in  1787,  mentions  peas,  only.  Millar,  Ins.  358.  The  question  is,  however, 
one  of  not  much  importance,  except  in  determining  the  precise  point  decided  by  the 
case  alluded  to ;  for  pease  and  beans  would  doubtless  be  governed  by  the  same  rule,  and 
Mr.  Wesket^  on  page  146,  mentions  the  following  articles,  as  being  enumerated  in 
several  English  statutes  relating  to  com,  namely :  "  wheat,  rye,  barley,  oats,  pease, 
beans,  malt,  pearl  barley,  or  other  com,  ground  or  unground,  bread,  biscuit,  meal,  and 
grain."  In  this  country,  the  word,  com,  is  generally  used  in  a  more  limited  sense,  and 
its  meaning  would  depend  very  much  upon  usage. 

'  In  Bakewell  v.  United  Ins.  Co.,  2  Johns.  Cas.  246,  the  word,  skins,  was  held  to 
indude  deer  skins.  In  Astor  v.  Union  Ins.  Co.,  7  Cow.  202,  the  policy  contained  the 
clause,  "  free  from  average  on  skins,  hides,  and  other  artides,  perishable  in  their  na- 
tore."  At  the  time  the  insurance  was  effected,  the  invoice  of  the  goods  was  presented, 
headed  "  invoice  of  furs,"  and  describing  the  articles  as  skins  of  the  bear,  raccoon, 
opossum,  deer,  fine-fisher,  cross-fox,  martin,  white  raccoon,  wild-cat,  wolf,  wolverine, 
panther,  and  cub  skins.  There  was  much  evidence  gone  into,  to  prove  that  the  teran, 
"skins,"  was  applied  when  the  skin  was  the  chief  value,  and  that  "furs,"  when  the  fur 
gave  the  artide  its  value,  and  that  furs  were  not  perishable  articles.  A  verdict  being 
given  for  the  plaintiff,  the  court  refused  to  set  it  aside. 
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W»ii*'lr*  -«  Ar'rjfl'*.  fi  .  -,-■  f^J.  JM.  Tie  Lofniua  Asanon  Conp«o;  lus  since 
fariHnmu)  ,t,  iBvl  ««  (i/^i.  fci^iur.rf  As«na«  Cunpanj  h»ie  modified  ibe  dasse, 
•r.  ihM  it  rowlt :  "  tr^  (."/-a  u;  »ftn^  ett,  msJieat  gaaenl,  «r  oCterviK  qHwOy 
iiijHid."    9  Anfn;4,  Im,  t^j. 
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Buch  a  nature,  as  to  exclude  all  probability  that  the  loss  was  due 
to  the  nature  of  the  goods.  Such  a  loss  it  was  intended  to 
designate  by  the  word  "  stranding ; "  and  we  may  suppose  the 
word  to  have  been  equivalent  in  the  minds  of  those  who  first 
used  it,  to  "  wreck." 

It  seems  certain  that  the  insurers  intended  to  say,  that  they 
shoald  not  be  liable  for  a  partial  loss  on  these  goods,  unless  the 
ship  was  stranded  or  wrecked,  and  the  goods  thereby  injured. 
The  courts  did  not,  however,  incline  to  this  view,  but  adopted  the 
more  literal  construction  and  interpretation  of  the  phrase,  and  a 
meaning  was  given  to  it,  which  was  far  from  that  originally 
intended. 

Thus,  it  seems  now  to  be  settled,  that  the  phrase  is  to  be 
read,  as  if  it  ran  thus :  ''  goods  to  be  free,  etc.,  unless  the  ship  be 
stranded."  And  then  this  stranding  is  to  be  regarded  as  a  con- 
dition, and  if  it  takes  place,  the  whole  effect  of  the  provision  is 
exhausted,  and  the  insurers  are  liable,  if  there  once  be  a  strand- 
uig,  for  any  partial  loss,  in  the  same  manner  as  if  this  provision 
had  no  existence.  The  reason  given  for  this  is,  that  in  case  of 
stranding  and  partial  loss,  it  would  be  impossible,  or  very  diffi- 
cult at  least,  to  say  how  much  of  the  injury  to  the  goods  arose 
from  their  own  perishableness,  and  how  much  from  the  strand- 
ing. This  construction  is  now  well  settled;  but  we  do  not 
think  that  it  rests  on  good  grounds.^ 


1  The  fiist  case  after  the  clause  was  introdaced,  was  in  1754,  before  Lord  Chief  Jos- 
tice  Bgdetf  Cantillon  v.  London  Ass.  Co.,  cited  3  Barr.  1553,  where  it  is  said  the  court 
"  and  a  special  jury  looked  upon  ih\a  as  a  condition,  and  that  by  the  ship's  being 
stranded  the  insurer  was  let  in  to  claim  his  whole  partial  average  loss."  In  1764,  the 
question  arose  whether  the  exception,  "  free  from  average,  unless  general,"  let  in  a 
partial  loss,  where  there  was  also  a  general  average.  Lord  Mansfield  said :  "  The 
iosuier  is  liable  tQ  all  losses  arising  from  the  ship  being  stranded,  and  in  all  cases 
where  there  is  a  general  average ;  but  all  other  partial  losses  are  excluded  by  the  ex- 
press terms  of  the  policy."    Wilson  v.  Smith,  3  Burr.  1550. 

The  same  reason  would  seem  to  apply  here,  as  in  the  case  of  stranding,  and  the  fact, 
that  the  insured  was  permitted  to  recover  only  the  damage  sustained  by  the  general 
average,  which  ruling  has  not  been  controverted  to  this  day,  shows,  we  think  concln- 
rively,  that  the  intention  was  to  exclude  all  partial  loss,  except  that  sustained  in  con- 
sequence of  a  general  average,  and  by  stranding. 

In  1790,  came  the  nisiprius  case  of  Bowring  v.  Elmslie,  7  T.  R.  216,  n.,  before  Lord 
Kajftm,  C.  J.  The  insurance  was  on  fish.  Lord  Kenyan  charged  that  "  the  stranding  of 
the  ship,  put  the  fish  in  the  same  condition  as  any  other  commodity  not  mentioned  in  the 
memorandum,  and  the  underwriters  were  liable  for  all  damage  sustained  by  it ;  for 
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So,  it  is  settled,  tfaat  if  there  be  a  stranding,  (he  iDsnreTs  are 
liable,  although  the  partial  loss  took  place  at  a  diflerent  time, 
from  a  diiferent  cause,  and  at  a  diffcTent  place.  Sncb,  at  least, 
is  the  law  in  England;'  but  some  question  exists,  whether  iu 
this  country,  a  construction  would  not  be  given  to  this  clause, 
upon  this  point,  more  in  harmony  with  tbe  intention  of  those 
who  originally  used  it.  In  this  country,  the  question  is  not  of  so 
niuch  importance,  t>ecau3e  the  policies  either  provide  that  the 
loss  shall  happen  by  tbe  stranding,  or  the  clause  in  regard  to 
stranding  is  struck  out  altogether.  And  in  England,  if  tbe 
stranding  take  place  after  the  memorandum  articles  have  ceased 
to  be  at  risk,  and  the  adventure  as  to  them  has  terminated,  it  is 
not  a  "  stranding,"  within  the  policy.' 

The  phrase,  "  or  tbe  ship  be  stranded,"  is  coostraed  so  far 


.>ihBriri«,  ihrf*  ireoM  be  mj  ransidenUe  difficnltr  in  »5CCTt»in[n]i  bow  mach  of  tfw 
ioit  aosv  t>T  tbe  pniU  iimrcd  a^rvn^  and  bow  madi  b;  ihe  periBhable  naiiiTe  at  tba 
mmoKHlirT,  whicli  wai  the  ntr  ihii^  tbe  BNoonodam  nu  ioUnded  to  prcTent-"  Tba 
ilcrriic*  in  this  MM  ns  nro-bid ;  1st.  That  tbe  ship  had  been  fiaodaleotlj  stranded ; 
Id.  That  th«  dainai:«  to  th«  tbfa  ns  not  otrasioned  bj  tbe  stnoding.  The  Jary  (bntid 
for  th#  doFendant,  on  tbe  groand.  that  tbe  coaading  wt  findaleot. 

Tbe  Mxi  rue.  ia  poiai  at  tiiae,  is  Nesbitt  r.  Lmhii^ton,  4  T.  R.  783,  decided  in 
1793,  when  a  mob  caitK  o«  bowd  tbe  Teasel,  and  weighed  anchor,  npon  which  the 
nsscl  drore  upoo  a  ntt  of  fo^s  and  re  snanded.  The  mob  compelled  the  eaptaiu 
to  sell  all  tbe  oi^  ai  a  price  ksi  thaa  ita  ralne,  excqit  abont  ten  tons,  which  wai 
damaiied  bj  tbe  stnodinf ,  and  wai  tbrowv  onrboard.  It  wu  held,  that  the  ingued 
OMiId  onir  [e«>icT  for  this  poraoo,  which  wat  injnted  bj  the  stranding.  In  Bntnett 
m.  Kensinploa,  I  Esp.  4IG,  T  T.  B.  SIO,  the  lessel  stnick  on  a  rock,  bat  did  not  retnain 
ftoe,  alihongh  Mroal  of  ber  plaokj  wete  slannl  and  water  entered  and  damaged  the 
cai^o.  Sbe  wmM  «fter«aidi  n>liiitiahlT  Ftnnded  by  die  c«filaiD,  nnder  the  directioiis 
of  1  pilot,  in  otder  to  aan  both  ship  and  carpo.  The  diip  mitained  no  damage  from 
ifac  itrandine,  and  (ftcrwanb  pni^aed  her  Ttirap  with  the  graaier  put  of  the  cargo. 
AfKt  temal  iriab,  tbe  jair  foand  thai  tbe  ^ip  was  stranded,  bat  that  tbe  damage  did 
not  arise  in  an*  wa>  from  it,  and  a  (cidin  was  foaod  for  tbe  defendant.  Bat  tbe  cotirt 
held,  that  if  tbe  ship  was  siiartdcd,  thi;  drsii\<rrd  tbe  exceplioa  and  let  in  the  general 
words  of  the  policy.  Lotd  foijoa,  speahii^  of  Bowiing  r.  ElmiUe,  and  Neibitt  tr. 
Lasbin^n,  said :  "  Mr  two  o;iiTuoDs  dwi  (are  beeo  Rfened  to,  tbe  one  in  the  win 
prims  rase,  and  tbe  other  in  Ne$bin  r.  LB<Uiii:it'>a.  bare  m  weight  with  me  as  jndici*! 
aaiborities,  thoa^  I  cDnlia*  1  bare  not  bt«fl  ahle  to  extricate  mj  mind  from  tii«  rea- 
sonin;  that  led  me  to  tbe  eoncliision  in  tfanw  cases." 

■  See  9  AnmoM,  1^  U3. 

-  lionx  r.  Salvador,  1  Bin;.  X.  C.  &±«.  In  this  raae,  tbe  goods  were  sold  at  tui 
inifrmediaie  port,  and  the  ship  w«i  aftnwu^  itnwded  bcfoie  reacbiog  ber  port  of 
<U-.~lination.  Held,  that  if  tb«e  was  not  a  nial  Iws  al  tbe  intermediate  port,  tbe  fah- 
:a^)ucnl  stranding  wmild  not  let  in  a  cjaim  for  a  partia]  loss-  This  eaae  wu  afierwardB 
TvM.'r»d,  bnt  this  posnon  was  not  controretted.    3  Biag.  H.  C.  MG. 
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strictly  that  no  stranding,  unless  of  the  ship  itself,  —  none  there- 
fore of  a  lighter  in  which  the  goods  were  passing  to  the  shore,  — 
is  a  ** stranding"  within  the  policy.^ 

But  the  cases  have  turned  principally  upon  the  meaning  to  be 
given  to  this  word  "  stranding."  Literally,  its  meaning  is  obvi- 
ous enough.  A  vessel  is  stranded  when  she  gets  upon  the  strand, 
or  shore.  And  as  this  occurs  generally  only  when  a  vessel  is 
wrecked,  the  word  was  used,  as  we  have  already  intimated,  in 
this  sense. 

It  is  not  so  now.  Both  in  England  and  in  this  country,  it 
seems  to  be  settled,  that  if  the  ship  be  literally  stranded,  that  is 
enough,  without  much  reference  to  the  length  of  time  that  she 
remains  on  shore,  or  any  regard  to  the  effect  of  this  stoppage. 
It  is  true,  that  the  courts  say  it  is  not  enough  that  the  ship  did 
just  "  touch  and  go ;  "  her  course  must  be  arrested,  and  all  pro- 
gressive motion  must  cease.^  But  if  after  a  few  minutes  of 
delay  upon  the  rock  or  strand,  she  is  thrown  off  by  wind  or  tide, 
or  dragged  off  by  human  aid,  still  she  was  ''  stranded  "  within 
the  legal  meaning  of  the  policy ;  and  this,  although  neither  ship 
nor  cargo  were  at  all  injured.^ 

So  she  is  "  stranded "  if  she  falls  and  rests  on  piles,  or  any 
artificial  fabric,  as  much  as  if  she  lay  on  a  rock,  or  a  bank  or 


1  HoflTman  v.  Marshall,  2  Bing.  N.  C.  383. 

'  Thas  in  Harman  v,  Vaux,  3  Camp.  429,  Lord  Ellenborougk,  C.  J.,  said  :  "  If  the  ship 
touches  and  runs,  the  circumstance  is  not  to  be  regarded.  Here  she  is  never  in  a  qui- 
escent state.  But  if  she  is  forced  ashore,  or  is  driven  on  a  bank,  and  remains  for  any 
time  on  the  ground,  this  is  a  stranding,  without  reference  to  the  degree  of  damage  she 
thereby  sustains."  And  in  M'Dongle  v.  Royal  £xch.  Ass.  Co.,  4  M.  &  S.  503,  where  the 
vessel  rested  but  a  minute  and  a  half  on  the  rock,  it  was  held  to  be  no  stranding.  Lord 
EQeiAorough,  C.  J.,  said :  **  But  I  take  it  that  stranding,  in  its  fair  legal  sense,  implies  a 
settling  of  the  ship ;  some  resting,  or  interruption  of  the  voyage,  so  that  the  ship  may 
pro  tempore  be  considered  as  wrecked."  In  the  same  case  at  nisi  prius,  4  Camp.  283, 
he  said :  "  Ex  vi  termini  stranding  means  lying  on  the  shore,  or  something  analogous 
to  that.  To  use  a  vulgar  phrase,  which  has  been  applied  to  this  subject,  if  there  is 
'  touch  and  go '  with  the  ship,  there  is  no  stranding."  In  Lake  v.  Columbus  Ins.  Co., 
13  Ohio,  48,  the  insurers  were  not  to  be  liable  for  any  partial  loss  under  seven  per 
cent,  anlesd  it  happened  by  stranding.  The  vessel  struck  on  a  rock  or  stump,  by 
which  a  hole  was  made  in  her  bottom  and  the  goods  were  damaged.  The  vessel  was 
not  delayed,  and  the  master  finding  she  was  sinking,  run  her  ashore.  Held  that  there 
was  no  stranding. 

'  A  delay  on  a  rock  of  fifteen  or  twenty  minutes  has  been  held  to  be  a  stranding. 
Baker  v.  Towry,  1  Stark.  436.  So  a  delay  of  two  hours  on  a  bank.  Harman  v,  Yauz, 
3  Camp.  429. 
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the  Bhore.'  In  one  case  it  was  held  not  to  be  a  stnndiog  where 
the.  vessel  came  into  collision  with  another,  and  was  forced 
asbore,  where  she  remained  an  hour.' 

It  is  not  a  "  stranding "  if  she  takes  the  ground  in  a  tide  hai- 
bor,  in  any  usnal  way,  and  place,  merely  by  the  effect  of  the 
tidea.^  But  if  extraordinary  cirearastances  or  agencies  mingle 
with  these  natural  and  customary  events,  and  give  to  them  their 
destructive  or  injurious  efficacy,  so  that  the  vessel  comes  to  the 
ground^  in  an  unusual  and  perilous  way,  this  is  then  held  to  be  a 
"  stranding,"  * 


I  DobsoD  E.  BoltoD,  Huih.  Iiu.  339,  Put,  Im.  118,  d.  Tin  nswl  in  thk  case  nslcd 
dD  the  piles  till  ilwj  ■wm  cnt  bwbj. 

^  Banog  tr.  BeoklG,  Husb.  Im.  140.  It  mi  eootiiidrd,  in  this  case,  that  it  could 
onl;  be  a  stranding  where  tbe  ibip  wu  either  east  on  than  bj  the  TioleDcc  of  the  windi  ' 
and  wates,  or  niD  sgronad  to  SToid  a  greater  danger,  and  this  doctrine  leenu  to  baie 
been  anenled  to  bj  Lord  Knym,  C.  J. 

■  In  KingsfonI  V.  Miinihal],  8  Bing.  458,  1  Hooie  £  S.  65',  tbe  TtMel  entcnd  a  tide 
harbor,  was  moored  ai  directed,  and  took  the  ground  at  low  tide.  This  wu  held  not 
10  b«  a  slranding,  althongb  in  taking  gronnd  she  slrad  against  some  faaid  Enbelaace, 
liy  wbich  two  boles  wcie  made  in  her  bottom  and  ber  caigo  was  injured.  In  Heann 
I .  Bdmnnds,  I  Brod.  &  B.  388,  tbe  Tcssel  was  three  dajs  in  going  np  CoA  river. 
She  look  the  gionad  ettrj  daj,  and  on  the  third  da?  was  mooted  at  the  qoaj.  When 
ibe  tide  ebbed,  she  took  groDod,  made  a  list,  and  bj  tM  ber  broadside  two  tides,  in 
t'onseqaenee  of  which  the  veasel  and  cargo  were  mncb  injned.  This  was  held  not  to 
l«  I  stranding,  being  in  Ibe  nsnal  course  of  luiTigation.    See  tbe  pieceding  note. 

*  The  qneslion  bow  fai  the  taking  gronnd  is  cilraordinaij  in  its  natnie,  is  a  diffictilt 
onr,  and  has  given  rise  to  cases  of  great  nicety  in  its  applicatioa.  Tbns,  where  a  vts- 
<i?l  was  bstened  b;  a  rope  to  the  pier,  in  older  that  tbe  night  Oke  dke  gtonod  in  an 
upright  position,  and  tbe  rope  broke,  in  consequence  of  which  she  fell  on  her  side  Mid 
n-as  hUged.  it  wai  held  to  be  a  uranding.  Bi»hop  v.  FCntland,  7  B.  &  C.  319, 1 
Man.  &  R.  49.  See  also,  Caimttteis  r.  S.Tdebotham,  4  H.  A  S.  77.  So  in  Wells  r. 
llopwood.  3  B.  &  Ad.  !0,  where  tbe  <hip,  at  the  time  tbe  tide  was  aboni  to  fitll,  was 
hauled  off  from  tbe  wbaif  and  fastened  bv  a  rope  from  an  adjoining  wbarf,  so  that 
site  could  avoid  a  heap  of  mbbish  which  laj  iMar  ber  own  wharf,  and  take  the  gronnd 
in  siK^tT,  but  there  being  a  strong  wind  Ae  rope  stretched,  and  when  the  tide  fell,  ono 
cud  of  the  Tcssel  came  opon  tbe  heap,  in  consequence  of  which  her  seams  opened  and 
the  cargo  wit  damaged,  though  when  the  tide  ruse  the  seams  closed  and  no  damage  to 
the  abip  was  apparent,  it  was  held  to  be  a  stranding.  In  another  case,  tbe  vessel  unu 
luting  through  a  canal,  and  it  became  necessary  in  order  to  repair  a  lock,  that  the  water 
shodd  be  drawn  off.  Tbe  tcescI  was  mooted  in  what  was  thought  to  be  a  secure  place, 
and  one  where  vessels  were  tuoall  j  placed  when  tbe  water  was  drawn  off.  In  taking 
ground  the  ressel  ^iruck  on  some  piks  which  wvie  not  known  to  be  there.  This  wsa 
hold  to  be  a  straoding  becaoae,  said  AHotl.  C.  J.,  "  We  cannot  suppose  that  these  csoals 
are  so  constanilj  wanting  repair,  as  to  make  tbe  drawiugoffthe  water  an  occqrrence  in 
ilio  ordinarr  conne  of  a  voyage."  And  if  a  vessel  is  obliged  to  go  into  a  tide  harbor 
ilirongb  necessity,  as  when  she  is  drivea  in  by  ■  storm,  this  is  to  far  oat  of  the  ordi- 
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And  it  has  been  held  that  if  the  vessel  be  stranded  voluntarily, 
and  of  set  purpose,  this  may  be  a  stranding  within  the  policy.^ 
And  we  see  no  good  reason  why  this  should  not  be  considered 
as  a  stranding  to  all  intents  aiid  purposes,  provided  only  that  it 
be  done  in  good  faith,  and  in  the  exercise  of  a  reasonable  dis- 
cretion. 

In  some  policies,  both  in  England  and  in  this  country,  there 
seems  to  be  some  disposition  to  return  to  the  original  meaning 
of  the  provision,  by  using  the  word  "  bilging,"  with  or  instead 
of  the  word  "  stranding."  We  suppose  this  word  to  be  the  same 
with  •*  bulge,"  and  to  mean  that  part  of  a  thing  which  swells 
or  protrudes  out.^  We  should  say  that  the  bilge  of  a  ship  was 
that  part  where  her  bottom  rounds  or  swells  out ;  and  that  she 
is  "  bilged"  in  nautical  phrase,  when  by  some  injury  this  part  is 
broken  so  as  to  let  in  water.  We  place  in  our  notes  the  only 
case  which  touches  this  question ;  and  more  adjudication  is 
necessary  to  determine  certainly  the  meaning  of  this  word.^ 


C.    Of  the  Clause  limiting  the  Liability  of  the  Insurers  to  a 

certain  Amount. 

It  is  not  uncommon  for  policies,  both  in  England  and  in  this 
country,  to  contain  a  further  clause, — which  is  also  considered 
as  a  part  of  the  memorandum,  —  that  the  articles  therein  enu- 
merated shall  be  "  free  from  average  under  five  per  cent,"  or 
some  other  limitation. 


nary  course  that  the  underwriters  are  liable  for  all  damage  sustained  by  taking  the 
ground  at  the  ebbing  of  the  tide.  Corcoran  v.  Gumej,  1  Ellis  &  B.  456,  16  Eng.  L. 
&  Eq.  215.  And  in  Barrow  v.  Bell,  4  B.  &  C.  736,  7  Dowl.  &  R.  244,  where  the 
vessel  in  entering  the  harbor  struck  against  the  fluke  of  an  anchor  which  did  not  retard 
her  progress  but  caused  her  to  spring  a  leak,  and  she  was  afterwards  moored  in  deep 
water,  but  being  in  danger  of  sinking,  was  warped  into  shoaler  water  where  she  took 
ground,  it  was  held  to  be  a  stranding.    See  the  next  note. 

1  Bowriog  V.  Elmslie,  7  T.  R.  216,  note ;  Burnett  r.  Kensington,  7  T.  R.  210. 

*  Worcester  and  Webster  both  give  "bilge"  and  "bulge"  as  synonymous  terms. 
And  in  Burnett  v.  Kensington,  7  T.  R.  210,  it  was  averred  that  the  vessel  was 
"  stranded,  bulged,  and  destroyed  "  by  the  perils  of  the  sea. 

*  In  Ellery  v.  Merchants'  Ins.  Co.,  3  Pick.  46,  it  was  held  that  there  must  be  a 
breach  in  the  vessel  to  constitute  a  "  bilging,"  and  that  it  was  not  enough  that  the  ves- 
sel was  thrown  on  her  beam  ends,  and  that  the  seams  opened  and  water  entered,  but  it 

not  decided  in  what  part  of  the  hull  the  breach  must  be. 
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valuation ;  but  if  the  articles  are  separately  valued,  a  loss  on 
one  equal  to  the  specified  percentage  on  its  value,  renders  the 
insurers  liable.^ 

A  similar  question  arises  when  a  cargo  consisting  of  bales, 
packages,  or  parcels  of  the  same  kind  of  goods,  is  insured  against 
total  loss  only,  or  free  from  average  under  a  certain  per  cent. 
In  England  the  law  seems  to  be  that  if  the  packages  are  sepa- 
rately valued,  the  insured  can  recover  for  all  that  are  totally  lost, 
but  not  otherwise.^     It  has  been  said  that  the  rule  is  the  same 


^  Ocean  Ins.  Co.  i^.  Carrington,  3  Conn.  357.  The  question  in  this  case  arose  in  a 
soit  on  a  premiom  note.  The  defendant  refused  to  accept  the  policy  and  pay  the  note, 
on  the  ground  that  the  policy  was  not  made  out  in  accordance  with  his  order  which 
was  as  follows :  — 

"  On  26  horses  valued  at  $2,200  at  15  per  cent.  $450 
and  20  oxen        "      "       800      policy  1 

$451." 


$3,000 

A  poller  was  made  out  for  $3,000  on  stock,  etc.  The  court  were  divided  on  the  ques- 
tion whether  the  ahove  order  meant  that  the  valuation  should  be  separate,  three  judges 
being  in  favor  of  the  proposition  and  two  opposed  to  it,  but  no  doubt  was  expressed 
as  to  the  effect  of  it.  But  in  Louisville  M.  &  F.  Ins.  Co.  r.  Bland,  9  Dana,  143,  this 
rule  was  not  adopted,  but  it  was  held  that  in  every  case  where  there  are  several 
classes  of  goods,  the  value  of  the  article  lost  is  not  to  be  compared  with  the  value  of 
the  whole  cargo,  nor  of  the  class,  but  of  the  species  alone.  Under  this  rule,  if  tin 
plates  and  sheet  iron  are  warranted  free  from  average  unless  general,  and  hardware 
and  brass  wire  free  from  average  under  fifteen  per  cent.,  the  underwriters  are  liable 
for  a  loss  of  the  brass  wire,  equal  to  or  exceeding  fifteen  per  cent,  of  its  value. 

^  Ralli  V.  Janson,  6  Ellis  &  B.  422,  36  Eng.  L.  &  Eq.  198.    In  this  case  a  number 
of  bags  of  linseed,  valued  at  a  gross  sum,  were  insured  at  and  from  Calcutta  to 
London.    Each  bag  was  of  the  same  size,  and  contained  the  same  quantity  of  seed. 
On  the  voyage,  a  number  of  bags  were  thrown  overboard,  and  others  were  utterly 
destroyed  by  perils  of  the  sea.    Held,  that  there  being  no  separate  valuation,  or  any 
other  stipulation  in  the  policy  showing  that  it  was  intended  to  make  a  separate  in- 
surance upon  each  portion,  the  policy  was  on  the  whole  of  the  seed,  and  the  under- 
writers were  not  liable  for  a  loss  of  part.    This  case  has  changed  the  rule  as  laid 
down  by  Mr.  Amould,  2  Amould,  Ins.  1038,  which  has  been  generally  supposed  to  be 
the  law  in  England.    Mr.  Amould  says :  "  It  is  an  undoubted  doctrine  in  the  English 
law  of  marine  insurance,  that,  if  a  cargo  of  perishable  goods  be  made  up  of  several 
distinct  packages,  each  capable  of  a  separate  valuation,  and  one,  or  more,  of  these  be 
entirely  lost,  there  is  an  absolute  total  loss  upon  every  such  package,  though  the 
rest  of  the  cargo  may  come  to  band  only  partially  damaged,  and  the  whole  may  have 
consisted  of  articles  warranted  free  from  average."    This  doctrine  was  founded  on 
the  case  of  Davy  v.  Milford,  15  East,  559,  and  has  been  recognized  in  numerous  cases. 
Lewis- V.  Rucker,  2  Burr.  1167  ;  Hills  v.  London  Ass.  Co.,  5  M.  &  W.  569 ;  Hedbergh 
V,  Pearson,  Holt,  K.  P.  349,  2  Marsh.  432,  7  Taunt.  154 ;  Cologan  v.  London  Ass.  Co., 
5  M.  &  S.  447 ;  Thompson  v.  Royal  Exch.  Ass.  Co.,  16  East,  214.     Some  of  these 
have  engrafted  exceptions  on  the  rule  as  stated  by  Mr.  Amould,  but  we  do  not 
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CHAPTER    VIII. 


OF  DEVIATION. 


SECTION  I. 


WHAT   IS   MEANT  BY  DEVIATION. 

The  basis  upon  which  the  contract  of  Insurance,  apd  all  the 
law  regulating  that  contract,  rests,  is,  that  the  insurers  agree  to 
indemnify  the  assured  against  certain  perils,  in  consideration  of 
a  premium  paid  by  the  insured,  and,  that  the  contract  may  be 
fair  between  the  parties  and  useful  to  the  commercial  public,  it 
is  obvious  that  this  premium  must  be  adequate,  or  in  due  pro- 
portion to  the  risks.  This,  however,  is  impossible,  unless  the 
risks  can  be  to  a  certain  extent  known  beforehand,  and  therefore 
estimated.  For  this  purpose,  the  voyage,  where  the  insurance 
is  upon  a  voyage,  must  be  distinctly  stated ;  and  its  course  and 
termini  being  kntown,  the  insurers  may  then  judge  of  the  risks  to 
be  encountered  on  that  voyage.  If,  however,  the  insured  is  to 
be  at  liberty  to  vary  the  voyage  at  his  own  pleasure  or  conveni- 
ence, it  is  plain  that  he  may  vary  the  risks  in  the  same,  and 
then  that  the  estimate  of  the  insurers  must  be  of  no  use.  It  is, 
therefore,  a  perfectly  well-established  rule  of  law,  that  the  vessel 
must  not  deviate  from  the  proper  course  of  the  voyage.  But  the 
principle  on  which  this  prohibition  rests,  extends  to  all  other 
things  which  enter  as  elements  into  the  calculation  which  deter- 
mines the  amount  of  premium.  The  result  of  this  is,  that 
although  the  "deviation"  of  insurance  originally  meant,  no 
doubt,  only  a  departure  from  the  course  of  the  voyage,  it  is  now 
aJw^ays  understood  in  the  sense  of  any  material  departure  from, 
or  change  in  the  risks  insured  against,  without  just  cause. 
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Nor  is  it  necessary,  that  the  change  in  the  risks,  should  be  an 
increase  of  them;  it  is  enough,  that  the  parties  have  agreed  that 
the  insurers  shall  assure  certain  risks,  and  no  others;  and  the 
insured  have  no  right  to  substitute  any  others,  in  the  place  of 
those  assumed,  whether  they  be  greater  or  smaller.^  For  exam- 
ple, if  goods  are  transshipped  from  one  vessel  to  another,  this  is 
a  change  of  risk,  which  discharges  the  insurers,  without  inquiry 
whether  the  new  vessel  be  better  or  worse,  than  the  old  one.^ 
In  practice,  however,  it  is  generally  true,  as  the  cases  in  our 
notes  to  this  chapter  will  show,  that  a  slight  change,  which  does 
not  increase  the  risk,  is  not  considered  a  deviation. 
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1  In  Maryland  Ins.  Co.  v.  Le  Roy,  7  Cranch,  26,  the  yessel  had  liberty  to  tonch  at 
the  Cape  de  Verd  Islands  for  the  purchase  of  stock,  sach  as  hogs,  goats,  and  ponltiy, 
and  taking  in  water.    The  judge  in  the  court  below  instructed  the  jury,  that  the  taking 
in  four  jackasses  did  not  avoid  the  policy,  unless  the  risk  was  thereby  increased.     The 
jury  having  found  for  the  plaintiff,  the  judgment  was  reversed  on  account  of  the  above 
ruling.     Mr.  Justice  Johnson  said :  *'  The  discharge  of  the  underwriters  from  their  lia- 
bility in  such  cases  depends,  not  upon  any  supposed  increase  of  risk,  but  wholly  on  the 
departure  of  the  insured  from  the  contract  of  insurance.    The  consequences  of  such 
yiolation  of  the  contract  are  immaterial  to  its  legal  effect,  as  it  is,  per  se,  a  dischai^  of 
the  underwriters,  and  the  law  attaches  no  importance  to  the  degree,  in  cases  of  volun- 
tary deviation."    And  Lord  Mansfield,  C.  J.,  in  a  case  where  a  ship  had  been  turned 
into  a  factory-ship  for  the  slave  trade,  said,  in  substance :  The  single  point  here  is, 
whether  there  has  not  been  what  is  equivalent  to  a  deviation,  whether  the  risk  has  not 
been  varied  1  It  is  not  material,  whether  or  not  the  risk  has  been  greater.   If  a  ship  in- 
sured for  a  trade,  is  turned  into  a  floating  warehouse,  or  a  factory-ship,  the  risk  is  differ- 
ent, it  varies  the  stay,  for  while  she  is  used  as  a  warehouse,  no  cargo  is  bought  for  her. 
Hartley  r.  Buggin,  3  Doug.  39.    See  also.  Child  v.  Sun  Mutual  Ins.  Co.,  3  Sandf.  26. 

So,  where  a  vessel,  insured  from  Gibraltar  to  the  United  States,  with  liberty-  to  pro- 
ceed to  the  Cape  de  Verd  Islands  for  salt,  arrived  at  the  Isle  of  May,  and  found  that 
there  were  so  many  vessels  waiting,  that  her  turn  to  load  would  not  come  for  several 
weeks,  but  the  governor  of  the  island  proposed  that  the  captain  should  make  a  voyage 
to  two  of  the  other  islands  for  provisions,  and  should  load  immediately  on  his  return. 
This  was  done,  and  the  vessel  was  loaded  sooner  than  would  otherwise  have  been 
the  case.  The  intermediate  voyage  was,  nevertheless,  held  to  be  a  deviation.  Ketteli 
V.  Wiggin,  13  Mass.  68.     See  also,  Robertson  r.  Col.  Ins.  Co.,  8  Johns.  491. 

^  Emerigon,  c.  12,  §  16,  Meredith's  Ed.  339 ;  Bold  v.  Botheram,  8  Q.  B.  797.    And  in 
Winthrop  v.  Union  Ins.  Co.,  2  Wash.  C.  C.  7,  20,  where  part  of  the  cargo  insured  -was 
taken  out  and  sold  under  pretence  that  the  ship  was  overladen,  and  a  lighter  cargo 
bought  and  put  on  board,  Mr.  Justice  Wcishinglon-  said  :  "  The  changing  of  the    csLrcro 
was  sufficient  to  avoid  the  policy,  if,  under  the  circumstances  of  the  case,  it  i^ere  im- 
putable to  the  plaintiff.    The  reason  is  not,  that  the  risk  insured  is  increased,  l>u.t  x^aX 
it  is  not  the  risk  insured ;  and  therefore  it  could  be  no  excuse  to  say,  that  the  loa.d  -was 
lightened  by  the  change.     If  a  necessity  exists  to  throw  overboard,  or  to  land  a,  part  of 
the  caxigo,  the  act  of  doing  so  may  be  excused,  but  in  this  case,  there  is  no  evidence  of 
any  necessity  to  lighten  the  vessel." 
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Nor  is  the  qneBtion,  whether  such  a  change  is  a  deviation  or 
not,  that  is,  whether  it  proceeded  from  a  sufficient  cause  or  not, 
to  be  jodged  of  by  the  event.  For  this  might  show  that  no 
necessity  really  existed,  although  any  prudent  man  would  have 
believed  at  the  time,  that  circumstance^i  required  or  compelled 
the  change  that  was  made;  or,  it  might  make  it  evident,  that 
an  apparently  slight  cause  for  change,  too  feeble  to  be  at  all  con- 
sidered by  any  person  of  intelligence,  did  in  fact,  by  means  of 
the  change  which  it  produced,  save  the  vcsnel  from  great  but 
unknown  dangers.  The  rule,  therefore,  \^,  that  the  necessity  for 
the  change,  or  the  justification  of  it,  mu^t  be  judged  of  and  de- 
termined by  the  circumstances  of  the  case,  as,  at  the  very  time, 
they  came  or  could  come  before  the  consideration  of  the  assured 
or  his  representative.* 

There  may  be  a  deviation  while  the  ship  is  in  port;^  and  a 
deviation  where  the  insurance  is  on  time,  no  voyage  being  indi- 
cated.3     And  it  may  be  added,  that  as  the  reason  of  this  rule 


1  Byrne  v.  La.  Slate  Jm.  Co.,  19  Hart.  La.  126 ;  Gozmm  v.  Ohio  Ins.  Co.,  Wright, 

SL  And  in  Stewart  v.  Tenn.  Mar.  &  F.  Ids.  Co.,  I  Humph.  242,  it  iraa  held,  that 
agh  generally  it  would  be  a  deviation  to  laah  a  Biit-imnt,  descending  the  Miasinsippi 
laden  with  produce,  to  a  steamboat  to  bo  lowed,  jet,  if  ihc  tint-liont  had  been  damaged 
bj  a  collisioii,  and  the  master,  believing  the  danger  to  ho  imminent,  should  cause  his 
boat  to  be  taken  in  tow,  althoagh  this  enhanced  the  dan^i^r  and  contribntcd  to  the  loss, 
TMif  it  was  bonestlj  intended  by  the  maater  for  the  preservation  of  the  boat,  the  under- 
writer were  liable.  The  same  prineiffle  was  established  in  Gazzam  v.  Ohio  Ins.  Co., 
npra,  where  a  steamboat,  while  being  moved  from  a  ivhnrT  to  her  landin);  place,  bj  a 
Lue  and  janl,  steam  not  being  op,  was  eCnick  by  a  siiJrlcn  Saw  of  wind  and  thrown 
upon  some  rocks.  The  court  held,  that  if  there  was  a  usage  in  respect  10  the  mode  of 
moving  a  steamboat  from  one  wharf  to  another,  the  maitor  was  bound  to  follow  it,  and 
a  varialioa  from  it  would  be  a  deviation,  bat  if  there  was  no  usage,  and  the  master 
acted  honcatlj  in  moving  the  boat  in  the  manner  described,  it  was  no  deviation,  tbongfa 
other  masters,  of  equal  ability  and  fairness,  stated  thnt  they  wonid  have  acted  diffcr- 
enily  under  the  same  circnmstances. 

*  Gaziam  v.  Ohio  Ins.  Co.,  Wright,  203.  See  also,  note  mpra.  In !•.  West- 
more,  6  Eap.  109,  the  vessel  was  insured  "during  one  month's  remaining  in  Porls- 
montb  harbor,  stcurely  moored."  The  vessel  was  mo^■cd  twice.  Lord  El/cnharou^h 
held,  that  this  did  not  change  the  risk.  So,  in  Bell  r.  Western  Mar.  &  F.  Ins.  Co., 
9  Bob.  La.  423,  where  the  marshal  of  a  eonrt  in  which  the  veasel  had  been  libelled, 
removed  her  from  one  side  of  the  river  to  the  other,  and  there  kept  her,  the  nnder- 
wrilen  were  held  liable,  there  being  no  proof  that  the  I'ir-k  was  at  all  increased. 

»  See  coses  in  the  preoiding  note.    In  Stuart  v.  ColmnWan  Ins.  Co.,  2  Cranch,  C.  C. 
U2,  a  vessel  was  innred  for  six  months,  and  described  in  the  policy  as  "  now  Vionnd  on 
vol-  II.  24 
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applies  to  all  navigation,  so  does  the  rule  itself,  and  the  law 
of  deviation  is  in  fall  force  in  reference  to  all  river  and  lake 
navigation.^ 


SECTION    U. 


OP  THE  EFFECT  OF  A  DEVIATION. 


It  is  perfectly  well  settled,  that  any  deviation  whatever  dis- 
charges the  insurers  from  all  further  responsibility ;  leaving  them, 
however,  liable  for  any  loss  occurring  before  the  deviation,  and 
caused  by  a  peril  insured  against^  Nor  are  they  discharged,  if 
the  change  of  risk  is  merely  temporary,  and  when  it  ceases,  all 
subsequent  risks  are  precisely  and  certainly  the  same  as  they 
would  have  been  bad  no  deviation  taken  place.  In  this  case,  the 
effect  of  the  deviation  is  only  to  suspend  the  responsibility  of  the 
insurers,  and  discharge  them  from  any  liability  for  a  loss,  which 
occurs  during  the  existence  of  the  deviation.  But  it  is  obvious* 
that  there  are  very  few  changes  of  risks,  that  can  be  saidip 
leave  all  the  subsequent  perils  in  precisely  the  same  condition 
as  if  there  had  been  no  change ;  and  this  exception,  therefore,  is 
seldom  applicable.^ 


a  YOjage  from  Geoigetown  to  Madeira  and  a  market,  between  Finisterre  and  Naples, 
with  liberty,  after  the  expiration  of  six  months,  to  freight  or  trade  for  six  months  more," 
at  an  additional  premium.  Held,  that  the  policy  for  the  second  six  months,  was  on 
time  only,  «nd  that  the  vessel  had  a  right  to  go  to  Brazil  daring  that  time. 

1  Hermann  v.  Western  Mar.  &  F.  Ins.  Co.,  13  La.  516;  Gazzam  v.  Ohio  Ins.  Co., 
Wright,  202 ;  Jolly  v,  Ohio  Ins.  Co.,  Wright,  539 ;  Bell  v.  Western  F.  &  M.  Ins.  Co., 
5  Bob.  La.  423 ;  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  340. 

3  Hare  v.  Travis,  7  B.  &  C.  14 ;  Richardson  v.  Maine  F.  &  M.  Ins.  Co.,  6  Mass. 
102. 

'  Mr.  Justice  Sedgunck,  in  delivering  the  opinion  of  the  court,  in  Coffin  v.  Newbury- 
port  Mar.  Ins.  Co.,  9  Mass.  436,  449,  said :  '<  It  is  undoubtedly  true,  that  the  shorts 
ness  of  the  time,  or  the  distance  of  a  deviation,  makes  po  difference  as  to  its  effect  on 
the  contract  Whether  for  one  hour  or  one  month,  or  for  one  mile  or  one  hundred 
miles,  the  consequence  is  the  same.  If  it  be  voluntary  and  without  necessity,  it  puts 
an  end  to  the  contract."  But  it  is  obvious,  that  in  some  cases  there  may  be  a  temporary 
deviation,  wbdch  would  exonerate  the  underwriters  for  loss  during  such  deviation,  bat 
not  for  a  subsequent  loss.    Thus,  if  a  steamboat  which  makes  regular  trips  between  two 
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SECTION  III. 

iraAT  IS  A  DEVIATION  FROM   THE   PROPER  COIIESE  OP  A   VOYAGE. 

The  deviation  which  is  most  nsual,  is  a  departure  from  the 
proper  course  of  the  voyage ;  and  that  is  the  most  proper  course, 
which  is  the  usual  course,  if  there  be  a  usage  in  this  respect, 
This  is  a  question  of  fact.  No  master  of  a  ship  is  bound  to  go 
just  where  one,  two,  or  three  who  have  preceded  him,  chose  to 
go.  Nor  is  he,  indeed,  entitled  to  do  this,  if  it  be  out  of  the 
direct  coarse  of  the  voyage,^  But  if  the  usage  is  made  out,  it 
will  Justify  the  departure.^  The  criterion  is  this ;  has  the  cus- 
tomary course  of  ships  on  that  particular  voyage,  been  so  long 
established  and  so  well  linown,  that  the  insurers  are  justified  iu 
calculating  upon  that  course,  as  the  one  the  ship  will,  if  possible, 
poreue.  If  there  be  no  such  usual  course,  then  the  master  is 
bound  to  proceed  to  the  destined  terminus  in  the  most  natural, 
direct,  safe,  and  advantageous  way.^ 


poRi,  ii  insured  for  one  jciir,  and  if,  nfter  tha  trip  for  tha  daf  is  ondod.  she  slionld 
low  t.  vessel  or  do  anj  otbcr  similar  set,  the  underwriters  iroald  clearlj  he  liable,  if  she 
«ua  mbeeqacntij'  tost  on  a  regular  trip  or  ntiiie  lying  in  port,  hut  not  if  she  were  lost 
whik  engaged  in  lowing. 

>  Hutin  e.  Delaware  Ins.  Co.,  3  Wash.  C.  C.  £51.  See  also,  Folsom  e.  Merchants' 
Mot.  Har.  Us.  Co.,  SB  Maine,  414. 

*  Bmialoe  o.  Pratt,  J.  B.  Wallncc,  S8 ;  Kettell  o.  Wiggia,  13  Mb9«,  68.  So  a  ves- 
•d,  on  whose  cai^  innurance  has  hecn  made,  may  stop  in  dcEtending  a  rivor  for  the 
poijioieof  taking  in  further  cargo,  or  passengers,  if  sueli  stoppages  arc  conformable  to 
At  ui^es  of  trade,  and  aro  of  no  nnaauul  length.  Lockett  v,  Mercb.  Ins.  Co,,  10  Rob. 
La.  S39.  Bnt  a  usage  of  this  nature,  seems  to  hate  been  disregarded  in  Eliot  i',  Wil- 
fon,  -I  Brown.  P.  C.  470.  In  Mcj  p.  South  Carolina  Ins.  Co.,  3  Brcv.  339,  the  ntider- 
VTiters  refused  to  itieure  a  vessel  at  and  fVom  Amsterdam,  bnt  afterwtirds  insured  it 
from  Amolerdata.  It  was  then  the  custom,  of  veaselK  of  a  ccrtaia  tonnage,  to  lake  in 
part  of  their  riugo  at  Amsterdam,  and  the  rest  at  the  Tcxct,  one  hundred  mites  dis- 
(Mil.  The  vOEsol  sailed  from  Amstirrdiiin,  but  while  lying  in  tha  Texel,  waiting  for 
eu^,  wna  damaged  by  a  itorm,  and  the  underwriters  were  held  liable. 

•  Mutin  e.  Dclawnro  Ins.  Co.,  2  Wash.  C.  C.  254.  The  voyage  in  this  case,  waa  "  at 
fliul  frotn  Kingston,  in  Jamaica,  to  the  Island  of  Amha,  and  at  and  from  thcneo  baek 
to  Kingitou,  with  liberty  to  loach  at  Rio  de  la  Haphc,"  Permission  was  afterwards 
gtren  to  lalie  in  the  whole  or  uny  part  of  the  cBr[;o  at  Coro,     The  vessel  sailed  for  and 
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K  a  reasonable  usage  requires  that  a  master,  on  reaching 
a  certain  point,  should  then  and  there  decide  on  consideration  of 
the  winds  and  currents  and  other  circumstances  as  then  existing, 
which  of  two  or  more  routes  is  the  best,  and  he,  without  so  decid- 
ing, takes  one  of  them  in  obedience  to  the  sailing  orders  of  his 
owners,  this  would  be  a  deviation.  For  the  insurers  have  not 
only  a  right  to  this  exercise  of  his  judgment,  but  a  right  to  con- 
sider, when  they  estimate  the  risk,  that  he  will  be  in  entire 
liberty  when  he  reaches  that  point  to  take  what  seems  the  best 
course.^ 

It  must  not  be  inferred,  however,  that  if  a  master  honestly 
mistakes  the  course,  when  one  is  marked  out  by  usage,  that  is 
no  deviation.  For  where  there  is  a  course  so  prescribed  and 
defined,  the  assurers  have  a  right  to  require,  that  the  master  shall 
know  it,  and  shall  follow  it.^     But  if  no  course  be  in  this  way 


arrived  at  Aniba,  sailed  thence  for  Coro,  took  in  part  of  her  cargo  and  then  retained 
'  to  Aruba,  and  was  captored  while  in  that  port.  Held,  that  the  return  from  Coro  to 
Amba,  was  a  deviation.  So,  where  a  vessel  on  a  voyage  from  one  port  to  another, 
puts  into  an  intermediate  port.  Fox  v.  Black,  Park,  Ins.  387 ;  Townson  v.  Gnyon, 
Park,  Ins.  388;  Salisbary  v,  Townson,  Millar,  Ins.  418,  Park,  Ins.  411.  And  in 
Brown  v.  Tayleor,  4  A.  &  E.  241,  5  Nev.  &  M.  472,  where  a  vessel,  insured  "at  and 
irom  her  port  of  lading  in  North  America  to  Liverpool,"  took  in  part  of  her  cargo  at 
Cocagne,  New  Brunswick,  and  then  sailed  to  Buktouche,  seven  miles  distant,  and  not 
in  a  lino  from  Cocagne  to  Liverpool,  where  she  took  in  the  rest  of  her  cargo,  then 
returned  to  C,  took  in  her  stores  and  sailed  for  L.,  the  voyage  from  C.  to  B.  was  held 
to  be  a  deviation.  Both  of  these  ports  were  within  the  jurisdiction  of  the  custom-house 
at  St.  Johns,  New  Brunswick. 

1  Middlcwood  v.  Blakes,  7  T.  B.  162.  See  this  case  stated  at  length,  ante,  page 
176,  n.  3. 

*  Phyn  V.  Royal  Exch.  Ass.  Co.,  7  T.  R.  505.  In  this  case,  the  jury  found  that  the 
deviation  was  owing,  either  to  the  ignorance  of  the  captain,  or  to  something  else,  bat 
that  it  was  not  fraudulent.  Held,  that  the  underwriters  were  not  liable.  This  ques- 
tion was  much  considered  in  the  case  of  Brazier  v.  Clapp,  5  Mass.  1.  The  vessel  was 
insured  on  a  voyage  from  Boston  to  New  Orleans,  and  back.  It  appeared  by  the  log^ 
book,  that  when  the  ship  was  up  with  Cape  Cod,  the  captain  ordered  the  ship  to  be 
hauled  up  for  Nantucket,  intending  to  go  through  the  Vineyard  Sound.  It  was  proved 
at  the  trial,  and  the  jury  so  found,  that  the  usual  route  was  by  the  south  channel.  The 
judge  chaiged,  that  if  there  had  been  a  departure  from  the  usual  course,  they  should 
find  whether  it  was  from  necessity  or  mistake,  in  either  of  which  cases,  they  should  find 
for  the  ])Iaintifir.  The  jury  being  unable  to  agree,  they  were  further  instructed,  that 
they  should  find  merely  whether  the  deviation  was  through  necessity.  A  verdict  being 
rendered  for  the  defendants,  the  plaintiff  excepted.  In  delivering  the  opinion  of  the 
court,  Sedgwick,  J.,  said  :  "  A  general  position,  that  the  mistake  of  the  captain,  under 
no  circumstances,  forms  an  excuse  for  a  deviation,  is  certainly  not  true.    The  mast 
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determined,  thea  they  can  only  require  that  the  master  shall  find, 
as  well  as  lie  can,  what  is  the  proper  course,  that  is,  the  most 
direct  course  that  is  safe,  and  if  he  takes  the  course  which  he 
judges  to  be  this,  it  is  no  deviation,  although  he  ought  to  have 
judged  differently.  If,  indeed,  he  wanders  so  widely,  that  no 
master  of  ordinary  skill,  sense,  or  knowledge,  could  have  done 
80,  this  is  a  deviation  ;  because,  jt  is  always  beyond  the  bounds 
of  choice  and  reasonable  possibility,  which  the  insurers  ought 
to  have  contemplated  in  calculating  the  risks  upon  an  unusual 
voyage. 

As  touching  at  a  port,  not  in  the  course  of  the  voyage,  is  a 
deviation,  so,  a  fortiori,  ia  an  intermediate  voyage;'  but  a  usage 
may  exist,  which  will  justify  either  of  these  things,^ 

Even  a  slight  deviation,  or  what  might  seem  to  landsmen  a 
very  slight  deviation,  may  suffice  to  discharge  the  insurers,  as 
many  eases  show.  Doubtless,  the  common  rule,  that  the  law 
"  de  minimis  non  curat,"  would  apply  here  as  elsewhere.  But  if 
it  be  a  deviation,  for  a  vessel  to  go  designedly  and  unnecessarily 
an  hour  out  of  her  course,  or  to  lie  by  a  ship  for  that  time,  only 
to  save  endangered  property,  it  is  obvious,  that  any  actual  and 
subslatUial  change  of  risk  is  a  deviation,  although  it  be  a  very 
small  one.^ 

An  unreasonable  and  unnecessary  delay  in  commencing  a 
voyage,  where  the  risk  begins  with  the  sailing  of  the  vessel  from 


■Idlfol,  diKTCCt,  sod  prudent  msater  msf,  and  probabl;  in  almost  all  long  To^ngea 
does  commit  misuikei,  bj  which  hil  ship  1017  be  Utien  oat  of  ihc  most  direct  >nd 
ihcrrlHt  rDOiBo.  Sai^h  ii  not  a  deviation  that  will  diecbarge  iho  underwriters.  On  the 
cODtiUfj,  I  beliuvE,  (hat  in  nil  insUncca,  where  a  captain  of  ordiniuy  ikill  and  diicre- 
tioD,  fornu  the  best  jadgmcnt  he  can  undi^r  tbo  existing  circumslaJiccK,  for  Iho  iniersu 
of  All  MOoemcd,  tho  ronlisct  of  insurance  remains  aaimpaired  by  his  puraa[ng  that 
jadgnwnl.  Bat,  in  this  case,  before  tho  charge  of  the  judge  was  giien,  of  which  the 
phifififlf  complain,  it  was  ggcertoined  by  tbc  jnry,  that  the  route  pursued  was  not  die 
oaoal  coiuM,  and  tbat  it  waa  lets  safe  than  tlint  whieh  was  dopnncd  from  :  and  this  at 
tbo  epmnenoement  of  a  vojBge,  when  every  necceeary  information  miglit  bo  tatWj 
otMinod."    The  rerdict  for  tbo  defendants  waa  accordingly  euBtaiued. 

*  KettcU  v.  Wiggin.  13  Mass.  6B. 

■  As  in  Ibe  Kewfoandhind  trade.  Vallance  v.  Dcwar,  1  Camp,  soa ;  Oagicr  v. 
Jennings,  1  Camp.  BOS,  n.  So,  in  the  East  Indian.  Salvador  «.  Hopkins,  3  Burr. 
I  JOT;  CJttgwy  1.  Christie,  a  Dong.  419;  Farquhnraon  r.  HunWr,  Park,  In». 
p.  67. 

•  Sec  »olc,  page  278,  note  3,  and  post,  in  regard  to  Baving  property. 
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the  port,^  or  a  similar  delay  in  port,  where  the  insurance  is  "at 
and  from  "  a  port,^  and  the  risk  has  commenced,  or  an  unusual, 
extraordinary,  and  unnecessary  extension  or  protraction  of  a 
voyage,  either  at  sea  or  in  a  foreign  port,  is  a  deviation,  because 


^  Where  the  insurance  was  "  from  "  a  port,  it  was  held,  that  a  delay  of  six  months 
after  the  policy  was  made,  it  not  appearing  that  the  vessel  was  detained  hy  fraud  or  any 
sinister  design,  nor  that  the  risk  was  thereby  enhanced,  was  not  a  deviation,  the  jary 
having  found  that  the  delay  was  not  unreasonable.  Earl  v.  Shaw,  1  Johns.  Cas.  313. 
But  see  Himely  v.  S.  Car.  Ins.  Co.,  3  Const.  K.  154.  In  Driscol  v,  Passmore,  I  B.  &  P. 
200,  a  vessel  having  sailed  on  a  voyage  from  Lisbon  to  Madeira,  from  Madeira  to  Saffi 
on  the  coast  of  Africa  in  ballast,  and  from  thence  back  to  Lisbon,  a  policy  of  insur- 
ance on  the  freight  of  the  voyage  from  Saffi  to  Lisbon  was  obtained  on  the  representa- 
tion, that  the  vessel  had  arrived  at  Madeira  and  was  about  to  proceed  on  her  voyage 
immediately.  On  the  arrival  of  the  vessel  at  l&iadeira,  all  the  crew  except  two,  being 
alarmed  by  reports  that  some  Moorish  cruisers  were  off  Saffi,  left  the  ship  and  refused 
to  return,  unless  the.  captain  would  sail  immediately  for  Lisbon.  On  the  arrival  of  the 
vessel  at  Lisbon,  the  charterers  insisted  on  the  captain's  proceeding  directly  to  Saffi, 
which  he  did,  and  the  vessel  was  lost  on  the  return  voyage  from  Saffi  to  Lisbon.  The 
underwriters  were  held  liable. 

'  Chitty  V.  Selwyn,  2  Atk.  359 ;  Hull  v.  Cooper,  14  East,  479  ;  Hartley  r.  Buggin, 
3  Doug.  39 ;  Seamans  v,  Loring,  1  Mason,  127 ;  Himely  v.  S.  Car.  Ins.  Co.,  3  Const. 
R.  154  ;  Palmer  v.  Marshall,  8  Bing.  79.  In  this  case,  insurance  was  effected  on  the 
yacht  Huby,  "  at  and  from  Bristol  to  London.''  The  policy  was  dated  Jan.  28,  1831. 
The  yacht  remained  at  Bristol  till  the  17th  of  the  following  May,  when  she  commenced 
her  voyage.  The  plaintiff  was  nonsuited,  on  the  ground  that  the  delay  to  sail 
amounted  to  a  deviation  or  variance  of  the  risk.  On  a  motion  for  a  new  trial,  8  Bing. 
317,  Tindal,  C.  J.,  said :  "  What  I  have  to  consider,  therefore,  is  whether  any  facts 
have  been  stated  by  the  plaintiff,  to  account  for  this  delay.  I  find  none  suggested, 
beyond  the  circumstance  that  this  vessel  was  described  as  a  yacht  upon  the  policy,  and 
that  yachts  are  usually  laid  up  in  winter.  But  if  the  plaintiff  meant  to  rely  on  that, 
he  should  have  taken  a  policy  adapted  to  his  purpose.  He  might  have  insured  his 
vessel  in  port  for  a  definite  time,  and  on  the  voyage  to  be  commenced  afterwards."  In 
a  subsequent  action  against  another  underwriter  on  the  same  policy.  Palmer  v.  ITenning, 
9  Bing.  460,  it  appeared,  in  addition  to  the  facts  above  stated,  that  at  the  date  of  the 
policy  and  subsequently,  the  yacht  was  put  up  for  sale  at  Bristol,  and  that  the  master 
proceeded  from  London  to  Bristol  and  fitted  out  the  vessel  for  the  voyage,  a  few  days 
only  before  she  sailed.  The  jury  found  for  the  plaintiff,  on  the  ground  that  the  delay 
was  reasonable,  as  yachts  did  not  usually  sail  in  winter.  The  verdict  was  set  asi^ 
and  a  new  trial  graifted,  on  the  authority  of  Palmer  v.  Marshall.  See  also,  Mount  v. 
XArkins,  8  Bing.  108.  In  this  case,  the  insurance  was  on  a  vessel ''  at  and  from  Sin- 
capore  to  the  ship's  port  of  discharge  in  Europe."  Owing  to  a  delay  on  the  outward 
voyage  to  Sincapore,  she  did  not  arrive  at  that  port  till  the  30th  of  March,  and  sailed 
from  thence  on  the  3d  of  May.  The  jury  found  that  there  was  unreasonable  and  un- 
justifiable delay  between  the  making  of  the  policy,  and  the  commencement  of  the  risk. 
It  was  therefore  held,  that  the  underwriters  were  discharged.  This  case  is  cited  and 
the  doctrine  approved  of,  by  Parhe,  B.,  in  Small  v.  Gibson,  16  Q.  B.  141,  3  Eng.  L.  & 
Eq.  299,  306. 
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it  is  certainly  a  change,  and  indeed  an  increase  of  tfee  risk.^ 
And  if  goods  are  insured  until  safely  landed,  an  unusual  and  un- 
necessary delay  in  discharging  them  will  exonerate  the  insurers.^ 
But  the  mere  lapse  of  time  is  no  proof  of  such  a  deviation.  It 
enters  importantly  into  the  question,  and  is,  indeed,  the  basis  of 
it  But  this  question  is,  as  in  all  cases  of  deviationj  has  there 
been  any  voluntary,  extraordinary  delay,  not  justified  by  neces- 
sity, or  any  thing  equivalent  to  necessity?^ 


1  Hamilton  v.  Sbeddon,  3  M.  &  W.  49.  The  jury  found  in  this  case,  that  a  delay  of 
thirteen  months  at  Benin,  in  Africa,  was  unreasonable,  and  the  conrt  refused  to  set  the 
verdict  aside.  See  Murden  v.  South  Carolina  Ins.  Co.,  3  Const,  R.  200 ;  ^Coffin  t^.  New- 
bnryport  Mar.  Ins.  Co.,  9  Mass.  436.  In  Williams  v.  Shee,  3  Camp.  469,  goods  on  board 
a  vessel  were  insured  '*  at  and  from  London  to  Berbice,  with  liberty  to  touch  and  stay  at 
any  ports  and  places  whatsoever  and  wheresoever,  and  for  all  purposes  whatsoever,  pai^ 
ticttlarly  to  land,  load,  and  exchange  goods,  without  being  deemed  a  deviation."  The 
vessel  sailed  with  a  fleet  under  convoy.  On  arriving  at  Madeira,  she  put  in  there  to  land 
some  goods  and  was  detained  till  after  the  convoy  sailed,  and  was  subsequently  captured. 
Held,  that  this  was  a  deviation.  So,  if  a  vessel  which  has  been  captured  remains,  after 
her  release,  in  the  port  to  which  she  hu  been  carried  by  her  captor,  longer  than  is  neces- 
sary to  prepare  for  her  voyage,  this  is  a  deviation.  Kingston  v.  Girard,  4  Ball.  274. 
In  Inglis  V,  Vaux,  3  Camp.  437,  the  ship  was  insured  at  and  from  Liverpool  to  Mar- 
tinique, and  all  or  any  of  the  windward  islands.  Most  of  the  outward  cargo  was  dis- 
posed of  at  Martinique,  with  the  rest,  the  captain  sailed  for  Antigua,  where  he  remained 
eight  days,  partly  to  dispose  of  the  outward  caigo,  and  partly  to  procure  a  homeward  one. 
Lord  EUenborougk,  C.  J.,  held,  that  as  soon  as  the  disposal  of  the  outward  cargo  ceased 
to  be  the  sole  reason  of  his  stay  at  Antigua,  the  underwriters  were  discharged.  But 
if  the  delay  had  not  been  increased  by  the  endeavor  to  procure  a  homeward  cargo,  we 
thhik  it  clear  that  the  underwriters  should  have  been  held  responsible.  In  Upton  v. 
Salem  Comm.  Ins.  Co.,  8  Met.  605,  611,  Mr.  Justice  Wilde,  speaking  of  thiA  case, 
said :  "  For  aught  that  appears  in  the  report  of  the  evidence,  the  remnant  of  the  out- 
ward cargo  might  have  been  disposed  of  immediately  on  the  arrival  at  Antigua,  if  the 
vessel  had  not  been  detained  for  the  purpose  of  procuring  a  homeward  cargo.  On  no 
other  principle  can  the  decision  in  that  case  be  maintained."  In  Warro  v.  Miller, 
4  B.  &  C.  538,  7  Dow.  &  R.  1,  insurance  was  effected  on  freight,  at  and  from  Grenada 
to  London.  The  vessel  sailed,  and  arrived  at  Grenada,  4ischai^ed  part  of  her  caigo  at 
three  different  bays,  and  was  going  to  the  fourth  to  discharge  the  remainder,  and  to 
take  in  part  of  her  homeward  cargo^  when  she  was  lost.  The  underwriters  were  held 
liable. 

If  the  insurers  know  that  the  vessel  they  are  insuring,  is  to  sail  in  company  with 
another,  and  that  they  are  not  equally  fiut  sailers,  the  vessel  insured  may  delay  a  rea- 
sonable time  for  the  other,  if  they  are  separated  on  the  voyage.  Coles  v.  Marine  Ins. 
Co.,  8  Wash.  C.  C.  159. 

2  Parkinson  v.  Collier,  Park,  Ins.  416.    See  Noble  v,  Eennoway,  2  Doug.  510. 

*  Langhom  v.  Allnutt,  4  Taunt.  511;  Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308, 
318.  In  Grant  v.  King,  4  £sp.  175,  insurance  was  made  on  an  American  vessel,  at 
and  from  Brest  to  London  Qgainst  British  captures.    The  policy  Was  taken  out  in 
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Goii^  into  a  port  which  did  not  belong  to  the  established,  or 
the  natural  and  proper  voyage,  is  certainly  a  deviation ;  and,  in 


Augast,  but  the  Te8sel  did  not  sail  till  the  month  of  March  following.  The  port  of 
Brest  was  blockaded  by  an  English  sqoadron,  and  the  master  was  obliged  to  go  to  Lon- 
don to  procure  American  sailors  to  navigate  the  vessel.  The  onderwriters  were  held 
liable.  Lord  EUenborough  said :  "  To  dischaige  the  policy,  there  must  be  a  clear  im- 
putation of  waste  of  time.  Mere  length  of  time  elapsing,  between  the  sailing  of  the 
vessel,  and  the  nnderwriting  of  the  policy,  is  not  of  itself  sufficient  to  avoid  the  policy ; 
it  is  capable  of  explanation."  So,  where  the  insurance  was  "  at  and  from  PiUau,"  and 
the  vessel- arrived  there  in  an  unseaworthy  condition,  and  was  detained  some  time  for 
repairs.  Smith  v.  Surridge,  4  Esp.  25.  Lord  Tenterderif  in  Bain  v.  Case,  3  Car.  & 
P.  496,  left  it  to  the  jury  to  decide,  whether  the  delay  of  one  hundred  and  nine  days  in 
port,  was  unreasonable,  the  captain  having  stated  that  he  remained  there  with  the  hope 
of  getting  permission  to  land  his  cargo,  as  negotiations  were  then,  pending  with  the 
government  for  that  purpose.  In  Suydam  v.  Iklar.  Lis.  Co.,  2  Johns.  138,  a  delay  of 
twenty  days  at  the  port  of  destination,  for  permission  to  enter,  was  held  not  unrea- 
sonable, the  master  *having  reason  to  believe  that  a]  permission  to  enter  would  be 
granted.  Li  Col.  Ins.  Co.  r.  Catlett,  12  Wheat.  383,  Story,  J.,  said :  "A  delay  which 
is  necessary  to  accomplish  the  objects  of  the  voyage,  according  to  the  course  of  the 
trade,  if  bond  fide  made,  cannot  be  admitted  to  avoid  the  insurance."  And,  it  was  held, 
that  a  delay  for  the  purpose  of  selling  the  cargo  was  not  a  deviation,  although  the  delay 
was  owing  to  the  master  being  instructed  not  to  sell  the  cargo  at  less  than  a  specified 
price.  But,  said  Story,  J.,  ''if  the  owner  should  limit  the  price  to  an  extravagant 
sum,  or  the  master  should  delay  after  all  reasonable  expectations  of  a  change  of  market 
were  extinguished,  such  circumstances  might  properly  be  left  to  a  jury  to  infer  a  delay 
amounting  to  a  deviation."  And  in  Gilfert  v.  Hallet,  2  Johns.  Cas.  296,  a  delay  of 
nineteen  weeks  for  the  purpose  of  selling  the  cargo,  and  the  remaining  three  days  off 
another  port  to  inquire  about  a  market,  were  held  not  to  be  deviations.  So,  in  Phillips 
v.  Irving,  7  Man.  &  G.  325,  where  the  ship  was  insured  "  at  and  from  London  to  Bom- 
bay, and  thence  to  China,  and  back  to  the  United  Kingdom,  with  liberty  to  touch,  stay, 
and  trade  at  all  ports  and  places  on  this  side,  at  or  beyond  the  Cape  of  Good  Hope,"  a 
delay  of  seven  months  was  held  not  to  be  unreasonable,  under  all  the  circumstances  of 
the  case.  The  first  three  months  were  taken  up  in  getting  the  vessel  repaired.  The 
rest  of  the  time  was  occupied  in  seeking  for  a  cargo,  which  could  not  be  obtained. 
Tindal,  C  J.,  delivering  the  opinion  of  the  court,  said :  "  It  may  be  collected  from 
numerous  cases,  that  delay  before  or  after  the  commencement  of  a  voyage  insured,  is 
not  equivalent  to  a  deviation,  unless  it  be  unreasonable.  And  we  think,  that  no  certain 
and  fixed  time,  can  be  said  to  be  a  reasonable  or  unreasonable  time  for  seeking  a  caigo 
in  a  foreign  port ;  but  that  the  time  allowed,  must  vary  with  the  varying  circumstances, 
which  may  render  it  more  or  less  difficult  to  obtain  such  cargo."  In  Oliver  v.  Mary- 
land Ins.  Co.,  7  Cranch,  487,  insurance  was  effected  "  at  and  from  Baltimore  to  Bar- 
celona, and  at  and  from  Barcelona  back  to  Baltimore."  A  usage  of  trade  was  proved, 
that  vessels  might  take  in  part  of  their  cargoes  at  Barcelona,  and  then  go  to  Salon, 
about  sixty  miles  further  south,  and  take  in  the  rest.  The  majority  of  the  court  were 
of  the  opinion,  that  although  the  vessel  might  remain  at  Barcelona  during  the  time 
usually  employed  in  loading  a  cargo,  yet,  when  this  time  was  exhausted,  she  could  not 
sail  for  Salon. 
And  a  delay  of  five  months  to  claim  a  cargo,  which  hail  been  seized  by  government, 
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fact,  a  very  common  one.  So,  is  the  entering  into  a  port  which 
does  belong  to  the  voyage,  but,  by  the  usual  course  of  it,  should 
not  have  been  entered  at  that  time,  or  in  that  order.  The  ques- 
tions which  cases  of  this  kind  usually  present,  are  these.  In  the 
first  place,  did  the  port  belong  to  the  voyage,  according  either  to 
the  established  usage,  or  the  reason  of  the  thing?  If  it  did  not, 
was  the  entering  into  it  for  a  good  and  sufficient  cause  ?  In  the 
next  place,  if  the  port  did  belong  to  the  voyage,  in  what  order, 
or  succession,  as  to  other  ports,  did  this  come,  if  the  voyage 
required  that  it  should  be  entered. 


SECTION    IV. 


OF  UBERTT  POLICIES. 


Most  of  the  preceding  questions  frequently  occur  under  lib- 
erty policies,  as  they  are  sometimes  called ;  or  policies  in  which 
the  assured  expressly  stipulate  for  liberty  to  do  certain  things 
which  they  could  not  do  without  deviation,  or  a  change  of  risk, 
unless  the  insurers  give  them  this  liberty.      Such  expressions 

therefore  often  occur,  as  "  with  liberty  to  enter  the  port  of ," 

being  some  place  off  the  course,  and  which  the  ship  therefore 
could  not  otherwise  have  visited.  Now,  such  a  liberty  is  con- 
strued strictly.    A  vessel  that  has  liberty  to  "  enter  "  or  "  touch  at" 


was  held  not  to  be  a  deviation.  Stocker  v,  Harris,  S  Mass.  409.  And,  in  another  case, 
where  the  master,  being  directed  to  take  his  vessel  into  the  king's  dock  at  Deptford, 
moored  her  near  the  dock  gates,  and  no  order  for  her  admission  being  received,  re- 
mained there  from  the  1 8th  to  the  27th  of  Febmarj.  The  order  for  admission  arrived 
on  the  21st.  The  jury  having  fonnd,  that  the  delay  was  not  owing  to  the  fiict  that  the 
order  for  admission  was  not  received  before,  bat  was  caased  by  a  qnantity  of  ice  in  the 
river,  the  underwriters  were  held  liable.  Samuel  v.  Royal  Exch.  Ass.  Co.,  8  B.  &  C. 
119. 

In  Schroder  v.  Thompson,  7  Taunt.  462,  1  J.  B.  Moore,  163,  a  vessel  was  chartered 
on  a  voyage  to  Norfolk,  in  Virginia,  with  liberty  to  call  at  St.  Ubes  and  take  in  a 
cargo  of  salt,  and  to  bring  home  a  return  cargo  of  timber.  She  entered  Norfolk,  with 
the  salt  on  board,  during  an  embargo,  under  which  permission  was  given  to  return 
with  the  cargo  which  she  then  had  on  board,  or  in  ballast.  The  captain,  however, 
remained  there  eighteen  months,  till  the  embargo  ceased,  then  shipped  his  homeward 
cargo,  sailed,  and  was  lost.    The  underwriters  were  held  liable. 
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risk.^  Thus,  liberty  to  touch  at  a  port  for  any  purpose  what- 
ever, is  said  to  include  liberty  to  touch  there  for  the  purpose  of 
taking  on  board  part  of  the  goods  insured.^     And  if  liberty  is 


from  Antigua  to  England,  with  liberty  to  toach  at  all  or  any  of  the  West  India  islands, 
Jamaica  included/'  the  vessel  went  to  St.  Eitts  and  remained  there  two  months  taking 
in  cargo.  It  was  contended  that  this  was  a  deviation,  but  Gtbbs,  C.  J.,  held,  that  the 
whole  scope  of  the  policy  showed  that  the  vessel  might  go  from  island  to  island  seek- 
ing freight,  and  added :  "  What  could  be  the  object  of  the  liberty  given  her  to  touch  at 
Jamaica,  if  she  coald  not  stay  there  to  take  in  goods  ?  Was  she  to  go  five  hundred 
miles  out  of  her  way  for  the  mere  pleasure  of  viewing  that  island,  and  asking  for 
news."  See  also,  Ashley  v.  Pratt,  16  M.  &  W.  471,  1  £xch.  257  ;  Gilfert  v.  Ballet, 
2  Johns.  Cas.  296.  And  in  Chase  v.  Eagle  Ins.  Co.,  5  Pick.  51,  where  goods  were 
insared  from  New  York  to  Lynn,  the  vessel  having  liberty  to  call  at  Newport,  at  which 
place  the  deck  load  was  discharged,  this  was  held  not  to  be  a  deviation. 

^  As  where  the  vessel  is  at  a  port  belonging  to  the  voyage.  Cormack  v.  Gladstone, 
11  East,  347  ;  Laroche  v.  Oswin,  12  East,  131 ;  Ashley  v.  Pratt,  16  M.  &  W.  471, 
1  Exch.  257  ;  Thomdike  v.  Bordman,  4  Pick.  471.  So,  if  the  vessel  puts  into  port 
through  necessity,  she  may  dischai^e  or  take  in  cargo  there,  provided  die  risk  is  not 
thereby  increased.  Raine  v.  Bell,  9  East,  195 ;  Chase  v.  Eagle  Ins.  Co.,  5  Pick.  51,  53. 
So,  where  a  vessel  was  driven  from  her  loading  port  to  another,  and  not  being  able  to 
return,  completed  her  loading  at  the  latter  port.  Delaney  v.  Stoddart,  1  T.  R.  22.  Or 
where  a  vessel  deviated  to  save  life  on  board,  and  at  the  port  of  necessity  took  in  addi- 
tional cargo.  Peridns  v.  Augusta  Ins.  &  Banking  Co.,  Sup.  Jud.  Ct.,  Mass.,  Nov*  T. 
1855.  In  this  case,  Merrick,  J.,  stated  the  law  as  follows :  "  If  a  ship  under  the  terms 
of  a  policy,  or  for  any  sufficient  legal  cause,  is  justified  in  originally  entering  into  the 
port,  her  subsequent  trading  by  breaking  bulk,  loading  or  unloading,  during  the  period 
of  her  lawful  stay  and  detention  there,  although  such  trading,  loading,  and  unloading, 
are  foreign  to  the  main  purpose  of  the  adventure,  or  not  specifically  provided  for  by 
.  the  terms  of  the  policy,  will  not  be  held  to  amount  to  a  deviation.  But  it  would  be 
otherwise,  if  those  caused  additional  delay,  or  otherwise  substantially  enhanced  or 
varied  the  risk."  In  Kane  v,  Columbian  Ins.  Co.,  2  Johns.  264,  there  appears  to  have 
been  a  necessity  for  selling  the  cargo,  and  the  case  may  not  therefore  be  an  authority 
in  point.  In  Kingston  v,  Girard,  4  Dall.  274,  it  was  held  that  a  ship  detained  in 
port  by  captors,  might  trade.  So  in  Hughes  v.  Union  Ins.  Co.,  3  Wheat.  159,  where 
the  vessel  had  liberty  to  stop  at  a  port  to  ascertain  whether  there  were  any  men  of  war 
off  her  port  of  destination.  In  Lapham  v.  Atlas  Ins.  Co.,  24  Pick.  1,  it  was  held 
that  a  vessel  insured  to  a  port  of  discharge  in  the  United  States,  might  put  into  port 
to  inquire  for  a  market,  and  while  there,  might  take  a  cargo  for  the  port  of  destination. 
In  Raine  v.  Bell,  9  East,  195,  the  insurance  was  on  the  ship  and  freight,  and  Lord 
EUenboroughf  C.  J.,  said :  "  I  reserve  giving  any  opinion  as  to  the  operation  of  a  change  in 
the  state  of  the  cargo  in  the  case  of  a  policy  on  goods ;  because  the  taking  in  of  other 
goods  in  the  course  of  one  entire  voyage,  where  it  is  not  provided  for,  may  be  con- 
tended to  constitute  a  difierent  adventure  from  that  on  which  the  ship  started  with  her 
original  cargo."  But  in  Laroche  v.  Oswin,  12  East,  131,  the  insurance  was  on  goods, 
and  this  was  held  to  make  no  difference.  So,  in  Thomdike  v.  Bordnfan,  4  Pick.  471 ; 
Chase  v.  Eagle  Ins.  Co.,  5  Pick.  51. 

3  Violett  v.  Allnatt,  3  Taunt.  419;  Hunter  t;.  Leathley,  10  B.  &  C.  858,  7  Bing, 
517. 
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given  to  stop  at  all  places,  or  specified  places,  for  trade,  refresh- 
ment, and  recruiting,  the  vessel  is  not  thereby  deprived  of  her 
right  to  stop  at  other  places  for  purposes  connected  with  the 
voyage.^  So  if  liberty  is  given  to  stop  at  a  port  to  ascertain 
whether  there  are  ^ny  hostile  men-of-war  off  the  port  of  destina- 
tion, the  vessel  may  remain  at  that  port  until  the  danger  has  • 
passed  away.^ 

It  seems  to  be  clear,  that  the  most  general  liberty  of  touch- 
ing, or  staying  at  any  port  or  ports,  with  or  without  naming 
them,  must  be  construed  in  reference  to  the  voyage  itself,  and  is 
so  far  limited  that  it  will  not  justify  an  entrance  into  any  port,  if 
it  has  no  connection  with  the  purposes  of  the  voyage.^    Nor 


^  Cbild  V.  Sun  Mnt.  Ins.  Co.,  3  Sandf.  26.  The  vessel  in  this  case  was  insured  on 
a  whaling  TOjage  by  a  policy  containing  this  clanse.  It  was  held<  that  this  did  not 
prevent  her  from  entering  bays,  or  touching  and  staying  at  islands  for  the  purpose  of 
taking  whales  or  sea  elephants,  if  these  were  shown  to  be  the  proper  purposes  of  a 
whaling  voyage. 

^  Hughes  V,  Union  Ins.  Co.,  3  Wheat.  159. 

*  Hammond  v.  Reid,  4  B.  ^  Aid.  72.  iTho  vessel,  in  this  case,  put  into  port  to 
leani  the  state  of  the  market  with  reference  to  another  adventure.  It  was  held  to  be  a 
deviation.  So  where  a  ship  was  insured  *'  at  and  from  London  to  Berbice,  with  lib- 
erty to  touch  and  stay  at  any  ports  and  places  whatsoever  and  wheresoever,  and  for  all 
purposes  whatsoever,  particularly  to  land,  load,  and  exchange  goods,"  Lord  EUenho- 
rouffhf  C.  J.,  said :  "  The  liberty  in  the  policy  must  be  construed  with  reference  to  the 
main  scope  of  the  voyage  insured."  Williams  v,  Shee,  3  Camp.  469.  In  Solly  v*  Whit- 
more,  5  B.  &  Aid.  45,  insurance  was  effected  on  a  vessel  "  at  and  from  Hull  to  her 
port  or  ports  of  loading  in  the  Baltic  sea  and  gulf  of  Finland,  with  liberty  to  pro- 
ceed to,  and  touch  and  stay  at,  any  port  or  ports  whatsoever  for  any  purpose,  particu- 
larly at  Elsinore,  without  being  deemed  a  deviation."  The  vessel,  loaded  with  goods 
for  Elsinore,  Dantzic,  and  Pillau,  which  last 'was  her  intended  port  of  loading,  sailed 
and  delivered  the  goods  at  Elsinore  and  Dantzic,  and  was  lost  on  the  voyage  to  Pillau. 
Abbott,  C.  J.,  deliyering  the  opinion  of  the  court,  said  :  "  The  liberty  given  by  this 
policy  to  touch  at  any  ports  for  all  purposes,  must  be  construed  to  mean  purposes 
connected  with  the  voyage.  Here  the  voyage  was  from  Hull  to  a  loading  port  in  the 
Baltic,  and  if  the  ship  had  gone  to  Elsinote  or  Dantzic  to  see  if  she  could  get  a  cargo> 
that  would  have  been  a  purpose  connected  with  the  voyage,  and  consequently  would 
not  have  been  a  deviation.  But  the  vessel,  in  fact,  went  to  those  ports  for  the  purpose 
of  delivering  goods,  which  was  wholly  unconnected  with  the  object  of  the  voyage 
insured.  I  am  therefore  of  opinion  that  this  was  a  deviation."  See  also,  Clason  tv 
Simmonds,  cited  6  T.  !R.  533;  Langhom  v.  Allnutt,  4  Taunt.  511.  In  Bucker  u. 
Allnutt,  15  East,  278,  the  policy  gave  the  vessel  liberty  to  touch  and  stay  at  any  ports 
and  places^  all  purposes  whatsoever.  Afterwards  there  was  a  clause  making  it  law- 
ful for  the  ship  to  proceed,  sail  to,  and  touch  and  stay  at  any  ports  and  places  whatso- 
ever or  wheresoever,  particularly  with  leave  to  wait  n>r  information  off  any  ports  or 
plipes.  The  port  of  discharge  was  any  port  or  place  in  the  Baltic.  It  was  held  that 
the  vessel  might  wait  either  in  or  off  ports  for  the  purpose  of  obtaining  information. 

VOL.  IL  25 
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will, a  liberty  to  touch  at  portsj  without  naming  them,  justify  the 
master  in  wandering  more  widely  from  bis  course,  than  a 
reasonable  interpretation   of  such   a  liberty  will  permit.^     So 


1  In  Bottomlej  t^.  Bovill,  5  B.  &  C.  210,  the  ship  was  insared  from  London  to  New 
South  Wales,  and  at  and  from  thence  to  all  ports  and  places  in  the  East  Indies  or 
Soath  America,  with  liberty  for  the  said  ship  to  proceed,  sail  to,  touch  at  and  stay  at 
any  ports  or  places  whatsoever,  with  leave  to  take  in  and  discharge  goods  and  passen- 
gers to  all  ports  and  places  in  the  Channel,  Cork  in  Ireland,  Madeira,  Cape  of  Good 
Hope,  St.  Helena,  and  .wheresoever  the  ship  might  proceed  to,  as  well  on  this  as  on 
the  other  sides  of  the  Capes  of  Good  Hope  and  Horn,  and  for  all  purposes  whatso- 
ever ;  particularly  to  trade  and  sail  backwards  and  forwards,  and  forwards  and  back- 
wards. The  court  held  that  the  voyage  insured  was  from  London  to  New  South 
Wales,  and  thence  to  South  America  or  the  East  Indies,  and  that  although  the  words 
above  cited,  would  allow  of  intermediate  voyages,  yet  only  such  as  were  undertaken 
with  a  view  to  an  accoiUplishment  of  one  or  other  of  the  voyages  pointed  out  by  the 
policy.  So  in  Hogg  y.  Homer,  Park  on  Ins.,  394,  where  a  ship  was  insured  "  at  and 
from  Lisbon  to  a  port  in  England,  with  liberty  to  call  at  any  one  port  in  Portugal  for 
any  purpose  whatever,"  it  was  held  that  this  would  not  authorize  a  voyage  from  Lisbon 
to  Faro,  to  complete  the  loading  of  the  ship,  Faro  being  to  the  southward  of  I^bon  and 
out  of  the  course  from  Lisbon  to  England.  And  in  Ranken  v.  Reeve,  Park  on  Ins., 
8th  Ed.  627,  where  a  ship  was  insured  at.  and  from  Africa  to  the  Canaries,  Madeira, 
and  Lisbon,  with  liberty  to  touch,  stay,  and  trade  at  all  ports,  in  the  voyage,  it  was 
held  that  after  the  inception  of  the  risk  in  Africa,  the  vessel  could  proceed  only  to  the 
northward  towards  Europe,  and  not  to  the  southward.  In  Lavabro  r.  Wilson,  I  Doug. 
284,  the  voyage  was  described  in  these  words :  "  At  and  from  Port  L'Orient  to  Pondi- 
cherry,  Madras,  and  China,  and  at  and  from  thence  back  to  the  ship's  port  or  ports  of 
discharge  in  France,  with  liberty  to  touch  in  the  outward  or  homeward  bound  voyage, 
at  the  Isles  of  France  and  Bourbon,  and  at  all  or  any  other  place  or  places  what  or 
wheresoever."  There  was  also  this  clause :  "  And  it  shall  be  hiwful  for  the  said  ship 
in  this  voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or  places  what- 
soever, as  well  on  this  side  as  on  the  other  side  of  the  Cape  of  Good  Hope."  It  was 
at  first  contended  that  the  vessel  might  go  to  Bengal,  and  that  the  ship  being  there, 
the  voyage  might  be  abridged,  and  her  further  progress  to  China  abandoned,  on  the 
ground  that  vessels  insured  might  always  return  back  from  any  point  within  the  limits 
of  the  voyage  contained  in  the  policy.  But,  says  the  reporter,  "  Lord  Mansjidd  having 
intimated  a  clear  opinion  that  the  general  words  were,  by  the  expressions  of  '  in  the 
outward,  or  homeward-bound  voyage,'  and  f  in  this  voyage,'  qualified  and  restrained 
so  as  to  mean, '  all  places  whatsoever  in  the  usual  course  of  the  voyage  to  and  from 
the  places  mentioned  in  the  policy,'  this  ground  was  immediately  abandoned."  See 
Coles  V.  Marine  Ins.  Co.,  3  Wash.  C.  C.  159.  In  Winthrop  v.  Union  Ins.  Co., 
2  Wash.  C.  C.  7,  the  insurance  was  on  goods  **  at  and  from  New  York  to  the  Cape  of 
Good  Hope,  with  liberty  to  proceed  to  and  trade  at  the  Isle  of  France,  and  any  other 
.  port  or  ports  in  the  Indian  seas,  and  at  and  from  these  ports'back  to  New  York,"  with 
liberty  to  touch  and  trade  as  usual  on  the  outward  and  homeward  voyflges.  The  ves- 
sel sailed  from  New  York  to  the  Cape  of  Good  Hope,  touched  at  the  Isle  of  France, 
went  thence  to  the  island  of  Ceflon,  thence  to  Madras,  where  part  of  the  cargo  was 
sold,  and  an  order  on  Tranquebar  taken  in  return,  she  then  sailed  to  this  port,  ppr- 
chased  some  goods,  and  then  went  to  Batavia  where  the  remainder  of  the  outward 
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too,  if  a  port  be  named,  it  is  a  deviation  to  enter  another  not 
named  in  the  stead  of  that  which  is  named,  although  the  sub- 
stituted port  is  no  farther  off,  and  in  no  way  incrieases  the  risk.^ 
And  if  the  vessel  is  unable  to  enter  the  port  by  reason  of  a 
municipal  regulation,  the  liberty  is  construed  so  strictly  that  she 
cannot  go  to  any  other  port^  So  if  permission  is  given  to 
deviate  on  the  occurrence  of  certain  specific  events,  these  pre- 
cise events  must  take  place  to  give  that  liberty.^  And,  a  lib- 
erty to  cru'ise  six  weeks,  means  only  six  successive  weeks  from 
the  commencement  of  the  cruise.^ 

It  is  sometimes  intended  by  the  parties,  that  the  ship  shall 
have  two  termini,  the  beginning  and  end  of  the  voyage,  but  may 
make  intermediate  passages,  backwards  and  forwards,  between 
these  termini.  Perhaps  the  most  usual  way  of  meeting  the  exi- 
gencies of  such  a  case  as  this,  is  by  a  policy  on  time,  which 
permits  the  insured  to  go  where  he  will.  But  it  may  be  pro- 
vided for  by  certain  liberties,  expressly  given.  For  this  purpose, 
liberty  is  sometimes  given  "  to  go  backwards  and  forwards,"  or 
"  to  make  any  intermediate  passages,"  or  "  to  touch  and  return," 


eaigo,  and  that  purchased  at  Tranqaebar,  was  sold,  and  the  proceeds  invested  in  a 
retam  cargo,  with  which  the  vessel  sailed.  Held  no  deviation.  In  Lambert  v.  Lid- 
d^,  5  Tannt.  480,  the  insurance  was  on  a  vessel  at  and  fix)m  Femambuco,  or  any- 
other  port  or  ports  in  the  Brazils,  to  London.  Not  being  able  to  obtain  a  cargo  at 
Femambnoo,  the  captain  sailed  to  St.  Salvador,  a  port  six  hundred  miles  to  the  south- 
ward, and  more  distant  from  London  than  Femambnoo.  This  was  hold  not  to  bo  a 
deviation. 

^  As  the  stopping  at  Morrison's  Haven  instead  of  Leith  on  a  voyage  from  Carron  to 
Hull  with  liberty  to  call  at  Leith.    Eliot  r.  Wilson,  4  Brown,  470. 

^  Stevens  v.  Commercial  Mut.  Ins.  Co.,  6  Duer,  594.  The  insurance  in  this  case 
was  by  a  time  policy,  which  contained  this  clause :  "  Warranted  not  to  use  ports  and 
places  in  Texas,  except  Galveston,  nor  foreign  ports  and  places  in  the  Gulf  of  Mexico, 
nor  places  on  or  over  Ocrocoko  Bar."  Fermission  was  afterwards  given  to  use  the 
port  of  Lagnna  for  one  voyage.  When  the  vessel  arrived  at  Lagun^^  she  was  not 
permitted  to  enter  nndcr  a  regulation  made  prior  to  thb  permission,  until  she  had 
entered  at  a  neighboring  port,  Laguna  not  being  a  port  of  entry.  The  vessel  went  to 
Sisal  for  that  purpose,  aad  was  there  lost.  Held  Uiat  this  was  a  deviation  which  dis- 
charged the  underwriters.     * 

*  Duerhagen  v.  United  States  Ins.  Co.,  2  S.  &  B.  309.  Goods  were  insured  in  this 
case  from  New  York  to  Bremen.  Liberty  was  given  the  captain  on  arriving  on  that 
coast  to  enter  a  Dutch  port,  if  he  could  do  so  with  safety.  Hearing  that  he  could  pro- 
eeed  to  Amsterdam,  without  b^ipg  molested  by  the  British,  he  attempted  to  enter  that 
port  and  was  captured  by  the  French.    This  was  considered  a  deviation. 

*  Syers  v.  Bridge,  2  Dong.  527. 
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or  "  to  touch  one  or  more  times,"  or  the  like.*  If,  however,  after 
performing  these  intermediate  voyages,  the  vessel  is  to  sail 
thence  to  a  home  port,  she  cannot  after  sailing  for  home  pat 
back,  unless  through  an  excusing  necessity;^  and  ^'to  such  a 


^  In  Thorndike  v.  Bordman,  4  Pick.  471,  the  insarance  was  on  the  reasel  and  cargo 
from  Boston  to  any  port  or  ports  bejond  the  Cape  of  Good  Hope,  one  or  more  times 
to  the  same  port,  for  the  puipose  of  selling  the  outward  and  procuring  a  return  caigo, 
and  at  and  from  thence  to  a  port  of  final  discharge  in  Europe,  or  the  United  States, 

^  with  liberty  to  stop  at  the  usual  places  for  refreshments,  and  to  trade  thereat.  The 
master  soiled  for  Cochin  China,  with  directions  to  purchase  a  caigo  of  sugars,  but  as 
he  had  only  gold  coin  on  board,  with  which  he  could  not  trade,  he  sailed  thence  to 
Manilla,  with  the  intention  of  there  purchasing  a  cargo  of  sug^ars,  or  of  exchanging 
the  gold  for  silver,  and  returning  to  Cochin  China.  This  latter  intention  was  exe- 
cuted, and  he  proceeded  to  Saigon,  a  port  to  which  an  American  vessel  had  never  before 
been.  Here  he  obtained  part  of  his  return  cargo,  and  sailed  for  Batavii^  where  being 
unable  to  obtain  any  sugars,  except  at  a  great  expense,  Mb  went  to  Samarang,  an  out- 
port  of  the  Island  of  Java,  but  before  saiUng  he  was  obliged,  by  a  law  of  the  island,  in 
order  to  proceed  to  S.,  to  discharge  the  sugar  brought  from  Cochin  China.  At  Sama- 
rang, the  cargo  was  completed,  and  the  vessel  sailed  for  Holland  and  was  lost.  Held, 
that  neither  the  returning  from  Manilla  to  Cochin  China,  nor  the  selling  at  Batavia  of 
the  sugars  purchased  in  Cochin  China,  and  going  thence  to  Samarang  and  there  taking 
in  a  full  cargo  was  a  deviation.  See  also  Bize  v.  Fletcher,  1  Doug.  284.  A  very  lib- 
eral construction  was  given  to  the  policy  in  Hunter  v.  Leathley,  10  B.  &  C.  858. 
Goods  were  insured  "  at  and  from  Singapore,  Penang,  Malacca,  and  Batavi^  all  or 
any,  to  the  ship's  port  or  ports  of  di8chai*ge  in  Great  Britain,  or  to  any  port  or  ports 
in  the  United  Netherlands,  or  to  Altona  or  Hamburg,  or  all  or  any,  with  lea^'^  to 
touch,  stay,  and  trade  at  all  or  any  ports  or  places  whatsoever  and  wheresoever  in  the 
East  Indies,  Persia,  or  elsewhere."  Liberty  was  given  to  proceed  to  any  ports  and 
places  whatsoever  and  wheresoever,  in  any  direction  and  for  any  purpose  necessary  or 
otherwise,  etc.  The  court  held  that  the  assured  must  have  intended  to  have  protected 
himself  against  loss  at  whatsoever  places  in  the  East  the  goods  might  be  put  on  board. 
Part  of  a  cargo  of  coffee  was  put  on  board'  at  Batavia,  with  the  intention  of  taking  it 
to  Antwerp,  but  there  not  being  enough,  the  vessel  went  to  Sourabaya,  another  port  in 
the  island  of  Java,  and  there  loaded  more  coffee,  with  the  intention  of  taking  it  to 
Antwerp,  returned  thence  to  Batavia,  and  thence  sailed  to  Antwerp.  Sourabaya  is 
not  in  the  direct  course  from  Batavia,  Singapore,  Penang,  or  Malacca,  to  Europe,  nor 
in  the  direct  course  of  any  one  of  those  four  places  to  any  other  of  them.  The  under- 
writers  were  ]}cld  liable.  Affirmed.  Loathly  v.  Hunter,  7  Bing.  517,  5  Moore  &  P. 
457,  I  Cromp.  &  J.  423,  s.  c.  at  Nisi  Priua,  Lloyd  &  W.  244. 
'^  Bums  V,  Ilolmwood,  Q.  B.,  1856,  19  Law  Reporter,  163.    The  policy  was  on 

*  goods  on  a  voyage  "  at  and  from  Liverpool  to  Cardiff,  whilst  there,  and  thence  to  all 
or  any  part  or  parts,  place  or  places,  islands  and  settlelhents  on  the  west  coast  of 
America,  in  the  Pacific,  and  seas  adjacent,  particularly  Acapnlco  and  Panama  on  the 
outward  voyage,  and  the  Chincha  Islands,  on  the  homeward,  backward  and  forward, 
or  forward  and  backward  in  any  order  or  succession,  during  the  vessel's  stay,  trading, 
discharging,  and  loading  there,  and  thence  back  to  a  p^rt  or  ports  of  discharge  in  the 
United  Kingdom."  The  vessel  arrived  at  Callao  and  sailed  thence  for  the  Chincha 
Islands,  and  took  a  full  cargo  of  guano,  with  which  she  returned  to  Callao,  at  which 
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port  and  a  market"  covers  the  vessel  while  on  her  way  from  that 
port  to  any  other  port  in  search  of  a  market,  to  which  it  is  usual 
to  go  for  that  purpose,  under  such  a  clause,  or  which  is  actually 
within  what  must  be  deemed  a  reasonable  distance.^ 

The  que^ition  of  the  order  in  which  ports  should  be  visited  is 
presented,  either  when  many  ports  are  named,  or  when  there  is 
liberty  to  touch  or  trade  at  ports  between  certain  termini,  or 


place  vessels  from  the  Chincha  Islands  clear,  and  sailed  on  her  homeward  voyage. 
After  being  at  sea  a  day  or  two,  the  vessel  sprang  a  leak,  and  was  compelled  to  return 
to  Callao.  It  was  necessary  to  unload  the  cargo,  which  was  sold  for  less  than  it  cost 
to  toke  it  oat  of  the  vessel.  After  the  vessel  was  repaired,  she  retomed  to  the 
Chincha  Islands,  took  in  another  cargo  and  sailed  for  home,  and  was  lost  on  the  way. 
Held  a  deviation,  because  the  vessel  had  once  begun  her  homeward  voyage.  But  it  is 
sometimes  difficult  to  determine  when  the  outward  voyage  terminates.  In  Ashley  v. 
Pratt,  16  M.*&  W.  471,  a  ship  was  insured  "at  and  from  Liverpool  to  ports  and 
places  in  China  and  Manilla,  all  or  any,  duHng  the  ship's  stay  there  for  any  pui-poses, 
and  from  tkmce  to  her  port  or  ports  of  calling  and  dischai^ge  in  the  United  Kingdom." 
The  vessel  went  to  Tongkoo  in  China,  discharged  part  of  lier  cargo  there,  sailed  thence 
to  Manilla,  and  there  discharged  most  of  the  remaining  cargo.  Freights  bein^  low  at 
Manilla^  a  cai^  of  opium  was  taken  on  board  for  Tongkoo,  with  the  intention  of  there 
seeking  a  freight  back  to  the  United  Kingdom.  On  the  voyage  to  Tongkoo  the  vessel 
was  lost.  It  was  contended  that  the  voyage  back  firom  Manilla  to  Tongkoo  was  a 
deviation,  but  the  court  held  that  from  thence  meant  not  from  Manilla  only,  but  from 
any  place  in  China  or  Manilla.  This  case  was  affirmed  on  appeal.  Pratt  v.  A^ley, 
1  Exch.  257. 

In  Coffin  V.  Kewburyport  Mar.  Ins.  Co.,  9  Mass.  436,  a  ship  and  cargo  were  insured 
from  Newburyport  to  one  or  mo^  ports  beyond  the  Cape  of  Good  Hope,  one  or  more 
times,  at  and  from  them,  or  either  of  them,  to  her  port  of  discharge  in  the  United 
States,  with  liberty  to  touch  and  trade,  at  any  ports  and  places  on  the  outward  or 
homeward  voyages.  The  vessel  arrived  at  the  Cape  of  Good  Hope,  and  sailed  thence 
for  the  Isle  of  France.  It  was  held  that  an  intermediate  voyage  from  the  Isle  of 
France  to  the  Cape  of  Good  Hope,  and  back  to  the  Isle  of  France,  would  not  be  pro- 
tected by  the  policy. 

1  Thus,  where  a  vessel  was  insured  "  at  and  from  Boston  to  St.  Thomas,  and  a  mar- 
ket in  the  West  Indies,  and  at  and  from  thence  to%  port  of  discharge  in  the  United 
States,"  it  was  held,  that  if  there  was  no  market  at  St.  Thomas  the  master  might  go 
from  thence  to  any  port  in  the  West  Indies  for  a  market,' and  after  leaving  that  port 
might  return,  if  such  return  were  with  the  honest  intent  of  finding  a  market,  and 
might  visit  the  islands  in  any  order.  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303.  See 
also.  Maxwell  v.  Robinson,  1  Johns.  333,  where,  however,  the  court  said  they  did  not 
mean  to  say  that  the  same  construction  was  to  be  given  to  a  policy  in  any  other  trade 
than  that  to  the  West  Indies. 

In  Smith  t7.  Bates,  cited  2  Johns.  Cas.  299,  the  coart  said,  that  on  a  policy  to  a 
market  in  the  West  Indies,  the  vessel  might  go  from  market  to  market  until  the  whole 
cargo  was  disposed  of.  And  in  Gaithcr  v.  Myrick,  9  Md.  118,  it  was  held  that  the 
description  "  to  Valparaiso  and  a  market,"  woald  authorize  the  ship  to  visit  ports 
other  than  that  named. 

25* 
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embraced  within  a  oeitain  cooniry,  distiict,  or  coast  Under 
such  a  ltl>erty  all  need  not  be  visited*  The  insured  is  never 
bound  to  exercise  a  mere  liberty,  and  the  mere  omission  to  do  so, 
is  never  a  deviation*^  It  most  be  noticed,  however,  that  altbongh 
the  voyage  may  thas  be  shortened  by  the  omissioq  of*  a  termu 
nus  ad  quemj  it  most  not  be  by  the  omission  of  the  terminus  a 
quoj  as  by  commencing  the  voyage  at  a  point  in  the  roate  at 
which  the  vessel  had  only  liberty  to  stop.^ 


^  In  AfazBden  r.  Beid^  3  East,  572,  goods  were  insnied  "at  and  finom  Liverpool  to 
Palermo,  Messina,  Naples,  and  Leghorn,  provided  the  French  shonld  not  be  at  Leg- 
horn/' Intelligence  having  been  received  that  the  iVench  were  in  possession  of  Leg- 
horn, the  vessel  took  goods  and  cleared  for  Naples  only,  and  was  captured  before  arriving 
at  the  dividing  point.  It  was  held  that  the  vessel  had  a  right  to  go  to  Naples  alone, 
and  that  the  underwriters  were  liable.  So,  where  insorancc  was  effected  on  goods 
from  Boston  to  Tereeum  and  back  to  a  port  of  discharge  in  the  United  States^  a  qnar- 
ter  per  cent,  to  be  added  for  every  other  port  nsed  in  the  Western  Islands  besides 
Terccira,  and  the  vessel  went  immediately  to  Graciosa,  one  of  the  Western  Islands,  it 
was  h6ld  not  to  be  a  deviation.  Hale  t;.  Mercantile  Mar.  Ins.  Co.,  6  Pick.  172.  The 
mle  has  been  laid  down  the  same  way  in  New  Toik.  Kane  o.  Columbian  Ins.  Co.,  2 
Johns.  264.  The  voyage  in  this  case  was  from  New  York  to  Antigua,  and  at  and 
from  thence  to  Cnra^oa.  It  was  held  that  the  vessel  might  go  to  ^ara9oa,  without 
going  to  Antigua,  although  she  sailed  on  a  voyage  to  the  latter  named  port,  and  the 
intedtion  to  go  to  Cnra^oa  was  formed  while  in  a  port  of  distress.  So,  in  South  Caro- 
lina, Cross  V.  Shutliffe,  2  Bay,  220,  where  the  vessel  was  insured  on  a  voyage  from. 
Charleston  to  Cape  de  Verd  Islands,  and  from  thence  to  the  coast  of  Africa,  it  was 
held  that  the  vessel  might  go  directly  to  Africa,  the  evident  intention  of  the  parties 
being  that  the  vessel  should  have  liberty  to  stop  at  the  Cape  de  Verd  Islands,  which 
liberty  the  master  was  not  bound  to  exercise.  And  where  a  vessel  was  insured  from 
St.  Jdhns  to  Kingston,  and  a  market  in  Jamaica,  with  orders  to  proceed  to  Jamaica, 
and  when  off  the  east  end  of  that  inland,  to  proceed  to  Port  Maria,  if  in  season  to 
fulfil  a  contract  for  the  delivery  of  goods  at  that  place,  but  otherwise  to  proceed  to 
Kingston,  and  then  go  to  Port  Maria,  it  was  held  that  the  vessel  might  go  directly  to 
Port  Maria,  although  these  orders  were  not  communicated  to  the  underwriters. 
Houston  V.  New  England  Ins.  Qb.,  5  Pick.  89.  But  in  Marine  Ins.  Co.  v.  Stras,  1 
Munf.  408,  where  insurance  was  made,  "  at  and  from  Norfolk  to  Cura9oa,  with  liberty 
of  going  to  any  other  island  in  the  West  Indies,  or  any  other  port  on  the  Spanish 
Main,  and  at  and  from  thence  back  to  Richmond,''  it  was  held  that  the  vessel  was 
bound  to  proceed  to  Cura9oa  first,  and  could  not  stop  at  St.  Thomas  and  sail  from 
thence  home. 

^  As  where  a  ship  and  freight  were  insured  "at  and  from  Calcutta,  with  liberty  to 
tojich  at  Madras,  for  trade,  and  to  take  in  a  part  of  her  cargo,"  beginning  the  said 
adventare  "  at  and  from  Calcutta,  and  to  endure  until  her  arrival  at  New  York,"  it 
was  held  that  a  voyage  from  Madras  to  New  York,  the  vessel  not  having  been  at  all  at 
Calcutta,  was  not  covered  by  the  policy.  Murray  v.  Colombian  Ins.  Co.,  4  Johns. 
443.  In  Maryland  Ins.  Co.  v.  Bossiere,  9  Gill  &  J.  121,  insurance  was  effected  on  the 
return  caigo  of  a  vessel,  at  and  from  St.  Andreas  to  Baltimore,  with  the  liberty  of  two 
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If  any  or  all  of  these  ports  are  visited*  they  must  be  visited  in 
their  proper  order.  What  this  order  is,  it  may  not  always  be 
easy  to  determine  by  rules  of  law.  We  should  say,  however, 
first,  that  if  the  ports  be  namM  in  the  policy,  they  must  be 
visited  in  the  order  in  which  they  are  named^^  unless  the  policy 
itself,  the  order  of  the  enumeration,  the  character  of  the  voyage, 
or  other  similar  circumstances,  show  that  this  order  was  acci- 
dental, and  not  intended  to  prescribe  the  course  of  the  voyage. 
Secondly,  if  the  ports  are  not  enumerated,  or  are  mentioned  in  an 
order  not  intended  to  direct  the  course  of  the  voyage,  the  ports 
entered  must  be  visited  in  their  geographical  order.^  This  gen- 
erally means,  but  does  not  always  or  necessarily  mean,  the  order 
in  which  they  would  stand  on  a  map ;  but  it  may  differ  from 
this,  for  what  is  intended  is,  that  order  which  is  most  consonant 
with,  or  conducive  to  the  progress  of  the  ship  to  its  ultimate  des- 
tination.^ This  last,  is  the  rule  which  in  fact,  enters  into  all  the 
others.  Thus,  whether  an  island  is  to  be  included  in  a  designa« 
tion  in  the  policy,  is  to  be  determined,  not  by  the  geography, 
but  by  commercial  usage.*  And,  generally,  whatever  be  the 
words  used,  or  however  wide  the  liberty  given,  if  there  be  a  * 
definite  ultimate  destination,  this  liberty  must  be  construed  and 
exercised  in  such  a  way  as  shall  be,  on  the  whole,  recon- 
cilable with  the  proper  progress  of  the  vessel  towards  that  desti- 
nation.® 


other  ports  on  the  Spanish  Main,  and  at  and  from  any  of  them  to  Baltimore.  In  the 
order  for  insarance,  mention  was  made  that  the  vessel  was  reported  as  having  sailed 
from  San  Bias  for  St.  Andreas.  The  vessel  had  sailed  from  St.  Andreas  for  Cordea 
and  San  Bias,  and  was  proceeding  from  the  latter  ^ce  to  St.  Andreas,  when  she  was 
lost.    The  court  held  that  the  risk  had  not  commedlR. 

^  Thas,in  Beatson  v.  Haworth,  6  T.  R.  531,  the  policy  was  on  the  ship,  "at  and 
fiom  Fisherrow  to  Gothenburgh,  and  back  to  Leith  and  Cockenzie/'  On  iH  home- 
ward voyage,  the  ship  pnt  into  Cockenzie  before  going  to  Leith.  The  latter  port  was 
farther  from  Gothenboigh  than  Cockenzie,  bat  it  was  held  to  be  a  deviation  to  put  into 
Cockenzie  first. 

*  See  Clason  r.  Simmonds,  cited  6  T.  B.  533. 

*  See  Gairdner  v.  Senhoase,  3  Taunt' 16. 

*  Robertson  r.  Clarke,  1  Bing.  445,  8  Moore,  622 ;  Robertson  t;.  Mohey,  Ryan  & 
M.  75. 

^  A  very  liberal  construction  was  put  upon  the  policy  in  Bragg  v,  Anderson,  4  Taunt. 
229.  The  insurance  was  "  at  and  from  Martinique,  and  all  or  any  of  the  West  India 
islands  to  London,  the  ship  to  have  liberty  to  proceed,  sail  to,  and  to  touch  and  stay 
at  any  ports  or  places  whatsoever."    The  ship  sailed  ih)m  Martinique  to  St.  Domingo, 
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If  such  ultimate  destination  is  not  designated,  then  it  seems 
that  any  permitted  port  may  be  visited  in  any  order,  for  the  pur- 
pose of  obtaining  instructions  or  orders  which  shall  determine 
the  final  destination  of  the  slRp.^  In  a  late  case,  the  voyage 
was  from  New  York  to  Gibraltar,  and  at  and  from  thence  to 
Tarragona,  with  liberty  of  using  one  other  port  between  Tarra- 
gona and  Gibraltar,  and  at  and  thence  to  New  York.  By 
a  subsequent  indorsement,  permission  was  given  to  stop  at 
one  other  port  between  Tarragona  and  Gibraltar.  The  court 
held,  that  this  latter  clause  gave  the  right  to  stop  at  one 
other  port  between  the  places  mentioned,  on  the  homeward 
voyage.^ 


which  was  mnch  oat  of  her  direct  coarse  to  London,  took  in  her  cargo  at  St.  Domingo, 
and  sailed  thence  for  London.  Sir  James  Mansfield,  C.  J.,  held  this  not  to  be  a  devia^ 
tion. 

1  Mellish  V.  Andrews,  16  East,  312,  2  M.  &  S.  27  ;  8.  c.  Andrews  v.  Meliish,  5  Taant. 
^96.  The  policy  in  this  case,  was  from  London  to  the  ship's  port  or  ports  in  the 
Baltic.  It  was  held,  that  before  the  port  of  discharge  was  selected,  the  vessel  was  not 
confined  to  take  the  ports  in  a  snccessiye  order,  bat  might  return  to  a  port  she  had 
quitted  for  orders  as  to  her  port  of  discharge,  and  it  was  said,  that  after  the  port  of  dis* 
diarge  is  selected,  the  ship  must  proceed  direct,  touching  at  ports  onlj  in  a  successive 
order.  In  Armet  v.  Innes,  4  J.  B.  Moore,  150,  the  policy  was  "at  and  from  London 
to  New  South  Wales,  and  from  thence  to  the  ship's  loading  port  or  ports  in  the  East 
Indies  and  elsewhere,  forwards  and  backwards,  and  backwards  and  forwaiHs,  as  well 
on  the  other  side,  as  at  and  on  this  side  the  Cape  of  Good  Hope,  in  ports  and  at  sea^ 
at  all  times  and  in  all  places,  on  all  services  until  her  safe  arrivid  at  her  port  of  dis- 
charge in  Great  Britain."  It  was  also  provided,  that  "  it  should  be  lawful  for  Uie  ves- 
sel in  the  voyage  insured,  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or 
places  whatsoever  and  wheresoever  and  for  any  purpose  whatsoever."  The  vessel  went 
with  convicts  from  London  to  New  South  Wales,  thence  in  ballast  to  Batavia,  where 
she  took  on  board  a  quantity  of  iron  in  bars,  which  she  discharged  at  Sourabaya  and 
was  there  loaded  with  a  full  cajHp  of  Hce,  with  which  she  sailed  for  the  Mauritius, 
where  part  was  unloaded,  anJSio  vessel  being  injured,  was  broken  up.  Held  to 
be  no  deviation,  partly  on  the  ground  of  the  existence  oi  a  usage  for  vessels  in 
voyag^of  that  description  to  trade.  See  also,  Ashley  v.  Pratt,  16  M.  &  W.  471, 
1  Exch.  257. 

'^  Perkins  v,  Augusta  Ins.  and  Banking  Co.,  Sup.  Jud.  Ct.  Mass.,  Nov.  T.  1855. 
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SfiCTION   V. 

THAT  A  DEVIATION  MUST  BB  VOLUNTARY. 

Deviation  applies  only  to  a  voluntary  act  The  very  defini« 
tion  shows  that  any  change  which  can  be  justified,  or  shown  to 
proceed  from  a  just  cause,  is  not  a  deviation.  Ahd,  of  course, 
no  act  done  under  compulsion,  can  be  regarded  as  a  deviation.^ 
The  change  of  risk,  to  operate  as  a  ^^  deviation,"  must  be  not  only 
voluntary,  but  unnecessary ;  or  rather,  if  it  be  necessary,  it  must 
be  considered  as  compelled,  rather  than  as  voluntary.  If,  there- 
fore, it  be  necessary  to  go  out  of  the  course  for  repairs,  to  obtain 
provisions,  or  for  any  such  sufficient  cause,  it  is  no  deviation;^ 


^  Winthrop  v,  UDion  Ins.  Co.,  2  Wash.  C.  C.  7.  In  this  case,  the  vessel  was  put  in 
the  hands  of  the  American  consnl  at  the  Isle  of  France,  on  account  of  the  death  of  her 
officers.  The  nnderwritAs  were  held  liable  for  acts  done  by  the  conshl,  which,  had 
they  been  done  by  the  owners  or  their  agents,  wonld  haye  discharged  them.  So,  where 
a  vessel  was  canied  ont  of  her  course  and  detained  abont  six  weeks  by  a  cruiser,  it  was 
held  to  be  no  deviation.  Scott  v,  Thompson,  4  B.  &  P.  181.  In  Phelps  v.  Anldjo, 
2  Camp.  350,  it  was  held  that,  whore  the  master  of  a  merchant  vessel  was  6rdered  by  a 
man-of-war,  to  go  ont  to  sea  to  examine  a  strange  sail,  and  the  master  did  so  without 
remonstrance,  this  was  a  deviation,  it  not  being  proved  that  the  master  acted  under 
any  duress  or  compulsion.  Lord  EUaAorough,  C.  J.,  said  it  would  have  been  otherwise, 
"If  a  degree  of  force  was  exercised  Awards  him,  which  either  physically  he  could 
not  resist,  or  morally,  as  a  good  subject,  he  ought  not  to  have  resisted." 

^  In  Ponverin  v.  La.  State  M.  &  P.  Ins.  Co.,  4  Bob.  La.  234,  it  was  held,  that  a  ves- 
sel insured  from  New  Orleans  to  Vera  Cruz,  might,  on  her  way  through  Lake  Boigne, 
touch  at  the  Bay  of  St.  Louis  for  a  pilot  to  conduct  her  through  Pass  Christian. 

When  a  vessel  is  damaged  by  a  peril  of  the  sea,  she  may  go  out  of  her  course  to 
refit.  Mottenx  v.  London  Ass.  Co.,  1  Atk.  545 ;  Gilbert  v.  Readshaw,  Marsh.  Ins.  208, 
nom.  Guibert  v.  Readshaw,  Park,  Ins.  402 ;  Coffin  v.  Newbuiyport  Mar.  Ins.  Co.,  9 
Mass.  436,  447 ;  Coles  v.  Marine  Ins.  Co.,  3  Wash.  C.  C.  159 ;  Akin  v.  Miss.  M.  &  F. 
Ins.  Co.,  16  Mart.  Ia.  661 ;  Hall  v,  Franklin  Ins.  Co.,  9  Pick.  466 ;  Turner  v.  Pro- 
tection Ins.  Co.,  25  Maine,  51 5r  And  if,  after  the  risk  has  commenced,  the  vessel 
becomes  so  short  of  hands  that  the  voyage  cannot  safely  be  performed,  a  deviation  to 
obtain  a  crew  is  justifiable.  Cruder  v.  Philadelphia  Ins.  Co.,  2  Wash.  C.  C.  262.  In 
this  case,  the  vessel  was  at  a  port  when  the  loss  took  place,  but  as  no  crew  could  be 
obtained  there,  a  voyage  to  another  port  was  held  justifiable.  See  Cruder  v,  Penn.  Ins. 
Co.,  2  Wash.  C.  C.  339.  .  So,  where  the  loss  took  place  at  sea.  Winthrop  v.  Union 
Ins.  Co. A  2  Wash.  C.  C.  7. 

Where  a  vessel  is  driven  ont  of  her  course  by  stress  of  weather,  of  course,  this  is  n6 
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but  it  becomes  a  deviation,  if  carried  beyond  the  pecessity. 
Thus,  if  a  master  meets  with  an  accident,  or  finds  his  ship  for 
any  cause  in  need  of  repair  and  refitting,  it  is  his  duty,  suppos- 
ing the  need  to  be  of  sufficient  magnitude,  to  go  to  the  nearest 
and  most  accessible  port  in  which  he  can  obtain  all  that  he 
wants.  And,  if  on  reaching  that  port,  or  by  information  received 
on  the  way  thither,  he  learns  that  he  cannot  get  the  necessary 
repairs  or  supplies  there,  he  may  go  to  another  port,  and  then, 
under  the  same  condition,  to  another,  until  his  ship  be  repaired 
and  refitted,  and  it  will  be  no  deviation, — provided^  that  he  use 
all  proper  means  and  diligence  to  lose  as  little  time  in  this  way, 
and  depart  as  little  from  the  voyage  intended,  as  may  be  con- 
sistent with  the  effectual  repair  or  supply  which  he  needs.^  For, 
whatever  be  the  necessity,  unnecessary  delay  or  waste  of  time  or 
wandering  under  that  necessity,  will  be  a  deviation.^    But  if  a 


deyiation.  Campbell  v.  Willianuon^  2  Baj,  237  ;  Miller  v.  Rnssell,  1  Bay,  309.  Bat 
after  the  storm  has  subsided,  or  the  necessity  which  compelled  the  deviation,  ceased  to 
exist,  the  vessel  should  pursue  the  direct  course  for  the  port  of  destination.  Harrington 
V.  Halkead,  P&rk,  Ins.  403 ;  Lavabre  v.  Wilson,  1  Doug.  234.  See  Neilson  v.  Col.  Ins. 
Co.,  3  Caines,  108, 1  Johns.  301.  And  in  Delaney  v.  Stoddart,  1  T.  B.  22,  it  was 
held,  that  where  a  vessel  in  her  loading  port  was  driven  out  into  another  port  by  a 
storm,  she  might  continue  her  voyage  from  there,  without  going  back  to  the  port  from 
which  she  was  driven. 

If  a  vessel  cannot  enter  hep  port  of  destination,  on  account  of  the  lowness  of  the 
water,  or  remain  off  the  port  for  fear  of  shipwreck,  she  may  go  to  another  port.  Byrne 
v.  La.  State  Ins.  Co.,  19  Mart.  La.  126.  In  Stocker  v.  Harris,  3  Mass.  409,  a  vessel 
insured  "under  whatever  papers  she  might  saj},"  went  out  of  her  course  to  obtain 
papers;    Held,  that  this  was  not  such  a  necessity  as  would  justify  a  deviation. 

In  Wiggin  r.  Amory,  13  Mass.  118,  the  vessel  was  loaded  at  Bayonne,  and  in 
attempting  to  go  out  of  the  harbor  struck  on  a  bar,  and  was  obliged  to  put  back  for 
repair.  "  It  was  found  necessary  or  most  for  the  interest  of  all  concerned,  to  send 
part  of  the  caigo  round  to  Passage  to  be  there  reladen."  After  the  repairs  were 
finished  the  vessel  went  to  Passage,  took  in  her  cargo  and  proceeded  on  her  homeward 
voyage.    Held,  not  to  be  a  deviation. 

The  master  is  not  obliged  before  deviating,  to  sacrifice  a  deck  load,  unless  perhaps 
the  whole  trouble  is  caused  b^  his  being  overloaded.  American  Ins.  Co.  v.  Franda, 
9  Barr,  390. 

1  Hall  p.  Franklin  Ins.  Co.,  9  Pick.  466,  483;  Motteux  o.  London  Ass.  Co.,  1  Atk. 
545. 

3  Turner  v.  Protection  Ins.  Co.,  25  Maine,  515*.  The  vessel,  in  this  case,  was  insured 
on  a  voyage  from  Havana  to  St.  Petersburg.  Soon  after  leaving  port,  the  vessel  met 
with  a  disaster,  and  the  master  was  compelled  to  seek  a  port  for  repair.  He  altered  his 
course  for  Boston,  which  was  not  the  nearest  port,  and  when  within  fourteen  miles  of 
Cape  Cod,  the  weather  being  thick  and  hazy,  he  ran  into  Portland.  The  court  said :  "  To 
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vessel  is  driven  by  a  strict  necessity  into  a  port,  which  it  would 
have  been  a  deviation  to  enter  without  such  necessity,  this  is 
not  made  a  deviation  by  proof  that  the  master,  before  the  neces- 
sity and  without  reference  to  it,  intended  to  enter  that  port,  pro- 
vided the  necessity  occurred  before  he  took  any  steps  to  carry 
that  intention  into  effect^ 

So  too  it  is,  if  not  a  necessity,  or  a  compulsion,  yet  a  justify- 
ing  cause  for  a  change  of  risk,  that  it  was  undergone  for  the  pur- 
pose of  avoiding  a  peril.^  Thus,  if  a  ship,  to  avoid  seizure  in 
port,  goes  to  sea  before  she  is  properly  loaded,  and  is  thereby 
obliged  to  put  into  a  port  out  of  the  course  of  her  voyage, 
the  insurers  are  still  liable.^  So,  if  the  port  of  destination  is 
obstructed  by  ice,  the  vessel  may  put  into  a  neighboring 
port* 

Similar  and  analogous  questions. occur  in  this  case,  as  before. 

Was  the  peril  so  escaped,  of  sufficient  reality  and  magnitude  to 

justify  the  departure  from  the  usual  course,  and  was  the  departure 

no  greater  in  extent,  either  of  space  or  time,  than  was  reasonably 

^necessary  to  make  this  escape  effectual.^    Nor,  does  it  seem  to 


detenaioe  what  port  to  seek  for  repair,  the  master  "^should  consider  the  extent  of  the 
danger,  its  position,  as  near  to,  or  more  distant  from  the  course  of  the  vojage,  and  the 
fftdlity  and  speed  with  which  the  necessary  machinery,  materials,  and  labor,  can  be  pro- 
cnred  and  apptied  to  the  Tessel's  nse.  The  master,  in  most  cases,  mnst  be  the  principal 
jadge  of  the  degree  of  peril  to  which  his  vessel  is  exposed,  and  of  her  ability  to  proceed 
with  safety  to  a  nearer  or  to  a  more  distant  port,  and  of  the  fadlities  for  repairing  her 
at  different  ports.  If  he  is  competent  and  faithfal,  his  decision  respecting  these  matters, 
made  in  good  faith,  should  be  satisfactory  to  all  interested,  although  he  should  err  in 
judgment."  It  was  accordingly  held,  that  the  master  had  not  acted  improperly  in 
selecting  Boston  as  the  port  of  repair,  and  that,  on  arriTing  off  that  port,  he  exercised  a 
wise  discretion  in  going  to  Portland. 

1  Kingston  v.  Phelps,  cited  7  T.  R.  165 ;  Hobart  v.  Norton,  8  Pick.  159. 

3  As  capture.  DriscoU  v.  Boyil,  1  B.  &  P.  313 ;  Whitney  v.  Haven,  13  Mass.  172 ; 
Reade  v,  Comm.  Ins.  Co.,  3  Johns.  352;  Post  v.  Phoenix  Ins.  Co.,  10  Johns.  79; 
Goyon  v.  Pleasants,  3  Wash.  C.  C.  241 ;  Lee  v.  Gray,  7  Mass.  849,  352.  In  Gov- 
emenr  v.  United  Ins.  Co.,  1  Caines,  592,  the  captain  of  a  Danish  vessel,  fearing  cap- 
ture by  the  British,  put  his  vessel  under  the  protection  of  an  American  ship  of  war,  the 
captain  of  which  sent  the  vessel  home  as  a  prize,  and  it  being  captured  on  the  way,  the 
underwriters  were  held  liable. 

*  OrBeilly  v.  Gonne,  4  Camp.  249. 

*  Graham  v.  Comm.  Ins.  Co.,  1 1  Johns.  852. 

*  In  Oliver  v.  Maryland  Ins.  Co.,  7  Cranch,  487,  Marshall,  C.  J.,  states  the  law  as 
follows  :  "  No  doubt  is  entertained,  that  the  danger  of  capture  from  the  Algerines,  if 
proved  to  be  real  and  immediate,  would  justify  the  continuance  in  port.    And  the 
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be  material,  that  the  peril  which  the  ship  thus  endeavors  to 
escape,  should  be  one  that  is  insured  against.  This  may  not  be 
certainly  the  law,  but  assuredly  a  change  of  risk  would  be  no 
deviation,  when  it  was  made  to  avoid  a  peril,  which,  although 
not  insured  agtiinst,  would  naturally  affect,  if  it  were  encoun- 
tered, other  risks  that  were  insured  against.  And  most  real  and 
substantial  risks  are  so  far  connected,  that  those  insured  against 
can  seldom  be  wholly  independent  of,  or  unaffected  by  others 
against  which  insurance  is  made.^ 


apprehension  of  such  danger,  if  founded  on  reasonable  evidence,  would  produce  a  like 
effect.  Bat  in  each  case,  the  danger  most  not  be  a  mere  general  danger,  indefinite  in 
its  application  and  locality.  If  it  were  so,  in  time  of  war,  any  delay,  however  long,  in 
a  port  would  become  excusable,  for  there  would  always  be  ^danger  of  capture  from  the 
enemy's  cruisers.  Nor  is  it  sufficient  that  the  danger  should  be  extraordinary,  for  then 
any  'considerably  increase  of  the  general  risk  would  authorize  a  similar  delay.  The 
danger,  therefore,  must  be  obvious  and  immediate  in  reference  to  the  situation  of  the 
ship  at  the  particular  time.  It  must  be  such  as  is  then  directly  applied  to  the  inter- 
ruption of  the  voyage,  and  imminent ;  not  such  as  is  merely  distant,  contingent,  and 
indefinite."  See  also,  Higgin  v.  Patapsco  Ins.  Co.,  7  Harris  &  J.  279,  where  it  wa» 
held,  that  a  deviation  to  avoid  a  capture  which  would  not  be  justified  by  the  law  of 
nations,  was  not  justifiable,  the  captain  having  no  valid  reason  to  suppose  that  the  force 
in  possession  of  the  place  which  he  avoided,  would  violate  the  rights  of  a  neutral.  In 
Murden  v.  South  Carolina  Ins.  Co.,  3  Const.  H.  200,  the  terminus  ad  quern  was  changed 
on  tlie  ground  that  the  vessel  was  importing  slaves,  and  that  this  was  prohibited  by  an 
act  of  Congress,  and  also,  on  the  ground  that  the  master  apprehended  that  war  had 
broken  out.  The  latter  was  considered  a  groundless  pretext,  and  it  was  held,  that  as 
both  parties  knew  of  the  act  of  Congress,  it  furnished  no  excuse  for  the  deviation.  In 
Kiggin  t*.  Patapsco  Ins.  Co.,  svpra,  it  was  held,  that  though  a  vessel  may  deviate  to 
obtain  information  in  regard  to  her  port  of  destination  being  in  possession  of  the  ene- 
my, yet,  if  there  is  a  port  in  the  direct  line  of  the  voyage,  she  cannot  go  to  one  out  of 
the  course. 

•  1  In  O'Reilly  v.  Eoyal  Exch.  Ass.  Co.,  4  Camp.  246,  the  goods  were  warranted  free 
of  capture  and  seizure  in  port.  To  avoid  seizure,  the  vessel  left  port  in  an  unseawor- 
thy  condition,  and  was  obliged  to  put  into  another  port,  out  of  the  course  of  the  voyage. 
Held,  that  the  underwriters  were  not  liable,  on  the'  express  ground  that  the  deviation 
was  to  avoid  a  peril  not  insured  against.  Breed  r.  Eaton,  10  Mass.  21,  seems  to  be  to 
the  same  effect.  Goods  were  insured  on  a  voyage  from  Liverpool  to  jSavannah.  On 
arriving  off  Savannah,  the  master  learned  that  the  non-importation  act  was  in  force, 
and  that  under  it,  his  goods  were  liable  to  seizure  and  confiscation.  To  avoid  this, 
and  fbr  no  other  reason,  the  master  deviated.  The  case  is  briefly  reported.  The 
defence  was  twofold,  that  the  underwriters  were  not  liable  for  a  deviation  to  avoid  a 
peril  not  insured  against,  and  that  no  insurance  against  the  laws  of  their  own  country 
could  bind  the  insurers.  The  reporter  then  adds,  "And  the  court  being  of  this  opin- 
ion, the  plaintiffs  were  nonsuit."  It  does  not  then  appear  directly,  from  this  statement, 
on  which  ground  the  opinion  of  the  court  proceeded.  But,  as  the  case  was  argued  on 
an  agreed  statement  of  facts,  part  of  which  was,  that  the  plaintiff  should  become  non- 
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If  a  ship  is  warranted  to  depart  with  convoy,  it  is  no  devia- 
tion if  she  sail  to  the  port  of  rendezvous  for  convoy.^  And  the 
law  permits  her  to  do  this,  if  she  is  not  warranted  to  sail  witJi 
convoy.^  So,  too,  a  deviation  on  the  voyage,^  or  a  delay  in 
port,^  for  the  purpose  of  joining  convoy,  is  justifiable,  if  rfeson- 
ably  necessary  for  that  purpose.  But  it  seems  that  if  only 
liberty  to  join  convoy  be  given,  the  insured  is  not  bound  to  join 
convoy,  but  may  waive  his  right.^ 

It  is  quite  certain  that  a  delay  or  a  departure  from  the  course 
to  save  life  on  board  another  vessel,  or  even  to  give  assistance  to 
those  in  distress,  is  not  a  deviation.  Always  provided,  however, 
that  the  change  of  course,  or  the  delay,  was  no  greater  and  no 
longer  continued    than    the    cause    for    it  actually  required.^ 


suit,  if  the  court  should  be  of  opinion  that  the  deviation  discharged  the  underwriters, 
we  maj  infer  the  case  was  decided  on  this  ground,  more  especiallj,  as  it  is  not  very 
apparent  how  the  question  as  to  the  legality  of  the  insurance  could  arise.'  But,  however 
this  may  be,  the  weight  of  authority  seems  to  be  in  favor  of  the  view,  that  a  departure 
from  the  course  to  avoid  a  peril,  although  that  peril  is  not  insured  against,  is  no  deviation. 
This  must  not  be  confounded  with  the  question  before  discussed,  of  an  abandonment  of 
the  voyage  on  account  of  a  peril.  In  Robinson  v.  Marine  Ins.  Co.,  2  Johns.  89,  the  ves- 
sel was  insured  against  sea  risks  only,  and  a  deviation  to  avoid  capture,  was  held  to  be 
justifiable.  This  case  was  decided  principally  on  the  authority  of  Scott  v.  Thompson, 
4  B.  &  P.  181,  where  it  was  held,  that  if  a  ship  is  insured  against  sea  risk  and  fire  only, 
and  is  carried  out  of  its  course  by  a  peril  not  insured  against,  tl^e  underwriters  are  liable 
for  a  loss  by  one  of  the  perils  insured  against.  To  the  same  point  is  Green  v.  Elmslie, 
Peake,  N.  P.  212.  Mr.  Araould,  1  Ins.  406,  distinguishes  between  a  vessel  being  com- 
pelled to  deviate,  by  a  peril  not  insured  against,  and  a  deviation  to  avoid  a  peril  of  this 
description,  holding  the  insurers  not  liable  in  the  latter  case.  This  distinction  is  repu- 
diated ,by  Mr.  Phillips,  1  Ins.  §  1023,  all  the  authorities,  however,  which  he  cites  to 
this  point  do  not  support  his  opinion.  In  Riggin  v.  Patapsco  Ins.  Co.,  7  Harris  &  J. 
.279,  a  strong  opinion  was  expressed  in  favor  of  holding  the  underwriters  liable  in  case 
of  a  deviation  to  avoid  a  peril  not  insured'  against,  but  the  point  was  not  decided. 

^  See  cases  ante,  p.  123,  n.  3. 

2  Bond  »,  Nutt,  2  Cowp.  601. 

•Enderby  r.  Fletcher,  Park,  Ins.  410;  D'Aguilar  v.  Tobin,  Holt,  N.  P.  185,  2 
Marsh.  265 ;  Patrick  v.  Ludlow,  3  Johns.  Cas.  10. 

*  Snowden  t;.  Phoenix  Ins.  Co.,  3  Binn.  457. 

^  Hesclton  v.  Allnutt,  1  M.  &  S.  46. 

B  There  can  be  no  doubt  at  the  present  day,  but  that  a  deviation  to  save  life  on 
board  another  vessel  is  justifiable.  In  the  case  of  The  Schooner  Boston,  1  Sumner, 
328,  Mr.  Justice  ^ory  said :  "  The  stopping  for  this  purpose  could  not,  in  my  judg- 
ment, be  deemed  by  any  tribunal  in  Christendom  a  deviation  from  the  voyage,  so  as  to 
discharge  any  insurance,  or  to  render  the  master  criminally  or  civilly  liable  for  any 
subsequent  disasters  to  his  vessel  occasioned  thereby."  See  also.  Bond  v.  Brig  Cora, 
2  Wash.  C.  C.  80;  Lawrence  v.  Sydebotham,  6  East,  45;  The  Ship  Henry  Ewbank, 

VOL.  IL  26 
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Whether  it  is  a  sufficient  excuse  or  necessity  for  a  deviation, 
that  it  was  intended  to  save  life  on  board  the  vessel  insured,  may 
not  be  so  certain.  We  should  say,  generally,  it  is  a  sufficient 
necessity.  But  if  the  necessity  arose  from  not  havmg  sufficient 
meafis  of  cure  on  board,  and  they  were  such  as  the  vessel  should 
carry,  then  it  would  be  a  deviation  and  would  discharge  the 
underwriters.^     But  it  seems  to  be  held  that  a  delay  or  a  depart- 


1  Samner,  400 ;  Settle  v.  St.  Louis  Pcrpet.  M.,  F.  &  L.  Ins.  Co.,  7  Mo.  379 ;  Walsh  v. 
Homer,  10  Mo.  6. 

^  The  question  as  to  the  right  of  master  to  deyiate,  in  order  to  save  life  on  board  hb 
own  vessel,  is  not  without  its  difficulty.  There  can  be  no  doubt  that  if  so  many  of  the 
«rcw  become  disabled  by  sickness,  that  the  vessel  cannot  be  navigated  in  safety  to  her 
destined  port,  a  deviation  to  obtain  a  crew  is  justifiable.  So,  too,  if  the  provisions 
give  out  through  no  fault  of  those  on  board  the  vessel,  there  being  no  question  as  to 
the  vessel's  sea-worthiness  in  this  respect,  when  she  left  port,  the  underwriters  aie  lia- 
ble for  a  loss  notwithstanding  a  deviation.  But  if  a  person  rightfully  on  board  be 
taken  sick,  and  for  the  sole  purpose  of  saving  his  or  her  life,  the  master  puts  into 
port,  the  question  is  one  of  some  difficulty,  whether  the  underwriters  are  not  thereby 
dischai^d.  In  Perkins  v.  Augusta  Ins.  &  Banking  Co.,  Sup.  Jud.  Ct.,  Mass.,  Nov.  T. 
1855,  the  wife  of  the  captain  was  on  board  in  a  pregnant  condition.  To  obtafti  medi- 
cal assistance  and  advice,  the  captain  deviated  from  his  course  and  put  into  Gibraltar. 
The  court  decided  that  a*deviation  to  save  life  on  board  was  justifiable,  provided  it 
was  necessary.  Merrick,  J.,  said :  "  To  make  the  excuse  vaUd  and  efiectnal,  it  must, 
without  doubt,  be  shown  that  there  was  a  real  necessity  for  the  departure  of  the  vessel 
from  its  proper  course.  The  exigency  which  demands  relief  must  be  equal  in  impor- 
tance to  the  intervention  which  is  required  in  its  behalf.  Whether  it  exists  and  what 
it  is  must  always  be  a  question  of  fact.  To  determine  this  rightly,  all  the  circum- 
stances of  infirmity  and  suffering  and  of  relief  afforded  on  the  one  hand,  must  be  con- 
sidered in  connection  with  the  increased  length  of  the  voyage,  the  prolonged  timoi 
required  to  accomplish  it,  and  the  additional  risk  incurred  on  the  other.''  It  was 
then  stated  that  if  these  conflicted  it  became  the  duty  of  the  master  to  deviate.  The 
case  was  sent  back  to  the  jury  to  determine  whether  "  the  brig  was  taken  into  the  port 
of  Gibraltar,  solely  for  the  purpose  of  affording  succor  to  the  distressed  upon  a  fit  and 
proper  occasion." 

The  same  question  arose  in  the  early  case  of  Woolf  v,  Claggett,  3  Esp.  257.  A 
deviation  was  attempted  to  be  justified  on  the  ground  that  "  the  captain  was  taken  ill 
with  a  severe  fit  of  the  gravel :  That  the  mate,  having  pricked  his  finger  by  acci- 
dent, his  hand  and  arm  swelled  to  such  a  degree,  as  to  render  him  incapable  of  doing 
his  duty;  and  that  th^  put  into  Plymouth  for  the  purpose  of  procuring  medical  assist- 
ance." Lord  Eldm  held,  that  it  was  incumbent  on  the  plaintiff  to  show  that  he  had 
provided  against  accidents  of  this  nature,  by  every  proper  precaution,  as  to  medicines 
and  necessaries  for  the  voyage,  as  much  as  he  was  bound  with  respect  to  the  tightness 
of  the  ship.  That  the  plaintiff  should  show  that  the  surgeon  on  board  the  vessel  was 
provided  with  such  medicines  and  instruments  as  would  probably  become  necessary  in 
the  course  of  the  voyage,  arising  from  the  common  casualties  of  mankind.  In  this 
case,  the  ship's  surgeon  was  unprovided  with  a  syringe,  which  was  considered  to  b^ 
an  instrument  very  necessary  for  the  gravely  and  Lord  Eldm  was  of  the  opinion^ 
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ure  for  the  purpose  of  saving  property  is,  under  all  circum- 
stances/a  deviation  ;  ^  perhaps  for  the  reason  that  if  the  property 
be  saved,  the  salvors  may  claim  out  of  it  a  recompense  by  way  of 
salvage,  and  in  decreeing  salvage  an  admiralty  court  may,  and  in 
practice  always  does,  allow  for  the  loss  of  insurance.  A  delay 
for  the  purpose  of  towing  a  vessel  is  certainly  a  deviation.^ 

If  an  entirely  new  voyage  is  undertaken,  the  old  one  being 
wholly  abandoned,  this  is  of  course  a  deviation,  and  the  widest 
deviation;  although  it  is  not  often  the  ease,  that  such  under- 
talcing  of  a  new  voyage  could  be  so  far  justified  by  necessity, 
or  by  any  circumstances,  as  would  prevent  it  from  being  a  devia- 
tion, and  still  hold  the  insurers.' 


upon  the  whole  evidence,  that  the  plaintiff  had  failed  to  make  out  a  case  of  necessity. 
So  in  Kcttell  v,  Wiggin,  13  Mass.  68,  where  a  vessel,  insured  from  Gibraltar  to  the 
United  States,  with  liberty  to  proceed  to  the  Cape  de  Verd  islands  for  salt,  on 
arrival  at  the  Isle  of  May,  finding  that  there  was  a  scarcity  of  provisions  and  water 
there,  made  an  intermediate  voyage  to  procure  them,  it  was  held  to  be  a  deviation. 
This  was  decided  on  the  ground  that  the  vessel  should  have  been  sufficiently  pro- 
vided at  Gibraltar  to  have  enabled  her  to  stay  and  load  at  the  Isle  of  May  without 
depending  on  procuring  provisions  there.    See  Thomas  v.  Royal  Exch.  Ass.  Co., 

1  Price,  195. 

^  Bond  V,  Brig  Cora,  2  Wash.  C.  C.  80 ;  Mason  r.  Shij>  Blaireau,  2  Cranch,  240 ; 
Warder  r.  Goods,  etc.,  1  Pet.  Adm.  31. 
^  Hermann  v.  Western  M.  &  F.  Ins.  Co.,  13  La.  516;  Natchez  Ins.  Co.  v.  Stanton, 

2  Smedes  &  M.  340. 

•  In  Winter  v.  Delaware  Mut.  Ins.  Co.,  30  Pcnn.  State,  334,  insurance  was  effected 
on  a  vessel  and  cargo  from  Baltimore  to  Portland  in  Oregon.  The  vessel  put  into 
Rio  Janeiro  in  distress,  and  the  only  way  in  which  she  could  be  repaired  was  by 
funds  raised  on  a  bottomry  bond  payable  in  San  Francisco.  The  ship  sailed  for  this 
port,  but  was  again  obliged  to  put  back  to  Rio  Janeiro,  where  she  was  condemned  and 
sold  together  with  the  cargo.  It  was  contended  that  the  deviation  by  sailing  on  the 
voyage  to  San  Francisco  discharged  the  underwriters.  The  court,  per  Lowrie,  C  J., 
said :  "  It  was  certainly  the  duty  of  the  master,  under  the  circumstances,  to  provide 
for  the  transportation  of  the  merchandise  to  its  destination  by  the  best  means  in  his 
power,  and  so  carried,  it  would  still  be  under  the  protection  of  the  insurance.  If  he 
could  not  send  it  by  the  direct  route,  he  would  be  justified  in  sending  it  by  another ; 
or  in  taking  it  by  another  in  his  own  vessel,  if  he  could  not  get  it  repaired  so  as  to  go 
directly.  So  far  then  as  relates  to  the  merchandise,  the  accident,  and  the  necessary 
terms  of  repairing  it,  justified  the  change  of  route  by  San  Francisco."  See  post,  p.  309, 
n.  3. 
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SECTION  VI. 


OF  INTENDED   DEVIATION. 


If  before  the  policy  attaches,  the  insured,  acting  in  good  faith 
and  for  sufficient  reason,  wholly  abandons  his  intended  voyage, 
and  substitutes  another,  the  insurers  never  assume,  in  fact,  any 
risk,  because  no  risk  under  their  policy  ever  exists.  They  there- 
fore, in  commercial  phrase,  do  not  earn  the  premium,  and  it  may 
be  reclaimed  by  the  insured.^  And  if  an  entirely  different  voyage 
be  intended,  for  any  reason,  the  policy  upon  the  voyage  insbred 
never  attaches,  although  the  ship  is  at  the  proper  port,  and  sails 
from  it  at  the  proper  time  ;  for  she  never  sails  on  that  voyage. 
It  is  sometimes  a  little  difficult  to  reconcile  the  cases  which 
come  under  this  rule,  with  those  to  which  another  rule  is  appli- 
cable, namely,  that  which  declares  that  no  intended  change  shall 
amount  to  a  deviation,  until  the  insured  has  at  least  begun  to 
carry  it  into  effect ;  for  a  mere  intention  is  not  an  act ;  and  an 
intention  to  deviate  is  not  carried  into  effect,  although  something 
is  done  to  forward  it,  unless  that  something  is  an  actual  change 
of  risk.  Thus,  if  a  vessel  not  insured  as  a  letter  of  marque,  takes 
out  letters  and  arms  herself,  it  has  been  held,  by  some  authori- 
ties, that  this  act  does  not  discharge  the  insurers ;  ^  nor  if  shei 


^  See  ante,  ch.  5,  sect.  2,  p.  185. 

^  In  Benison  v.  Modigliani,  5  T.  B.  580,  the  ship  and  cargo  were  insured  from 
Liverpool  to  Oporto.  After  the  policy  was  taken  out,  the  insured  asked  permission 
to  take  guns  on  board,  and  to  have  a  letter  of  marque.  The  latter  was  refused,  but 
it  was  nevertheless  taken  out.  The  ship  was  taken  without  having  used  the  letter  in 
any  waj.  The  underwriters  were  discharged  on  the  ground  that  the  captain  had  "a 
strong  temptation  to  deviate,"  and  that  this  was  **  an  essential  alteration  of  circum- 
stances from  the  condition  of  the  vessel  at  the  time  of  the  insurance."  It  is  to  bo 
observed,  however,  that  permission  to  take  the  letter  of  marque  was  asked  and 
refused,  which  was  strong  evidence  of  the  intention  of  the  parties.  And  this  is  evi- 
dently considered  as  the  ground  on  which  the  case  was  decided,  in  Moss  v.  Byrom,  6 
T.  R.  379,  by  Lord  J^enyon,  C.  J.,  who  gave  the  opinion  of  the  court  in  Denison  v.  Modi- 
gliani.  In  Moss  v»  Byrom,  the  letter  of  marque  was  taken  with  the  view  of  inducing 
the  seamen  to  ship,  but  as  it  did  not  have  the  necessary  certificate,  it  was  invalid,  and 
the  question  presented  in  the  case  of  Benison  v.  Modigliani,  was  not  decided.  There 
are  some  dicta  in  England  on  this  subject,  which  clearly  show  that  the  mere  taking  a 
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defends  herself;  but  it  certainly  becomes  a  deviation  as  soon  as 
she  chases,  or  even  lays  to,  for  the  purpose  of  making  a  prize.^ 


letter  of  marque  woald  not  avoid  the  policy.  Thus  in  Raine  v.  Bell,  9  East,  195,  201, 
Lawrence^  3.,  said :  "  If  an  intention  to  deviate,  not  carried  into  effect,  will  not  avoid 
a  policy,  still  less  can  a  temptation  to  deviate.  If  the  doing  of  a  thing  do  not  alter  the 
risk  of  the  underwriter,  and  be  not  expressly  prohibited  to  be  done,  I  cannot  say  that 
it  vitiates  the  policy  as  upon  the  breach  of  an  implied  condition."  And  Lord  Ellen- 
horough,  C.  J.,  in  Jarratt  v.  Ward,  1  Camp.  2€d,  266,  said :  "  I  believe  the  general 
opinion  now  is,  that  a  mere  irritation  of  this  sort  shall  not  operate  as  a  deviation." 

In  this  country  the  authorities  are  in  accordance  with  the  view  that  the  mere  taking 
a  letter  of  marque  does  not  discharge  the  underwriters.  Wiggin  v,  Amory,  13  Mass. 
118,  14  Mass.  1, 10;  Wiggin  v.  Boardman,  14  Mass.  12 ;  Haven  v,  Holland,  2  Mason, 
230. 

1  One  of  the  earliest  cases  on  this  subject  is  Cock  v.  Townson,  Park,  Ins.  396,  where 
a  vessel  bound  from  Cork  to  Jamaica,  cruised  during  the  night  in  hopes  of  meeting 
with  a  prize.  This  was  held  to  be  a  deviation.  In  Jolley  v.  Walker,  Park,  Ins.  396,  "  the 
ship  was  warranted  to  proceed  on  that  voyage  with  sixty  men,  and  equipped  with 
twenty-two  guns,  eighteen  and  six  pound  shot,  and  sheathed  with  copper."  The  ship 
sailed  with  letters  of  marque,  and  was  directed  not  (o  cruise,  but  to  chase,  take,  and 
make  |)riEe  of  an  enemy's  ship,  if  one  should  be  met  in  the  direct  course  of  the  voyage. 
The  question  arose  whether  if  an  enemy's  vessel  was  pursued  and  lost  sight  of,  the  chase 
could  be  kept.  Lord  Man^fidd,  C.  J.,  left  it  apon  the  evidence  to  the  jury,  who  found  for 
the  plaintiffs.  In  Parr  v.  Anderson,  6  East,  202,  2  Smith,  316,  a  vessel,  insured  "with 
or  without  letters  of  marque,"  saw  a  sail  to  leeward,  altered  her  course  a  quarter  of  a 
point,  and  pursued  the  vessel  about  fifteen  minutes,  and  then  continued  her  voyage. 
At  the  first  trial  before  the  jury.  Lord  EUenbomugh  was  of  the  opinion,  "  that  the 
mere  liberty  to  carry  a  letter  of  marque,  would  not  justify  such  a  deviation ;  nor  give 
the  assured  a  liberty  of  engrafting  on  a  commercial  adventure,  an  adventure  for  hostile 
capture."  His  lordship  then  added :  "  But  if  it  were  for  the  purpose  of  defence  which 
might  happen  in  various  ways,  as  by  making  a  show  of  confidence  in  the  face  of  an 
enemy  with  a  view  to  deter  them  from  an  attack ;  or  if  that  could  not  be  accom- 
plished, with  a  view  to  obtain  some  advantage  in  the  conflict,  or  the  like,"  the  verdict 
should  be  for  the  plaintiff.  The  jury  having  found  a  verdict  for  the  defendant,  a  rule 
nm  was  obtained,  and  the  case  argued  before  the  King's  Bench,  and  sent  back  to  a  jury 
to  ascertain  the  usage  of  trade  if  any  in  similar  cases.  The  case  of  Jolley  v.  Walker, 
was  distinguished  on  the  ground  that  it  contained  no  liberty  to  take  letters  of 
marque,  and  that  the  warranty  in  regard  to  the  number  of  men  and  guns,  showed  that 
the  intention  was  to  nse  the  vessel  as  a  private  ship  of  war.  Of  the  further  progress 
of  the  case  of  Parr  v.  Anderson,  we  have  only  a  brief  note  by  Mr.  Parky  as  follows : 
"  This  case  came  on  to  be  tried  again  before  Lord  EUenhoroughy  and  a  special  jury. 
From  my  memory  of  what  passed,  having  been  one  of  the  counsel  in  it,  aided  by  a 
note  which  I  have  seen,  his  lordship  was  strongly  of  opinion  on  the  evidence,  that  this 
vessel  had  cruized,  which  of  course,  if  the  jury  so  thought,  would  put  an  end  to  the 
question.  The  jury  found  for  the  defendant ;  and  I  have  no  doubt  upon  that  grdund, 
from  the  evidence  of  the  plaintifTs  own  witnesses."  Park,  Ins.  398.  But  this  seems  to 
confine  the  use  to  which  a  letter  of  marque  may  be  put,  within  rather  narrow  limits.  In 
Hooe  V,  Mason,  1  Wash.  Ya.  207,  it  was  held  that  a  merchant  vessel  with  a  letter  of 
marque,  was  not  obliged  to  act  merely  on  the  defensive,  but  might  attack  and  chase  an. 

26* 
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If  the  owner  of  a  vessel,  insured  at  Boston  on  a  voyage  from 
Boston  to  New  Orleans,  changes  his  mind  after  the  insurance  is 


enemy  in  sight,  but  could  not  cruise  put  of  her  course  to  look  for  prizes.  And  Mr. 
Justice  Jackson,  in  Wiggin  v,  Amory,  13  Mass.  118,  127,  said:  ''The  only  material 
difference  between  a  privateer  and  a  ship  sailing  under  a  letter  of  marque,  is  the  use  to 
be  made  of  their  commissions.  The  one  intends  to  cruise  in  search  of  prizes,  and  the 
other  intends  to  attack  and  take  only  what  may  fall  in  her  way." 

In  Wiggin  v.  Amoiy,  13  Mass.  118,  it  was  held  that  the  capture  of  a  Tessel, 
although  the  vessel  did  not  go  off  of  her  course,  but  merely  delayed  for  a  few  hoais, 
was  a  deviation,  the  underwriters  not  knowing  that  a  letter  of  marque  was  taken.  In 
Wiggin  V.  Boardman,  14  Mass.  12,  the  facts  were  the  same,  except  that  the  jury  found 
that  the  defendant  knew  before  he  subscribed  the  policy  that  the  ship  was  armed  and 
equipped,  and  commissioned  as  a  letter  of  marque.  The  court  said :  "  The  knowl- 
edge that  a  vessel  is  armed,  and  has  a  commission,  does  not  necessarily  carry  with  it 
an  assent  that  the  vessel  shall  do  any  thing,  which  may  cause  a  delay  of  her  voyage, 
or  that  her  commission  shall  be  used,  except  for  defence.  It  may  be  that  she  is  armed 
only  for  the  purpose  of  defence,  and  that  her  commission  is  to  be  used  only  to  justify 
the  attack  of  such  vessels  as  may  come  in  her  way ;  and  possibly  the  capture  of  such 
vessels,  if  that  can  be  done  without  delaying  the  voyage."  The  underwriters  were 
therefore  held  not  to  be  liable. 

In  Haven  r.  Holland,  2  Mason,  230,  which  was  an  action  on  a  policy  of  insurance 
upon  merchandise  on  board  the  same  vessel,  the  Volant,  Story,  J.,  instructed  the  jury 
that  if,  when  the  Volant  wore  round  to  attack  the  other  vessel,  "  it  was  for  the  purpose 
of  self-defence,  to  intimidate  the  enemy,  and  to  repel  a  meditated  attack,  before  the 
Volant  should  herself  be  disabled,"  the  act  was  not  a  deviation,  but  otherwise,  if  it 
was  done  without  any  view  to  self-defence,  and  for  the  mere  purpose  of  making  a 
prize.    He  also  ruled  that  if  the  capture  was  made  in  self-defence,  the  master  had  a 
right  to  take  possession  of  the  prize,  and  man  it,  if  he  could  do  so  without  inju- 
riously weakening  his  own  crew.    In  regard  to  what  would  be  an  act  of  self-defence, 
the  learned  judge  said  :  ''  If  a  vessel,  supposed  to  be  an  enemy's  cruiser,  be  in  sight, 
and  apparently  intend  an  attack  upon  a  merchant  vessel,  the  master  of  the  latter  is 
bound  to  exercise  his  best  skill  and  judgment  as  to  the  time  and  mode  of  his  defence, 
and  if  he  act  honestly  and  fairly,  he  will  be  justified,  whatever  may  be  the  event     He 
is  not  bound  to  endeavor  to  make  his  escape  in  the  first  instance,  and  on  failure  of 
this,  to  meet  the  enemy ;  nor  is  he  bound  to  lay  by  or  fly  until  an  attack  is  commenced 
upon  him,  and  he  has  received  injury,  and  then,  and  not  before,  to  exert  hia  right  of 
self-defence.  The  law  vests  him  with  a  lai^  discretion  for  the  benefit  of  all  concerned. 
He  is  to  consult  the  safety  of  the  persons  and  property  on  board,  in  the  best  manner 
he  can.    He  may  lay  to,  or  chase  &e  enemy's  ship,  if  he  deem  that  the  most  efibctual 
means  of  securing  his  object.    It  may  be  his  best  course  to  begin  the  attack,  and  to 
attempt  to  cripple  the  enemy,  or  to  encourage  his  own  crew  by  commencing  a  chase, 
or  to  intimidate  the  enemy  by  laying  to,  and  showing  a  determination  to  resist  any 
attack."    Mr.  Phillips  mentions  a  subsequent  suit  between  a  shipper  of  goods  and 
the  owners  of  the  vessel,  in  which  it  appeared  "  that  the  taking  possession  of  tho 
captured  vessel  was  a  defensive  measure,  for  the  purpose  of  preventing  intelligence  of 
the  course  of  The  Volant  to  British  cruisers,  whereby  she  might  have  been  expose^ 
to  capture."    It  was  accordingly  held  not  to  be  a  deviation.    Gray  v.  Thomdike, 
8up.  Jud.  Ct.,  Mass.    Suffolk,  Nov.  T.  1817.    1  Phillips,  Ins^  \  1080.    We  havo 
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« 
effected,  and  the  vessel  sails  from  Boston  for  Liverpool,  this  is 

no  deviation,  because  the  policy  never  attaches.  The  voyage 
insored  against  never  begins,  although  it  is  true  that  until  the 
vessel  leaves  Boston  harbor  and  passes  the  lower  light,  her  route 
may  be  the  same  for  both  voyages.^  But  if  a  vessel,  after  being 
insured  on  such  a  voyage,  receives  goods  on  board  to  be  left  at 
Savannah  on  her  way  to  New  Orleans,  and  sails  with  this  inten- 
tion, it  seems  that  it  would  be  a  sailing  upon  the  voyage  to  New 
Orleans,  with  an  intention  to  deviate  from  it  as  soon  as  the 
vessel  reached  that  point,  at  which  a  vessel  bound  for  Savannah 
wonld  bear  away  for  that  port.  The  poUcy  would  therefore 
attach ;  and  until  the  vessel  actually  changed  her  course  there 
would  be  *no  deviation,  and  the  insurers  would  be  liable  for  a 
loss  occurring  while  the  vessel  was  on  the  route  which  she 
would  have  pursued  had  she  been  bound  to  New  Orleans  alone, 
but  not  for  a  loss  which  happened  after  she  had  entered  upon  a  - 
course  which  she  takes  only  because  she  is  bound  to  Savannah.^ 


examined  the  records  of  the  court,  but  have  been  unable  to  find  on  what  precise 
groaods  the  yerdict  of  the  jnrj  was  rendered.  If  a  vessel  on  a  fishing  voyage  has  lib- 
erty to  chase,  capture,  and  man  prizeSi  she  cannot  lie  nine  days  off  a  port  waiting  for 
an  enemy's  ship  to  come  out,  although  she  should  be  during  that  time  within  the  limits 
of  her  fishing-groand.  Hibbert  v.  Halliday,  2  Taunt.  428.  If  liberty  is  given  to  see 
a  prize  into  port,  the  ship  will  not  be  anUiorized  to  remain  in  port,  while  the  prize  is 
undeigoing  repair.  Jarratt  v.  Ward,  1  Camp.  263.  If  a  vessel  has  liberty  to  cruise 
and  captare,  she  may  convoy  her  prizes,  if  she  does  not  go  out  of  her  course  for  that 
porpose,  and  the  risk  is  not  increased  thereby.  Ward  v.  Wood,  13  Mass.  539.  But 
if  the  vessel  shortens  sail,  or  lays  to  in  order  to  let  the  prize  keep  up  with  her,  this  is 
a  deviation.    Lawrence  v.  Sydebotham,  6  East,  45. 

1  Wooldrige  v.  Boydell,  I  Doug.  16 ;  Tasker  v.  Cunninghame,  1  Bligh,  87 ;  Way 
r.  Modigliani,  2  T.  R.  30.  In  Forbes  v.  Church,  3  Johns.  Cas.  159,  a  cargo  was 
inaaied  finom  New  York  to  Andero.  The  vessel  cleared  for  Hamburg,  but.  on  the  way 
ibe  altered  her  course  with  the  intention  of  proceeding  to  St.  Andero,  and  going  thence 
to  Hambnig  at  a  more  favorable  season,  but  was  captured  on  the  way.  Held,  that 
the  Toyage  insured  had  never  conunenced.  See  Bain  v,  Kippen,  Millar,  Ins.  445,  and 
cases  in  note  infra. 

*  Foster  v.  Wilmer,  2  Stra.  1249 ;  Carter  v.  Boyal  Exch.  Ass.  Co.,  id. ;  Thellusson 
V.  Fexgusson,  1  Doug.  361 ;  Eewley  v.  Ryan,  2  H.  Bl.  343 ;  Hare  v.  Travis,  7  B.  & 
C.  14 ;  Marine  Ins.  Co.  v.  Tucker,  3  Cranch,  357 ;  Thompson  v,  Alsop,  1  Root,  64 ; 
Heoahaw  v.  Marine  Ins.  Co.,  2  Caines,  274 ;  Hobart  v.  Korton,  8  Pick.  159  ;  Winter 
V.  I>elaware  Mat.  Ins.  Co.,  30  Penn.  State,  334. 

In  Heselton  v.  Allnntt,  1  M.  &  S.  46,  insurance  was  effected  at  and  from  Heligo- 
land to  Memel,  with  liberty  to  touch  at  any  ports  whatsoever.  The  captain  sailed 
with  written  orders  to  go  to  Gottenbnigh,  and  there  ascertain  whether  he  should  pro- 
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In  neither  of  these  cases,  perhaps,  could  any  question  arise ; 
but  it  is  obvious,  that  in  other  cases,  which  come  as  it  were, 
between  these,  there  might  be  much  difficulty  in  determining, 
whether  the  vessel  sailed  on  the  voyage  proposed  but  with  the  in- 
tention to  deviate,  or  upon  a  different  voyage.  We  know  of  no 
rule  or  principle,  which  could  always  answer  this  question.  It 
seems  to  be  one  of  mixed  law  and  fact.  We  should  say  in  gen- 
eral, that  if  the  proposed  change  in  the  voyage,  was  sufficient  in 
extent,  quantity,  and  importance,  to  make  it  a  change  of  the  whole 
voyage  from  the  beginning,  then  there  was  an  abandonment  of  the 
voyage  intended  and  the  substitution  of  another ;  for  it  is  quite 
certain  that  if  a  vessel  sails /ro»i  the  place  at  which  the  insurance' 
should  attach  and  the  risk  commence,  but  not  on  the  voyage 


ceed  to  Anholt  or  Memel.  The  yessel  was  *lost  before  she  arrived  at  Gottenborgh. 
Th9  nnderwriters  were  held  liable  on  the  ground  that  there  was  a  good  inception  of 
the  voyage  from  H.  to  M.,  subject  to  be  changed  according  as  circumstances  might 
require.  A  similar  question  was  presented  in  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns. 
241,  under  circumstances  somewhat  more  favorable  for  the  underwriters,  but  they 
were  nevertheless  held  liable.  The  risk  was  "  at  and  from  New  York  to  Gottenbuigh, 
and  at  and  from  thence  to  a  port  in  the  Baltic."  On  arrival  at  G.  the  assured  elected 
St.  Petersburg  as  the  ultimate  port  of  destination,  and  sailed  for  the  same,  but  being 
compelled  to  go  into  Oarlsham,  the  vessel  wintered  there,  and  before  leaving,  the 
supercaTgo  determined  to  go  to  Stockholm  instead  of  to  St.  Petersbuig,  and  sailed 
for  that  port.  While  on  the  route  common  to  the  two,  the  vessel  was  captured.  The 
Supreme  Court  held  that  this  was  but  an  intended  deviation,  and  not  an  abandon- 
ment of  the  voyage.  Of  the  five  judges  who  at  that  time  constitated  the  court,  one 
dissented,  and  one  gave  no  opinion,  not  having  heard  the  arguments.  On  appeal  to 
the  Court  of  Errors,  in  a  case  against  another  company,  depending  on  the  same  facts, 
the  decision  of  the  Supreme  Court  was  affirmed.  Chancellor  Kent,  dissenting.  New 
York  Firem.  Ins.  Co.  v.  Lawrence,  14  Johns.  46. 

In  Stocker  v.  Harris,  3  Mass.  409,  the  ship,  cargo,  and  freight  were  insured  from 
Boston  to  the  Canaries,  at  and  from  thence  to  any  port  or  ports  in  Spanish  America, 
in  the  Atlantic  or  Ethiopic  Ocean,  at  and  from  thence  to  her  port  of  dischaige  in  the 
United  States.  After  performing  her  outward  voyage,  the  vessel  cleared  with  a  cargo 
for  the  Havana.  On  the  passage,  but  before  she  had  left  the  track  she  must  have 
taken  if  coming  to  the  United  States,  the  vessel  was  captured.  The  underwriters 
were  held  not  to  be  liable. 

The  case  of  Silva  v.  Low,  1  Johns.  Cas.  184,  where  the  voyage  was  from  Wilming- 
ton to  Falmouth,  and  the  master  before  the  vessel  sailed  declared  his  intention  to  put 
into  New  York  for  seamen,  and  the  underwriters  were  accordingly  discharged,  is  not 
in  conflict  with  the  cases  above  cited.  It  was  so  decided,  not  on  the  ground  of  a 
deviation,  but  because  this  intention  was  considered  as  showing  either  that  the  vessel 
was  nnseaworthy  when  she  left  Wilmington,  or  that  the  seamen  were  not  shipped  for 
the  whole  voyage. 
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insured,  the  policy  does  not  attach.^  But,  if  the  change  be  not 
enough  for  this,  then  it  must  be  regarded  only  as  an  intention  to 
deviate,  which  has  no  effect  whatever  upon  the  rights  or  obliga- 
tions of  either  party,  until  it  is  carried  into  effect. 

If  the  vessel  sails  with  the  intention  not  to  go  to  the  terminus 
to  which  she  is  insured,  but  to  some  other  port  or  place,  it  would 
seem  to  be  very  difficult  to  construe  this  as  a  mere  ^intention  to 
deviate,  or  as  any  thing  less  than  another  voyage,  although  the 
vessel  sail  through  much  the  larger  part  of  her  course  in  the 
direction  which  led  to  the  proper  terminus;  although,  perhaps 
even  here,  if  the  change  took  place  only  at  a  very  short  distance, 
the  two  ports  being  very  near  to  each  other,  this  might  be  con- 
strued as  the  same  voyage,  with  an  intention  to  deviate ;  but 
we  should  prefer  the  former  construction  even  in  this  case.^ 
If  the  ship  actually  sails  on  the  voyage  intended,  the  fact 
that  she  cleared  for  a  different  voyage  does  not  discharge  the 
insurers.^ 


1  Sellar*  v.  M'Vicar,  4  B.  &  P.  23.  So,  in  Lippinconrt  v.  La.  Ins.  Co.,  2  La.  399, 
an  insoranoe  for  six  months  trading  between  New  Orleans,  and  anj  port  in  the  Weat 
Indies,  United  States,  or  Gulf  of  Mexico,  was  held  not  to  protect  a  voyage  between 
the  West  Indies  and  a  port  in  the  United  States  other  than  New  Orleans. 

'  In  Marine  Ins.  Co.  v.  Tucker,  3  Cranch,  357,  Mr.  Justice  Johnaon  said :  **  Th(9  ordi- 
nary rule  for  ascertaining  the  identity  of  a  voyage  insured,  is  by  adverting  to  the  ter- 
mini. A  rule  which  is  certainly  correct  as  far  as  it  extends,  but  in  the  rigid  applica- 
tion of  which,  it  is  easy  to  conceive  that  cases  may  occur,  in  which  it  would  bear 
injuriously  upon  the  insurer.  If  ib  JiaB  any  defect,  it  is  in  not  extending  far  enough, 
the  claim  to  indemnity,  as  the  terminus  ad  quern  may,  in  many  instances,  be  relin- 
quished without  any  possible  increase  of  risk,  or  even  without  varying  the  risk,  except- 
ing only  as  to  lessening  its  duration.  I  will  instance  the  case  of  an  insurance  from 
America  to  St.  Petersburg,  when  the  vessel,  in  fact,  is  to  terminate  her  voyage  at 
Copenhagen ;  or  the  case  of  an  insuranee  to  Alexandria,  in  Virginia,  when  the  vessel 
is  to  terminate  her  voyage  at  Georgetown,  in  Maryland."  But  see  Marine  Ins.  Co.  v, 
Stras,  1  Munf.  408,  where  the  taking  a  return  cargo  to  Norfolk,  in  Vii^inia,  instead  of 
to  Richmond  in  the  same  State,  which  latter  was  her  port  of  destination,  was  held  a 
deviation. 

'  Planch^  V.  Fletcher,  1  Doug.  251 ;  Bamewall  v.  Church,  1  Caines,  217  ;  Talcot  v. 
Marine  Ins.  Co.,  2  Johns.  130 ;  McFee  v.  South  Carolina  Ins.  Co.,  2  McCord,  503.  In 
Winter  v.  Delaw&re  Mut.  Ins.  Co.,  SO  Penn.  State,  334,  the  vessel  was  compelled  to  put 
into  an  intermediate  port  for  repairs,  and  the  master  could  only  obtain  money  for  that 
purpose  by  giving  a  bottomry  bond  payable  on  the  arrival  of  the  vessel  at  a  port,  other 
than  that  to  which  she  was  insured.  She  accordingly  was  repaired  and  sailed  for  the 
substituted  port.  It  was  held,  that  while  she  was  still  on  the  track  to  the  original  port 
of  destination,  there  was  merely  an  intention  to  deviate,  and  not  an  abandonment  of 
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It  may  be  added,  that  after  a  deviation  has  taken  place,  the 
forfeiture  incurred  by  it  may  be  waived  by  an  agreement  to  that 
effect^ 


the  original  voyage,  if  the  jury  shoiild  find  that  the  intention  was,  after  leaving  the 
snbstitated  port,  to  proceed  to  the  original  port  of  destination. 

I  Warren  v.  Ocean  Ins.  Co.,  16  Maine,  439 ;  Crowningshield  v.  New  York  Ins.  Co., 
3  Johns.  Cas.  142.  In  GUdden  v.  Manofactarers'  Ins.  Co.,  1  Sumner,  232,  the  vessel 
was  insnred  from  Newcastle,  Maine,  to  her  port  of  discharge  in  Martinique,  and  at  and 
from  thence  to  her  port  of  discharge  in  the  United  States.  The  vessel  went  to  Marie- 
galante,  took  on  board  a  return  cargo  and  sailed  for  Damariscotta,  Maine.  She  touched 
at  St.  Eustatia,  and  was  afterwards  lost  on  the  way  to  Damariscotta.  After  it  was 
known  that  the  vessel  had  been  at  St  Eustatia,  the  following  memorandum  was  added 
to  the  policy  by  consent :  "  It  is  now  understood  that  the  within  insnred  vessel  has 
been  to  St.  Eustatia,  and  sailed  thence  for  Boston  about  twenty-five  days  since,  which 
deviation  shall  not  prejudice  the  within  insurance."  Story j  J.,  said :  "  The  question 
is,  whether  this  memorandum  helps  the  plaintiff's  case.  I  am  of  opinion  it  does  not. 
In  the  first  place,  it  waives  nothing  more  than  the  deviation  from  the  voyage,  by  going 
to  St  Eustatia,  and  not  that  by  going  to  Mariegalante  and  not  going  to  Martinique. 
In  the  next  place,  this  waiver  is  only  upon  a  statement  in  the  memorandum,  that  the 
voyage  was  from  St.  Eustatia  to  Boston  ;  whereas,  it  was  in  fact,  to  Damariscotta." 
It  has  been  held,  that  if  a  vessel  is  insnred  after  the  voyage  has  commenced,  but  the 
risk  is  to  begin  from  the  commencement  of  the  voyage,  the  underwriters  are  discharged 
by  a  deviation,  although  they  knew  of  it  when  the  policy  was  made.  Redman  v.  Low- 
don,  5  Tannt  462, 1  Marsh.  136,  3  Camp.  503. 
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CHAPTER    IX. 


OF  THE  TERMINI  OF  THE  VOYAGE,  AND  OF  THE  RISK. 


SECTION   I. 


THAT  THESE  TERMINI  MUST  BE  DISTINCTLY  STATED. 

In  the  preceding  chapter,  we  have  seen  the  importance  of 
ascertaining  the  termini  of  the  voyage,  because,  on  this,  may 
sometimes  depend  the  question  of  deviation.  A  more  frequent 
reference  to  the  termini  is  required  for  the  purpose  of  deciding 
whether  a  loss  has  happened  before,  after,  or  during  the  voyage 
insured,  or  the  risk  insured  against. 

The  first  rule  on  this  subject  is,  that  the  policy  must  state 

specifically  what  these  termini  are.     Thus,  a  policy  from 

to or  from to  A.,  or  from  A.  to ,  is  incomplete, 

and  never  attaches.^  So  it  would  be,  if  the  termini  are  named 
and  described,  but  in  such  a  way  as  has  no  meaning,  or  leaves  a 
substantial  doubt  as  to  what  is  meant  by  the  description. 


^  Molloy,  book  2,  c.  7,  §  U.  See  also,  Manly  v.  United  M.  &  F.  Ins.  Co.,  9  Mass. 
85, 89,  per  SevxtU,  J.  In  Folsom  v,  Merdiants'  Mat.  M.  Ins.  Ca,  38  Maine,  414,  insur- 
ance was  effected  "  on  the  outfits  of  schooner  Pilot,  for  a  fishing  voyage  to  the  Banks 
and  back  to  a  port  of  discharge  in  the  United  States."  It  was  held,  that  though  the 
commencement  and  termination  of  the  risk  were  not  distinctly  stated,  yet  the  policy 
was  valid,  if  the  intention  of  the  parties  could  he  satisfactorily  gathered  from  its  pro- 
visions, and  that  any  obscurity  could  be  removed  by  reference  to  the  situation  of  the 
parties,  and  evidence  that  the  vessel  was  at  a  certain  port  when  the  policy  was  exe- 
cated,  and  there  took  on  board  the  property  insured  and  sailed  from  thence  on  the 
voyage,  was  admitted  to  determine  the  terminus  a  quo.  In  Cleveland  v.  Union  Ins. 
Co.,  8  Mass.  308,  it  was  contended  that  the  description  "  at  and  from  Salem  to  any 
port  or  ports,  place  or  places,  backwards  and  forwards,  round  the  globe,  one  or  more 
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SECTION    IL 

OF  THE  COMMENCEMENT  OF  THE  RISK. 

To  determine  when  the  risk  begins,  the  date  of  the  policy  is 
sometimes  important ;  for  it  takes  effect  from  that  date,  although 
the  insurers  do  not  deliver  it  to  the  insured  until  afterwards,  if 
the  contract  were  fully  made  at  the  time  of  the  date.^ 

The  insurers  can,  if  such  be  the  intention  and  agreement, 
make  themselves  responsible  for  a  loss  which  has  already  hap- 
pened when  the  policy  is  made,  and  even  if  that  loss  be  total, 
so  that  the  subject-matter  of  the  insurance  is  then  non-existent. 
This  is  usually  done  by  the  words,  "  lost  or  not  lost,"  which  are 
introduced  into  most  policies ;  ^  but  any  language  indicating  the 
same  purpose,  would  have  the  same  effect.  Nor  is  there  any 
sufficient  reason  why  this  already  existing  loss  should  be  wholly 
unknown  to  both  parties.  If  known  to  the  insured,  he  must  of 
course  communicate  it ;  but  then,  if  neither  the  amount,  nor  any 
circumstances  which  would  determine  the  amount,  are  known, 
the  insurers  may,  if  they  please,  take  this  risk  upon  themselves.' 
So,  too,  if  insurance  is  effected  on  goods  "  lost  or  not  lost,"  the 
underwriters  are  liable  for  a  partial  loss  which  took  place  before 
the  insured  acquired  any  interest  in  the  goods.*  If  a  policy  is  to 
take  effect  on  the  occurrence  of  a  certain  event,  it  will  attach, 
although  the  event  has  taken  place  before  the  date  of  the  policy, 
if  at  the  time  of  the  date,  the  subject  insured  is  in  the  condition 
described  in  the  policy.^ 


times,  during  her  stay  and  trade  at  all  such  places,  until  her  return  to  her  port  of  dis- 
charge in  the  United  States,"  was  too  loose  and  indefinite,  but  the  court  held  it  to  be 
sufficient. 

1  See  ante,  p.  21,  n.  2 ;  p.  28,  n.  5. 

2  See  ante,  p.  77,  n.  4. 

B  Mead  v.  Davison,  3  A.  &  E.  303. 

*  Sutherland  v.  Pratt,  11  M.  &  W.  296,  Parke,  B.,  said :  "It  operates  just  in  the 
same  way  as  if  the  plaintiff  haying  purchased  goods  at  sea,the  defendant  (the  insurer), 
for  a  premium,  had  agreed,  that  if  the  goods  had  at  the  time  of  the  purchase  sustained 
any  damage  by  perils  of  the  sea,  he  would  make  it  good." 

^  Cobb  V.  New  England  Mutual  M.  Ins.  Co.,  6  Gray,  192.    The  insurance  in  thia 
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If  insurance  is  made  to  commence  "on"  a  certain  day,  it 
begins  at  the  beginning  of  the  day,  and  covers  all  losses  occur- 
ring in  any  part  of  it  If  the  word  used  be  "  from  "  a  certain 
day,  strictly  speaking,  it  should  exclude  the  whole  of  that  day ; 
and  such  would  be  the  construction,  if  there  are  no  facts  or  ad- 
missible evidence  to  control  it.^  A  distinction  has  been  taken 
between  "  from  the  date,"  which  is  held  to  include  the  day,  and 
"  from  the  day  of  the  date,"  which  excludes  it.^  But  this  dis- 
tinction seems  almost  too  nice  for  practical  use ;  and  we  should 
say  that  either  of  these  phrases,  or  any  one  of  like  character, 
would  be  always  open  to  construction  upon  the  evidence,  and 
the  circumstances  of  each  case.® 

If  the  insurance  be  on  goods,  the  policy  attaches  to  them 
when  it  would  attach  to  the  vessel  carrying  them,  if  she  were 
insured.  If  the  risk  is  to  begin  at  a  certain  time,  and  this  be 
definitely  fixed,  and  the  policy  also  provides  that  the  insurance 
shall  begin  upon  the  ship  "  at "  a  certain  place,  the  policy  may 


case  was,  "  lost  or  not  lost,  $10,000  on  the  barqne  Esperanza,  bailding  at  Peny,  to  take 
effect  as  soon  as  water-borne."  The  policy  was  executed  November  15,  and  the  vessel 
was  launched  on  the  preceding  daj.  It  was  contended,  that  the  policy  was  to'  attach 
only  on  the  happening  of  an  event  subseqaent,  namely,  the  vessel  being  water-borne, 
bat  the  coart  held,  that  even  if  the  words  **  lost  or  not  lost "  did  not  make  the  policy 
attach  the  moment  the  vessel  was  water-borne,  yet  that  as  the  vessel  was  in  the  situa- 
tion described  when  the  policy  was  executed,  the  policy  attached  from  that  time. 

^  In  Chiles  v.  Smith,  13  B.  Mon.  460,  it  was  held,  that  if  time  is  to  be  computed 
from  an  act  done,  the  day  on  which  the  act  was  done  must  be  included,  but  if  the  com- 
putation is  to  be  made  from  the  day  itself,  then  the  day  must  be  excluded,  on  the 
authority  of  Bellasis  v.  Hester,  1  Ld.  Raym.  280.  In  Lorent  v.  South  Carolina  Ins. 
'  Co.,  1  Nott  &  McC.  505,  the  question  was,  whether  a  policy  issued  on  the  day  of  the 
passage  of  the  embargo  act,  was  valid  or  not.  The  embargo  was  laid  for  the  term  of 
ninety  days,  from  and  after  the  passage  of  the  act.  The  court  held,  that  it  did  not 
go  into  operation  till  the  day  after  the  passage  of  it,  and  the  policy  was,  therefore, 
yalid. 

^  Sir  Robert  Howard's  case,  2  Salk.  625. 

•  This  subject  was  elaborately  considered  by  Lord  Man^dd,  C.  J.,  in  Pugh  v.  Leeds, 
Cowp.  714.  He  held,  that  the  word  "from,"  might  be  either  inclusive  or  exclusive,, 
according  to  the  context  and  subject-matter,  and  that  "  the  day,"  and  "  the  day  of  the 
date,"  meant  in  every  case  the  same  thing,  and  said :  "  The  date  is  a  memorandum  of 
the  day  when  the  deed  was  delivered.  In  Latin  it  is  'datum'  and  'datum  tali  die*  is, 
delivered  on  such  a  day.  Then,  in  point  of  law,  there  is  no  fraction  of  a  day ;  it  is  an 
indivisible  point.  What  is  *  the  day  of  the  date  V  It  is  *  the  day  the  deed  is  delivered.' 
*  The  date,'  therefore,  being  also  defined  to  be  the  day  the  deed  is  delivered ;  '  the 
date,'  and  '  the  day  of  the  date,'  must  mean  the  same  thing.  The  day  of  the  date  Is 
only  a  superfluous  expression." 

VOL.  IL  27 
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attach  at  that  time,  although  the  ship  be  at  another  place,  if  the 
whole  policy  and  -all  the  circumstances  niake  it  certain  that  the 
name  of  the  place  is  either  surplusage  or  a  mere  term  of  descrip- 
tion.^ 

If  the  words  used  be  "  at  and  from  "  a  certain  place,  to  which 
the  ship  is  sailing,  the  risk  begins  when  the  vessel  is  at  that 
place,  in  such  condition  as  is  contemplated  by  the  policy ;  and, 
in  genera],  this  must  be  a  safe  condition.  It  is  said,  indeed,  that 
the  policy  does  not  attach,  unless  the  vessel  is  there  in  safety .^ 
But  we  do  not  see  that  she  needs,  always,  to  be  there  in  safety. 
If,  for  instance,  one  policy  insures  her  "  to  "  such  a  place,  and  a 
second  is  made  upon  her  "  at "  that  place,  for  the  obvious  pur- 


^  Maolj  r.  United  Mar.  &  F.  Ins.  Co.,  9  Mass.  85.  In  Martin  v.  Fishing  Ins.  Co. 
20  Pick.  389,  a  vessel  was  insared  "at  4Uid  from  €alais,  Maine,  on  the  16th  day  of 
'  July,  at  noon,  to,  at,  and  from  all  ports  and  places,  to  which  she  may  proceed  in  the 
coasting  business,  for  six  months."  The  coort  held,  that  the  policy  attached,  although 
there  was  no  eridence  that  the  vessel  was  at,  or  prosecuting  her  voyage  from  Calais  on 
the  day  named.  See  also,  Gronsset  v.  Sea  Ins.  Co.,  24  Wend.  209.  And  in  Kent  v. 
Manuf.  Ins.  Co.,  18  Pick.  19,  the  vessel  was  insured  at  and  from  Boston  to  certain 
places.  The  policy  was  dated  October  18th.  There  was  a  previous  policy  on  time, 
for  one  year,  which  expired  October  20th.  The  vessel  sailed  from  Boston  on  the  18th 
or  19th  of  October  and  was  never  heard  from.  The  court  held,  that  the  second  policy 
attached  on  the  20th  of  October,  although  the  vessel  was  at  sea,  and  if  she  was  lost  after 
that  time  the  underwriters  were  liable. 

^  Upon  the  question,  whether  the  risk  on  a  ship  "  at  and  from  "  a  port  commences 
on  her  arrival,  or  whether  it  begins  when  she  has  been  moored  twenty-four  hours  in 
safety,  see  Garrignes  v,  Coxe,  1  Binn.  592,  where  the  latter  rule  was  adopted.  In  Pat- 
rick V.  Ludlow,  3  Johns.  Cas.  10,  14,  Kent,  J.,  said :  "  The  true  rule  on  this  subject  is, 
that  at  and  from,  when  applied  to  a  ship,  includes  the  period  of  her  stay  in  the  port  from 
the  time  of  her  arrival  there.''  The  question  before  the  court  was  distinct  from  this, 
and  the  remarks  of  the  learned  judge  were  altogether  obiter.  In  Mottcux  v.  London 
Ass.  Co.,  1  Atk.  545,  548,  Lord  Chancellor  Hardmcke  said  :  "  There  was  a  case  before 
me,  upon  a  trial  at  Guildhall,  where  it  was  then  debated,  whether  the  words  '  at  and 
from  Bengal  to  England,'  meant  the  first  arrival  of  the  ship  at  Bengal  ?  And  it  was 
agreed  that  the  words  '  first  arrival '  were  implied  and  always  understood  in  policies.'* 
It  is  to  be  observed  in  regard  to  this  case,  that  the  Chancellor  did  not  intend  to  distin- 
guish between  the  moment  of  arrival  and  the  being  moored  twenty-four  hours,  but  the 
case  was  mentioned  as  bearing  on  the  question,  whether  under  the  words  used,  the 
assured  might  leave  the  port,  make  an  intermediate  voyage  and  then  return  and  sail  for 
the  port  of  destination. 

See  also,  Parmeter  v.  Cousins,  2  Camp.  235,  in  which  Lord  Ellenhorough,  C.  J.  held, 
that  the  policy  did  not  attach  until  the  ship  was  in  safety.  See  ante,  p.  144,  n.  5.  And  in 
Bell  V.  Bell,  2  Camp.  475,  478,  Lord  EUenborough  said :  "  The  safety  required  to  give 
a  good  commencement  to  the  risk  on  the  ship,  is  a  physical  safety  from  the  perils  in- 
Bored  against,  and  not  a  freedom  from  political  danger. 
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pose  of  attaching  when  the  first  ceases,  and  the  ship  arrives  at 
the  place  in  a  violent  and  dangerous  storm,  which  continues 
until  the  first  policy  is  discharged,  we  do  not  see  that  the  danger 
prevents  the  second  policy  from  attaching.^  The  greater  part  of 
the  policies  of  the  present  day  contain  a  clause,  by  reason  of 
which,  the  outward  voyage  does  not  expire  till  the  vessel  has 
been  moored  twenty-four  hours  in  safety.  And  thi«  question 
would  not  then  arise. 

If  the  words  are  "at  and  from"  a  certain  port,  although 
the  insurance  begins  only  at  that  port,  the  word  may  compre-^ 
hend  an  open  roadstead,  or  any  places  inclifded  naturally  or 
usually  within  the  port  named,  as  places  at  which  vessels  receiv- 
ing cargoes,  are  considered  as  "  at "  the  port.  It  is  sometimes  a 
difficult  question  of  mixed  law  and  fact,  whether  a  certain  place 
is  really  within  the  scope  of  the  word  "  Port,"  or  is  a  part  of  a 
place  named ;  and  this  question  can  only  be  answered  by  usage 
and  the  nature  of  the  case.^ 

The  words  "  at  and  from  "  are  often,  if  not  always,  especially 
in  a  home  port,  intended  to  cover  a  ship  while  in  the  port  pre- 


^  If  the  policy  on  the  homeward  voyage  is  stated  to  be  in  continuance  of  the  policy 
on  the  oatward,  it  would  certainly  take  effect  on  the  termination  of  the  outward,  but 
perhaps  not  otherwise.    See  post,  p.  317,  note  3. 

^De  Longuemere  v.  Firem.  Ins.  Co.,  10  Johns.  126.  In  Higgins  v.  Agnilar,  cited 
2  Taunt.  406,  on  a  policy,  at  and  from  Demerara  to  London,  it  was  held,  that  a  load- 
ing at  Essequibo  was  a  loading  at  Demerara.  This  was  decided  upon  the  particular 
usage  of  the  trade.  And  in  McCargo  v.  Merchants'  Ins.  Co.,  10  Rob.  La.  334,  slaves, 
taken  on  board  in  Hampton  Boads,  were  held  to  come  within  a  policy  "  at  and  from 
Norfolk."  So  insurance  on  goods  at  and  from  the  ship's  loading  port  or  ports  in 
Amelia  Island,  will  cover  goods  taken  in  at  Tigre  Island,  there  being  no  port  at 
Amelia  Island,  and  the  usage  of  the  trade  being  for  ships  to|^  at  Tigre  Island  to  take 
on  board  their  cargoes  and  then  clear  from  Amelia  Island.  Moxon  v.  Atkins,  3  Camp. 
200.  So,  Grass  Ishmd  has  been  held  to  be  within  the  port  of  Limerick.  Bell  v.  Mar. 
Ins.  Co.,  8  S.  &  R.  98.  See,  generally,  as  to  the  meaning  of  the  word  port,  Hull  Bock 
Co.  v.  Browne,  2  B.  &  Ad.  43 ;  Stockton  R.  Co.  v.  Barrett^  7  Man.  &  G.  870,  and  post, 
p.  328,  n.  1. 

In  Payne  v.  Hutchinson,  2  Taunt.  405,  note,  goods  were  insured  "  at  and  irom 
Caermarthen  to  London."  The  vessel  took  in  her  cargo  at  Llanelly  and  sailed  thence 
for  London.  Llanelly  is  a  member  of  the  port  of  Caermarthen,  but  there  is  a  distinct 
custom-house  at  each  of  these  places.  Caermarthen  lies  higher  up  the  river,  and  is 
accessible  only  by  an  intricate  navigation.  The  vessel  cleared  at  L.  It  was  held,  that 
the  risk  had  not  commenced.  See  also,  Constable  v.  Noble,  2  Taunt.  403 ;  Brown  v. 
Tayleur,  4  A.  &  E.  24L 
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paring  for  her  voyage,  as  well  as  after  she  begins  it  And  there 
may  not  only  be  a  "deviation"  in  the  port,  springing  from  un- 
reasonable slowness  or  entire  suspension  of  the  preparations,  but 
the  policy  may  never  attach  from  the  want  of  the  preparations, 
or  its  attachment  be  delayed  by  a  delay  in  the  preparations ;  so 
that  where  a  vessel  has  been  a  long  time  in  a  port,  the  risk  seems 
not  to  c<vnmence  until  preparations  are  begun  for  the  voyage 
insured.^ 

If  the  insurance  be  "  from "  only,  and  not  "  at,"  it  does  not 
^begin  until  the  vessel  leaves  the  port  or  place ;  that  is,  weighs 
anchor,  or  casts  %ir  her  moorings  with  the  preparations  which 
she  purposes,  made,  and  with  the  intention  of  sailing.^  But 
the  word  "  from "  has  a  more  extended  meaning  when  applied 
to  an  intermediate  port.  Thus,  if  a  vessel  be  insured  at  and 
from  A.  to  B.,  from  thence  to  C*  and  back  to  A.,  a  loss  at  B. 
will  be  covered.^ 

If  the  insurance  is  on  goods  "  at  and  from  "  a  place,  it  does 
not  begin  (unless  expressly  so  provided  in  the  policy),^  until 


^  Seamans  v.  Loring,  1  Mason,  127, 140 ;  Eemble  v.  Bowne,  1  Caines,  75.  See  also, 
ante,  p.  282,  note  2.  In  Lambert  v.  Liddard,  5  Taunt.  480,  a  vessel  which  was  then 
craising,  was  insured  "  at  and  from  Pernambnco  or  any  other  port  or  ports  in  the  Bra- 
zils, to  London,  beginning  the  adventnre  on  the  termination  of  the  cruise,  and  prepar- 
ing for  her  voyage  to  London."  The  vessel,  at  the  end  of  the  cruise,  was  off  the  coast 
of  Brazil  to  the  northward  of  Pernambnco.  The  master  sent  a  boat  ashore  to  see  if  a 
cargo  could  be  obtained  at  Pemambuco,  and  finding  that  it  could  not,  he  set  sail  for 
St.  Salvador,  for  the  purpose  of  obtaining  a  cargo,  and  the  vessel  was  lost  on  the  way. 
It  was  held,  that  the  risk  attached  from  the  time  the  master  sent  the  boat  ashore, 
on  the  termination  of  the  cruise,  that  being  considered  preparing  for  the  voyage 
within  the  policy. 

*  See  Mey  v.  Sooth  Ctelina  Ins.  Co.,  3  Brev.  329,  and  cases  ante,  p.  124-129. 

'  Bradley  v.  Nashville  Jns.  Co.,  3  La.  Ann.  708.  In  Bell  v.  Marine  Ins.  Co.,  8  S.  & 
B.  98,  a  vessel  was  insured  at  and  from  Philadelphia  to  Cork  and  back  to  Philadel* 
phia.  After  dischai^ng  her  outward  cargo  at  Cork,  the  vessel  went  to  Limerick,  and 
the  captain  wrote  home,  communicating  this  fact,  and  stating  that  his  ship  was  then 
lying  at  Grass  Island.  This  letter  was  shown  to  the  underwriter,  who  thereupon  made 
Uie  following  memorandum  on  the  policy  :  "  It  being  represented  by  the  assured,  that 
The  Amiable  was  ordered  from  Cork  to  Limerick  and  had  arrived  there,  it  is  hereby 
agreed  that  for  a  further  consideration  of  one  per  cent.,  we  engage  to  see  the  said  ship 
from  thence,  instead  of  Cork,  back  to  Philadelphia."  The  court  held  that  the  vessel 
was  covered  while  at  L.,  as  well  as  from  that  port,  such  being  the  manifest  intention 
of  the  parties. 

*  See  Kennebec  Co.  v,  Augusta  Ins.  and  Banking  Co.,  6  Gray,  204. 


CH.  IZ.]  COMMENCEMKNT  OF  TAB  BISK.  317 

the  goods  come  under  a  marine  risk ;  that  is,  until  they  are  laden 
on  board  the  vessel,  or  whatever  else,  as  a  boat  or  lighter,  it  is 
customary  to  use  in  lading  them.^  And  this  applies  equally  to 
insurance  against  lake  or  river  risks.  In  some  cases  of  insurance 
on  goods,  these  words,  "to  begin  from  the  loading  of  the  goods 
on  board,"  are  held  to  define  the  terminus  a  quo,  so  distinctly, 
that  if  there  be  no  lading  at  the  designated  place,  there  is  no 
such  terminus,  and  no  beginning  of  the  insurance.  So,  if  there 
were  insurance  on  cargo  on  a  voyage  from  A.  to  B.,  beginning 
the  adventure  from  the  lading  of  the  goods  on  board  at  A.,  if 
tlie  goods  are  laden  on  board  before  the  vessel  reaches  A.,  and 
are  not  reladen  at  A.,  the  adventure  never  begins,  and  the  policy 
never  attaches.'  And,  even  if  the  goods  are  insured  from  A.  to 
B.,  beginning  the  adventure  from  the  loading  of  the  goods, 
without  specifying  where,  the  policy  does  not  attach,  unless  the 
goods  are  laden  at  A.*  If  similar  words  are  used,  they  are 
primd  facie  subject  to  this  construction,  as  the  only  grammatical 
construction.  There  are,  however,  many  cases  in  which  it  is 
obvious  that  they  are  not  used,  either  in  this  sense,  or  for,  this 
purpose ;  but  only  as  words  of  description,  which  are  to  be  con- 
sidered, construed,  and  applied  in  connection  with  the  language 
of  the  whole  policy,  and  all  the  circumstances  of  the  case. 
And  if  these  make  it  apparent  that  it  was  not  the  intention  of 
the  parties  to  make  the  attachment  of  the  policy  dependent 
upon  the  fact  of  the  loading,  it  would  seem  to  us  a  departure, 


1  In  Ck>gge8haU  v.  Am.  Ins.  Co.,  3  Wend.  283,  the  Tessel  was  on  a  trading  voyage 
on  the  western  coast  of  Sonth  America.  The  policy  covered  goods  laden  on  board 
the  vessel  during  a  specified  period.  Within  this  time  a  basket  of  virgin  silver  wa« 
lost  while  being  broaght  from  the  shore  to  the  vessel  in  a  flat  boat.  Held,  that  this 
being  the  cnstomaiy  mode  of  taking  goods  on  board,  the  underwriters  were  liable.  So, 
daring  the  voyage,  goods  in  boats  are  as  much  protected  while  the  boats  are  "  em- 
ployed as  aaxiliary  to  the  legitimate  purpose  of  the  voyage/'  as  they  are  while  on 
board  the  ship.    Farsofia  v.  Mass.  F.  &  M.  Ins.  Co.,  6  Mass.  197,  fl08. 

*  Hodgson  V.  Richardson,  I  W.  Bl.  463;  Homeyer  v,  Lashington,  15  East,  46, 
3  Camp.  85 ;  Robertson  &.  French,  4  East,  130 ;  Grant  v.  Paxton,  1  Taunt.  463 ;  Park 
V.  Hammond,  6  Tannt.  495 ;  Rickman  v.  Carstairs,  5  B.  &  Ad.  661,  2  Nev.  &  M. 
562 ;  Graves  v.  Marine  Ins.  Co.,  2  Gaines,  339;  Scriba  v.  Ins.  Co.  of  N.  A.,  2  Wash. 
C.  C.  107  ;  Richards  v.  Marine  Ins.  Co.,  3  Johns.  307. 

*  Spitta  v.  Woodman,  2  Tannt.  416 ;  Mellish  v.  Allnntt,  2  M.  &  S.  106;  Langhom 
V,  Hardy,  4  Tannt.  628.    See  also,  the  next  note. 
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not  only  from  natural  justice,  but  from  the  true  and  rational 
principles  of  commercial  law,  to  give  these  words  this  con- 
straction   and  effect^      The  fact  that  the  cargo  is  valued,  is 


1  In  Bell  V.  Hobson,  16  East,  240,  3  Camp.  272,  goods  were  insared  at  and  from 
Gottenbarg  to  any  port  In  the  Baltic,  beginning  the  adventure  from  the  loading  of  the 
goods  on  board.    The  policy  was  declared  to  be  in  continnation  of  other  policies  which 
were  on  the  same  goods  from  Virginia  to  any  port  in  the  United  Kingdom,  bat  the  de- 
fendant was  not  an  underwriter  upon  any  of  the  former  policies.    Lord  ElUnborovs^, 
C.  J.|  said  :  "  A  very  strict,  and  certainly  a  construction  not  to  be  favored,  and  still  less  to 
be  extended,  was  adopted  in  the  case  of  Spitta  v.  Woodman,  where  it  was  holden  th|it 
the  words,  '  beginning  the  adventure  from  the  loading  on  board,'  were  to  be  confined  to 
the  place  frY>m  whence  the  risk  commenced.    But  if  there  be  any  thing  to  indicate  that 
a  prior  loading  was  contemplated  by  the  parties,  it  will  release  the  case  from  that  strict 
construction.    Then,  can  there  be  any  thing  more  indicative  of  such  an  understanding 
between  the  parties,  than  the  statement  made  at  the  foot  of  this  policy,  that  it  was  in 
continnation  of  former  policies,  which  were  distinctly  upon  a  voyage  from  Yiiginia. 
This  was  taking  up  the  voyage  from  a  period  in  the  former  policies.    The  conclusion, 
therefore,  which  was  drawn  in  Spitta  v.  Woodman,  is  completely  rebutted  by  the  refer- 
ence in  this  policy  to  an  antecedent  loading." 

In  Spitta  V.  Woodman,  2  Taunt.  416,  the  defendant  had  insured  the  same  goods 
from  London  to  Gottenbarg,  the  outward  voyage,  and  therefore  knew  that  the  sabe^ 
quent  policy  was  on  the  same  goods,  but  notwithstanding  this,  he  was  exonerated.  So, 
in  Langhorn  v.  Hardy,  4  Taunt.  628,  where  the  jury  expressly  found  that  the  defend- 
ant knew  at  the  time  of  executing  the  policy,  that  the  cargo  was  put  on  board  at  I«on- 
don,  and  was  intended  to  continue  on  board  during  the  voyage  insured,  the  policy 
describing  the  risk  to  commence  from  the  loading  of  the  goods  on  board  at  Gotcea- 
burg.  The  case  of  Vredenbergh  v.  Gracie,  decided  Jan.  T.  1799,  4  Johns.  444,  note, 
and  referred  to  in  Graves  v.  Marine  Ins.  Co.,  2  Gaines,  339,  342,  was  this,  goods  were 
insured  on  board  the  brig  Nancy,  at  and  from  any  port  or  ports  in  the  West  Indies  autd 
at  and  from  thence  to  New  York,  "  beginning  the  adventure  on  the  said  goods  from 
the  loading  thereof  on  board  in  the  West  Indies."  The  goods  were  shipped  in  New 
York,  and  were  not  insured  on  the  outward  voyage.  At  the  time  of  the  insurancey  the 
vessel  was  in  the  West  Indies,  and  the  underwriter  was  informed  that  the  goods 
shipped  in  New  York,  a  letter  was  also  shown  him,  in  which  it  was  stated  that  the 
sel  had  arrived  at  Cape  Nicola  Mole,  and  after  disposing  of  part  of  her  cargo  there,  had 
proceeded  to  St.  Marks  with  the  rest.  "  It  was  also,"  says  Tkompum,  J.,  in  2  Caines, 
342,  "  by  the  express  understanding  of  the  underwriter,  a  policy  on  goods  shipped  ai 
New  York,  and  the  vessel  being  already  in  the  West  Indies,  that  part  of  the  world  'wms 
only  mentioned  as  the  place  where  the  risk  was  to  commence." 

In  Gladstone  v.  Clay,  1  M.  &  S.  418,  goods  were  insured  "at  and  from  Pemambvieo 
to  Maranham,  and  at  and  from  thence  to  Liverpool,  beginning  the  adventure  from  the 
loading  of  the  goods  wheresoever,  etc."    The  underwriter  was  held  liable  for  lose  hap- 
pening to  the  goods,  on  the  voyage  between  Pemambuco  and  Maranham,  although  the 
{[oods  were  laden  at  London. 

In  regard  to  what  is  to  be  considered  as  a  loading  at  the  port  at  which  the  risk,  is  to 
^commence,  see  Nonnen  v.  Reid,  16  East,  176,  where  part  of  the  goods  were  on  loaded 
jind  landed  on  the  wharf,  sufficient  in  quantity  to  enable  the  custom-house  oAoers  to 
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not  evidence  that  the  risk  was  to  attach  on  the  outward 
cargo,^ 

It  is  very  clear,  that  if  goods  are  insared  "  at  and  from  "  a  cer- 
tain place ;  they  are  covered,  although  previously  loaded  at 
another  place.*  And  goods  subsequently  loaded  are  covered,  if 
SQch  is  the  manifest  intention  of  the  parties,  although  the  risk 
was  to  commence  from  the  loading  on  board  at  the  port  of  de- 
parture-^ 

The  word  "  at,"  especially  in  connection  with  "to"  and  "from" 
may  apply  to  an  island,  or  region  of  coast  or  district,  in  such  a 
way  as  to  cover  the  vessel  while  sailing  from  port  to  port,  or 


examine  tbe  whole  cai^  on  board,  and  then  that  taken  ont  was  reladcn.  This  was 
oonsidered  as  a  reloading  of  the  whole.  In  Mnrray  v.  Col.  Ins.  Co.,  1 1  Johns.  SOS, 
the  whole  cargo  was  hoisted  on  deck  at  the  k>ading  port,  in  order  to  take  on  board 
some  salt  as  bidlast,  and  it  was  then  examined  and  restowed.  It  was  held,  that  the 
policy  attached  on  the  salt  only. 

^  Rtckman  t;.  Carstairs,  5  B.  &  Ad.  651. 

*  Gardner  v.  Col.  Ins.  Co.,  2  Cranch,  C.  C.  473.  The  TOjage  described  in  the 
policy  was,  **  at  and  from  Rio  Janeiro  to  Santos,  and  two  ports  in  Sonth  America,  and 
at  and  from  either  of  them  to  a  port  of  discharge  in  the  West  Indies,  or  Europe,  or  the 
United  States,"  and  the  risk  was  declared  to  be  on  goods,  "  at  and  from  Rio  Janeiro 
mtil  safely  landed  at  Santos."  It  was  held,  that  goods  laden  on  board  at  Cadiz,  which 
were  lost  between  }lio  Janeiro  and  Santos,  were  covered. 

'  In  Grant  v.  Belaconr,  3  Tannt.  466,  "  the  policy  was  at  and  from  London  to  all 
ports  and  places,  on  this  side,  and  on  the  other  side  of  the  Cape  of  Good  Hope,  for- 
wards and  bai^wards  at  sea,  at  all  times,  on  all  services,  and  in  all  ports  and  places, 
until  the  ship's  safe  arrival  back  again  at  her  last  station  of  dischaige  at  Blackwall,  or 
Deptibrd,  upon  any  kind  of  goods  in  the  Brunswick,  beginning  the  adventure  upon  the 
said  goods  from  the  loading  thereof  on  board  the  said  ship  at  London,  and  so  should 
ooDtinne."  The  court  held,  that  though  these  words  literally  applied  only  to  goods 
taken  on  board  at  London,  yet,  as  the  course  of  such  a  voyage  was  to  trade  away  the 
goods  taken  oat,  the  words  would  apply  to  any  goods,  acquired  by  trading,  wherever 
loaded  on  board.  But  in  Grant  i?.  Paxton,  1  Taunt.  463,  where  goods  were  insured  "  at 
and  from  China  to  all  or  any  ports  or  places  whatsoever  and  wheresoever  in  the  East 
Indies,  Persia,  or  elsewhere,  beyond  the  Cape  of  Good  Hope,  in  port  and  at  sea,  in  all 
places,  at  all  tiroes,  and  in  all  services,  until  the  ship's  safe  arrival  at  London,"  which 
was  not  the  last  place  of  discharge,  the  court  held,  that  only  goods  put  on  board  at 
China,  were  covered,  and  not  those  loaded  elsewhere  on  the  voyage  from  China  to 
London. 

Insurance  on  goods  at  and  from  Plymouth  to  Malta,  with  liberty  to  touch  at  Pen- 
for  any  purpose  whatever,  beginning  the  adventure  from  the  loading  thereof  on 
as  aforesaid,  will  cover  goods  taken  on  board  at  Penzance.  Yiolett  v.  Allnutt, 
3  Taunt.  419.  See  also,  Barclay  v,  Stirling,  5  M.  ^  S.  6 ;  Hunter  v.  Leathley,  10  B. 
&  C.  858,  7  Bing.  517. 
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place  to  place  within  that  district  Whether  it  shall  have  this 
effect  must  depend  upon  the  construction  which  is  required  by 
usage,  by  the  context  of  the  policy,  and  by  the  facts  of  the 
case.^ 

If  the  insurance  be  on  a  certain  voyage,  the  presumption  of 
law —  liable  to  be  rebutted  only  by  very  strong  evidence  —  would 
confine  this  to  the  next  voyage  which  comes  under  this  descrip- 
tion.^ But  the  attachment  of  the  policy  may  be  delayed,  and  not 
prevented,  by  a  different  voyage  previously,  under  circumstances 
of  necessity  or  compulsion,'  or  by  a  voyage  permitted  by  usage.* 


SECTION  HL 

OF  THE  TERMINATION  OF  THE  RISK. 

Insurance  to  a  place,  or  to  a  port  of  discharge,  or  until  arrival 
in  port,  must  terminate  at  the  first  place  or  port  of  arrival,  which 
distinctly  and  certainly  answers  to  the  description.  But,  if  the 
ship  reaches  a  port  only  for  the  purposes  of  inquiry  or  advice, 
and  leaves  it  at  once,  or  is  instantly  ordered  by  the  owners  to 
another  port,  there  to  discharge  the  cargo,  the  first  port  would 
not  be  a  port  of  discharge.*    And,  if  the  phrase  be  "a  final  port," 


1  Dickey  r.  Baltimore  Ins.  Co.,  7  Cranch,  327 ;  Cniikshank  v.  Jaoson,  2  Tannt. 
301 ;  Camden  v.  Cowley,  1  W.  BI.  417 ;  Warre  v.  Miller,  4  B.  &  C.  538. 

^  Coartcnay  v.  Miss.  AC.  &  F.  Ins.  Co.,  12  La.  233. 

'  Driscol  V.  Passmore,  1  B.  &  P.  200. 

*  See  ante,  p.  281,  n.  2. 

^  Coolidge  V.  Gray,  8  Mass.  527 ;  Lapham  v.  Atlas  Ins.  Co.,  24  Pick.  1 ;  King  v, 
Middletown  Ins.  Co.,  1  Conn.  184;  Sage  v.  Middletown  Ins.  Co.,  1  Conn.  239; 
King  V.  Hartford  Ins.  Co.,  1  Conn.  333.  And  where  a  vessel  is  insured  to  two  ports, 
cither  or  both,  she  may  pnt  into  a  third  port  to  inquire  as  to  the  state  of  the  markets  at 
these  ports.  Clark  v.  United  F.  &  M.  Ins.  Co.,  7  Mass.  365.  In  King  v.  Middletown 
Ins.  Co.,  a  ship  was  insured  on  her  homeward  voyage  to  a  port  of  discharge  in  the 
United  States.  She  cleared  for,  and  arrived  at  New  York.  As  soon  as  the  owner 
heard  of  her  arrival,  he  ordered  her  to  proceed  to  Middletown.  To  enable  her  to  sail 
up  the  river,  part  of  the  caigo  was  taken  out  to  lighten  her.  The  cargo  was  entered  at 
the  custom-house  and  the  duties  paid.    On  the  way  to  Middletown,  the  vessel  was 


CH.  IX.]  TBRMIKATION  OF  THE  RISE.  321 

or  to  '^  ports  of  discharge,"  the  insurance  will  cease  upon  such 
parts  of  the  cargo  as  are  landed  at  one  port  or  another,  but  not 
on  those  remaining  on  board  and  in  the  ship,  until  the  port  is 
reached  at  which  the  whole  of  the  cargo  remaining  is  to  be  dis- 
charged.^   And  whatever  port  may  have  been  intended  by  the 


wrecked,  and  the  nnderwriters  were  held  liable,  on  the  ground  that  neither  the  clearing 
for  New  York,  the  arrival  there,  nor  the  waiting  for  orders  and  lightening  the  vessel, 
constituted  New  York  the  port  of  discharge,  although  it  was  said,  that  the  unlading  of 
the  cargo  would  have  had  this  effect.  In  Sage  v*  Middlctown  Ins.  Co.,  it  was  held, 
that  the  unlading  of  part  of  the  cai^o,  which  was  in  a  perishing  condition,  while  wait- 
ing for  orders,  would  not  terminate  the  risk.  And  if  the  crew  is  discharged  and 
another  immediately  reshipped  at  such  a  port,  the  underwriter  is  still  liable  for  a  subse- 
quent loss.    King  V.  Hartford  Ins.  Co.,  supra, 

^  Inglis  V,  Yanx,  3  Camp.  437  ;  Preston  v.  Greenwood,  4  Dong.  28.  In  Moore  r. 
Taylor,  1  A.  &  E.  25,  a  ship  was  insured  at  and  from  St.  Vincent,  Barbadoes,  and  all 
or  any  of  the  West  India  islands,  to  her  port  or  ports  of  dischaige  and  loading  in  the 
United  Kingdom,  during  her  stay  there  and  thence  back  to  Barbadoes  and  all  or  any 
of  the  West  Indies,  until  the  ship  should  arrive  at  her  final  port,  as  aforesaid.  The 
vessel  took  in  a  cargo  at  Liverpool  and  dischaiged  the  same  at  Barbadoes,  except  some 
coal  and  brick,  which  the  jury  found  were  kept  on  board  merely  for  ballast.  Held, 
that  the  risk  ended  as  soon  as  the  cargo  was  delivered,  and  did  not  continue  while  the 
ship,  in  ballast,  was  seeking  for  a  new  cargo.  And  in  Upton  v.  Salem  Comm.  Ins. 
Co.,  8  Met.  605,  the  court  held,  where  a  vessel  was  insured  at  and  from  Salem  to  her 
port  or  ports  of  discharge  on  the  river  La  Plata,  that  the  risk  terminated  when  the  caiigo 
was  substantially  discharged.  In  Richardson  v.  London  Ass.  Co.,  4  Camp.  94,  goods, 
the  investment  of  the  captain,  were  insured  on  an  East  India  voyage,  until  their  arrival 
at  the  last  place  of  discharge  on  the  outward  voyage.  The  captain  landed  the  whole 
of  his  investment  at  Calcutta,  sold  part,  but  not  being  able  to  find  purchasers  for  the 
residue,  determined  to  carry  it  on  for  a  new  market.  The  outward  cargo  had  all  been 
dischaiged,  and  the  vessel  was  ordered  to  make  an  intermediate  voyage  to  Madras, 
under  the  usual  clause  in  the  chartei^party.  On  the  voyage,  the  goods  were  lost.  Held, 
that  the  risk,  being  on  the  outward  voyage  merely,  had  terminated.  In  Brown  v. 
Yigne,  12  East,  283,  a  ship  was  insured  to  any  port  or  ports  in  the  River  Plata,  until 
her  arrival  at  her  last  port  of  discharge.  The  master  intended  to  discharge  at  Buenos 
Ayres,  but  that  place  being  in  the  hands  of  the  enemy,  he  went  to  Monte  Video,  with 
the  intent  to  make  a  full  dischaige  there,  if  the  market  were  favorable.  But  not  find- 
ing the  market  there  so  favorable  as  he  expected,  he  determined  to  go  to  Buenos  Ayres, 
if  it  should  be  practicable,  but  while  discharging  his  cargo  a  loss  happened.  The  court 
held,  that  as  he  could  not  legally  go  to  Buenos  Ayres,  that  place  being  in  possession 
of  the  enemy,  Monte  Video  was  to  be  considered  as  the  last  port  of  discharge,  and  on 
the  arrival  of  the  vessel  there,  the  risk  terminated.  In  Oliverson  v.  Brightman,  8  Q.  B. 
761,  the  goods  were  insured  at  and  from  Liverpool  to  Lintin,  Hong  Kong,  Macao, 
Canton,  or  any  other  ports,  etc.,  with  liberty  to  transship  or  reship  on  board  any  other 
Tessel  at  or  off  any  of  the  ports  above  mentioned,  and  with  leave  for  that  vessel  to  pro- 
ceed, and  discharge  the  goods  at  any  of  the  places  above  mentioned,  or  to  remain  there 
till  it  should  be  deemed  expedient  to  proceed,  **  continuing  the  risk  by  land  and  water, 
until  the  goods  should  be  arrived  at  their  final  port  of  destination."    Before  the  arrival 
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parties,  the  port  where  the  cargo  is  actually  unladen  from  the 
ship,  is  ^  the  port  of  discharge,"  and  such  a  policy  therefore  ter- 
minates.^ 

The  phrase, "  at  sea,"  seeras  to  be  held  as  covering  every  place 
where  the  ship  may  be,  fix>m  the  commencement  to  the  termina- 
tion of  the  voyage  insured,  although  during  parts  of  it  she  may 
have  been  actually  anchored  in  ports,  for  shelter  or  otherwise. 
And  the  phrase  ^^  on  a  passage  "  has  been  held  to  be  of  equivalent 
import  with  ^  at  sea."  ^    But,  perhaps,  this  construction  should  t>e 


of  the  yegiel  at  Macao,  hoatilitiea  had  taken  place  between  the  Chinese  and  the  Eng- 
lish, who  in  BCaj  had  stormed  Canton,  hot  hostilities  had  been  suspended,  thoagh 
peace  was  not  declared  till  a  year  hiter.  There  had  been  no  formal  declaration  of  war. 
It  not  being  considered  safe  for  the  ship  to  proceed  to  Canton,  another  ship  was  diar- 
tered  to  accorapan  j  her  to  Hong  Kong  in  order  that  the  goods  might  be  transshipped 
and  examined  and  kept  there  till  they  oonld  be  sent  to  Canton,  or  some  other  market. 
There  was  no  market  at  Hong  Kong,  and  it  was  not  intended  to  make  it  the  final  place 
of  deposit  for  sale.  While  the  goods  were  on  board  the  second  ship,  they  were  lost  bj 
a  peril  of  the  seas,  and  the  underwriters  were  held  liable.  In  Stephens  v.  Beverly  Ins. 
Co.,  Snp.  Jnd.  Ct.,  BCass.,  Essex,  1 820,  where  a  vessel  was  insured  from  Beveriy  to 
Bilboa,  or  a  port  of  dischaige  in  Europe,  it  was  held,  that  the  vessel  could  go  only  to 
Bilboa  or  some  other  port,  and  not  to  both. 

^  In  Moffat  V.  Ward,  4  Doug.  31,  note,  it  appeared  that  the  ship  had  unloaded  all  of 
her  caigo  at  Madrss,  and  was  afterwards  lost  on  her  way  to  Bengal.  The  nnderwriten 
were  exonerated,  on  the  ground  that  the  last  port  of  discharge,  was  not  the  port  where 
she  was  originally  destined  to  discharge  part  of  her  cargo,  but  that  at  which  it  was  in 
Curt  discharged.  In  Shapley  r.  Tappan,  9  Mass.  20,  the  ship  was  insured  from  Boston 
to  Tonningen,  for  the  purpose  of  carrying  a  cargo  there.  She  was  driven  by  a  storm 
into  the  River  Elbe,  seized  at  Gluckstadt,  and  afterwards  liberated,  and  the  cargo 
delivered  to  the  consignee  there,  by  his  consent.  Held,  that  the  risk  was  then  termi- 
nated. 

'  Bowen  v.  Hope  Ins.  Co.,  and  The  Same  v.  Merchants  Ins.  Co.,  20  Pick.  275,  were 
two  cases  argned  and  decided  as  one.  In  the  one  the  ship  was  insured  for  a  year,  and 
if  "  at  sea  "  when  the  year  expired,  then  until  her  arrival  at  port.  In  the  second,  the 
insurance  was  the  same,  excepting  that  the  phrase  "  if  at  sea  "  was  in  this  latter  case, 
**  if  on  her  passage."  The  year  ended  the  6th  of  October,  1834.  On  September  25, 
the  ship  being  at  Bangor,  in  Wales,  with  her  cargo  on  board,  weighed  anchor  with  the 
intention  of  proceeding  to  Boston,  and  dropped  down  several  miles  below  Bangor,  but 
not  being  able  to  get  out  of  the  Straits  of  Menai  (on  which  Bangor  is  situated),  on 
account  of  head  winds,  came  to  anchor ;  and  on  several  days  attempted  to  get  out  of 
the  straits,  but  did  not  succeed  until  the  8th  of  October.  Shaw,  C.  J.,  said :  "  Tho 
term  '  at  sea '  may  have  different  meanings,  according  to  the  connection  in  which  it 
is  used.  Here  it  is  used  in  contradistinction  to  'arrival  in  port.'  If  the  vessel  has 
sailed,  or  commenced  a  voyage  from  one  port  to  another,  she  must  be  considered  to  be 
at  sea,  within  the  meaning  of  this  clause,  from  the  commencement  to  the  termination 
of  that  voyage,  although  during  parts  of  it  she  may  have  sought  shelter  in  a  place  oa 
the  way In  the  other  policy,  the  contingency  upon  which  the  risk  is  to  con- 
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applied  especially  to  the  case  of  a  ship  which,  by  the  policy,  is 
to  be  insnred  on  a  certain  day  "if  at  sea;"  in  which  case  it 
may  be  reasonable  to  consider  the  word  as  meaning  only,  "  not 
at  home."  It  is  generally  provided  in  time  policies,  that  if  the 
vessel  be  "at  sea"  at  the  expiration  of  the  time  agreed  on,  the 
risk  shall  continue  until  her  arrival  at  a  port  of  discharge,  or 
at  her  port  of  destination.^  If,  then,  before  the  expiration  of 
the  time,  she  has  actually  broken  ground  for  the  voyage;  or  if 
she  has  sailed  and  is,  when  the  time  expires,  in  a  port  of  neces- 
sity.; she  is  considered  "  at  sea,"  and  is  covered  by  the  policy 


tinae  at  the  end  of  the  year,  is  a  little  difforentlj  expressed,  the  words  beiog,  if  the 
vessel  shall  then  be  '  on  a  pttssage/  We  think  the  meaning  and  legal  effect  are  the 
same  in  this  as  in  the  other  policy/' 

1  In  Wood  V.  New  Eng.  Mar.  Ins.  Co.,  14  Mass.  31,  a  vessel  was  insured  for  twelve 
months,  commencing  on  the  30th  of  December,  from  Newbaryport  to  every  place  to 
which  she  might  proceed,  the  risk  to  continne  .until  the  vessel  should  arrive,  and  be 
moored  twenty-four  hours  in  safety,  or  until  the  expiration  of  twelve  months.  It  was 
further  provided  that  if  the  vessel  should  be  at  sea  at  the  expiration  of  the  above 
period,  the  risk  should  continne  until  her  arrival  at  a  port  of  discharge.  On  the  14th 
of  the  following  November  the  vessel  sailed  on  a  voyage  from  Beverly  for  Amsterdam, 
and  on  the  14th  of  December  was  captured  and  carried  into  port,  where  she  was 
detained  until  afler  the  expiration  of  the  twelve  months,  when  the  vessel  was  liberated, 
and  sailed  for  Amsterdam.  On  the  way  she  was  captured.  Parker,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said :  "  At  the  expiration  of  the  year,  the  ship  was  not 
literally  at  sea;  but  was  in  a  British  port,  whither  she  had  been  carried  against  the 
will  of  the  master.  Was  she  then,  within  a  fair  construction  of  the  contract,  within 
the  intent  of  the  parties,  at  sea  ?  We  think  she  was.  She  was  absent  on  a  voyage, 
which  had  been  commenced  within  the  time  of  the  original  risk.  8he  would  have 
been  protected,  upon  that  voyage,  tq  Amsterdam  and  back  again,  because  within  the 
common  meaning  of  the  term  at  sea,  which  was  undoubtedly  adopted  by  these  parties. 
A  vessel  is  considered  in  that  condition,  while  on  her  voyage,  and  pursuing  the  busi- 
ness of  it,  although  during  part  of  the  time  she  is  necessarily  within  some  port,  in 
the  prosecution  of  her  voyage.  The  intention  in  prolonging  the  risk  beyond  twelve 
months,  was  unquestionably  to  give  the  ship  protection  under  the  policy,  in  case  that 
time  should  expire,  while  the  vessel  should  be  employed  in  some  unfinished  voyage  : 
and  whether  in  a  foreign  port,  or  actually  upon  the  high  seas,  we  believe  there  was  no 
difference  in  the  contemplation  of  the  parties,  when  the  contract  was  made."  We 
consider  this  case  as  having  been  correctly  decided,  but  the  language  used  by  the  court, 
as  given  above,  went  further  than  the  facts  of  the  case  required,  and  cannot,  it  seems 
to  us,  with  all  deference  to  the  learned  judge  who  pronounced  the  opinion,  be  supported 
by  principle  or  authority,  for  the  risk  was  to  continue  only  to  a  port  of  disdiarge,  and 
not  to  the  port,  which  might  perhaps  be  construed  as  meaning  the  final  port  of  dis- 
charge.   See  Bowen  o.  Hope  Ins.  Co.,  20  Pick.  275,  cited  in  the  preceding  note. 

The  dictum  of  Parker,  C.  J.,  cited  above,  is  directly  opposed  to  a  case  decided  in 
New  York.  American  Ins.  Co.  w.  Button,  24  Wend.  330,  affirmed  Hntton  v,  Ameri- 
can Ins.  Co.,  7  Hill,  321.    In  this  case  a  vessel  was  insured  for  a  year,  commencing 
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until  her  arrival  at  her  port  of  final  destination,  or  at  her  port  of 
destination  in  a  particular  country,  provided  the  master  does 
not  unnecessarily  delay  his  voyage  thither  after  the  time  has 
expired.^ 

If  the  insurance  be  to  '^  a  port"  in  a  certain  island  or  coast,  or 


Jannflrjr  21 ;  if  at  sea  at  the  expiration  of  the  term,  the  risk  was  to  continue  nntil  the 
arrival  of  the  vessel  at  her  port  of  destination,  bat  the  policj  did  not  mention  what 
the  port  was.  The  vessel  sailed  from  New  York  on  a  vojage  for  St.  Barts,  Cora^oa, 
and  Maracaibo,  and  thence  hack  to  the  port  of  New  York.  Maracaibo  being  in  a 
state  of  insurrection,  the  vessel  put  into  St.  Thomas  for  the  pnrpose  of  taking  a  cargo 
thence  to  Philadelphia  or  New  Yoik.  She  arrived  at  St.  Thomas  on  the  6th  of  Jao- 
nary,  but  extensive  repairs  being  required,  she  was  detained  there  for  that  pnrpose 
until  after  the  2 1st.  After  she  was  repaired,  she  took  in  her  cargo,  and  sailed  on  the 
SOth  of  January-,  and  was  lost  Febmaiy  18.  If  the  repain  had  not  been  necessary, 
she  would  have  sailed  before  the  2l8t.  The  insurers  were  exonerated  on  the  ground 
that  the  vessel  was  not  "  at  sea  "  on  the  21st,  but  was  in  a  port  of  destination,  although 
not  in  her  final  port.  It  was  however  admitted  that  if  the  vessel  had  put  into  St. 
Thomas  through  necessity,  the  underwriters  would  have  been  liable. 

1  Union  Ins.  Co.  v.  Tjsen,  3  Hill,  118.  The  policj  provided,  in  this  case,  that  if 
the  vessel  was  at  sea  on  the  day  the  risk  expired,  October  7th,  it  should  continue  until 
she  reached  her  port  of  destination  in  the  United  States.  On  the  20th  of  September 
the  vessel  was  at  Rotterdam,  in  a  canal,  discharging  her  caigo.  Finding  no  return 
freight  to  the  United  States,  the  captain  determined  to  go  to  Newcastle-upon-Tyne, 
and  thence  home  to  New  York.  The  ship  was  accordingly  moved  from  the  canal  into 
the  river  Maese,  about  twenty-five  miles  from  the  sea,  and  was  all  ready  for  sea,  but 
owing  to  contrary  winds  she  did  not  sail  untiUafter  the  7th  of  October.  Held,  that  the 
moving  from  the  canal  was  the  commencement  of  the  voyage,  and  that  the  vessel  was 
protected  till  her  arrival  at  her  port  of  destination  in  the  United  States. 

In  Eyre  v.  Marine  Ins.  Co.,  6  Whart.  247,  a  vessel  was  insured  for  twelve  months, 
from  November  10th,  with  liberty  of  the  globe,  and  if  at  sea,  etc.,  the  risk  to  continue 
until  her  arrival  at  her  port  of  destination  in  the  United  States.  The  vessel  sailed 
from  Philadelphia  in  November  for  South  America  for  the  purpose  of  freighting,  took 
a  caigo  on  board  at  Rio  Janeiro  in  South  America,  and  sailed  for  the  island  of  Jersey 
in  the  British  channel  for  orders.  On  the  10th  of  the  following  November  she  was  at 
sea,  and  afterwards,  having  sustained  heavy  damage,  she  was  compelled  to  put  into 
Falmouth,  England,  for  repairs.  She  then  sailed  for  Altona,  discharged  her  caigo, 
took  another  on  freight,  and  in  June  sailed  for  New  Orleans,  where  she  arrived.  The 
action  was  brought  to  recover  for  the  damage  done  on  the  voyage  to  the  island  of 
Jersey.  The  court  held  that,  if  at  the  end  of  the  year,  the  vessel  was  coming  home, 
she  was  protected  by  the  policy,  but  otherwise  not,  and  excluded  evidence  that  the 
voyage  insured  was  known  by  the  name  of  a  trading  voyage,  and  that  by  the  usage 
of  trade,  the  vessel  might  sail  for  any  part  of  the  globe,  to  which  she  could  get  a 
freight,  at  any  time  during  the  year,  and  continue  covered  by  the  policy  during  such 
voyage,  although  this  usage  was  alleged  to  be  well  known  to  the  underwriters,  and 
acted  upon  by  them,  at  the  port  to  which  the  vessel  belonged.  But  the  court  in  5 
Watts  &  S.  116,  being  of  opinion  that  this  evidence  ought  to  have  been  admitted, 
granted  a  new  trial. 
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to  "two  ports"  or  more,^  the  insured  may  select  any  which 
come  within  the  district.  But  the  rislc  terminates  when  the  ves- 
sel has  been  moored  twenty-four  hours  in  safety  at  the  first  port 
in  the  island  at  which  she  arrives,  if  the  insurance  be  to  "  a 
port"  in  that  island,  or  to  the  island.^  If  a  vessel  is  insured  on 
a  fishing  voyage,  the  risk  does  not  terminate  by  her  sending 
home  part  of  her  cargo  which  is  damaged,  and  which,  if  suffered 
to  remain  on  board,  would  injure  the  rest.^  A  policy  on  time 
for  a  certain  period,  terminates  according  to  the  time  at  the 
place  where  the  contract  is  made,  unkss  it  is  otherwise  men- 
tioned in  the  policy.^  If  a  ship  is  insured  until  "  she  shall  have 
ended  and  be  discharged  of  her  voyage,"  it  seems  that  the  risk 
continues  till  she  is  unladen.^ 

By  the  phrase  usually  contained  both  in  the  English  policies 
and  our  own,  the  insurance  continues  on  the  vessel  "  until  she 
shall  be  arrived  and  moored  twenty-four  hours  in  safety ; "  and 
on  goods  "  until  landed,"  or  "  safely  landed."  This  means  safety 
from  the  perils  insured  against,  and  not  to  those  of  a  merely 
local  character  and  incident  to  the  port,  as  bad  moorings,  etc.; 
otherwise  the  policy  might  attach  all  the  time  she  lay  there. 


1  Vandervoort  v.  Smith,  2  Caines,  155.  In  Sea  Ins.  Co.  of  Scotland  v.  Gavin, 
2  Bow  &  C.  125,  insnrance  was  effected  at  and  from  Leith  to  Shetland,  and  from 
thence  to  Barcelona,  and  at  and  from  thence,  and  two  other  ports  in  Spain,  to  a  port 
in  Great  Britain.  The  Tessel  discharged  her  cargo  at  Tarragona,  and  then  proceeded 
to  Saloe,  where  she^was  lost.  It  was  objected  that  Saloe  was  not  a  port  within  the 
meaning  of  the  policy,  it  being  a  mere  roadstead  protected  hj  a  headland,  bnt  the 
conrt  held  that  as  it  was  usnallj  designated  as  a  port,  and  was  not  more  open  than 
other  places  on  the  Mediterranean,  and  as  it  had  a  custom-house  and  harbor-master, 
and  port  duties  were  levied  there,  it  was  a  port  within  the  meaning  of  that  term  in 
the  policy. 

>  Camden  v.  Cowley,  1  W.  Bl.  417;  Leigh  v.  Mather,  2  Esp.  412.  This  case  is 
more  fnlly  reported  in  Park  on  Ins.  52,  where  it  appears  that  the  insurance  was  on 
the  ship  and  goods  "  at  and  from  Georgia  to  Jamaica."  On  the  arrival  of  the  ship  in 
Montego  Baiy,  most  of  the  cargo  was  sold  to  merchants  there,  and  the  captain  entered 
into  a  charter-party  with  them  to  proceed  to  St.  Anne's,  and  there  take  in  a  cargo  for 
London.  Most  of  the  cargo  was  unloaded  at  Montego  Bay,,  and  it  was  verbally 
agreed  that  the  remainder  should  be  carried  as  ballast  to  St.  Anne's.  It  was  held,  that 
as  Montego  Bay  was  the  original  destination  of  the  cargo,  and  that  the  delivery  of  the 
whole  there  was  prevented  only  by  a  new  agreement,  the  risk  did  not  continue  after 
the  departure  of  the  vessel.    See  also,  Barras  v.  London  Ass.  Co.,  Park,  Ins.  52. 

*  Phillips  V.  Champion,  6  Taunt.  3. 

* 'Walker  v.  Protection  Ins.  Co.,  29  Maine,  317. 

'  So  held  by  the  whole  court  on  demurrer  ia  Anoaymous,  Skinner,  243. 
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Bat  she  must  be  moored  as  safely  as  that  harbor  or  port  permits 
in  the  usual  course  of  navigation.  And  if  the  vessel  be  ordered 
off,  or  into  quarantine,  before  the  twenty-four  hours  have  passed, 
the  policy  does  not  cease  to  attach.^  And  if  she  anchors  and 
moors  safely,  and  her  actual  safety  continues  through  a  storm 
or  peril  which  begins  before  or  within  the  twenty-four  hours,  but 
does  no  harm  until  they  have  expired,  she  is  considered  as 
moored  in  safety  during  the  twenty-four  hours ;  because  other- 
wise the  risk  might  never  terminate,  for  so  long  as  the  ship  is  in 
any  port  she  must  be  in«some  degree  of  danger,  or  possibility  of 
mischief.^  By  arrival  is  meant  the  reaching  the  usual  place  of 
unloading ;  ^  and  by  safety,  not  security  from  the  hazard  of  every 


^  Waples  r.  Eames,  2  Strange,  1243. 

^  Bill  r.  MaBOD,  6  Mass.  313. 

*  In  Samael  v.  Royal  Exch.  Afls.  Co.,  8  B.  &  C.  119,  a  vessel  was  insured  at  and 
fix>m  Sierra  Leone  to  London,  until  moored  twentj-fonr  hours  in  safety.  The  master, 
being  ordered  to  take  the  vessel  into  the  King's  Dock  at  Deptford,  moored  the  vessel 
near  the  docks,  but  was  not  able  to  enter  on  account  of  the  ice.  Alter  lying  in  this 
place,  where  cargoes  were  sometimes  dischaiged,  several  days,  the  vessel  was  totally 
loQ^  Held,  that  the  place  where  she  had  lain,  not  being  her  place  of  ultimate  destina- 
tion, the  underwriters  were  liable.  In  Angerstein  r.  Bell,  Park,  Ins.  45,  the  vessel 
arrived  at  the  wharf  where  she  was  to  bo  unladen,  but  there  not  being  room  on  the 
inside,  she  was  fastened  on  the  outside  of  the  tier  of  vessels,  and  after  remaining  in  this 
position  more  than  twenty-four  hours  was  lost.  Held  that  she  had  arrived.  In  Meigs 
V.  Mutual  Mar.  Ins.  Co.,  2  Cush.  439,  the  insurance  was  on  a  vessel  and  her  catch- 
ings  on  a  whaling  voyage,  the  risk  to  continue  on  and  during  her  voyage  and  back  to 
M., "  until  she  be  arrived  and  moored  twenty-four  hours  in  safety."  On  the  return  of  the 
vessel  to  M.,  the  water  was  not  high  enough  to  enable  her  to  reach  her  wharf,  which 
was  her  place  of  final  destination.  She  was  accordingly  anchored  in  the  harbor,  and 
while  being  lightened  and  on  her  way  to  the  wharf  with  proper  diligence,  was 
destroyed  by  fire.  This  did  not  happen  until  more  than  a  week  after  her  arrival  in 
the  harbor.  The  royal  yards  and  masts,  and  top-gallant  masts  and  yards  were  sent 
down,  and  all  the  sails  unbent  except  the  three  topsails,  spanker,  and  jib,  which  were 
leffc  to  work  the  ship  to  the  wharf  with.  The  court  held  that,  under  these  circum- 
stances, the  insurers  were  liable,  and  said  :  "  Reaching  the  harbor,  therefore,  cannot  be 
arriving  within  the  meaning  of  the  policy ;  and  if  it  do  not  mean  that,  it  must  mean 
that  particular  place  or  point  in  the  harbor,  which  is  the  ultimate  destination  of  the 
ship.  Until  that  point  is  reached,  the  voyage  is  not  ended,  and  the  ship  has  not 
arrived ;  though  she  may  be  obstructed  and  delayed  in  her  progress  through  the  har- 
bor, and  for  want  of  water,  or  by  adverse  winds,  or  other  causes,  be  obliged  to  come 
to  anchor,  and  remain  at  anchor  twenty-four  hours,  and  to  take  out  some  portion  of 
her  cargo.  While  she  is  properly  pursuing  her  course  to  the  place  of  her  ultimate 
destination,  and  of  complete  and  final  unlading,  and  until  she  reaches  that  place,  and 
has  been  moored  there  in  safety  twenty-four  hours,  she  is  insured  and  protected  by  the 
policy."    This  case  is  somewhat  inconsistent  with  a  case  decided  in  England  about  the 
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loss  insured  against,  for  some  of  them,  as  fire,  lightning,  etc.,  re- 
mains always ;  but  the  being  moored  in  fact  during  twenty-four 
hours,  safe  in  the  sense  of  uninjured.^  But  if  the  vessel  arrives  a 
mere  wreck,  she  cannot  be  said  to  have  been  in  safety  a  moment.^ 
Nor  if  an  embargo  had  been  laid  on  all  vessels  previous  to  the 
arrival  of  the  one  insured,  although  she  should  not  be  arrested 
till  the  next  day.^     If  a  vessel  is  insured  from  a  place  to  any 


same  time.  Whitwell  v,  Harrison,  2  Exch.  127.  The  vessel  was  insured  nntil 
moored  at  her  discharging  port  in  the  United  Kingdom,  twenty-fonr  hoars,  in  safety. 
She  was  chartered  to  take  a  cargo  of  timber  from  Quebec  to  Wallasey  Pool  in  the 
riyer  Mersey,  or  cu  near  thereto  as  she  could  safdy  get,  and  there  discharge  her  cargo. 
The  vessel  «rriyed  abreast  of  Wallasey  Fool,  on  the  5th  of  the  month,  but  was  not  able 
to  enter  it  for  want  of  sufficient  water.  Most  of  the  crew  were  discharged,  and  the 
vessel  was  lightened.  On  the  14th  of  the  month  she  fell  over  and  was  injured.  All 
the  cargo  was  not  out  at  this  time,  and  it  was  the  captain's  intention  to  take  the  vessel 
into  Wallasey  Pool,  with  as  much  of  the  cargo  on  board  as  he  could  ca#y  with 
safety.  The  court  held  that  the  vessel  had  arrived  and  been  moored  twenty-fonr  hours 
in  safety.  Aldersojiy  B.,  said:  "It  appeared  in  evidence,  that  the  captain  always 
intended  ultimately  to  carry  the  vessel  into  Wallasey  Pool  with  as  much  of  the  cargo 
on  board  as  she  could  carry  over  the  shallow  part  intervening  between  his  original 
anchorage  and  the  pool.  But  it  was  also  clearly  established,  that  the  dischai^  of  the 
cargo  was  going  on  in  due  course,  and  that  if  the  water  were  not  sufficient,  and  no 
accident  had  occurred,  the  whole  cargo  would  have  been  dischai^d  in  the  place  where 
the  vessel  was  moored.  Here  the  vessel  was  bound  to  Wallasey  Pool,  or  as  near 
thereto  as  she  could  safely  get,  and  it  is  clear  that  that  was  the  Intended  place  for 
the  dischaige  of  her  cargo."  If  this  case  can  be  distinguished  at  all  from  Meigs  v. 
Mutual  Mar.  Ins.  Co.,  it  is  on  the  ground  that  in  the  one  the  place  of  ultimate  des- 
tination  was  the  wharf,  and  in  the  other  the  Pool,  or  as  near  to  it  as  the  vessel  could 
get. 

The  port  of  Havana  consists  of  an  outer  and  inner  harbor.  The  outer  is  near  the 
Moro  Castle,  and  is  used  for  the  purposes  of  visit  and  search.  It  is  an  exposed  and 
dangerous  place,  and  it  has  accordingly  been  held  that  the  risk  on  a  vessel  does  not 
terminate  nntil  she  has  been  moored  twenty-four  hours  in  safety  in  the  inner  harbor. 
Dickey  v.  United  Ins.  Co.,  11  Johns.  358 ;  Zacharie  o.  Orleans  Ins.  Co.,  17  Mart.  La. 
637. 

In  Gray  v.  Gardner,  17  Mass.  188,  a  contract  was  made  which  was  to  be  void  in 
case  a  certain  quantity  of  oil  arrived  at  Nantucket  and  New  Bedford  on  or  before  a 
certain  day.  It  was  held  that  the  word  arrived  meant  that  the  vessel  in  which  the  oil 
was  to  be  brought,  should  drop  anchor  within  the  time,  and  the  condition  was  not  sat- 
isfied by  the  vessel  merely  being  in  the  Nantucket  Roads. 

1  Bill  V,  Mason,  6  Mass.  313.  The  vessel  in  this  case  arrived  in  a  gale  of  wind,  but 
was  not  injured  by  it,  nntil  after  she  had  been  moored  twenty-four  hours.  It  was  held 
that  the  underwriters  were  not  liable. 

*  Shawe  v.  Felton,  2  East,  109. 

*  Minctt  V.  Anderson,  Park,  Ins.  45.  So  where  a  vessel's  pa^rs  were  taken,  and 
her  hatches  sealed  down  immediately  upon  arrival,  and  orders  given  on  the  examina- 
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port  or  ports  wbatsoerer,  for  a  certain  space  of  time,  an  open 
roadstead  which  is  the  usual  place  of  loading  and  unloading 
is  a  port  within  the  meaning  of  that  phrase  in  the  policy.^ 
Goods  are  within  the  policy  as  not  safely  landed,  so  long  as  they 
are  in  boats  or  ligfateis,  if  this  be  the  nsnal  way  of  taking  them 
from  the  ship  to  the  port;  and  we  should  apply  the  same  mle  to 
any  mode  of  conveyance  by  water,  however  nnnsnal,  which  was 
made  necessary,  and  therefore  justifiable  by  the  circumstances 
of  the  case.'  If  the  consignee  sends  his  own  lighter  for  the 
goods,  the  risk  has  been  held  to  terminate  on  the  delivery  of  the 
goods  on  board  the  lighter.'  The  policy  terminates  when  the 
goods  are  landed  at  the  usnal  place  of  discharge,  although  the 
consignees  may  not  be  able  to  obtain  possession  of  them  at 


taon  of  He  papen  to  febe  the  ship  and  cai^,  wfaicfa  was  done,  and  eondemnadon  of 
them  followed,  it  was  held  that  the  vessel  had  never  been  moored  in  safetj.  Horneyer  r. 
Liishington,  15  East,  46. 

1  Cockej  V.  Atkinson,  2  B.  ft  Aid.  460. 

>  Matthie  r.  Potts,  3  B.  ft  P.  23 ;  Stewart  r.  Bell,  5  B.  ft  Aid.  238;  Wadsworth  r. 
Pacific  Ins.  Co.,  4  Wend.  33 ;  Osacar  v.  Louisiana  State  Ins.  Co.,  17  Mart.  La.  386. 
In  this  case  the  Teasel,  whose  cargo  was  insured,  arriTed  in  the  roadstead  of  Soto  La 
Marina,  in  Mexico,  and  anchored  outside  of  the  bar  in  the  nsnal  place  twenty  leagues 
from  the  town,  and  commenced  to  dischaige  her  caigo  in  lighters,  according  to  the 
usage  of  the  trade.  After  part  had  been  landed,  the  ressel  was  driren  awaj  bj  a 
tempest  and  nerer  heard  from  again.  The  court  held  that  the  plaintiff  was  entided 
to  recover  for  all  the  goods  not  brought  to  the  town.  But  the  court  said  that  if  the 
goods  had  been  landed  on  the  beach  and  transported  to  the  town  on  the  backs  of 
mules,  this  would  have-  been  a  land  risk  for  which  the  nnderwriten  would  not  have 
been  liable. 

*  Sparrow  r.  Caruthen,  2  Strange,  1236.  But  see  Langloie  r.  Brant,  cited  2  B.  ft  P. 
434,  note.  If  he  merely  hires  a  lighter  and  pajs  for  it  himself,  the  risk  continues  till 
the  goods  are  landed.  Rucker  r.  London  Ass.  Co.,  2  B.  ft  P.  432,  note  ;  Hurry  r. 
Royal  Exch.  Ass.  Co.,  2  B.  ft  P.  430,  3  Esp.  289.  In  Strong  r.  Natally,  4  B.  ft  P. 
16,  the  goods  were  taken  out  in  a  lighter  hired  in  the  usnal  manner,  and  the  lighter 
brought  to  the  wharf.  Owing  to  the  roughness  of  the  weather,  the  goods  could  not 
be  landed  that  night,  and  the  lighterman  asked  the  owner  of  the  caigo  whether  he 
should  stay  and  see  the  goods  landed,  to  which  the  owner  replied  that  he  would  look 
to  the  landing  himself.  In  the  night  the  lighter  was  sunk,  and  the  court  held  that  the 
underwriters  were  not  liable,  as  the  owner  had  taken  the  goods  into  his  own  care  and 
possession.  So,  where  the  owner  of  goods,  in  consequence  of  the  port  of  destination 
being  blockaded,  accepted  them  at  an  intermediate  port,  paying  fall  freight,  and 
thence  transported  them  in  lighters  to  their  port  of  destination,  it  was  held  that  he 
could  not  recover  from  the  underwriter  cither  the  expenses  of  transshipping^  and  the 
freight  paid  for  the^lighters,  or  a  premium  of  insurance  paid  for  the  risk  in  the 
lighters.    Low  v,  Davy,  5  Binn.  595. 
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once.^  There  is  some  conflict  of  authority  in  regard  to  the 
point  whether  the  risk  continues  till  the  whole  cargo  is  delivered, 
or  whether  it  is  severable  in  its  nature.  On  principle  and  on  the 
preponderance  of  authority  we  are  inclined  to  adopt  the  latter 
view.2 

The  risk  terminates  as  soon  as  the  voyage  insured  is  aban- 
doned or  broken  up  by  a  peril  not  insured  against*  If  goods 
are  insured  on  board  a  ship  to  a  port,  and  from  thence  on 
board  another  ship  to  a  final  port,  the  risk  continues  while  the 
goods  are  being  removed  in  the  usual  manner  from  one  ship  to 
the  other.*     Where  the  vessel  is  wrecked  and  the  cargo  is  sent 


1  Gracie  v.  Marine  Ins.  Co.,  8  Cranch,  75.  The  insurance  in  this  case  was  on  the 
cargo  of  a  vessel  "  at  and  from  Baltimore  to  Leghorn,"  the  risk  to  continue  until  the 
goods  should  he  safely  landed  at  Leghorn.  Bj  the  laws  of  that  place,  ships  and  car- 
goes on  arriyal  were  obliged  to  perform  a  quarantine  of  thirty  days  before  the  cargo  or 
any  person  on  board  could  be  admitted  into  the  city.  The  caigo  was  taken  from  the 
ship  in  public  lighters  to  the  lazaretto  by  the  officers  of  goyemment,  and  until  the 
expiration  of  the  quarantine,  the  consignees  could  not  remoye  the  goods,  and  freight 
could  not  be  collected.  The  court  held,  under  these  circumstances,  that  the  under- 
writers were  dischaiged  when  the  goods  were  deposited  in  the  lazaretto.  See  also, 
Brown  v.  CarBtairs,  3  Camp.  161.  In  Mobile  Mar.  Dock  &  Mnt.  Ins.  Co.  v,  McMillan, 
27  Ala.  77,  where  goods  were  insured  until  safely  landed  at  the  port  of  New  Orleans, 
the  court  held  that  the  underwriters  were  discharged  from  liability  after  the  cargo  was 
discharged  on  the  wharf,  on  the  shore  of  Lake  Ponchartrain.  By  the  usage  of  trade, 
goods  were  sent  forward  from  that  place  to  the  city  of  New  Oric^^ns  by  railroad,  but 
the  court  held  that  land  risks  were  not  covered  by  the  policy.  And  in  Osacar  v, 
Louisiana  State  Ins.  Co.,  supra,  p.  328,  n.  2,  the  court  said  that  if  the  goods  were  to 
be  taken  overland  on  mules  to  the  port  of  delivery,  the  underwriters  would  not  be 
liable,  though  the  risk  would  continue  if  they  were  taken  by  water. 

'  The  contract  is  considered  as  an  entirety  in  Gardiner  i;.  Smith,  1  Johns.  Cas.  141, 
and  in  Fletcher  v.  St.  Louis  Mar.  Ins.  Co.,  18  Mo.  193,  and  it  is  treated  as  severable  in 
Gracie  v.  Maryland  Ins.  Co.,  8  Cranch,  84;  Osacar  v.  Louisiana  State  Ins.  Co.,  17 
Mart.  La.  386;  and  Mobile  Mar.  Dock  &  Mnt.  Ins.  Co.  v.  McMillan,  27  Ala.  77. 

In  Ward  v.  Wood,  13  Mass.  539,  the  policy  stated  that  the  risk  was  to  cease  when 
the  vessel  should  receive  on  board  a  cargo,  with  the  intention  of  proceeding  to  the 
United  States.    This  was  held  to  mean  a  full  cargo. 

'  See  Brown  v,  Vigne,  12  East,  283,  and  cases  cited  ante,  p.  247,  n.  7. 

*  Tiemey  v.  Etherington,  cited  1  Burr.  348.  In  this  case  goods  were  insured  in  a 
Dutch  ship  from  Malaga  to  Gibraltar,  and  at  and  from  thence  to  England  and  Holland, 
both  or  either.  It  was  agreed  that  on  the  arrival  of  the  ship  at  Gibraltar  the  goods 
might  be  unloaded  and  reshipped  in  one  or  more  British  ship  or  ships  for  England  and 
Holland.  On  arrival  at  Gibraltar,  there  being  no  British  ship  there,  the  goods  were  put 
into  a  store-ship  which  was  considered  as  a  warehouse,  and  while  there  were  lost  in  a 
storm.  The  underwriter  was  held  liable.  See  Oliverson  v.  Brightman,  8  Q.  B.  781,^ 
and  cases  ante,  p.  235,  n.  2. 

28* 
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forward  in  another  vessel  to  the  port  .of  destination,  the  under- 
writers are  liable  for  a  loss  while  the  goods  are  in  such  substi- 
tuted ship.^ 


SECTION    IV. 

OF  A  LOSS  AFTER  THE  EXPIRATION  OF  THE  RISE. 

The  voyage  mrfy  have  terminated  and  the  policy  have  expired 
by  limitation,  either  of  time  or  of  space ;  and  even  the  risk  may 
be  said  to  be  at  an  end ;  and  after  all  this,  a  loss  may  occur  for 
which  the  insurers  are  liable.  But  this  can  take  place  only 
when  the  cause  of  the  loss  was  a  peril  insured  against,  which  was 
encountered  and  became  injurious  to  the  property  while  it  was 
covered  by  the  policy ;  and  the  ultimate  loss  was  not  only  the 
effect  of  the  injury  so  sustained,  but  an  effect  so  direct,  imme.- 
diate,  and  inevitable,  that  the  injury  must  be  deemed  to  be  the 
proximate  and  only  cause  of  the4oss. 

This  question  is  often  considered  as  if  it  asked  only,  whether, 


1  Plantamonr  v.  Staples,  1  T.  B.  611,  note,  3  Doug.  1.  The  ship  and  cargo  were 
in  this  case  insnred  at  and  from  Marseilles  to  Madeira,  the  Cape,  and  the  isles  of 
France  and  Bourbon,  and  to  all  parts  and  places  in  the  East  Indies  and  Persia,  or 
elsewhere  beyond  the  Cape  of  Good  Hope,  from  port  to  port,  and  during  her  stay  and 
trade  to  all  ports  and  places,  until  her  safe  arrival  back  at  her  last  port  of  discharge 
in  France.  The  vessel  sailed  with  a  cargo  consisting  of  bullion  and  merchandise  con- 
signed to  the  plaintiff's  correspondents  at  Pondicheny,  with  directions  to  barter  and 
sell  the  same  on  their  account,  and  to  make  the  returns  in  other  goods,  the  produce  of 
India.  The  vessel  was  lost  at  the  Isle  of  France,  but  the  cargo  was  sent  on  in  another 
vessel  by  the  master  to  Pondicherry.  It  was  there  received  by  the  plaintiffs  corre- 
spondents, and  the  proceeds  invested  in  other  goods,  and  forwarded  to  France  in 
another  vessel.  This  vessel  was  also  condemned  at  the  Isle  of  France,  and  the  goods 
sent  on  in  another  vessel.  This  last  was  captured,  and,  with  the  cargo,  condemned. 
Held  that  the  policy  continued  to  attach,  notwithstanding  the  change  of  vessels,  and 
ihat  the  underwriter  was  liable.  And  if  in  consequence  of  a  disaster  the  ship  cannot 
pursue  her  voyage  to  the  port  of  destination  in  a  direct  manner,  the  underwriters  on 
goods  are  liable  notwithstanding  the  deviation.  Winter  v.  Delaware  Mut.  Ins.  Co., 
30  Penn.  State,  334.  So  if  it  is  necessary  on  account  of  the  loss  of  the  ship  to  carry 
the  caigo  over  land  to  transship  it,  the  underwriters  are  liable  while  this  is  being  done. 
Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.  543,  555. 
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if  a  vessel,  or  other  insured  property,  receives  its  death-blow 
during  the  policy  and  dies  after  the  policy  expires,  the  insurers 
are  liable.  But  there  is  some  danger  of  being  misled  by  this 
figurative  language,  as  was  remarked  in  a  recent  case  by  Lord 
Campbell.^ 

The  cases  which  present  this  question  are  not  easily  recon- 
ciled, and  some  of  them  are  obscure ;  the  latest.  Knight  v.  Faith, 
being,  as  we  think,  the  best.  But  we  cannot  doubt  that  the  true 
principle  is  that  which  we  have  already  indicated.  We  might 
express  it  by  saying,  that  if  insured  property  be  injured  by  a  peril 
insured  against,  the  insurers  are  liable  for  the  direct  and  imme- 
diate and  inevitable  consequences,  wherever  or  whenever  these 
may  occur.^ 


1  In  Knight  v.  Faith,  15  Q.  B.  649. 

^  Ono  of  the  earliest  cases  on  this  sabject,  is  Merctonj  v.  Dunlopc,  cited  I  T.  R.  260. 
The  only  original  report  that  we  have  of  it,  is  the  citation  of  it  bj  Wiiles,  J.,  in  Lock-/ 
jer  r.  Offlej,  1  T.  R.  252,  260.  He  said  :  "  It  would  be  a  dangerous  doctrine  to  laj 
down,  that  the  insurer  should,  in  all  cases,  be  liable  to  remote  consequential  damages. 
This  has  been  compared  to  a  death's  wound  received  during  the  voyage,  which  sub- 
jected the  ship  to  a  subsequent  loss.  To  this  point,  the  case  of  Meretonj  v.  Dunlope 
(E.  23  Geo.  3)  seems  very  material.  That  was  an  insurance  on  a  ship  for  six  months, 
and,  three  days  before  the  expiration  of  the  time,  she  received  her  death's  wound,  but, 
by  pumping,  was  kept  afloat  till  three  days  after  the  time :  there  the  verdict  was  given 
for  the  insurer,  which  was  confirmed  by  the  court.  I  will  put  another  case ;  suppose 
an  insurance  on  a  man's  life  for  a  year,  and  some  short  time  before  the  expiration  of 
the  term  he  receives  a  mortal  wound,  of  which  he  dies  after  the  year,  the  insurer  would 
not  be  liable."  This  case  has  been  followed  in  Ohio.  Howell  v.  Protection  Ins.  Co., 
7  Ohio,  284,  where  a  steamboat  met  with  an  accident  daring  the  existence  of  the 
policy,  in  consequence  of  which  she  sunk  the  same  day,  but  after  the  risk  had 
expired.  It  was  held,  that  as  the  damage  done  by  the  accident,  excluding  that  occa- 
sioned by  the  sinking  of  the  boat,  did  not  amount  to  fifty  per  cent.,  the  assured  could 
not  abandon. 

In  Fameaux  v.  Bradley,  B.  R.  East,  20  G.  3,  2.  Marsh.  Ins.  584,  the  vessel  was 
driven  on  the  rocks  and  injured,  but  her  condition  could  not  be  examined  into  till  after 
the  expiration  of  the  policy.  She  was  then  found  to  be  much  damaged,  but  not  irre- 
parably so,  but  a  difficulty  having  arisen  on  account  of  the  want  of  materials,  she  was 
sold.  Held,  that  the  damage  sustained  by  the  running  on  the  rocks  should  be  esti- 
mated as  an  average,  and  not  as  a  total  loss.  In  Coit  v.  Smith,  3  Johns.  Cas.  16, 
horses  were  insured  against  all  risks,  until  safely  landed.  During  a  gale,  one  of  the 
horses  was  thrown  down  and  injured,  and  he  died  after  he  was  landed.  It  was 
held,  that  the  death  of  the  horse  was  to  be  put  out  of  the  case,  and  that  the  under- 
writers were  liable  for  the  injuries  which  he  had  sustained,  up  to  the  time  he  was 
landed. 

In  Knight  v.  Faith,  15  Q.  B.  649,  the  jury  found  a  special  case,  to  the  effect  that  the 
vessel  was  insured  on  time,  from  Sept.  24,  1845,  to  Sept.  24,  1846.  The  vessel  was 
stranded  and  brought  into  the  harbor  of  Santa  Cruz,  on  the  16th  of  Sept.  1846.    She 
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Possibly,  a  distinction  might  be  made  in  this  respect  between 
policies  on  time,  and  those  on  a  voyage.  Because,  in  the  former, 
the  liability  of  the  insurer  expires  at  a  certain  hour,  wherever  the 
ship  may  be ;  but  in  the  latter,  the  policy  expires  when  the  ship 
has  been  moored  twenty-four  hours  in  safety ;  but  she  has  never 
been  moored  in  safety,  if  so  injured  that  her  destruction  was 
inevitable.^ 

Upon  the  question  of  forfeiture  and  seizure,  we  have  seen,  that 
the  cases,  although  in  some  conflict,^  tend  to  the  doctrine  that 
the  statute,  together  with  the  act  or  circumstance  which  forfeits 
the  ship  or  cargo,  has  no  effect  in  changing  the  property  or  npon 
the  rights  or  liabilities  of  owners  or  insurers,  until  actual  seizure. 


remained  there  in  safety  till  the  middle  of  October,  at  which  time,  the  cargo  haTing 
been  got  out,  it  was  found  that  the  necessary  repairs  could  not  be  made  there,  as  there 
was  no  dock-yard,  workmen,  or  materials  at  that  place,  and  that  she  could  not  be  taken 
to  any  other  place  to  be  repaired.  She  was  accordingly  sold  by  the  master,  who  was 
also  a  part  owner,  for  771.  10s.  No  abandonment  was  made.  It  was  held  to  be  a  case 
where  the  insured  could  not  recover  for  a  total  loss,  without  an  abandonment,  but  the 
underwriter  was  held  liable  for  a  partial  loss.  Speaking  of  Meretony  v.  Dunlope, 
Lord  Campbell,  C.  J.,  said :  "  We  very  much  doubt,  whether  any  such  doctrine  ever 
was  laid  down  by  Lord  Mansfield,  and  the  decision  of  the  court  may  have  proceeded 
on  a  totally  different  ground.  The  doctrine  seems  contrary  to  the  principle  of  insur- 
ance law,  that  the  insurer  is  liable  for  a  loss  actually  sustained  from  a  peril  insured 
against  during  the  continuance  of  the  risk ;  and  if  a  ship  insured  for  time,  during  the 
time,  receives  damage  from  the  perils  of  the  sea,  although  the  amount  of  it  be  not 
ascertained  till  the  expiration  of  that  time,  and  she  is  kept  afloat  till  then,  upon  the 
assured's  taking  proper  steps  by  giving  uotice  of  abandonment,  or  by  obtaining  evidence 
of  the  sum  which  would  be  required  to  repair  the  damage  sustained,  there  does  not 
appear  any  good  reason  why  they  may  not,  according  to  the  facts,  proceed  against  the 
insurers  for  a  total  loss  or  for  a  partial  loss."  We  apprehend  that  Lord  Campbdl,  by 
the  words,  "  amount  of  it  be  not  ascertained,"  means  not  only,  when  the  amount  of 
money  needed  for  repair  be  not  ascertained,  but  when  the  extent  and  character  of  the 
injury  are  not  and  cannot  be  ascertained  until  the  direct  consequences  are  fully 
developed. 

It  was  also  contended  in  this  case,  that  as  a  total  loss  had  taken  place,  for  which 
the  defendants  were  not  liable,  the  partial  loss  must  be  considered  as  merged  in  the 
total  loss,  and  consequently,  that  there  was  no  liability  at  all,  on  the  authority  of  Livie 
V.  Janson,  1 2  East,  648,  which  case  decided  that  where  a  partial  loss  occurred  and 
there  was  afterwards  a  total  loss  by  an  excepted  peril,  the  underwriters  were  not  liable 
at  all.  But  the  court  held,  that  there  was  no  total  loss  in  this  case,  as  there  was  no 
such  loss  known  in  insurance  law  as  a  sale  by  the  master ;  and  that,  if  there  had  been 
a  total  loss,  the  defendants  were  not  at  liberty  to  say,  that  the  partial  loss  was  merged 
in  the  total  loss. 

1  Shawe  r.  Felton,  2  East,  109.  See  also,  Peters  r.  Phoenix  Ins.  Co.,  3  S.  & 
B.  25. 

*  See  ante,  p.  79,  n.  4. 
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If  this  be  law,  and  the  circumstance  which  causes  the  loss  by 
forfeiture,  occurs  while  the  policy  attaches,  but  there  is  no  seiz- 
ure until  after  the  policy  expires,  the  insurers  are  not  liable.^  If 
the  ship  arrives  at  her  port  of  destination  in  a  disabled  state,  and 
is  detained  there  for  repairs  a  longer  tinne  than  would  have  been 
the  case  had  no  damage  been  sustained,  and  while  there,  is 
seized  in  consequence  of  au  embargo  being  laid,  it  has  been 
held  that  the  underwriters  are  not  responsible  for  the  loss  by 
seizure.^ 


1  Loekyer  v.  Offlej,  1  T.  R.  252 ;  Mariatigui  v.  Louisiana  State  Ins.  Co.,  8  La.  65. 
See  cases  ante,  p.  327^  n.  3.  The  principal  reason  given  by  the  court  for  their  decision 
in  Lorkjer  v.  Offley,  was  that  nnder  the  English  statute  a  seizure  might  be  made  at 
any  time  within  three  years,  and  the  rights  and  liabilities  of  the  parties  could  not  be 
determined  till  the  expiration  of  that  time,  if  they  were  liable  at  all  after  the  voyage 
had  ended.  Whence,  it  was  considered,  that  great  inconvenience  would  arise.  The 
court  said  :  "  There  must  be  some  certain  and  reasonable  limitation,  in  point  of  time, 
laid  down  by  the  court  when  the  insurer  shall  be  released  from  his  engagement.  If  he 
be  liable  for  a  month,  he  may  be  for  a  year,  and  so  on.  And  we  all  think,  that  the  law 
on  insurances  would  be  left  unsettled,  and  in  much  confusion,  if  any  other  time  were 
suggested  than  that  prescribed  by  the  policy,  namely,  the  continuance  of  the  voyage, 
and  the  ship's  being  moored  twenty-four  hours  in  safety." 

2  Roche  V,  Thompson,  Millar;  Ins.  205,  Weskctt,  Ins.  196. 
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CHAPTER    X. 

OF  TOTAL  LOSS  AND  ABANDONMENT. 

These  topics  are  usually  considered  together,  not  because 
they  are  necessarily  or  always  connected,  but  because,  in  prac- 
tice, much  the  larger  part  of  the  losses  which  are  total,  become 
so  by  abandonment;  or,  at  least,  require  an  abandonment,  that 
they  may  have  the  legal  effect  of  a  total  loss.^ 


SECTION  L 

OF  ACTUAL  AND   CONSTRUCTIVE  TOTAL  LOSS. 

The  distinction  between  an  actual  total  loss  and  a  consiruC' 
live  total  loss,  defining  the  latter  to  be  that  which  is  made  so  by 
abandonment,  is  not  perfectly  precise.  In  a  strict  sense  the 
property  is  not  wholly  destroyed,  either  by  fire  or  submersion, 


^  Emerigon  states  that  the  present  positive  rales  respecting  abandonment,  grew  oat 
of  the  express  stipalations  which  it  was  the  custom  for  the  parties  to  make.  Emeri- 
gon, ch.  xvii.  6.  1,  Meredith's  Ed.  666.  However  this  may  be,  it  is  certain  that  pro- 
visions were  very  early  made  for  abandonment  in  foreign  codes  regulating  assuranoe. 
Gaidon,  de  la  Mer ;  Beg.  d'Armsterdam,  art.  25 ;  Casaregis,  Disc.  3,  n.  6.  Although 
it  appears  in  the  statute  of  43d  Elizabeth  (1601),  establishing  a  commission  to  decide 
questions  arising  among  merchants,  upon  policies  of  insurance,  that  marine  insurances 
had  then  been  common,  time  out  of  mind,  the  subject  of  abandonment  does  net  appear 
to  have  assumed  importance  in  the  courts  until  the  time  of  Lord  Mansfidd,  The  first 
reported  case  on  this  subject  appears  to  be  that  of  Pringle  v.  Hartley,  3  Atk.  195, 
before  Lord  Chancellor  Hardwicke.  Molloy,  in  his  short  but  lucid  treatise  upon  insur- 
ance, scarcely  alludes  to  the  subject.  Molloy,  de  Jure  Maritimo,  Book  2,  ch.  7, 
8.  XV.  Weskett  on  Insurance,  published  a.  d.  1783,  contains  only  two  cases  upon  it. 
At  present  there  is  perhaps  no  topic  of  insurance,  more  important  or  more  difiicult,  or 
which  has  been  illustrated  by  a  larger  number  of  more  learned  adjudications.  See  a 
very  learned  discussion  of  the  subject  of  abandonment  by  Lord  Abinger,  C.  B.,  in 
Boux  v.  Salvador,  3  Bing.  N.  C.  266. 
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and  still  less  is  it  by  capture.  But  it  is  wholly  lost  to  the  owner 
as  the  thing  which  it  was  formerly.  The  ship  may  be  burnt  to 
the  water's  edge,  and  the  ruined  hull  still  float ;  or  it  may  have 
gone  down  where  no  human  power  can  either  find  or  recover 
it ;  or  it  may  be  captured,  condemned,  and  sold,  and  so  gone 
irretrievably.  Under  any  such  circumstances  it  is  as  totally  lost 
to  the  owner  as  if  it  were  annihilated,  and  there  can  be  no 
reason  why  such  losses  should  not  be  called  total. 

So  where  a  vessel  is  abandoned  by  her  officers  and  crew  on  the 
ocean,  the  question  in  every  such  <5ase  is,  could  the  vessel  have 
been  brought  into  port,  or,  in  other  words,  was  the  act  of  deser- 
tion justified,  for  if  not  there  is  no  actual  total  loss  under  the  pol- 
icy ;  and  the  burden  of  proof  would  of  course  be  on  the  owner  to 
prove  this  fact.  But  if  it  be  proved,  the  loss  is  not  the  less  total 
because  the  master  and  crew  might  have  remained  on  the  wreck, 
or  that  it  continued  to  float ;  if  it  be  clear  that  it  could  not  have 
been  brought  into  port.^  But  if  the  burnt  hull  arrives  at  the 
port  of  destipation,  or  the  vessel  sinks  where,  by  a  certain  ex- 
pense, she  can  be  recovered,  or  is  captured  under  such  circum- 
stances that  a  substantial  hope  exists  of  getting  her  again  by 
ransom,  decree  of  court,  or  otherwise,  now  the  loss  is  neither 
total  in  a  strict  sense  nor  in  any  just  sense ;  because,  although 
the  owner  is  dispossessed  of  his  property  in  its  original  condition, 
there  remains  in  his  hands  a  valuable  remnant,  or  a  valuable 
hope  and  possibility  of  recovering  the  property.  It  is  plain, 
therefore,  that  if  he  claims  from  his  insurers  as  for  a  total  loss, 
the  principle  of  indemnity  requires  that  he  should  in  some  way 
account  or  allow  for  the  value  remaining  with  him.  Formerly, 
the  way  of  doing  this  was,  by  calling  the  loss,  not  total,  but 
partial,  and  claiming  exact  indemnity.  But  practice  and  long 
experience  proved  to  merchants  that  the  better  way  was  to 
consider  the  loss  total,  and  make  it  so  in  fact  by  transferring  to 
the  insurers  all  the  remaining  or  resulting  value  in  the  hands  of 
the  insured.  Then,  the  insurers  paid  the  whole  sum  they  were 
bound  to  pay  in  case  of  actual  total  loss,  and  indemnified  them- 
selves as  far  as  possible  from  the  value  thus  transferred  to  them.^ 


1  Walker  v.  Protection  Ins.  Co.,  29  Maine,  317. 

*  There  seems  to  be  a  difference  of  opinion  as  to  the  expediency  of  extending  the 
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This  is  now  the  usaal  practice.  Such  a  loss  is  commonly  called 
a  constmctive  total  loss,  as  distingoisbed  from  an  absolute  at 
actual  total  loss.  And  the  latter  term  applies  althoagb  some  of 
the  property  ba^been  sold  and  the  proceeds  are  in  the  hands  of 
the  insured,  if  there  is  no  need  of  an  abandonment  The 
insurer  is  entitled  to  the  property  thus  saved,  and  it  is  usually 
called  salvage.^  The  phrase,  ^  technical  total  loss,"  means  much 
the  same  thing  as  constructive  total  loss. 


right  of  abaodonment.  In  Mitchell  r.  Edie,  1  T.  R.  608,  615,  Bai&r,  J.,  said: 
"  Whether  manj  yean  ago  it  might  not  hare  been  wiser  for  die  courts  to  hare  deter- 
mined that  the  owners  should  not  in  any  case  abandon  where  the  propertj  did  exist, 
is  not  for  onr  consideration.  About  th^ear  1745,  that  question  was  determined  after 
much  deliberation."  Lord  Mansfidd  in  Goes  v.  Withers,  2  Burr.  683,  697,  states  that 
**  in  late  times  the  pririlege  of  abandoning  has  been  restrained  for  fear  of  letting  in 
frands."  And  Putnam,  J.,  in  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303,  says :  "We 
are  among  those  who  think  that  this  part  of  the  law  of  insurance  as  it  now  is  adminis- 
tered, is  a  clear  departure  from  the  great  principle  of  indemnity  upon  which  the  con- 
tract of  insurance  should  rest.  According  to  the  original  intent  surely,  the  underwri- 
ters were  to  pay  the  damage,  the  actual  loss.  They  were  not  to  become  ship-owners, 
brokers,  or  merchants.  We  must  decide  the  law  as  we  now  find  it.  But  where  a  con- 
struction is  to  be  made,  in  the  absence  of  binding  authority,  we  prefer  that  which 
restrains,  rather  than  that  which  enlarges,  the  right  to  make  a  total  loss."  See  also 
the  remarks  of  Lord  EUenbonmgh,  C.  J.,  in  Bainbridge  r.  Neilson,  10  East,  329,  343. 
On  the  other  hand  Mr.  Justice  Storyf  in  Peele  r.  Merchants'  Ins.  Co.,  3  Mason,  27,  38, 
remarks :  "  It  has  been  said  that  abandonments  are  not  to  be  fiivored ;  that  they  hare 
been  liable  to  great  abuses,  and  that  courts  of  law  are  not  disposed  to  enlarge  the 
practice.  I  am  very  much  inclined  to  believe,  that  of  late  years  this  consideration  has 
had  quite  as  much  weight  as  it  desenred."  The  Supreme  Court  of  Massachusetts, 
moreover,  in  two  recent  cases,  to  be  fully  considered  in  a  subsequent  note,  have  car- 
ried the  doctrine  of  abandonment  very  far.  See  Heebner  r.  Eagle  Ins.  Co.,  Sup.  Jud. 
Ct.,  Mass.,  Nov.  T.  1857;  Kcttell  r.  Alliance  Ins.  Co.,  S.  C,  Not.  T.  1857. 

1  These  terms  have  not  always  been  used  with  precision,  but  it  seems  now  to  be 
settled  that  those  only  are  to  be  called  amstmclive  total  lasses  which  are  consequent 
upon  an  abandonment.  See  Amonld  on  Ins.  990,  997.  In  Roux  r.  Salvador, 
3  Bing.  N.  C.  266,  the  property  saved  was  sold  for  nearly  one  fourth  of  the 
amount  at  which  it  was  valued  in  the  policy,  yet  Lord  Abinger,  C.  B.,  in  delivering 
the  opinion  of  the  Exchequer  Chamber,  said :  "  It  appears  to  us  that  this  was  not  the 
case  of  what  has  been  called  a  cottstructive  loss,  but  of  an  absolute  total  loss  of  the 
goods."  So  in  Hugg  v.  Augusta  Ins.  &  Banking  Co.,  7  How.  595,  605,  Nelson,  J., 
said:  "In  the  case  of  memorandum  articles,  the  exception  of  particular  average 
excludes  a  constructive  total  loss ;  and,  of  course,  the  principle  which  allows  an  aban- 
donment where  the  loss  exceeds  half  the  value  does  not  apply.  There  must  be  an 
actual  total  loss."  But  it  has  never  been  denied  that  there  might  be  salvage  of  mem- 
orandum articles,  and  yet  a  recovery  for  a  total  loss.  .See  also  Murray  v.  Hatch,  6 
Mass.  465. 
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The  insured  may  always  withhold  an  abandonment  if  be 
chooses  to  do  so;  nor  does  this  discharge  or  bar  his  claim 
against  the  insurers;  it  affects  only  the  manner  of  the  adjust- 
ment If  the  loss  be  actually  total,  as  there  is  nothing  to  aban- 
don, an  abandonment  can  have  no  effect  whatever.  If  the  loss 
be  such  that  an  abandonment  is  necessary  to  make  it  total,  then 
the  insured  may  claim  and  adjust  it  as  a  partial  loss  if  he  wishes 
to  do  so ;  ^  or  he  may  abandon  and  claim  for  a  total  loss.  As  he 
never  needs  to  abandon,  unless  he  chooses  to  do  it,  so  he  may 
make  an  abandonment  whenever  he  pleases;  but  if  he  makes 
one  when  the  insurers  are  not  bound  to  accept  it,  and  they  do 
not  accept  it,  the  abandonment  has  no  effect  whatever ;  but  the 
insurers  may  accept  any  abandonment  made  to  them,  and  if 
they  choose  to  accept  an  abandonment  which  they  are  not 
bound  to  accept,  by  such  acceptance  they  make  it  valid ;  and 
they  must  then  settle  the  loss  as  a  constructive  or  technical  total 
loss.2 

The  questions  which  most  frequently  occur  in  relation  to  this 
matter,  are  whether  the  assured  was  under  any  necessity  of 
abandoning,  in  order  to  make  his  loss  total;  whether  he  had  any 
right  to  do  so ;  whether  he  exercised  this  right  (if  he  possessed 
it)  in  the  proper  time  and  way ;  whether  the  insurers  have  ac- 
cepted the  abandonment  or  not ;  and  what  is  the  effect  of  an 
abandonment,  or  of  the  want  of  one,  upon  the  rights  and  obli- 
gations of  all  parties. 

It  should  be  remarked  that  the  parties  sometimes  expressly 
agree  and  stipulate  that  there  shall  be  no  abandonment  This 
would  seem  to  be  intended  to  prevent  a  partial  from  becoming 
a  constructive  total  loss,  but  not  to  change  the  nature  of  au 


1  Smith  V.  Manafactaien'  Ins.  Co.,  7  Met.  448,  451 ;  Hamilton  v,  Mendes,  2  Burr. 
1198,  1211 ;  AUwood  v.  Uenckell,  Park,  Ins.  239;  Gracie  v.  New  York  Ins.  Co.,.8 
Johns.  237,  244;  Earl  v,  Shaw,  1  Johns.  Cas.  313,  317 ;  Kogct  v.  Thurston,  2  Johns. 
Cas.  248.  In  Watson  v.  Insurance  Co.  of  N.  A.,  1  Binn.  47,.  it  was  held  that 
where  a  total  loss  was  proved  to  have  taken  place,  but  no  abandonment  made,  the 
jury  might  estimate  the  value  of  the  spes  recupercmdi,  deduct  it  &om  the  whole  som 
insured,  and  find  the  remainder  as  a  partial  loss.  But  Kent,  C.  J.,  in  Gracie  t;.  New 
York  Ins.  Co.,  supra,  said  he  could  not  assent  to  this  doctrine.  See  also,^  CalboeatlL  v. 
Gracy,  1  Wash.  C.  C.  219. 

>  See  qMt,  i  6. 

VOL.  n.  29 
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actual  total  loss.^  So  iasorance  may  be  made  against  total  loss 
ODiy,  and  the  question  then  arises  whether  the  assured  may 
abandon  and  recover  for  a  constructive  total  loss.*     This  ques- 


^  In  Barnej  v.  Marjrland  Ins.  Co.,  5  Harns  4  J.  139,  the  policy  contained  a  stipu- 
lation, '*not  to  abandon  in  case  of  capture  until  condemned."  €%aMe,  C.  J.,  wu 
inclined  to  consider  the  clanse  a  wamntj,  and  that  an  offer  to  ahandon,  after  capture 
and  before  condemnation,  avoided  the  policy.  But  Byckanam,  J.,  held,  that  an  aban- 
donment, under  those  circumstances,  had  no  effect  whatever,  and  the  assured  was  in 
the  same  position  that  he  would  hare  been,  had  no  abandonment  been  made.  This 
direnity  of  opinion  did  not  affect  the  decision  of  the  case,  as  the  whole  oonit  were  of 
opinion  that  there  was  no  claim,  either  for  a  total  or  partial  loss. 

'  In  considering  this  question,  which  is  one  of  considerable  difficulty,  it  will  be 
necessary  Qrst  to  mention  one  fact  about  which  there  is  no  controversy,  namely,  that 
the  terms  "  total  loss,"  "  free  from  average,"  "  free  from  particular  average,"  "  not 
liable  for  partial  loss,"  and  "  partial  loss  excepted,"  mean  one  and  the  same  thing, 
whether  that  be  actual,  or  constructive,  total  loss. 

One  of  the  earliest  cases  where  a  ship  was  insured  against  total  loss  only,  is  that  of 
Pole  V.  Fitzgerald,  Willes,  641,  decided  in  1752,  where  it  was  assumed  that  a  party 
who  insured  a  ship  free  from  average,  might,  by  abandonment,  recover  for  a  construc- 
tive total  loss.  It  was  so  assumed  also  in  Cincinnati  Ins.  Co.  r.  Bakewell,  4  B.  Mon. 
541,  decided  in  1844.  In  neither  of  these  cases  was  the  question  discussed.  In  1810, 
the  matter  came  before  the  Supreme  Court  of  Massachusetts  in  the  case  of  Murray  v. 
Hatch,  6  Mass.  465.  The  ship,  cargo,  and  freight  were  insured  against  "  a  total  loss 
only."  The  vessel  was  valued  at  four  thousand  dollars.  During  the  voyage  she  was 
dtiven  ashore  on  the  island  of  Bermudas,  and  so  damaged  that  it  would  have  cost 
fifteen  hundred  dollars  to  repair  her.  She  was  sold  to  pay  salvage  expenses,  and  after 
this  was  done,  a  balance  of  about  four  hundred  dollars  remained.  At  the  trial,  parol 
evidence  was  offered  that  at  the  time  of  subscribing  the  policy,  it  was  agreed  that  the 
policy  should  be  considered  as  against  a  total  loss  in  the  natural  sense  of  the  words 
only,  so  that  if  any  part  should  be  saved,  the  underwriters  should  not  be  considered 
liable.  This  evidence  was  rejected,  and  the  defendant  then  contended  that  the  words 
used  did  not  include  a  constructive  total  loss,  but  the  judge  ruled  that  the  loss  as 
proved  was  a  loss  within  the  policy.  The  case  then  came  up  on  exceptions  to  these 
rulings,  and  was  argued  before  SewaU,  J.,  Sedgwick,  J.,  and  Thaidker,  J.  On  page 
477,  StwaU,  J.,  said :  "  It  is  stated  that  the  vessel  was  not  worth  repairing,  and  that  H 
would  have  cost  fifteen  hundred  dollars  to  repair  her,  which  proves  that  the  subject- 
matter  of  the  insurance  was  not  specifically  destroyed,  and  that  the  voyage  was  not 
entirely  and  inevitably  defeated.  Whether  the  injary  sustained,  and  the  expenses  of 
salvage,  rendered  the  voyage  of  no  value,  and  not  worth  pursuing,  is  not  a  question  to 
be  considered,  where  the  policy  is  restricted  to  the  case  of  a  total  loss.  That  case  is 
only  proved  by  showing  the  destruction  of  the  thing  specifically,  and  in  that  sense 
totally."  The  learned  judge  also  in  another  part  of  the  decision  refers  to  the  authori- 
ties on  the  common  memorandum  clanse,  which  he  considers  as  determining  the  con- 
struction of  the  phrase  "  total  loss  only."  The  verdict  was  set  aside  and  a  new  trial 
granted.  It  may  be  said  that  in  this  case  there  was  no  constructive  total  loss,  but  the 
case  was  not  argued  on  this  supposition,  and  was  decided  solely  on  the  gronnd  that  a 
total  loss,  in  this  connection,  meant  an  actual,  and  not  a  constructive  tota^ss.    The 
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tion  has  been  the  subject  of  much  litigation  of  late,  and  what 
we  have  considered  to  be  the  well-established  rule  in  this  country, 


fact  that  the  vessel  might,  have  been  repaired  at  an  expense  less  than  half  her  value,  is 
referred  to  only  to  show  that  the  vessel  "  was  not  specifically  destroyed  or  rendered 
irreparable."  In  a  similar  case  in  New  York,  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow. 
318,  331,  the  same  construction  was  given  to  these  words,  and  Savage^  C.  J.,  after 
citing  the  above  case  of  Murray  v.  Hatch,  said :  "  Whether  there  was  in  this  case,  a 
technical  total  loss ;  whether  an  abandonment  was  necessary ;  or  if  so,  whether  it  was 
made  in  due  season,  are  questions  not  necessary  to  be  discussed,  upon  the  view  which 
I  have  taken." 

In  November,  1855,  this  question  came  again  before  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Hecbner  v.  Eagle  Ins.  Co.,  briefly  reported  20  Law  Reporter^ 
578.  Insurance  was  effected  on  the  steam  propeller  Chesapeake  for  one  year,  against 
total  loss  only.  The  vessel  was  valued  at  forty  thousand  dollars.  During  the  period 
of  the  risk  she  was  damaged  by  perils  of  the  sea,  and  put  into  port,  where  she  was 
surveyed,  and  the  repairs,  necessary  to  render  her  sea-worthy,  estimated  at  $22,951. 
In  compliance  with  the  report  of  the  surveyors,  the  vessel  was  sold  at  auction,  and 
brought  $2,175.  The  case  came  before  the  court  on  an  agreed  statement  of  facts,  by 
which,  if  the  court  should  be  of  opinion  that  the  defendant  was  liable  for  a  constructive 
total  loss,  the  case  was  to  be  sent  to  an  assessor  to  determine  whether  such  a  loss  had 
actually  taken  place.  In  November,  1857,  the  court  held  that  the  phrase  total  loss 
meant  a  constructive  total  Joss,  and  that  the  defendant  was  liable  if  such  a  loss  had 
taken  place. 

Some  policies,  it  may  be  remarked,  contain  a  clause  that  the  insurers  shall  not  be 
liable  for  any  partial  loss  under  fifty  per  cent.  Commonwealth  Ins.  Co.  v.  Chase,  20 
Pick.  142. 

As  the  loss  of  freight  generally  depends  on  the  question  whether  there  has  been  a 
loss  of  the  eai^o,  we  shall  consider  the  two  subjects  together. 

In  one  of  the  earliest  cases  on  this  topic,  Cocking  v.  Fraser,  Park,  Ins.  151,  Lord 
Mansfield  defines  a  total  loss  to  be  the  "  absolute  destruction  "  of  the  subject,  thus 
clearly  excluding  a  constructive  total  loss.  Lord  Ellenboroughf  in  Thompson  v.  Royal 
£zch.  Ass.  Co.,  16  East,  214,  said:  "If  this  can  be  converted  into  a  total  loss  by  a 
notice  of  abandonment,  the  clause  excepting  underwriters  from  particular  average 
may  as  well  be  struck  out  of  the  policy."  In  Skinner  v.  Western  Mar.  &  F.  Ins.  Co., 
19  La.  273,  BuUard,  J.,  said  :  "  The  doctrine  in  relation  to  memorandum  articles  is 
well  settled  at  the  present  day ;  as  it  relates  to  them  there  is  no  constructive  total 
losq."  —  "  The  cargo  in  question,  com,  being  within  the  memorandam,  which  exempts 
the  insurer  unless  the  loss  is  total,  that  is  unless  specifically  destroyed  or  lost,  the  only 
question  here  is,  whether  under  these  cireumstances,  the  com  is  to  be  regarded  as  fall- 
ing within  the  rale."  ^  Per  Nelson,  J.,  Bryan  r.  New  York  Ins.  Co.,  25  Wend.  617. 
"  The  terms  used  in  the  policy, '  free  from  average  unless  general,'  are  understood  to 
be  convertible  with  total  loss ;  and  under  such  'a  warranty  by  the  assured  the  law  is 
perfectly  well  settled  in  the  United  States,  that  there  must  be  cither  a  total  physicffl 
destraction  of  the  object  insured,  or  a  total  destruction  of  value."  Per  Porter,  J., 
Aranzaraendi  v.  Louisiana  Ins.  Co.,  2  La.  432.  The  following  cases  also  fully  support 
the  doctrine  that  the  words  total  loss,  when  applied  to  cargo  or  freight,  mean  actual 
and  not  constractive  total  loss.  Hugg  v.  Augusta  Ins.  Co.,  7  How.  595 ;  Morcan  v. 
United  States  Ins.  Co.>  1  Wheat.  219;  Biays  v.  Chesapeake  Ins.  Co.,  7  Cranch,  415; 
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namely,  that  the  words   "total   loss"    meant   actual   and  not 
constructive  total  loss,  and  consequently  that  there  could  be  no 


8altn8  V.  Ocean  Ins.  Co.,  14  Johns.  138,  145 ;  Humphreys  v.  Union  Ins.  Co.,  3 
Mason,  429;  Brooke  v.  Louisiana  State  Ins.  Co.,  16  Mart.  La.  646;  Depejster  v. 
Sun  Mut.  Ins.  Co.,  17  Barb.  306;  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  33,  38; 
Williams  v,  Kennebec  Mut.  Ins.  Co.,  31  Maine,  455,  461 ;  Le  Roy  v.  Gouveineur,  1 
Johns.  Cas.  226 ;  Ogden  v.  General  Mut.  Ins.  Co.,  2  Duer,  204 ;  Willard  v.  Millers  & 
Mannf.  Ins.  Co.,  24  Mo.  561 ;  Navone  v,  Haddon,  9  C.  B.  30 ;  Robinson  v.  Common- 
wealth Ins.  Co.,  3  Sumner,  220. 

We  will  now  proceed  to  consider  the  authorities  which  are  opposed  to  the  view  above 
taken,  and  which  maintain  that  the  assured  may  recover  for  a  constructive  total  loss. 
The  leading  case  on  this  point  is  the  late  one  of  Kettell  v.  Alliance  Ins.  Co.,  Sup.  Jud. 
Ct.,  Mass.,  Nov.  T.  1857.    The  policy  was  an  open  one  with  the  following  indorse- 
ment: "Feb.  1,  1854.    $4,850  on  property  on  board  ship  Charles  Humberston  from 
Liverpool  to  Boston."    The  policy  contained  the  usual  memorandum  clause,  together 
with  the  following  article  in  the  margin,  near  the  close  of  the  policy,  "  Partial  loss  on 
sheet-iron,  iron  wire,  braziers'  rods,  iron  hoops,  and  tin  plates  is  excepted."  It  appeared 
by  the  facts  agreed  that  the  "  property  "  embraced  in  the  indorsement  consisted  of  five 
hundred  boxes  of  tin  plates,  invoiced  and  valued  together.    The  ship  sailed,  and  was 
wrecked  on  the  coast  of  Ireland,  and  the  cargo  in  a  damaged  condition  was  carried 
back  to  England,  and  sold  for  account  of  whom  it  might  concern.    The  net  proceeds 
of  the  tin  plates,  after  deducting  the  necessary  costs  and  expenses  of  sending  them 
back  to  Liverpool,  and  the  costs  of  the  sale,  were  less  than  half  the  value  of  the  ship- 
ment.   Held  that  the  insurers  were  liable.    This  decision  proceeds  on  the  ground  that 
there  is  a  distinction  between  the  meaning  of  the  words  "  partial  loss  excepted,"  when 
applied  to  articles  perishable  in  their  nature,  and  tin  plates.    Thus,  Shaw,  C.  J.,  said : 
"  One  reason  given  why  a  constructive  total  loss  should  not  be  made  up  of  damage  on 
memorandum  articles,  so  as  to  allow  of  an  abandonment  for  damage,  was  that  in  case 
of  mere  damage,  it  is  so  difficult  to  distinguish  between  that  part  of  the  visible  damage 
which  proceeds  from  internal  tendency  to  decay,  and  that  part  from  perils  of  the  sea, 
that  it  must  have  been  the  intention  of  the  contracting  parties  to  exclude  it  altogether. 
In  this  respect  there  is  a  marked  difference  between  tin  and  brass  goods  liable  to 
tarnish  and  memorandum  articles  liable  to  decay."    The  effect  of  this  decision,  then, 
as  we  understand  it,  is  this,  that  the  meaning  of  the  words  "  against  total  loss  onlj^** 
depends  entirely  upon  the  nature  of  the  article  insured,  that  when  applied  to  articles 
perishable  in  their  nature,  they  mean  actual  total  loss,  and  when  applied  to  other  arti- 
cles, constructive  total  loss.   The  case  of  Heebner  v.  Eagle  Ins.  Co.,  may  be  considered 
as  leading  to  the  same  conclusion.  But  the  insurers  on  an  old  ship  are  unwilling  to  sus- 
tain the  risks  arising  from  her  weakness  and  decay,  because  such  injuries  mingle  them- 
selves so  inextricably  with,  and  so  much  increase,  those  which  arise  from  sea-perils , 
that  the  insurers  prefer  not  to  insure  against  any  but  sea-perils,  and  for  this   pur- 
pose insert  the  exception,  which  excludes  all  but  total  loss.    This  is  generally,  at  least, 
the  reason  for  this  exception  in  relation  to  a  ship,  and  it  is  the  same  reason  which  has  in- 
duced  the  same  exception  as  to  memorandum  articles ;  nor  is  it  satisfied  in  either  case 
unless  the  total  loss  insured  against  is  held  to  be  actual  total  loss  only.    It  is  a  serious 
objection  to  the  construction  put  upon  these  words  by  the  learned  court  of  Massachusetts 
that  the  right  of  the  assured,  under  the  construction  given  to  these  words,  does  not  depend 
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abandonment  under  the  fifty  per  cent,  rule,  has  been  departed 
from  in  Massachusetts,  and  it  is  there  held  that  if  the  sifbject 


npon  the  qaantum  of  injary  done,  bat  apon  the  election  of  the  assared  to  abandon. 
For  he  cannot,  although  the  damage  amount  to  ninety-nine  per  cent.,  recover  any 
thing,  if  a  valid  abandonment  is  not  made.  His  right  to  recover,  then,  depends  upon 
his  own  act,  and  not  on  the  occurrence  of  any  peril  insured  against.  In  other  words, 
the  abandonment  operates  as  if  it  were  the  proximate  cause  of  the  loss.  This  objec- 
tion is  one  of  the  principal  causes  of  the  construction  put  npon  the  words,  "  partial 
loss  excepted/'  in  the  common  memorandum.  Mr.  Justice  Washinffton,  in  Morean  v. 
United  States  Ins.  Co.,  i  Wheat.  219,  states  the  law  aa  follows  :  "  There  is  no  instance 
where  the  insured  can  demand  as  for  a  total  loss,  that  he  might  not  have  declined  an 
abandonment,  and  demanded  a  partial  loss.  But  if  the  property  insured  be  included 
within  the  memorandum,  he  cannot,  under  any  circumstances,  call  upon  the  insurert 
for  a  partial  loss,  and  consequently  he  cannot  elect  to  turn  it  into  a  total  loss." 

.The  object  of  the  memorandum  clause  originally,  was  undoubtedly  to  protect  the  un- 
derwriter from  any  partial  Ipss  on  articles  perishable  in  their  nature,  which  are  liable  to 
inherent  decay  and  damage,  independently  of  the  damage  occasioned  by  the  perils  in- 
sured against,  and  where  it  would  be  difficult  to  distinguish  between  them.  See  Hugg 
r.  Augusta  Ins.  &  Banking  Co.,  7  How.  595.  But  if  the  reason  of  the  origin  of  the 
memorandum  clause  should  be  resorted  to,  to  determine  the  liability  of  the  under- 
writers under  it,  it  would  follow  that  where  a  portion  of  the  article  insured  was  clearly 
proved  to  have  perished  by  a  peril  of  the  sea,  the  underwriters  would  be  liable  for  such 
loss,  the  memorandum  being  treated  as  of  no  effect.  Such  is  the  natural  consequence 
of  the  reasoning  in  the  above  cases  of  Heebner  v.  Eagle  Ins.  Co.,  and  Kettell  v.  Alli- 
ance Ins.  Co.,  but  courts  of  high  authority  have  declared  that  the  parties  are  bound 
by  their  contract,  that  the  words  "  total  loss ''  have  acquired  a  fixed  and  determinate 
'  meaning,  and  that  the  origin  of  the  clause  cannot  be  looked  at  to  determine  the  lia- 
bility of  the  insurers.  Thus,  in  Biays  v.  Chesapeake  Ins.  Co.,  7  Cranch,  415,  where 
a  part  of  a  cargo  of  hides  was  lost  by  a  lighter  sinking,  it  was  contended  that  the  rule 
did  not  apply.  Mr.  Justice  lAvingston  said :  "  Whatever  may  have  been  the  motive 
to  the  introduction  of  this  clause  into  policies  of  insurance,  which  was  done  aa  early 
as  the  year  1749,  and  most  probably  with  the  intention  of  protecting  insurers  against 
losses  arising  solely  from  a  deterioration  of  the  article,  by  its  own  perishable  quality, 
or  whatever  ambiguity  may  once  have  existed  from  the  term  average  being  used  in 
different  senses,  that  is,  as  signifying  a  contribution  to  a  general  loss,  and  also  a  par- 
ticular or  partial  injury,  falling  on  the  subject  insured,  it  is  well  understood  at  the 
present  day,  with  respect  to  such  articles,  that  underwriters  are  free  from  all  partial 
losses  of  every  kind  which  do  not  arise  from  a  contribution  towards  a  general  aver- 
age." In  a  similar  case  in  New  York,  the  language  of  the  court  is  even  stronger. 
Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  33,  38,  per  WaJworth,  Ch. :  **  The  object  of 
introducing  the  memorandum  into  the  policy  was  to  protect  the  underwriters  against 
injuries  arising  to  particular  articles  from  inherent  decay.  But  it  does  not  follow 
that  the  excepted  risk  is  to  be  confined  to  those  injuries  only.  If  the  insurer,  for  the 
purpose  of  guarding  against  natural  decay,  has  made  the  exception  broad  enough  to 
include  other  losses,  he  is  entitled  to  exemption  from  every  risk  which  is  plainly  and 
explicitly  included  within  the  terms  of  the  exception.  If  the  terms  free  from  aver- 
age unless  general,  as  used  in  the  memorandum,  bad  by  a  long  course  of  commercial 
usage  acquired  a  precise  and  definite  meaning  among  commercial  men,  it  would  bo  the. 
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insured  is  not  perishable  in  its  nature,  the  assured  may  abandon 
if  the  damage  exceeds  fifty  per  cent  of  the  valuation.     We  are 


dotj  of  the  court  to  consider  them  as  nsed  in  that  sense  in  a  recent  policj.  Bat  there 
is  no  evidence  that  the  term  ayerage,  as  here  nsed,  has  ever  been  understood  as  mean- 
ing a  partial  loss  arising  from  deterioration  in  the  quality  or  value  of  the  articles 

ezclosiTelj I  belicTe  in  the  United  States  the  terms  partial  loss  and  average 

are  understood  by  commercial  men  to  mean  the  same  thing ;  and  that  average  other 
than  general  includes  every  loss  for  which  the  underwriter  is  liable,  except  general 

average  and  total  loss,  which  last  includes  total  loss  with  salvage In  relation 

to  the  law  of  insnrance,  it  is  not  only  important  that  it  should  be  fixed  and  certain, 
but  it  is  equally  desirable  that  the  principles  adopted  should  be  the  same  in  all  the 
courts  of  this  country ;  and  where  the  law  has  been  deliberately  settled  in  the  Supreme 
Court  of  the  United  States,  or  in  the  Superior  Court  of  any  particular  State,  the  rule 
thus  adopted  should  not  be  departed  from  by  any  other  court  on  slight  groimds." 

So,  in  Brooke  v.  Louisiana  Sute  Ins.  Co.,  16  Mart.  La.  640,  644,  where  mules 
were  insured  against  stranding  or  a  total  loss,  the  court  held  that  although  mules  were 
not  generally  considered  memorandum  articles,  still  the  parties  had  a  right  to  enu- 
merate them  in  that  clause ;  and  this  being  done  the  words  total  loss  were  to  receive 
the  same  construction  as  would  be  applicable  to  memorandum  articles  generally.  And 
in  Wain  v,  Thompson,  9  S.  &  R.  115,  where  insorance  was  effected  on  "profiu"  on  a 
cargo  of  goods  warranted  free  from  average,  the  court  held  that  a  loss  of  over  fifty 
per  cent,  was  not  a  total  loss,  although  the  goods  were  china,  tea,  and  cassia,  articles 
not  perishable  in  their  nature.  The  distinction  between  perishable  articles  and  others 
was  strenuously  ui^ged  by  counsel,  but  the  court  held  that  the  same  rule  applied  to 
both. 

There  is  also  one  other  objection  to  the  decbion  of  the  court,  in  the  above  case  of  ^ 
KettcU  V.  Alliance  Ins.  Co.  The  court  assumed  the  fact,  that  tin  plates  are  not  to  be 
classed  with  articles  perishable  in  their  own  nature.  Although  tin  plates  are  not  arti- 
cles perishable  in  their  nature,  if  by  that  is  meant  easily  liable  to  entire  destruction,  yet 
their  value  is  very  perishable ;  and  from  their  liability  to  rust,  they  are  generaUy  con- 
sidered by  underwriters,  as  more  dangerous  articles  to  insure,  than  many  articles  called 
perishable,  and  are  insured  at  a  higher  premium.  In  New  York,  bar  and  sheet  iron, 
iron  wire,  tin  plates,  salt,  grain  of  aU  kinds,  tobacco,  Indian  meal,  fruits  (preserved  or 
otherwise),  cheese,  dry  fish,  vegetables  and  roots,  hempen  yam,  cotton  bagging,  pleas- 
ure carriages,  household  furniture,  skins  and  hides,  musical  instruments,  looking- 
glasses,  and  all  other  articles  perishable  in  their  nature  are  classed  together,  and  in- 
sured free  from  average  unless  general,  while  sugar  is  insured  free  from  average  under 
seven  per  cent.  Vaucher,  Guide  to  Mar.  Ins.  131.  In  New  Orleans,  the  classification 
is  much  the  same,  while  sugar  is  insured  free  from  average  under  five  per  cent. 
Vaucher,  Guide  to  Mar.  Ins.  126.  In  the  elaborate  enumeration  of  memorandum  arti- 
cles, by  Mr.  Phillips,  1  Phillips,  Ins.  §  54,  note,  it  appears  that  tin  plates  iTre  insured 
free  from  average  in  New  York,  Philadelphia,  Bidtimore,  and  Charleston.  By  the 
Charleston  Comm.  Ins.  Co.,  they  are  insured  free  from  average,  if  damaged  by  wet  or 
rust.    In  Cincinnati,  they  are  free  under  twenty  per  cent. 

The  usual  memorandum  clause  in  the  policy  now  under  consideration,  exempted  the 
underwriters  from  all  partial  loss  on  salt,  grain,  fish,  fruit,  hides,  skins,  or  other  goods 
perishable  in  their  nature,  unless  the  loss  should  happen  by  stranding,  in  which  case, 
they  were  not  to  be  liable  for  loss  under  seven  per  cent.    On  sugar,  flax-seed,  broad. 
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however  of  opinion,  that  the  rule  which  rests  on  the  weight  of 
authority,  and  on  the  stronger  reason,  would  not  sanction  an 
action  under  a  policy  restricted  to  a  total  loss,  by  any  of  the 
many  phrases  which  are  used  for  that  purpose,  unless  the  loss  be 
total  without  abandonment. 

In  this  country,  the  ship,  cargo,  and  freight  are  seldom  jointly 
insured  in  the  same  policy.  If  they  are,  it  would  seem  that  an 
abandonment  cannot  be  made  of  either  of  these  interests  sepa- 
rately.^ If  one  sum  is  insured  by  the  policy  upon  a  cargo  con- 
sisting of  various  kinds  of  merchandise,  it  would  seem  to  be 
clear  that  there  can  be  no  abandonment  of  a  part,  and  not  of  the 
whole.  If  insurance  is  made,  therefore,  against  the  total  loss  by 
actual  destruction  of  the  whole  only  and  some  portion  of  one  of 
the  kinds  of  merchandise  on  board  is  saved,  there  is  no  valid 
claim  whatever  against  the  insurers.^     But  if  the  several  parts 


tobacco,  and  rice,  they  were  to  be  liable  for  all  loss  over  seven  per  cent,  of  the  aggre- 
gate yalne.  Then,  near  the  end  of  the  policy,  was  the  clause,  "  partial  loss  on  sheet- 
iron,  iron  wire,  ftraziers'  rods,  iron  hoops,  and  tin  plates,  is  excepted."  From  the  fact, 
that  the  words  "  unless  the  vessel  be  stranded,"  were  omitted,  we  think  it  clear  that 
the  underwriters  regarded  these  aftides  as  the  most  liable  to  damage,  of  all  enumerated 
in  the  policy.  But  the  court  deduced  a  different  result  from  the  same  facts.  After 
mentioning  that  the  underwriters  would  have  been  liable  if  the  goods  had  been  in  the 
common  memorandum,  as  the  loss  happened  by  stranding,  Shaw,  C.  J.,  said :  "  What, 
then,  is  the  extent  of  this  exception  ?  The  natural  construction  is,  that  it  leaves  the 
insurer  liable  for  all  total  losses,  but  it  makes  no  distinction  between  absolute  and  con- 
structive total  losses,  and  in  case  of  a  constructive  total  loss,  which  gives  the  assured  a 
right  to  abandon,  and  he  exercises  the  right,  it  becomes  a  legal  total  loss,  as  if  absolute 
in  its  nature."  We  are,  however,  constrained  to  say  that  this  does  not,  in  our  judg- 
ment, seem  to  be  the  most  natural  construction,  and  accordingly,  after  a  careful  review 
of  the  authorities,  we  consider  the  law  to  be,  that  the  effect  of  the  words,  **  partial  loss 
excepted,"  or  "  against  total  loss  only,"  is  to  exempt  the  underwriter  from  all  loss  but 
ao  actual  total  loss.  But  in  Massachusetts,  the  tendency  of  the  late  decisions  seems 
to  establish  the  rule,  that  the  assured  may  abandon  if  the  article  be  not  perishable  in 
its  nature ;  although  the  court  once  declared  itself  in  favor  of  restraining  the  right 
of  abandonment  to  those  cases  where  it  was  compelled  to  recognize  it  by  settled  law. 
Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303. 

1  In  Stocker  v,  Harris,  3  Mass.  409,  the  position  was  taken  by  counsel,  that  in  such 
a  case,  the  interest  in  the  ship  could  not  be  alone  abandoned,  but  the  point  was  not 
decided  by  the  court.    See  2  Marsh.  Ins.  601 . 

^  Gncrlain  v.  Col.  Ins.  Co.,  7  Johns.  527.  See  also,  Humphreys  v.  Union  Ins.  Co., 
S  Mason,  429 ;  Morean  v.  United  States  Ins.  Co.,  1  Wheat.  219;  Wain  v.  Thompson, 
9  S.  &  R.  115.  But  in  England,  it  has  been  held  in  a  recent  case,  that  where  insur- 
ance was  effected  on  goods  described  as  **  master's  efibcts,"  those  lost  might  be  recov- 
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or  kinds  of  merchandise  are  severally  and  distinctly  valued,  it 
has  been  held,  that  this  divides  the  loss  so  entirely,  that  there 
may  be  an  abandonment  of  one  of  these  parts,  and  not  of  the 
rest* 

A  similar  question  arises,  when  a  cargo  consisting  of  bales, 
packages,  etc.,  of  the  same  kind  of  goods,  is  insured  against  total 
loss  only,  or  free  from  average,  under  a  certain  per  cent  But 
this  subject  we  have  already  considered,  and  refer  to  what  we 
then  said.^ 

It  is  obvious,  from  the  nature  and  purpose  of  abandonment, 
that  no  person  can  abandon,  who  has  not  the  power  of  making 
a  legal  transfer  of  the  interest  or  property  which  he  abandons. 
If,  therefore,  the  property  passes  from  him  by  his  own  voluntary 
act  or  by  a  peril  not  insured  against,  before  the  underwriters  can 
take  possession  of  the  vessel,  the  loss  is  to  be  considered  as  par- 
tial only.*    But  if  the  sale  of  the  vessel  is  rendered  necessary  by 


ered,  althongh  not  separately  yalned.  Daff  v.  Mackensie,  30  Law  Times,  103,  20  Law 
Beporter,  701.  • 

1  Deidericks  v.  Commercial  Ins.  Co.,  10  Johns.  234.  So,  if  different  parts  of  a 
cargo,  belonging  to  one  person,  are  insured  hj  the  same  anderwriters  hj  different  poli- 
cies, it  seems,  that  an  abandonment  may  be  made  npon  one  policy.  Yalin,  tome  2, 
p.  109.  And  if  a  certain  sum  is  insnred  on  each  article,  this  is  the  same  as  if  it  was 
separately  valaed.    Emerigon,  c.  17,  s.  8;  Fothier,  Ins.  n.  132. 

'  See  ante,  p.  273,  274. 

*  In  Higginson  r.  Dall,  13  Mass.  96,  the  ship  was  insured  by  a  valued  policy  to  the 
full  amount  of  her  yaluation  in  Calcutta,  and  also  by  an  anterior  open  policy  by  the 
defendant.  The  ycssel  had  been  abandoned  to  the  underwriters  on  the  Calcutta  policy, 
iriio  accepted  the  same  and  paid  as  for  a  total  loss.  There  was  evidence  tending  to 
■how,  that  the  vessel  was  worth  more  than  the  valuation  in  that  policy,  but  the  court 
held,  that  the  plaintiff  could  not  recover  as  for  a  total  loss,  from  the  defendant,  as  he 
had  voluntarily  parted  with  all  title  to  his  ship.  So,  in  Rice  v.  Homer,  12  Mass.  230, 
where  loss  by  capture  was  exempted,  and  the  vessel  was  damaged  by  perils  of  the  sea, 
to  an  amount  exceeding  half  her  value,  but  no  abandonment  was  made,  and  she  was 
afterwards  captured,  the  court  held,  that  as  the  assured  could  not  deliver  up  the  vessel, 
he  could  not  recover  as  for  a  total  loss.  And  if,  after  an  insurance  is  made,  the  prop* 
erty  is  mortgaged,  no  abandonment  can  be  made,  if  the  mortgage  subsists  at  the  time 
of  the  loss.  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249.  See  also.  Smith 
V.  Columbia  Ins.  Co.,  17  Penn.  State,  253.  In  Williams  v.  Smith,  2  Caines,  13,  the 
vessel,  at  the  time  the  assured  purchased  her,  was  under  a  bottomry  bond  of  an  amount 
greater  than  her  value,  but  of  this  fact  the  assured  was  ignorant.  During  the  voyage, 
the  vessel  was  abandoned  for  want  of  funds  to  carry  on  the  voyage,  but  was  sold  under 
the  bond  before  the  underwriter  obtained  possession  of  her.  Held,  that  the  underwriter 
was  liable  only  for  the  balance  which  remained  after  the  sum  for  which  the  vessel  waa 
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a  peril  insured  against,  the  insured  may  still  abandon  and  claim 
a  total  loss,  if  the  sale  was  caused  in  no  way  by  bis  default.^ 
And  if  after  an  abandonment,  but  before  the  underwriters  can 
take  possession,  the  master  sells  the  vessel,  this  act  will  be  con- 
sidered as  done  by  him  as  agent  of  the  underwriters ;  and  if  the 
facts,  at  the  time  of  the  abandonment,  showed  the  loss  to  be 
total,  the  sale  will  not  in  any  way  affect  the  rights  of  the 
assured.^ 

It  has  been  held,  that  if  there  be  an  abandonment,  and  the 
insurers  require  an  instrument  of  cession  and  transfer  of  the  sal- 
vage, and  the  insured  refuse  to  give  it,  he  may  still  claim  as  for 
a  total  loss,  because  the  abandonment  did  all  that  an  instrument 
of  cession  could  do.^  If,  however,  the  insurers  had  reason  for 
their  request,  because  without  such  further  instrument  and  the 
authority  it  gave,  they  could  not  recover  the  salvage,  doubt- 
less such  cession  would  be  held  to  be  an.  essential  part  of 
the  abandonment,  and  the  latter  would  therefore  be  incomplete 
without  it* 


sold,  was  deducted  from  the  valuation.  And  if  a  bottomiy  bond  is  given  during  the 
voyage,  which  has  not  been  paid,  although  the  owners  had  an  opportunity  of  paying 
it,  it  would  seem,  that  the  assured  could  not  abandon.  Allen  v.  Commercial  Ins.  Co., 
I  Gray,  154.    See  also,  Badger  v.  Ocean  Ins.  Co.,  23  Pick.  347,  356. 

1  See,  for  sale  to  pay  salvage,  post,  p.  370,  n.  2  ;  for  sale  under  bottomry  bond,  post, 
p.  360,  n.  1 ;  and  for  sale  by  master,  post,  p.  365,  n.  2. 

'  Center  v.  American  Ins.  Co.,  7  Cow.  564 ;  Buckman  v.  Merchants'  Louisville  Ins! 
Co.,  5  Duer,  342,  369;  Bryant  v.  Commonwealth  Ins.  Co.,  6  Pick.  131. 

»  Hurtin  v.  Phcenix  Ins.  Co.,  1  Wash.  C.  C.  400. 

♦  Hurtin  v.  PhoBnix  Ins.  Co.,  1  "Wash.  C.  C.  400,  405,  per  Washington,  J.  In 
Chesapeake  Ins.  Co.  r.  Stark,  6  Cranch,  268,  a  deed  of  cession  was  given,  but  it  was 
objected  to,  on  the  ground  of  its  being  informal.  Marshall,  C.  J.,  said :  **  The  infor- 
mality of  the  deed  of  cession  is  thought  unimportant,  because,  if  the  abandonment 
was  unexceptionable,  the  property  vested  immediately  in  the  underwriters,  and  the 
deed  was  not  essential  to  the  right  of  either  party.  Had  it  been  demanded  and 
refused,  that  circumstance  might  have  altered  the  law  of  the  case.' 


it 
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SECTION  n. 


OF  ABANDONMENT  OF  THE  SHIP. 


K  the  insurance  be  on  a  ship,  and  it  is  wrecked,  and  becomes 
'<  a  mere  congeries  of  planks,"  it  is  still  usaal  to  abandon,  al- 
though it  is  said  not  to  be  necessary  to  do  so.^  So,  if  a  ship  be 
not  heard  from  for  a  sufficiently  long  time,  the  presumption  of 
an  actual  total  loss  will  arise,  and  there  may  be  a  claim  as  for  a 
total  loss,  without  abandonment.^  But  here  too,  the  insurers, 
by  payment  of  a  total  loss,  would  be  entitled  to  her,  or  any  part 
of  her,  which  should  afterwards  be  recovered.^ 

The  property  insured  may  have  passed  from  the  person^ 
insured,  by  a  sale  which  was  justifiable,  because  rendered  neces- 
sary by  a  peril  insured  against.  Then  there  need,  perhaps,  be 
no  abandonment,  but  the  claim  may  be  for  a  total  loss.  The 
cases  on  this  question  are  numerous  and  irreconcilable,  as  our 
note  ^  will  show.     But  we  think  the  better  rule  to  be,  that  if  the 


1  Cambridge  v.  Anderton,  2  B.  &  C.  691,  per  Abbott,  C.  J. 

^  Gordon  v.  Bowne,  2  Johns.  150.  This  point  was  raised  bnt  not  decided,  in  GaoK 
berling  v.  M'Call,  2  Yeates,  281,  2  Dall.  280.  See  also,  cases  cited  ante,  p.  223,  n.  1, 
in  many  of  which,  it  seems  to  have  been  assumed,  that  no  abandonment  was  nccessarj 
in  such  a  case. 

»  Houstman  v.  Thornton,  Holt,  N.  P.  242,  per  Gilbs,  C  J. 

*  It  is  obvious,  that  if  the  circumstances  aie  such  that  a  total  loss  can  be  recovered 
without  an  abandonment,  such  a  sale  of  the  salvage  would  not  affect  the  rights  of  the 
assured.  The  proceeds,  if  retained  by  the  assured,  must  be  deducted  from  the  amount 
of  the  total  loss.  See  the  following  note.  The  precise  question,  then,  is,  whether  a 
sale  will,  in  any  case,  take  the  place  of  an  abandonment,  or  under  any  circumstances, 
give  a  claim  for  a  total  loss,  when  there  woald  not  have  been  one  without  the 
sale. 

In  England,  the  question  came  np  in  All  wood  i;.  Henckell,  Park,  Ins.  239;  Martin 
V,  Crokatt,  14  East,  465;  Bell  v.  Kixon,  Holt,  N.  P.  423;  Cambridge  v.  Anderton, 
2  B.  &  C.  691,  Ryan  &  M.  60,  4  D.  &  B.  203,  1  C.  &  P.  213;  Doyle  v,  Dallas, 
1  Moody  &  K.  48;  Gardner  v.  Salvador,  1  Moody  &  B.  116;  Ronx  v,  Salvador, 
1  Bing.  N.  C.  526,  3  Bing.  N.  C.  266. 

In  All  wood  V.  Henckell  [1795],  the  vessel  was  captured  and  recaptured,  and  sold 
under  a  decree  of  the  Vice- Admiralty  Court  of  Antigua,  to  pay  one  eighth  salvage. 
There  was  no  abandonment,  but  a  total  loss  was  claimed.  Lord  Kenyan  was  in  doubt, 
but  was  inclined  to  think,  **  that  an  abandonment  was  necessary,  and  that  the  case  was 
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sale  be  justified  by  a  sufficient  necessity,  and  is  free  from  objec- 
tion as  to  the  manner  of  it,  it  passes  the  property  completely 


the  same,  as  if  the  property  had  remained  in  specie  at  Antigua^  and  had  not  been  sold."  The 
T^ict  wag  for  an  average  loss.  See  Hodgson  v.  Blackiston,  Park,  Ins.  240,  note.  In 
most  of  the  cases  which  followed  this,  the  effect  of  a  sale  was  not  much  considered,  but 
the  oonrts  appeared  to  assume  that  it  did  not  affect  the  nature  of  the  claim.  In  Martin 
V.  Crokatt  [1811],  there  had  been  a  sale,  but  Lord  EUenborough  said:  "When  the 
thing  exists  in  specie,  as  it  did  here,  I  cannot  say,  bat  that  an  abandonment  is  neces- 
sary." In  Gardner  r.  Salvador  [1831],  Bayley,  J.,  said :  ''  The  question  in  this  case 
is,  whether  you  are  satisfied  that  there  has  been  a  total  loss  by  perils  of  the  sea.  / 
know  of  no  such  head  of  insurance  hnv,  as  loss  by  sale"  In  Cambridge  r.  Anderton 
[1824],  the  vessel  "  got  upon  rocks  in  the  river  St.  Lawrence,  in  foggy  and  tempes- 
tuous weather.  She  was  there  much  injured,  and  surveyed  by  experienced  persons, 
who  gave  it  as  their  opinion,  that  the  expense  of  getting  her  off  the  place  where  she 
was  lying  (if  that  could  be  accomplished),  and  repairing  her,  would  far  exceed  the 
value  of  her  when  repaired ;  under  these  circumstances,  the  captain  and  the  agents  for 
the  plaintiff,  sold  the  ship,  with  her  certificate  of  registry.  The  purchaser  did  succeed 
in  getting  her  off  the  rod[,  took  her  back  to  Quebec,  and  repaired  her."  2  B.  &  C.  691. 
The  assured  recovered  a  total  loss,  although  there  was  no  notice  of  abandonment. 
The  decision  was  questioned  by  Tindal,  C.  J.,  in  Roux  v,  Salvador,  1  Bing.  N.  C. 
488,  and  the  broad  rule  laid  down,  "  that  whenever  the  assured  claims  for  a  total  loss, 
there  being  any  thing  saved,  he  must  first  relinquish  to  the  underwriter  all  his  interest 
in  what  remains."  But  the  case  of  Roux  v.  Salvador  was  carried  to  the  Exchequer 
Chamber,  and  the  decision  of  the  court  below  was  overruled,  and  Cambridge  v.  Ander- 
ton was  sustained.  Lord  Abinyer,  C.  B.,  referring  to  that  case,  said,  "  it  is  an  express 
decision,  that  when  the  subject-matter  insured  has,  by  a  peril  of  the  sea,  lost  its  form 
and  species,  where  a  ship,  for  example,  has  become  a  wreck  or  a  mere  congeries  of 
planks,  and  has  been  bond  fide  sold  in  that  state,  for  a  sum  of  money,  the  assured  may 
recover  a  total  loss  without  any  abandonment."  This  is  the  extent  to  which  the  Eng- 
lish decisions  have  gone  in  determining  the  effect  of  the  saiU  of  a  ship. 

It  does  not  appear,  that  if  a  ship  were  sold,  on  the  ground  that  the  expense  of 
repairs  would  exceed  her  value  when  repaired,  and  on  that  ground  alone,  a  total 
.loss  could  be  recovered  without  an  abandonment.  See  Fleming  v.  Smith,  1  H.  L. 
Cas.  513. 

Substantially  the  same  principle  seems  to  have  been  adopted,  where  the  caryo  has 
been  necessarily  sold  at  an  intermediate  port. 

In  Roux  V.  Salvador,  3  Bing.  N.  C.  266,  the  cargo  of  hides,  on  a  voyage  from  Val- 
paraiso to  Bourdeaux,  were  necessarily  unloaded  at  Rio  Janeiro,  where  the  vessel  was 
obliged  to  put  in  for  repairs.  They  were  found  to  be  in  such  a  state  of  progressive 
putrefaction,  that,  if  it  had  been  attempted  to  carry  them  to  Bourdeaux,  they  would 
have  lost  their  character  of  hides  before  their  arrival.  They  were  sold  as  hides,  and 
brought  the  sum  of  273/.,  the  valuation  in  the  policy  being  1,1 17/.  No  notice  of  aban- 
donment was  given.  In  the  Court  of  Common  Pleas,  it  was  held  that  it  was  not  a 
total  loss,  on  the  ground  above  stated.  But  in  the  Exchequer  Chamber,  the  decision 
of  the  Court  of  Common  Pleas  was  overruled,  and  it  was  held  to  be  an  actual  total 
loss.  In  that  case,  no  expense  would  have  caused  the  hides  to  arrive  in  specie,  "they 
never  could  have  arrived  in  the  form  of  hides."  A  distinction  was  taken  between  the 
case  in  which  "  it  is  wholly  out  of  the  power  of  the  assured,  or  of  the  underwriter,"  to 
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from  the  insured.     He  has  lost  the  'whole,  and  may  recover  for 
the  whole  without  abandonment    But  if  the  assured  abandons, 


procare  the  arrival  of  the  thing  insared,  and  the  case  in  which  goods  "  are  not  worth 
the  expense  of  bringing  them  to  their  destination,"  and  it  was  said,  that  an  abandon- 
ment was  necessary  in  the  latter  case,  and  the  court  did  not  go  so  £»  as  to  hold,  thai  a 
sale  in  sach  a  case  would  dispense  with  notice  of  abandonment,  and  no  English  case 
appears  to  have  carried  the  doctrine  so  far  since.  See  Rosetto  v.  Gomej,  11  C.  B.  176, 
7  Eng.  L.  &  £q.  461,  a  case  in  which  notice  of  abandonment  was  given. 

In  the  late  case  of  Fleming  v.  Smith,  1  H.  L.  Cas.  535,  the  vessel  was  lepaned  at 
an  expense  exceeding  her  value  when  repaired,  it  was  held,  that  the  insured  were  not 
entitled  to  recover  as  for  a  total  loss,  as  no  abandonment  had  been  made  in  dne  sea- 
son. Lord  Campbell  said :  "  According  to  all  the  old  authorities,  a  constructive  total 
loss  can  only  entitle  the  owners  to  recover  as  for  an  actual  total  loss,  by  a  notice  of 
abandonment,  for  though,  in  the  judgment  of  the  assured,  it  may  be  better  not  to  repair 
the  vessel,  the  underwriters  may,  with  different  means,  give  directions  to  repair,  or  may 
direct,  and  are  entitled  to  direct,  how  the  wreck  is  to  be  disposed  of.  It  would  be  an 
extreme  hardship  for  them  to  be  called  on  to  pay  as  for  a  total  loss,  without  having  the 
opportunity  of  making  the  most  of  the  ship  in  its  disabled  state.  The  law^  therefore, 
requires  that  notice  shall  be  given,  in  order  to  convert  a  constructive  into  an  absolute 
total  loss.  Then  we  come  to  the  cases  of  Cambridge  v.  Anderton,  and  Roux  v.  Salva- 
dor. The  Court  of  King's  Bench  held,  in  Cambridge  r.  Anderton,  without  over- 
turning the  old  authorities,  that  in  the  peculiar  circumstances  of  that  case,  a  notice  of 
abandonment  was  not  necessary.  But  why?  Because,  coming  down  the  St.  Law- 
rence, the  ship  met  with  a  serious  misfortune,  and  the  captain,  after  having  taken  the 
best  advice,  thinking  it  not  worth  repairing,  sold  it  at  once  and  conveyed  a  good  title 
to  the  purchaser.  The  owners  received  intelligence  of  that  sale  at  the  same  moment 
that  they  learned  the  injury  which  had  happened  to  the  vessel.  In  such  circumstanoes, 
there  was  nothing  to  abandon.  The  ship  was  gone ;  the  underwriters  could  not  have 
taken  possession  of  it,  for  it  was  lawfully  transferred  to  the  purchasers.  Then  comes 
the  case  of  Roux  v.  Salvador,  in  which  Lord  Chief  Justice  Tindal  held,  that  notice  of 
abandonment  was  not  necessary.  There  the  hides  were  so  injured  that  they  ceased  to 
exist  as  hides  before  reaching  the  port  of  destination ;  so  that,  though  the  substance  of 
something  remained,  the  substance  of  what  had  been  insured  was  destroyed.  But  here 
the  ship  existed,  was  repaired,  and  brought  home  a  cargo  to  England."  But  the 
answer  to  all  Lord  Campbeli's  reasoning  is,  that  he  is  supposing  a  case  where  the  sale 
is  not  justified  by  an  adequate  necessity.  For  if  the  owners  or  insurers  could  havQ 
directed  her  disposition,  they  should  have  had  an  opportunity. 

In  Knight  v.  Faith,  15  Q.  B.  649,  the  vessel  was  injured  and  carried  into  port,  and  it 
was  there  found  that  the  necessary  repairs  could  not  be  made  there,  as  there  was  no 
dockyard,  men,  or  materials,  and  that  the  vessel  could  not  have  been  taken  to  any  other 
port  where  repairs  could  have  been  made.  She  was  accordingly  sold  by  the  mas- 
ter for  72/.  10s.  No  abandonment  was  made,  and  it  was  held,  that  the  assured  could 
not  therefore  recover  a  total  loss.  Lord  Ckmpbell,  C.  J.,  said :  "  For  there  is  no  such 
loss  known  in  insurance  law,  as  a  sale  by  the  master,  unless  it  be  barratrous ;  and  a 
bona  fide  sale  by  the  master  can  only  affect  the  insurers,  when  it  becomes  necessary  by 
prior  damage,  arising  from  a  peril  for  which  they  were  answerable." 

In  Irving  v.  Manning,  1  H.  L.  Cas.  287,  6  C.  B.  391,  where  the  expense  of  repairs 
would  have  exceeded  the  value  of  the  vessel  when  repaired,  ao  abandonment  was 
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the  salvage  or  proceeds,  belong  at  once  to  the  insurers,  and  are 
afterwards  at  their  risk;  if  he  does  not,  they  are  at  his  risk, 


made,  and  the  insnred  recoTered.  So,  in  Young  v.  Taring,  2  Man.  &  Q.  593.  And 
the  insared  may  not  be  entitled  to  recover  in  all  cases,  even  if  he  abandons,  as  where 
the  damage  of  itself  does  not  amoant  to  a  total  loss,  but  the  ship,  on  accoant  of  old 
age,  is  not  worth  repairing.    Cazalet  v.  St.  Barbe,  1  T.  R.  187. 

These  English  cases  appear  to  leave  it  somewhat  ancertain,  what  is  the  precise  effect 
of  a  sale  when  justified  bj  necessity,  npon  the  rights  of  the  assured.  A  still  greater 
uncertainty  exists  in  the  American  law  upon  this  point. 

The  doctrine,  that  there  need  be  no  abandonment,  in  case  of  a  sale  by  necessity,  is 
supported  by  several  cases.  Fuller  v.  Kennebec  Ins.  Co.,  31  Maine,  325 ;  Prince  v. 
Ocean  Ins.  Co.,  40  Maine,  481 ;  Mutual  Safety  Ins.  Co.  v.  Cohen,  3  Gill,  459.  In 
Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249,  it  was  held,  that  as  the  legal 
title  passed  to  the  vendees  when  a  ship  was  necessarily  sold,  no  interest  remained  in 
the  insured,  and  they  had  nothing  to  abandon,  and  consequently,  an  abandonment  was 
not  necessary.  See  Orrok  u.  Commonwealth  Ins.  Co.,  21  Pick.  456, 464,  per  Putnam,  J. 
The  question  arose  in  the  case  of  Patapsco  Ins.  Co.  v,  Southgate,  5  Pet.  604,  623,  but 
the  court  did  not  deem  it  necessary  to  decide  it.  '  They  however  said  :  "  It  may  not 
be  amiss  to  observe,  that  there  is  very  respectable  authority,  and  that  too,  founded 
upon  pretty  substantial  reasons,  for  saying  that  no  abandonment  is  necessary,  where 
the  property  has  been  legally  transferred  by  a  necessary  and  justifiable  sale.  2  Pick. 
261, 265."  In  Smith  v.  Manufacturers'  Ins.  Co.,  7  Met.  448,  the  vessel  was  condemned 
and  sold.  She  could  have  been  repaired,  at  an  expense  less  than  her  value  when 
repaired,  and  no  abandonment  was  made.  Sftaw,  C.  J.,  delivering  the  opinion  of  the 
court,  held  that  the  insured  could  not  recover  for  a  total  loss,  on  the  ground,  that  the 
cost  of  repairs  would  not  have  exceeded  her  value  when  repaired,  but  expressed  the 
opinion  that,  but  for  this  latter  fact,  the  assured  would  have  been  entitled  to  recover, 
and  speaking  of  Roux  v,  Salvador,  as  first  decided,  said :  "  But  the  subject  has  under- 
gone an  elaborate  discussion  in  a  recent  case,  in  which,  after  a  full  review  of  all  the 
cases,  it  was  held  that,  even  where  the  property  insured  had  been  sold,  and  the  news 
of  the  sale  arrived  as  soon  as  that  of  the  loss,  and  where  there  was  a  total  loss,  but  not 
an  actual  total  loss  by  the  destruction  of  the  thing  itself,  there  could  not  be  a  recovery 
for  a  total  loss  without  abandonment,  and  this  is  well  supported  in  principle,  as  well  as 
by  authorities."  The  dictum  of  ShAw,  C  J.,  to  the  point,  that  if  the  expense  of  repairs 
would  exceed  the  value  of  the  vessel  when  repaired,  the  insured  might  recover  as  for  a 
total  loss,  without  an  abandonment,  is  supported  by  the  case  of  Bullard  v.  Roger  Wil- 
liams Ins.  Co.,  1  Curtis,  C.  C.  148,  where  the  vessel  was  condemned  and  sold.  But  in 
American  Ins.  Co.  v.  Fnncia,  9  Barr,  390,  where  the  jury  found  that  the  cost  of  repairs 
would  so  far  have  exceeded  the  value  of  the  vessel  when  repaired,  that  no  prudent  maa 
could  have  doubted  as  to  the  propriety  of  selling  the  vessel,  and  that  the  sale  was  made 
under  circumstances  which  rendered  it  legal,  the  court  held,  that  the  insured  could  not 
recover  for  a  total  loss,  without  an  abandonment  Koux  v.  Salvador  was  also  referred 
to,  and  a  preference  expressed  for  the  doctrine  laid  down  in  the  earlier  decision  or  that 
case. 

The  result  of  the  authorities  appears  to  be,  that  in  England,  the  assured  need  not 
abandon  in  case  ofa  valid  sale,  bat  if  there  is  no  sale,  he  must  abandon,  if  the  vessel 
remain  in  specie,  although  the  expense  of  repairs  would  exceed  the  value  of  the  vessel 
when  repaired.    In  ttus  countryi  the  authorities  are  so  conflicting,  that  no  general  rula 
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because  if  he  claims  for  a  total  loss,  be  must  in  any  event, 
account  for  them.^ 

,  Whether  a  partial  loss  may  be  converted  by  abandonment 
into  a  constructive  total  loss,  must  necessarily  depend,  in  almost 
all  cases,  upon  the  amount  of  the  injury.  Originally,  it  was  held, 
that  this  could  be  done  only  where  the  ship  was  incapable  of 
repair  or  recovery,  or  if  capable,  so  much  injured  that  when 
repaired  or  recovered,  she  would  not  be  worth  what  it  would 
cost  Such  may  be  said  to  be  the  rule  in  England  now.^  But, 
in  this  country,  this  has  been  much  modified  by  a  practice,  which 
has  become  a  rule  that  is  in  force  in  nearly  all  parts  of  the  coun- 


can  be  deduced  from  tbem.  The  dtictom  of  Shaw,  C.  J.,  rapra,  seems  inconsistent  with 
the  rule,  that  the  valuation  is  conclusive  as  to  the  value  of  the  vessel  at  all  times, 
which  iB  the  settled  law  in  Massachusetts.  See  post,  p.  355,  n.  1.  In  Greeljr  o.  Tre- 
mont  Ins.  Co.,  9  Cush.  415,  the  ship  remained  in  specie  and  was  sold  bj  the  master. 
The  estimated  amount  of  repairs,  ihcluding  the  general  average  chaiges,  amounted  to 
more  than  the  value  of  the  vessel,'and  to  more  than  her  valuation  in  the  policy.  Held, 
that  the  sale  did  not  render  the  loss  an  actual  total  one  of  itself,  and  that  the  general 
average  expenses  were  not  to  be  added. 

1  Thus,  in  Smith  v.  Manufacturers'  Ins.  Co.,  7  Met.  448,  ShavOf  C.  J.,  said :  "  An 
abandonment  changes  the  character  of  the  master.  It  relates  back  to  the  time  of  loss ; 
and  as  the  master  is  authorized  to  labor,  etc.,  in  saving,  for  the  benefit  of  al^  concerned, 
if  there  has  not  been  an  abandonment,  he  is  the  agent  of  the  owner  and  assured,  and  if 
he  receives  money,  it  is  for  their  account ;  if  he  squanders  or  wastes  it,  it  is  their  loss. 
But,  if  there  has  been  an  abandonment  on  good  grounds,  it  relates  back,  and  makes 
the  master  the  agent  of  the  underwriters  from  the  time  of  the  loss,  so  that,  if  the  sal- 
vage has  been  squandered,  it  is  their  loss."  If  there  has  been  no  abandonment,  "  the 
salvage  is  not  a  setoff,  not  something  belonging  to  the  defendants,  to  be  used  to  bal- 
ance the  plaintiff's  total  demand ;  but  it  is  a  sum  belonging  to  the  plaintiff,  in  his  own 
hands,  which  diminishes  his  demand  yro  tcmto,  and  to  the  same  extent  diminishes 
the  amount  he'  is  entitled  to  recover."  See  also,  Boox  u.  Salvador,  3  Bing.  N.  C. 
266. 

'  In  Moss  r.  Smith,  9  C  B.  94,  the  vessel  on  a  voyage  from  Valparaiso  to  London, 
was  injured  by  the  perils  of  the  sea,  and  put  back  to  Valparaiso.  She  was  there  sold, 
on  account  of  the  damage,  and  the  difficulty  of  raising  money  to  make  the  repairs.  At 
nisi  prius,  WUde,  C.  J.,  instructed  the  jury  as  follows :  ''  That  if,  upon  the  evidence 
laid  before  them,  they  were  satisfied  that  the  vessel  was  damaged,  by  perils  of  the  sea, 
to  such  an  extent  that  she  was  not  susceptible  of  repair,  so  as  to  enable  her  to  perform 
the  voyage,  save  at  an  expense  which  would  exceed  her  value  when  repaired,  regard 
being  had  to  the  facilities  for  repair,  and  for  raising  money  for  that  purpose  at  Val- 
paraiso, and  the  time  that  would  be  consumed  therein,  they  must  find  for  the  plaintiffs, 
as  for  a  total  loss  of  the  ship ;  and  that,  on  the  other  hand,  if  they  thought  that  the 
vessel  when  properly  repaired,  would  be  worth  more  than  the  sum  expended  in  such 
repairs,  the  plaintiffs  would  be  entitled  to  recover  for  an  average  loss  only."  In  the 
Common  Fleas  this  ruling  was  held  to  be  correct.  See  also,  Fleming  v.  Smith,  1  H. 
Jj.  Cas.  513 ;  Irving  v.  Manning,  1  H.  L.  Cas.  287,  304,  6  C.  B.  391. 
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try;  and  which  was  not  wholly  unknown  on  the  continent  of 
Europe.  It  is,  that  if  more  than  half  of  the  property  insured  be 
lost,  or  if  the  property  be  damaged  to  more  than  half  its  value, 
by  a  peril  insured  against,  this  may  be  made  a  constructive  total 
loss  by  abandonment.^     We  say,  more  than  half;  for  it  is  not 


1  Dwpnj  r.  United  Ins.  Co.,  3  Johns.  Cab.  182 ;  Depeyster  r.  Col.  Ins.  Co.,  2  Caines, 
85 ;  Wood  v.  Lincoln  and  Kennebec  Ins.  Co.,  6  Moss.  479 ;  Dickey  v.  New  York  Ins. 
Co.,  4  Cow.  222,  s.  c.  nom.  Dickey  v.  American  Ins.  Co.  of  New  Tork,  3  Wend.  658 ; 
Saarez  v.  San  Mat.  Ins.  Co.,  2  Sandf.  482 ;  Allen  v.  CommerciA  Ins.  Co.,  1  Gray,  154. 

The  following  extracts,  when  compared  with  that  in  the  preceding  note  will  show, 
that  as  far  as  l^e  ship  is  concerned,  the  principle  npon  which  the  American  rule  is 
founded,  is  substantially  the  same  as  that  of  the  English  cases.  In  both  countries,  the 
loss  is  total  when  the  yessel  becomes  a  wreck ;  but  under  the  American  rale,  she  is  said 
to  be  a  wreck,  when  die  expense  of  repairs  will  exceed  half  her  ralue  when  repaired. 
In  Wood  V.  Lincoln  &  Kennebec  Ins.  Co.,  6  Mass.  479, 482,  Parsons,  C.  J.,  said :  "  When 
a  ship  becomes  a  wreck,  by  any  of  the  perils  insured  against,  it  is  generally  a  total  loss, 
and  the  owner  may  abandon.  And  a  ship  becomes  a  wreck  when,  in  consequence  of 
the  injuiy  she  has  received,  she  is  rendered  absolutely  innavigable,  or  unable  to  pursue 
her  voyage,  without  repairs  exceeding  half  her  value."  In  Coolidge  v.  Gloucester  Mar. 
Ins.  Co.,  15  Mass.  341,  343,  Putnam,  J.,  said:  "Bat  to  all  legal  purposes,  after  the 
constructive  total  loss,  the  ship,  repaired  and  rebuilt  at  an  expense  exceeding  half  her 
value,  must  be  considered  as  a  new  ship,  as  much  so,  to  every  intent,  as  if  the  former 
owners  and  the  insurers  of  her  had  procured  a  new  keel  and  had  wrought  up  the  iron 
and  timbers  which  could  have  been  obtained,  into  a  vessel  of  a  different  kind  and 
form."  See  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27,  74,  per  Story,  J.  In  Allen  v. 
Commercial  Ins.  Co.,  1  Gray,  154,  157,  Thomas,  J.,  said  :  "It  is  a  general  rule  in  this 
country,  that  if  a  ship  is  damaged  to  more  than  half  the  value  by  any  peril  insured 
against,  the  assured  may  abandon  and  recover  for  a  total  loss.  Though  a  different 
rule  is  adopted  in  England,  and  this  may,  perhaps,  be  regarded  as  a  departure  from 
the  original  economy  of  insurance,  which  was  indemnity  to  the  assured,  it  has  the  ad- 
vantage of  affording  a  fixed  and  definite  standard,  and  is  too  well  settled  to  be  the  sub- 
ject of  controversy."  And  Chancellor  Walworth,  in  American  Ins.  Co.  v.  Ogden, 
20  Wend.  287,  300,  observes  :  "  The  rule  of  permitting  the  assured  to  abandon,  when 
the  vessel  has  been  injured  to  more  than  half  her  value,  does  not  exist  in  England.  It 
was  first  adopted  in  this  country,  from  a  similar  rule  in  relation  to  an  insurance  upon 
the  caigo,  in  some  of  the  other  maritime  countries  of  Europe ;  and  among  other,  in 
France,  according  to  Fothier.  See  Cleirac,  278,  Le  Guidon  de  la  Mer,  ch.  7,  §  1 ; 
Fothier,  Traite  du  contrat  D'Assur.  118.  And  it  is  now  adopted  as  a  part  of  the 
maritime  law  of  France  in  terms,  by  the  more  recent  commercial  code  of  Napoleon ; 
except  that  the  new  code  requires  that  the  loss  should  be  at  least  three  fourths  of  the 
value  of  the  property  insured,  to  authorize  an  abandonment  on  that  account.  Code  de 
Comm.  art.  369.  As  -this  principle  of  adopting  an  arbitrary  rule  of  proportion,  be- 
tween the  value  of  the  vessel,  and  the  expense  of  repairing  her  at  the  port  of  distress, 
for  the  purpose  of  ascertaining  the  right  of  the  assured  to  abandon  as  for  a  total  loss, 
was  substituted  for  the  more  uncertain  rule  which  exists  in  England,  of  leaving  it  to 
the  jury  to  determine,  as  a  matter  of  fact  in  all  cases,  whether  the  situation  of  the  ves- 
sel was  such  as  to  make  it  a  justifiable  case  of  abandonment,  or  of  a  sale  of  the  ship  for 
the  benefit  of  all  parties,  the  courts  of  this  country  should  be  cautious  bow  they  depart 
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snfficient,  that  the  cost  of  repairing  the  vessel  would  be  eqaal 
to  fifty  per  cent.,  but  it  roust  exceed  that  amount,  in  order  that 
the  insured  may  be  entitled  to  recover.^ 

.This  rule  applies  in  this  country,  to  ship  and  goods,  but  not, 
as  we  think,  to  freight.  It  does  not,  however,  exclude  all  cases 
where  the  damage  is  less  than  fifty  per  cent.,  if  that  damage  be 
not  reparable ;  for  if  the  repairs  would  cost  less  than  half  of  her 
value,  but  are  impossible,  because  the  master  has  no  funds  and 
can  raise  none,  and  the  owners  are  too  distant  for  advice  or 
assistance,  the  master  may  sell  the  vessel,  this  being  plainly  the 
best  thing  he  can  do.^  If,  however,  the  vessel  is  at  a  port  of 
destination,  this  rule  does  not  apply,  for  the  owner  is  obliged  to 
furnish  funds  at  sudh  a  place.^ 


from  the  established  rule,  or  they  will  find  the  anderwriters  and  the  assared  again 
involved  in  the  niinoas  litigation,  which  the  adoption  of  a  fixed  and  certain  rule  was 
intended  to  obviate." 

In  Marine  Dock  &  Mut.  Ins.  Co.  v,  Goodman,  4  Am.  Law  Register,  481,  496, 
the  court  said,  that  but  for  the  fact  that  the  policy  contained  a  clause,  authorizing 
jon  abandonment  if  the  damage  amounted  to  fifty  per  cent.,  they  should  follow  the 
English  doctrine  in  respect  to  what  constituted  a  total  loss,  in  preference  to  the  French 
rule,  "  which  has  been  adopted  by  some  American  courts." 

1  Fiedler  v.  New  York  Ins.  Co.,  6  Duer,  282. 

^  Buckman  v.  Merchants'  Louisville  Ins.  Co.,  5  Duer,  342.  In  this  case,  Diter,  J., 
states  the  law  as  follows :  "  When  the  impossibility  of  making  the  necessary  repairs,  is 
occasioned  by  the  want  of  materials  and  workmen,  it  is  not  denied  that  such  is  the  law ; 
but  we  consider  the  law  to  be  just  as  clearly  settled  tiiat  it  is  quite  immaterial,  whether 
the  impracticability  of  making  repairs,  when  the  vessel  is  in  a  port  of  distress,  proceeds 
from  the  want  of  materials  and  workmen,  or  of  the  necessary  funds  or  credit.  It  is  the 
existence  of  the  fact,  and  the  necessity  of  breaking  up  the  voyage,  which  it  creates,  that 
justify  an  abandonment." 

And  Thomas,  J.,  in  Allen  v.  Commercial  Ins.  Co.,  1  Gray,  154,  158,  said:  "Bnt 
the  right  to  abandon  and  claim  for  a  total  loss,  existing  in  cases  of  injury  to  an  amount 
greater  than  half  the  value  of  the  ship,  is  not  restricted  to  them.  If  this  vessel  had 
been  in  a  port  of  necessity,  in  the  condition  described  in  the  report,  and  the  master  had 
found  it  impossible  to  obtain  the  requisite  funds  for  her  repair  by  bottomry  or  other- 
wise, or  to  consult  the  owners,  a  sale  might  have  been  justified ;  and  upon  abandon- 
ment, no  lien  or  incumbrance  having  been  created  to  deprive  the  underwriter  of  the 
rights  which  it  is  the  object  of  an  abandonment  to  secure,  a  total  loss  might  have  been 
claimed,  though  the  cost  of  repair  would  have  been  less  than  fifty  per  cent."  See  also, 
Williams  v.  Smith,  2  Caines,  13,  and  next  note. 

•  American  Ins.  Co.  v,  Ogden,  20  Wend.  287.  In  Allen  v.  Commercial  Ins.  Co., 
1.  Gray,  154,  the  vessel  arrived  at  her  port  of  destination  in  such  a  condition,  that  her 
estimated  repairs  were  $5,248.  This  sum,  after  deducting  one  third,  new  for  old,  was 
less  than  half  her  value.  The  owners  were  present,  but  as  they  had  no  funds,  the  ves- 
sel was  sold.    Held,  that  the  underwriters  were  not  liable  for  a  total  loss.    And  even  in 
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There  seems  to  be  bat  one  limitation  or  exception  to  the 
rale  of  fifty  per  cent.,  although  even  this  may  not  be  entirely 
certain;  it  is,  that  if  the  vessel  actually  perform  the  voyage  - 
insured  and  reach  her  terminus  ad  quem^  there  can  be  no  aban- 
donment of  her  merely  because  she  needs  repairs  from  perils  in- 
sured against,  which  will  cost  more  than  half  her  value.^ 

Many  questions  arise  in  respect  to  the  estimate  or  computa- 
tion of  this  half  or  fifty  per  cent  of  damage.  Thus,  can  the 
allowance  usually  made,  of  one  third  new  for  oldy  in  settling  a 
partial  loss,  be  first  deducted  ?  If  a  vessel  newly  coppered  meets 
with  an  accident,  requiring  that  her  copper  should  be  taken  off 
and  renewed,  or  if  her  new  sails  be  blown  away  and  the  cost 
of  other  new  ones  must  be  furnished  by  the  insurers,  the  owner 
gains  nothing.  If  the  copper  or  the  sails  be  nearly  worn  out,  he 
may  gain  by  new  ones  nearly  their  whole  value.  It  is  very  diffi- 
cult to  estimate  the  particular  facts  of  each  case,  so  as  to  apply 
the  principle  of  indemnity.  And  a  custom  has  grpwn  up,  to 
deduct,  in  all  cases,  one  third  from  the  cost  of  new  materials,  as 


a  port  of  necanitj,  the  master  is  not  aathorized  to  sell  the  vessel  for  want  of  means  to 
repair  her,  if  sach  means  can  be  obtained  by  the  exercise  of  proper  diligence,  either  on 
the  credit  of  the  owner,  or  bj  pledging  as  secnritj  a  part  or  the  whole  of  the  interest 
under  his  charge.  And,  indeed,  the  diligence  and  efforts  of  the  master  are  not  to  be 
limited,  in  all  cases,  to  the  port  in  which  the  vessel  has  foond  a  refuge.  Buckman  v* 
Merchants'  Loaisrille  Ins.  Co.,  5  Dner,  342. 

^  In  Peters  v.  Phosnlx  Ins.  Co.,  3  S.  &  B.  25,  it  was  held  In  such  a  case,  that  the  ai- 
snred  might  abandon  and  recover  as  for  a  total  loss.  The  point,  that  the  voyage  had  been 
completed,  does  not  seem  to  have  been  considered.  See  sdso,  Balston  v.  Union  Ins.  Co., 
4  Binn.  386.  It  was  held  the  other  way  in  Pezant  v.  National  Ins.  Co.,  15  Wend.  453, 
and  in  Parage  o.  Dale,  8  Johns.  Cas.  156.  In  Scottish  Marine  Ins.  Co.  v,  Tnmer, 
4  H.  L.  Cas.  312,  note,  20  £ng.  L.  &  £q.  24,  37,  Lord  Chancellor  Cranworth  said : 
"  I  am  not  aware,  indeed,  of  any  previous  case  in  which,  after  a  ship  had  actually  per- 
formed her  voyage,  the  owners  have  been  permitted,  even  between  themselves  and  the 
underwriters  on  the  ship,  to  treat  an  injnry  sustained  on  the  voyage  as  a  total  loss,  and 
abandon  the  ship  to  the  underwriter  after  her  arrival  in  port."  See  also,  the  language 
of  Lord  Truro,  on  page  39.  The  case  referred  to,  was  that  of  Stewart  v,  Greenock 
Marine  Ins.  Co.,  2  H.  L.  Cas.  159,  in  which  an  abandonment  was  allowed  after  the 
vessel's  arrivaL  But  if  she  arrives  a  mere  wreck,  it  would  seem  that  an  abandonment 
might  be  made,  or  the  loss  considered  a  total  one  with  salvage. 

In  Balston  v.  Union  Ins.  Co.,  4  Binn.  386,  it  was  held,  that  if  the  vessel  arrived  at 
her  port  of  destination,  the  assured  could  not  abandon,  if  the  injury  previously  sus- 
tained did  not  amount  to  fifty  per  cent.,  although  the  ship  could  not  be  repaired  at  all* 
at  that  port,  and  was  not  sea-worthy  to  go  to  another.  ^ 

30* 
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apon  the  whole  and  by  way  of  average,  about  what  indemnity 
would  require.  Now,  shall  this  deduction,  ^  one  third  off,  new  for 
old,"  be  made  when  the  question  is,  whether  the  loss,  which 
would  otherwise  be  total,  becomes  partial  if  the  deduction  is 
made  ?  A  ship  will  be  worth  $20,000  when  repaired.  These  re- 
pairs will  cost  $14,000.  If  one  third  is  to  be  deducted,  they  will 
not  equal  half  of  her  value,  and  the  loss  will  not  be  total,  nor  can 
there  be  abandonment.  If  one  third  is  not  to  be  deducted,  the  loss 
is  then  more  than  fifty  per  cent  This  question  has  been  much 
disputed.  Many  policies  expressly  provide,  that  the  fifty  per 
cent,  shall  be  adjusted  as  for  a  partial  loss;  that  is,  that  the  one 
third  shall  be  deducted;  or,  in  other  words,  the  loss  must  be 
more  than  three  fourths  of  her  value.  But  the  later  and  stronger 
authority,  and  we  think  the  better  reason,  would  require  that  this 
one  third  should  not  be  deducted,  or,  what  comes  to  the  same 
thing,  if  deducted  from  the  repairs,  should  be  deducted  from  the 
value  of  the  ship,  unless  this  deduction  from  the  repairs  be 
expressly  stipulated.^ 


^  The  doctrine  of  the  text  has  been  sostained  bj  the  Snpreme  Goart  of  New  York,  in 
Dwpay  V.  United  Ins.  Co.,  3  Johns.  Cas.  182  ;  bj  Mr.  Justice  ^SiCory,  in  Peele  v.  Mer- 
chants' Ins.  Co.,  3  Mason,  27,  73,  after  a  very  thorough  consideration  of  Uie  question ; 
by  the  Supreme  Court  of  the  United  States  in  Bradiie  v.  Maryland  Ins.  Co.,  12  Pet. 
878 ;  and  by  the  Court  of  Chancery  in  Mobile,  Ala.,  in  Marine  Dock  &  Mut.  Ins.  Co. 
V,  Goodman,  4  Am.  Law  Register,  481,  497.  This  last  case  proceeds  on  the  ground, 
that  the  market  value  of  the  vessel  is  injured  by  being  repaired  to  the  extent  of  one 
third  the  cost  of  repairs,  as  much  as  the  new  work  is  worth  one  third  more  than  the 
old.  See  also,  Phillips  v.  St.  Louis  Perpet.  Ins.  Co.,  11  La.  Ann.  459 ;  and  dida  by 
Senator  Alien,  in  Am.  Ins.  Co.  o.  Center,  4  Wend.  45,  54,  and  by  Gtbton,  J.,  in  Ameri- 
can Ins.  Co.  V.  Franda,  9  Barr,  390. 

On  the  other  hand,  it  is  held,  that  one  third  is  to  be  deducted  in  all  cases,  in  Smith 
r.  Bell,  2  Caines,  Cas.  153 ;  Pezant  v.  National  Ins.  Co.,  15  Wend.  453 ;  Fiedler  i^. 
New  York  Ins.  Co.,  6  Dner,  282 ;  Hooper  i;.  Whitney,  19  La.  267.  In  Massachusetts, 
the  following  clause  has  been  introduced  into  the  policies :  "  It  is  agreed,  that  the 
insured  shall  not  have  the  right  to  abandon  for  the  amount  of  damage  merely,  unless 
the  amount  which  the  insurer  would  be  liable  to  pay  under  an  adjustment  as  of  a  par- 
tial loss,  shall  exceed  half  the  amount  insured."  This  clause,  it  appears,  was  intro- 
duced on  account  of  the  decision  of  Mr.  Justice  SUny,  in  the  above  case  of  Peele  v. 
Merchants'  Ins.  Co.  See  Onok  v.  Commonwealth  Ins.  Co.,  21  Pick.  456,  467.  In 
several  cases  containing  this  clause,  where  the  question  has  come  up,* the  dedsion  that 
the  deduction  is  to  be  made,  has  proceeded  as  much  on  general  principles  and  usage,  as 
«n  any  effect  given  to  this  clause,  it  being  considered  as  'merely  affirming  the  law. 
^ewall  17.  United  States  Ins.  Co.,  II  Pick.  90;  Winn  v.  Columbian  Ins.  Co.,  12  Pick. 


CH.  Z.]  ABAKDONMBNT  07  THE  SHIP.  355 

•  Another  question  is,  whether  the  valaation  in  the  policy  is  to 
be  taken,  in  determining  whether  the  amount  of  damage  will 
justify  an  abandonment,  or  is  to  be  set  aside  and  the  actual  value 
taken.^    The  authorities  are  not  only  irreconcilable,  but  our  note 


279 ;  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303 ;  Allen  r.  Commercial  Ins.  Co.,  1  Graj, 
154.  The  policy  in  the  above  case  of  Deblois  v.  Ocean  Ins.  Co.,  contained  the  clause 
in  question,  although  this  fact  does  not  clearly  appear  in  the  report  of  the  case. 

And  where  thc^surers  are  not  to  be  liable  for  a  partial  loss  under  a  certain  per 
cent.,  it  has  been  held,  that  one  third  is  to  be  deducted  in  making  up  this  percentage. 
Wallace  o.  Ohio  Ins.  Co.,  4  Ohio,  234 ;  Peny  t?.  Ohio  Ins.  Co.,  5  Ohio,  305. 

In  Robinson  o.  Commonwealth  Ins.  Co.,  3  Sumner,  220,  the  question  was  whether 
there  was  a  total  loss  of  the  cargo  by  the  breaking  up  of  the  voyage,  on  account  of  the 
total  loss  of  the  ship.  The  policy  contained  the  clause  referred  to.  It  was  held  by 
Stoty,  J.,  that  it  was  solely  applicable  to  the  case  of  an  insurance  upon  the  ship,  and 
had  nothing  to  do  with  an  insurance  upon  the  caigo.  See  also,  post,  ch.  xii.  tit.  Par- 
tial Loss. 

^  The  valuation  is  set  aside,  and  the  value  at  the  time  of  the  loss  taken  in  the  follow- 
ing cases,  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27 ;  Bradlie  v.  Maryland  Ins.  Co., 
12  Pet.  378.  See  also.  Marine  Dock  &  Mut.  Ins.  Co.  v.  Goodman,  4  Am.  Law  Regis- 
ter, 481 ;  Fontaine  v.  Phoenix  Ins.  Co.,  11  Johns.  293;  Center  v,  American  Ins.  Co., 
7  Cow.  564,  579.    . 

In  Massachusetts,  the  valuation  in  the  policy  is  considered  conclusive.  The  reasons 
which  led  to  this  result  are  so  ably  set  forth  by  Mr.  Justice  Putnam,  in  Deblois  v. 
Ocean  Ins.  Co.,  16  Pick.  303,  312,  that  we  are  induced  to  cite  them  somewhat  at 
length  :  "  In  regard  to  the  value,  we  must  recollect  it  was  fixed  by  the  agreement  of 
the  parties.  It  is  admitted,  that  if  the  vessel  were  absolutely  lost,  when  returning  to 
her  home  port,  after  a  three  years'  voyage  and  essential  deterioration,  the  value  in  the 
policy  should  be  paid.  And  we  cannot  perceive  any  good  reason,  why  that  value 
should  not  govern,  as  well  when  the  assured  claims  for  a  technical  total  loss,  as  when 
he  claims  for  a  loss  by  the  total  destruction  of  the  ship ;  and  why  it  should  not  govern 
when  the  assured  would  lose,  as  well  as  when  he  would  gain  by  it If  the  ves- 
sel sustained  damage  at  a  time  when  she  was  in  great  demand,  the  owner  would  repair 
her.  If  at  a  place  where  there  was  an  embargo,  and  where  vessels  were  of  compara- 
tively little  value,  then  he  would  work  up  the  repairs  to  more  than  half  her  value  in  the 
market  there,  clai|n  for  the  whole,  and  throw  the  vessel  upon  the  underwriter.  Wreck 
or  not,  total  or  partial  loss,  would  depend  upon  the  ever  shifting  state  of  the  market, 
and  not  as  it  should,  upon  the  condition  of  the  ship.  She  might  be  almost  worthless 
at  the  place  where  she  was  damaged,  and  in  another,  and  perhaps  not  distant  port, 
would  sustain  a  fair  and  reasonable  value.  It  was  to  avoid  these  and  other  uncertain- 
ties, and  causes  of  litigation  and  dispute,  that  the  parties  agreed  upon  the  valuation  in 
the  policy.  It  was  to  continue  the  same,  although  the  vessel  should  grow  worse.  It 
was  to  continue  the  same  wherever  she  might  go  under  the  policy,  although  she  might 
in  some  places  be  worth  more,  and  in  some  places  less,  than  the  value  agreed  on.  It 
was  to  be  coextensive  lyith  the  voyage  as  to  time  and  place."  In  this  case,  the  vessel 
was  valued  at  $6,000,  the  repairs  were  estimated  at  $3,798,  and  the  ship  was  sold  &t 
auction  for  $1,708.  See  also,  Winn  v.  Col.  Ins.  Co.,  12  Pick.  279 ;  Ilall  v.  Ocean 
Ins.  Co.,  21  Pick.  472 ;  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  456 ;  Allen  v. 
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will  show  that  they  are  so  equally  balanced,  that  no  nile  can  be 
stated  as  the  prevailing  one.  On  the  reason  of  the  case,  we  are 
inclined  to  hold,  that  the  valuation  should  not  apply  to  the  ques- 
tion of  total  loss  by  construction,  unless  this  be  stipulatexl  in  the 
policy. 

It  is  also  a  question,  whether  the  premium  should  be  included ; 
and  we  are  of  opinion,  that  it  should  not,  — or  else  that  it 
should  be  included  also,  in  estimating  the  amount  of  the  value 
insured.^ 


Commercial  Ins.  Co.,  1  Gray,  164.  In  New  Toric,  the  mle  teems  to  be  the  same  as 
in  Massachasetts.  American  Ins.  Co.  v.  Center,  4  Wend.  45 ;  American  Ins.  Co.  v. 
Ogden,  20  Wend.  287.  In  Howell  v.  Philadelphia  Mat.  Ins.  Co.,  U.  S.  C.  C,  Mary- 
land, 25  Hunt's  Merch.  Mag.  80,  the  policy  contained  a  danse  stipulating  that  the 
raloation  should  be  conclnsive  in  case  of  a  constructive  total  loss. 

In  England,  we  haye  seen,  that  a  constructiye  total  loss  is  one,  where  the  ypssel 
when  repaired,  would  be  worth  lees  than  the  cost  of  repairs,  while  some  authorities  in 
this  country,  consider  such  a  loss  an  actual  one,  to  recoyer  for  which  no  abandonment 
is  necessary.  This  latter  rule  may  sometimes  conflict  yery  much  with  the  mle,  that 
the  yalnation  is  conclusiye.  If  a  yessel  is  at  an  intermediate  port  in  such  a  condition, 
that  the  cost  of  repairs  would  not  exceed  half  the  valuation  in  the  policy,  but  tbe 
yessel  when  repaired  would  be  worth  less  than  the  cost  of  the  repairs,  according  to 
the  one  mle,  the  assured  could  not  recover  for  a  constractiye  total  loss,  while  ac- 
cording to  the  other,  he  could  recover  for  an  actual  total  loss,  without  an  abandon* 
ment. 

The  question  came  up  in  the  case  of  Hyde  v.  La.  State  Ins.  Co.,  14  Mart.  La.  410. 
The  yessel  was  injured  by  a  collision,  to  an  extent  less  than  half  tbe  yalnation,  bat  she 
was  in  so  rotten  a  state,  that  the  cost  of  repairs  would  have  exceeded  her  yalue  when 
repaired,  and  the  court  held  that  the  assured  could  not  abandon  and  recover  for  a  total 
loss.  And  in  Orroli  v.  Commonwealth  Ins.  Co.,  21  Pick.  456,  evidence  that  the  yessel 
after  being  repaired,  would  have  been  of  less  yalue.  than  before  the  injury  happened, 
was  rejected  as  inadmissible. 

In  the  late  case  of  Irving  o.  Manning,  1  H.  L.  Cas.  287,  6  C.  B.  891,  the  yessel  was 
valued  at  £17,500,  the  cost  of  repairs  would  haye  amounted  to  £10,500,  and  the  ship 
would  have  been  worth  £9,000.  An  abandonment  was  duly  made.  If  the  yalnation 
had  been  taken  as  conclusive  of  the  value  of  the  vessel  at  the  intermediate  port,  the  loss 
would  not  have  been  total,  but  the  court  held,  that  the  valuation  was  conclusiye  only 
"  for  the  purpose  of  ascertaining  the  amount  of  compensation  to  be  paid  to  the  assored, 
in  order  to  avoid  disputes  as  to  the  quantum  of  the  assured's  interest ;  "  but  that  it  did 
not  mean,  that  when  a  question  should  arise  whether  it  would  be  worth  while  to  repair, 
the  valuation  was  to  be  taken  as  conclusive  of  the  value  of  the  vessel.  So,  in  Allen  v, 
Sugrae,  8  B.  &  C.  561,  where  the  vessel  was  valued  at  £2,000,  and  could  have  been 
repaired  for  £1,450,  but  the  jury  found  that  the  vessel  was  not  worth  repairing,  the 
court  held  that  the  loss  was  total.  See  also,  Edington  v.  Jackson,  and  Heme  v,  Ray, 
cited  1  H.  L.  Cas.  297 ;  same  cases  nom.  Eggington  v.  Lawson,  and  Heme  v.  Hay, 
cited  6  C.  B.  414 ;  Young  v.  Turing,  2  Man.  &  G.  593. 

^  In  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  259,  the  insurer  was  not  to  be  liable  for 
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Neither  are  the  wages  and  provisions  of  the  crew,  during  a 
detention,  to  be  incladed  as  a  part  of  the  loss.  And  if  repairs 
are  made,  and  the  crew  are  employed  in  making  them,  their 
wages  will  not  be  included.^  Surveyors'  fees,  and  other  expenses 
incurred  in  ascertaining  the  cause  of  the  loss,  are  not  included.^ 
But  payment  of  salvage  due  from  the  ship,^  would  be  included. 
And  a  loss  by  payment  of  general  average  contribution ;  or  a 
loss,  giving  rise  to  a  claim  for  contribution,  but  of  which  the 
contribution  is  not  yet  paid,  should,  we  think,  be  included  (where 
nothing  in  the  policy  prevents  it),  and  the  insurers  take  by  aban- 
donment the  claim  for  contribution.*     But  if  the  contribution 


any  partial  loss,  anless  it  shoald  amoant  to  five  per  cent.  It  was  held,  that  the  per- 
oentage  should  be  recovered  on*  the  valaation,  after  deducting  the  premium.  See  ante, 
p.  67,  n.  2.  In  the  absence  of  any  express  agreement,  it  wonld  seem,  that  the  same 
rale  should  apply  in  estimating  the  fifty  per  cent. 

Bat  in  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  456,  the  question  came  ap  on  a 
policy  containing  the  clause :  "  It  is  agreed,  that  the  insured  shall  not  have  the  right  to 
abandon  the  vessel  for  the  amoant  of  damage  merely,  unless  the  amoant  which  the  insurer 
would  be  liable  to  pay,  under  an  adjustment  of  a  partial  loss,  shoald  exceed  half  the 
amount  insured."  Putnam,  J.,  said :  "  But  the  meaning  of  the  clause  in  the  policy 
concerning  the  right  to  abandon  on  account  of  damage  exceeding  fifty  per  cent,  of  the 
amount  insured,  is  too  plain  for  construction  or  explanation.  The  premium  is  ex- 
pressly made  to  be  part  of  the  amount  insured,  and  the  damage  to  be  paid  must  exceed 
half  that  amount,  calculating  the  same  as  under  the  adjustment  of  a  partial  loss."  In 
Louisville  Marine  &  F.  Ins.  Co.  v.  Bland,  9  Dana,  143,  it  was  held,  that  in  ascertain- 
ing the  value  under  an  open  policy  the  whole  premium  is  to  be  added  to  the  prime 
cost,  and  other  charges  at  the  port  of  shipment,  and  that  in  estimating  the  value  of  a 
portion  of  the  cargo,  of  which  the  entire  valuation  only  is  stated  in  the  policy,  a  pro- 
portional part  of  the  premium  shoald  be  included. 

^  See  post,  ch.  xii.,  tit.  Partial  Loss. 

3  Fiedler  v.  New  York  Ins.  Co.,  6  Duer,  282 ;  Hall  v.  Ocean  Ins.  Co.,  21  Pick.  472, 
478. 

>  Bradlie  v,  Maryland  Ins.  Co.,  12  Pet.  378. 

*  In  Massachusetts,  owing  probably  to  the  clause  making  the  right  to  abandon,  de- 
pend upon  the  loss  amounting  to  fifty  per  cent,  when  adjusted  as  a  partial  loss,  it  is 
held,  that  those  charges  which  are  properly  the  subject  of  general  average  contribution, 
are  not  to  be  considered  in  making  up  the  fifty  per  cent.  Orrok  v.  Commonwealth 
Ins.  Co.,  2rPick.  456  ;  Hall  t\  Ocean  Ins.  Co.,  21  Pick.  472  ;  Reynolds  v.  Ocean  Ins. 
Co.,  22  Pick.  191.  See  also,  Fiedler  v.  New  York  Ins.  Co.,  6  Duer,  282.  And  it  was 
80  held,  in  a  case  where  the  vessel  was  in  ballast  at  the  time,  and  there  was  no  cargo 
or  freight  to  contribute.    Greely  v.  Tremont  Ins.  Co.,  9  Cush.  415. 

That,  generally,  general  average  charges  may  be  estimated  in  computing  the  dam- 
ages, was  recognized  in  Pezant  v.  National  Ins.  Co.,  15  Wend.  453,. but  as  the  same 
person  owned  both  ship  and  freight,  the  court  held  he  could  not  recover  from  the 
underwriter  on  the  ship  the  whole  amoant,  but  mast  first  deduct  the  proportion  due 
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has  been  paid,  only  the  balance  of  loss,  after  deducting  this  con- 
tribution, is  to  be  included  in  the  fifty  per  cent. 

The  expense  of  repairs  is,  in  general,  to  be  estimated  at  the 
place  where  they  were  actually  made,  or  at  which  they  would 
have  been  made,  if  made  at  all.  But  if  a  vessel  can  be  partially 
repaired  at  a  port  of  distress,  so  that  she  can  be  taken  to  another 
port  and  there  fully  repaired  at  a  less  expense  than  at  the  first 
port,  it  would  seem  to  be  the  duty  of  the  assured  to  do  this,  and 
consequently,  the  underwriters  are  only  liable  for  the  lesser  ex- 
pense.^ But  the  cost  of  navigating  the  vessel  from  the  port  of 
distress  to  the  port  where  the  final  repairs  are  to  be  made  is  to 
be  added,  if  such  a  port  is  one  to  which  the  vessel  would  not 
have  gone  in  the  course  of  the  voyage.'    And,  although  the  pro- 


from  the  cargo  and  freight,  and  then  the  remainder  conld  be  added  to  the  other  items 
to  make  up  the  fiftj  per  cent. 

In  regard  to  the  cargo,  it  has  been  held  in  Massachosetts,  that  goods  lost  by  jettison 
may  properly  be  taken  into  the  estimate  in  making  up  the  amount  of  more  than  fifty 
per  cent.,  necessary  to  authorize  an  abandonment.  Forbes  v.  Manufacturers'  Ins.  Ck>., 
1  Gray,  371.     See  also,  Moses  r.  Columbian  Ins.  Co.,  6  Johns.  219. 

^  Center  v,  American  Ins.  Co.,  7  Cow.  564,  4  Wend.  45.  It  was  held  in  this  case, 
that  the  assured  had  a  right  to  have  his  yessel  placed  tit  ttatu  quo,  and  that  if  she  had 
been  coppered  before  the  accident,  the  expense  of  sheathing  her  with  the  same  material 
should  be  taken  into  account,  although  a  sheathing  of  wood  might  render  her  sea- 
worthy for  the  Toyage.  The  expense  of  the  temporary  repairs  added  to  the  cost  of  the 
final  repairs  at  the  port  of  destination,  would  have  amounted  to  more  than  half  her 
value,  and  the  question  therefore  did  not  arise,  whether,  had  temporary  repairs  been 
sufficient  to  enable  the  vessel  to  perform  her  voyage,  and  at  the  port  of  destination 
thorough  repairs  might  have  been  made,  the  whole  cost  of  which,  would  have  been  less 
than  half  the  value,  the  assured  could  have  abandoned  if  the  entire  repairs  at  the  port 
of  distress  would  have  been  more  than  half  the  value. 

In  Orrok  t;.  Commonwealth  Ins.  Co.,  21  Pick.  456,  the  vessel  put  into  Malaga  in 
distress,  and  the  court  held,  that  if  the  master  could  not  have  made  complete  repairs  at 
Malaga  for  less  than  one  half  the  value  of  the  vessel,  but  conld  have  made  partial 
repairs  there,  and  then  have  carried  his  vessel  to  Gibraltar,  and  there  have  made  Com- 
plete repairs,  and  the  whole  expense  would  not  have  exceeded  one  half  of  such  value, 
the  master  was  bound  to  do  this,  and  the  loss  was  not  total.  So,  in  Hall  t;.  Franklin 
Ins.  Co.,  9  Pick.  466,  where  the  cost  of  repairs  at  the  port  of  distress,  would  have  ex- 
ceeded the  value  of  the  vessel,  the  court  held  the  loss  was  not  total,  as  the  vessel  might 
have  been  safely  navigated  to  another  port  and  there  repaired,  and  the  whole  expense 
woold  have  been  less  than  half  the  value  of  the  vessel.  See,  contra,  Saurez  v.  Sun 
Mutual  Ins.  Co.,  2  Sandf.  482,  where  the  court  held,  that  the  assured  was  entitled  to 
have  fall  repairs  made  at  the  port  of  necessity,  and  might  abandon,  if  the  expense  there 
was  greater  than  half  the  value  of  the  vessel,  although  the  captain  had  made  tempo- 
rary repairs  and  was  on  his  way  to  another  port  for  full  repairs. 

*  Lincoln  i;.  Hope  Ins.  Co.,  Sup.  Jud.  Ct.,  Mass.,  March  T.  1857. 
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cess  of  repair  or  renewal,  replaces  with  sound  materials  those 
which  had  been  deteriorated  by  time  and  natural  decay,  it  does 
not  seem  that  any  allowance  is  to  be  made  for  this.^  And  the 
insured  is  entitled  to  have  the  damage  done  by  the  peril  insured 
against  completely  and  thoroughly  repaired,  audit  is  not  enough, 
to  prevent  the  insured  from  abandoning,  that  the  vessel  could  be 
rendered  sea-worthy  at  an  expense  less  than  fifty  per  cent^  If 
the  value,  of  the  ship  may  be  affected  by  its  place  of  building 
or  national  character,  these  circumstances  are  to  be  considered 
in  determining  whether  the  loss  is  partial  or  total,  and  her  actual 
value,  under  the  influence  of  these  circumstances,  is  to  be  taken 
as  the  foundation  of  the  estimate.^ 


1  In  Depeyster  v.  Col.  Ins.  Co.,  2  Games,  85,  the  vessel's  bottom,  at  the  time  of 
sailing,  was  a  little  worm-eaten,  bat  she  was  a  sea-wortfaj  yessel.  She  was  afterwards 
sold  at  a  port  of  distress,  it  being  the  opinion  of  the  surveyors,  that  it  would  have  cost 
more  than  the  vessel  was  worih  to  repair  her.  At  the  trial  before  the  jury,  the  judge 
charged,  "  that  if,  in  calculating  the  repairs,  they  btlieved  any  were  necessary  on 
account  of  injuries  received  from  worms  prior  Uf  the.  vessel's  sailing,  the  expense  of 
such  repairs  should  not  be  included  in  the  estimate."  This  direction  was  held  to  be 
incorrect,  and  the  rule  was  laid  down,  that  if  repairs  were  rendered  necessary  by  a  peril 
insured  against,  they  ought  to  be  made,  without  any  other  examination  of  the  ante- 
cedent state  of  the  vessel,  except  to  determine  the  fact  of  her  being  sea-worthy.  So 
held,  also,  in  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  63.  In  Hyde  v,  Louisiana  State  Ins. 
Co.,  14  Mart.  La.  410,  the  vessel  was  injured  by  a  collision,  and  abandoned.  The 
court  considered  the  following  facts  to  have  been  determined  by  the  testimony :  that  at 
the  time  of  the  abandonment,  the  cost  of  repairs  would  have  been  more  than  the  value 
of  the  vessel;  that  if  she  had  met  with  no  accident  she  might  have  been  run  in  the 
state  she  was  in  for  eighteen  months ;  and,  that  the  damage  sustained  by  the  collision 
did  not  amount  to  half  the  value  of  the  vessel.  The  court  held,  that  the  loss  was  not 
total,  and  laid  down  the  rule,  that  where  injury  is  done  to  an  old  vessel,  and  she  cannot 
be  repaired  in  such  a  manner  as  to  be  used  as  before  the  accident  but  at  anjexpense 
exceeding  one  half  the  value,  or  in  other  words,  where  the  injury  which  the  insurers  are 
obliged  to  make  good,  is  the  cause  of  the  decaying  parts  requiring  repairs,  then  the 
insured  may  abandon.  But  if  repairs  may  be  put  upon  her  so  that  she  will  be  in  statu 
quOf  though  not  in  a  sea-worthy  condition,  at  an  expense  not  exceeding  one  half  the 
value,  then  the  loss  is  not  total.  This  seems  to  be  the  intent  of  the  language  of  Mr. 
Justice  Story  in  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27,  77.  See  also,  Cazalet  v. 
St.  Barbe,  1  T.  B.  187,  where  the  jury  found  that  the  expense  of  repairs  would  amount 
to  48/.  per  cent.,  but  that  the  ship  was  not  worth  repairing,  and  the  court  held  that 
the  plaintiff  was  not  entitled  to  recover. 

^  Lincoln  v.  Hope  Ins.  Co.,  Sup.  Jud.  Ct.,  Mass.,  March  T.  1857. 

>  Toung  V.  Turing,  2  Man.  &  G.  593,  2  Scott,  N.  B.  752.  In  this  Case,  a  Dutch 
ship  was  stranded  on  the  coast  of  England.  It  was  shown  that  had  she  been  a  British 
ship,  it  would  have  been  prudent  to  repair  her,  but  not  being  one,  her  value  in  Eng- 
land when  repaired,  would  have  been  lees  than  the  cost  of  repairs,  and  in  Holland, 
owing  to  the  peculiar  usages  of  trade  in  that  country,  the  result  would  lifive  been  the 
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If  the  repairs  cost  less  than  fifty  per  cent,  and  the  ship  be 
bottomed  to  raise  the  money  to  pay  for  them,  and  sold  under 
the  bottomry  bond,  it  would  seem  that  this  would  be  a  total 
loss  (all  things  being  done  in  good  faith  and  for  good  reason), 
unless  the  ship  came  within  the  reach  of  the  owner,  so  as  to 
give  him  an  opportunity  of  discharging  the  bottomry  bond ;  for 
then  the  vessel  is  lost  by  his  own  act  or  neglect^  If  the  insurers 
are  notified  of  the  bottomry  bond  and  requested  to  discbarge  it, 
their  refusal  or  neglect  to  do  so,  has  been  supposed  to  give  the 
assured  the  right  to  let  the  ship  go  and  claim  for  a  total  loss ; 
but  such  a  conclusion  would  create  an  obligation  out  of  the 
assurers'  conduct  which  the  common  principles,  either  of  con- 
tracts generally,  or  of  insurance,  would  not  seem  to  justify;  for 
even  if  the  insurers  were  bound  to  discharge  this  bond,  they 
should  be  answerable  only  for  the  necessary  or  direct  and  imme- 
diate consequences  of  not  doing  so.^  But  insurers  are  liable  for 
the  marine  interest  paid  on  bottomry  or  hypothecation,  where 
the  same  was  properly  Yna^e.^ 

If  at  the  time  the  abandonment  is  made,  the  master  has 


same.    Held,  that  the  jory  should  take  these  tacts  into  consideration  in  determining 
whether  the  loss  was  total  or  not. 

^  We  have  seen,  ante,  p.  352,  n.  2,  that  if,  without  fault  of  the  owner,  funds  cannot  be 
obtained  to  repair  a  vessel,  an  abandonment  maj  be  made,  although  the  vessel  maj  not 
be  injured  to  the  extent  of  fifty  per  cent,  of  her  value.  From  analogy  the  same  may  be 
true  where  the  vessel  is  sold  under  a  bottomry  bond,  the  owner  being  in  no  fault 
whatever,  but  this  case  can  seldom  arise  (except  where  the  assured  can  only  procure 
the  funds  on  a  bond  payable  at  some  port  out  of  the  course  of  the  voyage),  for  the 
bottomry  bond  cannot  generally  be  enforced  until  the  vessel  arrives  at  her  port  of  des- 
tination-, where  it  is  the  duty  of  the  owner  to  provide  funds,  for  it  is  well  settled  that 
if  the  sale  is  caused  by  the  fault  or  neglect  of  the  owner  in  paying  the  bond,  the 
underwriters  are  not  liable.  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  878.  See  also, 
Bepau  V.  Ocean  Ins.  Co.,  5  Cow.  63 ;  Humphreys  v.  Union  Ins.  Co.,  3  Mason,  429. 
So  held  also  where  the  vessel  was  sold  to  pay  salvage.     See  post,  p.  370,  n.  2. 

^  This  question  was  much  discussed  in  the  case  of  Bradlie  t;.  Maryland  Ins.  Co.,  IS 
Pet.  378,  and  it  was  held  that  the  underwriters  were  not  bound  in  case  of  a  partial 
loss,  and  money  taken  up  on  bottomry,  to  pay  the  bond,  and  that  they  were  therefore 
not  liable  for  the  consequences  of  their  neglect  so  to  do.  But  if  the  underwriters  order 
the  repairs,  for  the  payment  of  which  a  bottomry  bond  is  given,  and  they  then  refuse 
to  pay  the  bond,  and  the  ship  is  sold,  they  are  liable  for  all  the  damage  which  accrues 
to  the  owner  in  consequence  of  such  refasal.    Da  Costa  v.  Newnham,  2  T.  R.  407. 

B  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  378,  405,  per  Story,  J.  But  if  afber  a  sale 
of  the  vessel,  which  the  underwriters  have  refused  to  ratify  by  accepting  the  vessel,  a 
bond  be  given,  they  are  not  liable  for  tlie  marine  interest.  Jumel  r.  Marine  Ins.  Co., 
7  Johns.  412. 
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commenced  to  repair  the  vessel,  the  abandonment  is  invalid,  and 
the  assured  can  only  recover  for  the  expense  inenrred,  although  it 
exceeds  half  the  value  of  the  vessel.^  The  authorities  are,  how- 
ever, conflicting  as  to  whether  the  insurer  has  the  right,  in  case 
of  loss,  to  offer  to  repair  the  vessel,  and  thus  to  escape  liability 
for  more  than  the  actual  cost^     This  question  depends  in  a 


^  This  proceeds  on  the  ground  that  the  state  of  fiicts  existing  at  the  time  of  the 
abandonment  determines  the  right  of  the  assured  to  abandon.  Hnmphrejrs  v.  Union 
Ins.  Co.,  3  Mason,  429 ;  Dickej  v,  American  Ins.  Co.,  8  Wend.  658 ;  Dickey  v.  New 
York  Ins.  Co.,  4  Cow.  222 ;  Depaa  v.  Ocean  Ins.  Co.,  5  Cow.  63.  In  Ritchie  v. 
United  States  Ins.  Co.,  5  S.  &  R.  501,  the  vessel  and  cargo  were  insured  on  a  vojage 
from  Philadelphia  to  Corunna.  At  a  port  of  distress  the  vessel  was  repaired,  and  the 
whole  cargo  sold  to  pay  for  the  expense  thereof.  After  the  repairs  were  begun,  but 
before  the  cargo  was  sold,  an  abandonmei)t  was  made.  The  assurers  paid  for  the 
cargo,  and  the  court  held  that  as  the  cai^  had  paid  for  the  repairs,  and  the  defend- 
ants had  paid  for  the  cargo,  it  was  the  same  as  if  they  had  paid  for  the  repairs  in  the 
first  instance. 

In  Sanrez  v.  Sun  Mutual  Ins.  Co.,  2  Sandf.  482,  it  was  held  that  if  the  repairs  are 
made  merely  to  carry  the  vessel  from  one  port  to  another,  in  order  to  make  full  repairs 
at  the  latter  port,  the  rig^t  to  abandon  is  not  gone. 

3 In  Ritchife  v.  United  States  Ins.  Co.',  5  S.  &  R.  501,  the  court  said:  "If  the 
insurer  will  undertake  to  repair  the  damage,  though  exceeding  one  half  the  value, 
he  may  do  it,  and  the  assured  shall  not  abandon,  because  if  his  ship  be  repaired  it  is 
all  he  has  a  right  to  demand,  and  the  more  or  less  cost  is  immaterial  to  him."  This 
dictum  is  founded  on  the  case  of  Hart  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  346, 
where  Mr.  Justice  Waahingian  instructed  the  jury  that  **  the  insured  had  a  right  to 
abandon,  unless  the  underwriters  would  agree,  at  all  events,  to  pay  for  the  repairs, 
although  they  should  exceed  what  the  underwriters  would  have  been  answerable  for  if 
only  a  panial  loss  had  happened."  These  remarks  roust,  however,  be  confined  to  the  case 
then  before  the  court,  which  arose  on  the  fact  that  the  agent  of  the  assured  requested 
the  agent  of  the  underwriters  to  repair  the  vessel,  and  he  refused  to  pay  for  more 
than  a  partial  loss,  whereupon  an  abandonment  was  made.  The  ruling  then  seems  to 
be  that  if  the  assured  is  wUling  to  waive  an  abandonment  on  condition  that  the  under- 
writer will  pay  the  expenses  of  repair,  the  latter  must  agree  to  perform  the  condition, 
or  be  cannot  have  the  advantage  of  it.  In  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27, 
62,  Mr.  Justice  Story,  after  citing  the  above  eases,  said :  ''  I  know  of  no  judgment 
where  it  has  been  held,  that  in  a  case  of  capture,  embargo,  or  blockade,  the  right  of 
the  insured  to  abandon,  can  be  intercepted  by  an  offer  of  the  underwriters  to  indemnify 
and  pay  all  the  expenses.  And,  indeed,  if  it  could  be  by  such  an  offer,  then  an  aban- 
donment in  all  such  cases  would  be  perfectly  nugatory,  for  the  policy  always  imports^ 
on  the. part  of  the  underwriters  an  agreement  to  this  effect.  And  yet,  if  the  principle- 
be  correct,  I  do  not  perceive  why  it  is  not  equally  as  applicable  to  a  case  of  capture  as^ 
of  sea  damage,  to  a  case  of  blockade  as  of  shipwreck.  It  is  said,  indeed,  that  the- 
contract  of  insurance  is  a  contract  of  indemnity  only ;  and  therefore  if  the  underwrif- 
ters  will  bear  all  the  expenses,  there  is  no  ground  to  claim  more,  and  if  all  the 
expenses  are  paid,  the  insured  is  completely  indemnified.  This  is  true  in  a  general 
sense,  sub  modo,  but  not  universally.  The  insured  by  the  same  law  has  a  right  of 
abandonment,  and  this  right  is  the  result  of  the  construction  of  the  same  contract^. 
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great  measure  upon  the  one  which  we  are  about  to  consider, 
namely,  whether,  after  an  abandonment  has  been  made,  the  un- 
derwriters  may  take  the  vessel  and  repair  her  and  tender  her 
back  to  the  insured,  provided  the  cost  of  repairs  does  not  exceed 
half  the  value.^     If  such  a  right  exist,  it  is  manifest  that  they 


which  is  called  an  indemDitj It  appears  to  me,  meaning  to  speak  with  all 

deference  for  other  jadgments,  to  be  introdacing  a  new  element  of  discord  Into  the 
law  of  insurance,  to  allow  the  right  of  abandonment  to  be  a  shifting  right,  dependent 
npon  the  will  of  both  of  the  parties,  and  to  be  defeated  by  anj  act  of  one,  after  it  has 
rightfully  attached  by  the  act  of  the  other.  And  I  am  yet  to  learn  how  it  is,  that  an 
offer  made  at  the  time  of  abandonment  to  pay  all  expenses,  can  hare  more  efficacy 
than  the  same  offer,  incorporated  as  it  is  in  the  original  terms  of  the  policy."  See 
also,  Dickey  v.  American  Ins.  Co.,  3  Wend.  658.  The  language  of  Pancms,  C  J.,  in 
Wood  V.  Lincoln  &  Kennebec  Ins.  Co.,  6  Mass.  479,  484,  which  has  been  much  relied 
on  in  support  of  the  view  that  the  underwriter  may  offer  to  repair  and  thus  preyent  an 
abandonment,  is  as  follows :  "  Where  the  stranding  is  under  such  circumstances,  thai 
the  attempt  to  recover  and  repair  the  ship,  in  a  reasonable  time  for  the  prosecution  of 
the  voyage,  may  be  hasuu^ous,  but  not  hopeless ;  if  the  underwriter  will  engage  to  pay 
all  the  expenses,  whatever  may  be  the  event,  the  owner  cannot  abandon,  unless  he  hs« 
used  such  reasonable  endeavors  to  recover  his  ship,  and  has  eventually  iailed.  And  a 
fortiori  if  the  underwriter  will  himself  undertake,  at  his  own  expense,  for  the  owner, 
the  recovery  of  his  ship,  and  shall  succeed,  and  ofi«r  to  restore  her  to  him,  so  that  he 
may  seasonably  prosecute  his  voyage,  the  owner  cannot  abandon,  for  neither  the  Aip 
nor  the  voyage  is  lost."  Mr.  Justice  Story  in  the  above  ease  of  Peele  r.  Merchants* 
Ins..  Co.,  dissents  from  this  doctrine,  unless  il  means  that  in  a  doubtful  case,  where  the 
expense  of  repairs  must  be  great,  tho«gh  not  with  certainty  one  half;  or  where  by  the 
stranding  and  delay  consequent  thereon,  the  voyage  may  be,  but  not  in  all  probability 
must  be  lost,  the  owner  cannot  abandon  if  the  underwriter  offers  to  repair ;  he  says  : 
"  There  seems  much  reason  for  admitting  such  an  offer  as  a  material  ingredient  in 
considering  whether  the  owner  has  a  right  to  abandon." 

1  We  shall  see  hereafter  that  if  the  insurer  accepts  the  abandonment,  he  cannot  after- 
wards  say  that  the  loss  was  merely  a  partial  one.   It  is  also  settled  that  if  he  refuses  to 
accept,  and  afterwards  does  some  act  inconsistent  with  a  want  of  ovmership,  he  is  to 
be  treated  as  having  accepted.    Does,  then,  the  act  of  repairing,  preclude  him  fkom 
setting  up  his  refusal  to  accept  the  abandonment?    It  is  so  held  in  Cincinnati  Ins.  Co. 
V.  Bakewell,  4  B.  Mon.  541.    See  also,  Rnckman  v.  Merchants'  Louisville  Ins.  Co., 
5  Dner,  342,  369.    In  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27,  the  vessel  mo 
ashore,  bilged,  and  was  in  a  very  hazardous  position,  so  that  little  hopes  were  enter- 
tained of  her  being  got  off.    An  abandonment  was  made,  the  vessel  was  afterwards 
got  off  by  the  underwriters  and  repaired  at  an  expense  less  than  half  her  value  auad 
tendered  back.   It  was  held  that  the  plaintiff  was  entitled  to  recover  as  for  a  total  loss. 
In  a  suit  in  the  State  court,  against  another  underwriter  on  the  same  vessel,  the  court 
inclined  to  the  opinion  that  the  underwriter  had  a  right  to  repair  the  vessel  if  he  could 
do  so  at  an  expense  less  than  half  the  value.    See  also.  Wood  v.  Lincoln  &  Kennebec 
Ins.  Co.,  6  Mass.  479. 

The  Boston  policies  contain  a  clause  which  provides,  **  that  the  acts  of  the  assured 
or  insurers  in  recovering,  saving,  and  preserving  the  property  insured,  in  case  of  dia> 
aster,  shall  not  be  considered  a  waiver  or  acoeptanoe  of  an  alMAdonnient.' 
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can  repair  before  an  abandonment,  although  they  may  have  the 
right  before,  but  not  after,  snch  act.^  If  the  insurer  repairs, 
it  seems  that  he  must  do  it  in  a  reasonable  time,^  and  he  must 


J,,  in  Commonwealth  Ins.  Co.  v.  Chase,  20  Pick.  142, 147,  said  :  **  The  legal  constnic- 
tion  wonld  haxe  been  according  to  this  express  provision."  And  it  is  now  the  settled 
law  in  Massachasetts  that  the  assured  cannot  claim  a  total  loss  if  his  vessel  is  tendered 
back  to  him  within  a  reasonable  time.  See  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  191, 
1  Met.  160.  The  question  came  before  Mr.  Justice  Curtis,  in  a  recent  case,  Gloucester 
Ins.  Co.  V.  Younger,  2  Curtis,  C.  C.  322.  The  policy  contained  the  above  clause. 
The  insurers  contended  that  the  contract  was  made  and  was  to  be  executed  in  the 
State  of  Massachusetts,  and  that  it  was  therefore  to  be  governed  by  the  law  of  that 
State.  But  Curtis,  J.,  held  that  the  question  was  not  one  "  of  mere  local  municipal 
law,''  but  arose  under  the  law-merchant,  and  that  the  interpretation  of  this  branch  of 
flie  law-merchant,  as  set  forth  in  Peele  v.  Merchants'  Ins.  Co.,  was  the  true  one.  And 
the  clause  above  was  interpreted  "to  have  no  reference  to  any  other  repairs  than  such 
as  may  be  needful  for  the  temporary  preservation  of  the  property,  and  its  relief  from 
perils  within  the  policy."  "  And  such,"  adds  the  learned  judge,  "  I  understand  to 
have  been  the  view  taken  of  it  in  Reynolds  v.  Ocean  Ins.  Co.,  1  Met.  160."  The 
same  is  stated  by  Mr.  Justice  Sprague  on  page  331.  We  shall,  in  the  next  note  but  one, 
oonsider  the  case  of  Reynolds  t;.  Ocean  Ins.  Co.,  and  see  how  far  it  sustains  such  an 
interpretation  of  the  clause  in  question. 

There  is  a  still  later  decision  on  this  subject  in  the  Court  of  Chancery,  Mobile,  Ala., 
Marine  Dock  &  Mut.  Ins.  Co.  v.  Goodman,  4  Am.  Law  Register,  481,  where  the 
Massachusetts  doctrine  is  followed  in  preference  to  that  of  Mr.  Justice  Story.  The 
objections  of  the  latter  to  this  doctrine  are  answered  as  follows :  "  It  is  asked  in  Peele 
V.  Merchants'  Ins.  Co.,  '  At  whose  risk  would  the  ship  be  during  the  repairs  ? '  I 
reply,  at  the  risk  of  him  to  whom  it  should  be  determined  by  the  suit  that  the  vessel 
belonged.  It  is  further  asked, '  Could  the  owner  sell  her  so  as  to  oust  the  right  of  the 
underwriter  to  repair,  or  must  he  sell  her  atm  onere  f '  I  reply,  that  a  sale  by  the 
assured  would  be  a  waiver  of  his  claim  for  a  total  loss.  It  is  further  said, '  suppose  an 
attachment  on  the  property,'  and  to  that  supposition  I  say  that  a  court  of  equity  would 

enjoiii." 

1  Columbian  Ins.  Co.  v.  Ashby,  4  Pet.  139.  In  this  cose,  after  an  abandonment 
lijbd  been  made,  but  before  any  answer  had  been  received,  one  who  professed  to  act  as 
the  agent  of  the  company  offered  to  supply  the  money  necessary  to  get  the  vessel  off. 
The  court  held  that  "  the  assured  could  not  be  required  to  waive  an  abandonment, 
which  from  any  thing  that  he  knew  might,  at  that  time,  have  been  accepted." 

s  It  was  so  held  in  Peele  v.  Suffolk  Ins.  Co.,  7  Pick.  254.  In  Reynolds  v.  Ocean 
Jna.  Co.,  22  Pick.  191,  the  court  held  "that  the  jury  were  rightly  instructed,  that  if  the 
Tcssel  was  not  got  off,  repaired  and  ready,  and  offered  to  be  restored,  within  a  reason- 
able time  after  the  underwriters  had  taken  possession  of  the  vessel  for  that  purpose, 
they  most  be  considered  as  having  made  her  their  own,  and  accepted  the  abandon- 
ment, and  would  then  be  liable  as  for  a  total  loss."  On  a  new  trial,  it  appeared  that 
tfie  vessel  had  been  voluntarily  stranded  for  the  preservation  of  all  concerned,  and  had 
been  got  off  and  repaired  by  the  defendant's  agent,  and  afterwards  tendered  to  the 
plaintiffli.  It  was  admitted  that  the  repairs  were  made  with  due  diligence,  but  not  that 
sbe  'was  got  off  vrithin  a  reasonable  time.  The  defendants  contended  **  that  until  the 
repairs  were  begun,  they  were  not  bound  to  use  diligence  and  despatch,  and  therefore 
if  they  were  not  duly  diligent  and  prompt  in  removing  the  brig  from  the  beach 
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tender  back  the  vessel  in  as  good  coodition  as  she  was  in  before 
the  accident,  or  snpply  or  pay  for  any  deficiencies,^  and  it  baa 


and  carryiDg  her  to  a  place  of  safety,  jet  this  did  not  evince,  nor  amount  to,  an  accept- 
ance of  the  abandonment/'  bat  the  coort  instmcted  the  jorj  that  if  the  defendants, 
after  the  abandonment  and  refasal  to  accept  it,  took  possession  and  control  of  the 
brig,  with  the  intention  of  getting  her  off,  repairing  and  restoring  her  to  the  assnredj 
they  were  from  the  time  when  they  took  possession  for  sach  purpose,  bound  to  use 
reasonable  diligence  as  well  in  getting  her  off  as  in  makiug  repairs  after  her  aniral. 
This  instruction  was  held  to  be  correct.  1  Met.  160.  It  was  aigued  that  the  clause  in 
the  policy  providing  that  "  the  acts  of  the  assured  or  assurers  in  recovering,  saving,  and 
preserving  the  property  insured  in  case  of  disaster,  shall  not  be  considered  a  waiver  or 
acceptance  of  an  abandonment,"  was  an  agreement  that  whether  the  acts  were  done 
tardily  or  negligently  could  make  no  difierenoe,  and  that  whatever  might  be  the  char- 
acter of  the  acts,  they  were  protected  by  the  policy  ftom  being  regarded  as  evidence  of 
an  acceptance  of  the  abandonment.  Shaw,  C.  J.,  said ;  "  Supposing  this  view  to  be 
correct,  still  taking  possession  of  the  vessel,  for  another  and  distinct  purpose,  is  not 
within  this  provision  in  the  policy.  The  act  is  qualified  by  the  intent  and  purpose 
with  which  it  is  done.  If  done  solely  with  a  view  to  save  the  property,  the  underwrit- 
ers were  at  liberty  to  do  such  acts  or  not,  as  they  should  see  fit,  and  to  do  them  in 
their  own  time.  If  done  with  an  intent  to  repair  and  restore  the  vessel,  then  it  was  to 
be  done  with  reasonable  diligence  and  despatch."  The  purport  t>f  this  decision,  as  we 
-understand  it,  is,  that  the  clause  in  question  has  nothing  to  do  with  the  right  of  the 
insured  to  enter  for  the  purpose  of  repairing.  It  is  a  matter  of  historical  knowledge 
that  the  clause  was  inserted  in  the  Boston  policies,  after  the  decision  of  Mr.  Justice 
Story  in  the  case  of  Peele  v.  Merchants'  Ins.  Co.,  supra,  and  it  was  intended  to  secure 
to  the  underwriters  the  rights  which  the  law,  as  then  interpreted  by  the  Supreme  Court 
of  Massachusetts,  gave  them.  For  what  purpose,  it  may  be  asked,  would  the  under- 
writers wish  to  have  the  right  to  "  save  "  the  vessel  except  that  they  might  "  restore  " 
it  1  That  the  clause  could  not  have  been  intended  to  give  the  right  to  make  temporary 
repairs  merely,  we  think  is  evident  ftom  the  fact  that  it  was  to  be  done  after  an  aban- 
donment had  been  made.  In  Marine  Dock  &  Mut.  Ins.  Co.  v.  Goodman,  4  Am.  Law 
Begister,  481;  495,  Kofes,  Ch.,  said :  ''  I  may  add  here,  that  the  qualification  of  the 
doctrine  asserted  in  Reynolds  v.  Ocean  Ins.  Co.,  that  the  underwriter  must  repair  and 
tender  the  vessel  within  a  reasonable  time,  seems  to  be  unwarranted  by  the  principle 
upon  which  the  underwriter  takes  possession  and  repairs.  It  is  admitted  that  the  loss 
in  the  case  is  not  an  actual  total  one,  and  the  inquiry  alone  that  remains  on  this 
branch  of  the  cause  is,  whether  the  loss  amounts  to  a  techical  total  loss." 

^  In  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  191,  197,  the  law  is  stated  by  Shaw,  C.  J., 
as  follows :  "  K  the  underwriters,  after  having  refused  to  accept  the  abandonment, 
took  possession  of  the  vessel,  for  the  actual  and  declared  purpose  of  getting  her  off, 
repairing  and  restoring  her  to  the  assured,  and  in  good  faith  intended  and  with  reason- 
able diligence  proceeded  to  make  full  and  complete  repairs,  and  in  good  faith,  accord- 
ing to  their  intent,  did  make  what  they  considered  and  believed  to  be  a  substantial 
repair  and  restoration  of  the  vessel  to  as  good  a  condition  as  she  was  in  before,  and  in 
this  state  tendered  her  to  her  owners,  it  was  a  substantial  performance  of  their  contract, 
and  the  assured  were  bound  to  accept  her ;  that  if  at  the  time  of  such  tender,  the 
assured  made  no  objection  to  the  sufficiency  or  completeness  of  the  repairs,  nor  pointed 
out  any  deficiency,  the  tender  should  be  deemed  good,  although  it  might  be  discovered 
afterwards  that  there  were  deficiencies  in  the  repairs.    And  inasmuch  as  it  may  hap- 
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been  held  that  if  in  repairing,  expenses  are  necessarily  incurred 
by  the  underwriters  for  which  they  would  not  have'  been  liable 
in  an  action  on  the  policy,  they  may  recover  the  amount  of  them 
from  the  assured.^ 

There  may,  perhaps,  be  a  total  loss  by  the  sale  of  the  ship  by 
the  master.2  jjjg  power  and  duty  in  this  respect  are  more  fully 
considered  in  our  first  volume.  Here  it  need  only  be  remarked, 
that  he  has  the  power  to  sell  only  from  necessity,  and  the  sale  is 
valid  therefore  when  made  from  an  actual  and  stringent  neces- 
sity ;  ®  but  this  necessity  must  be  judged  of  from  the  facts  and 


pen,  that  after  what  may  he  deemed,  and  what  may  seem  to  one  or  both  parties  to  be 
a  complete  repair,  some  deficiencies  may  appear,  the  oonrt  are  of  opinion,  that  the 
acceptance  of  the  vessel,  by  the  assured,  wonld  not  preclude  them  from  claiming  any 
farther  loss  or  damage,  which  might  be  discovered,  but  according  to  the  principles  of 
the  contract,  securing  to  the  assured  an  indemnity,  an  action  might  be  maintained, 
after  such  acceptance,  to  recover  for  any  such  deficiency,  or  unrepaued  damage,  as  a 
partial  loss." 

1  Commonwealth  As.  Co.  r.  Chase,  20  Pick.  142.  The  policy  in  this  case  contained 
a  dause  exempting  the  underwriters  from  general  average  charges,  and  partial  loss, 
vnless  the  sum  of  such  loss,  which  insurers  would  be  obliged  to  pay  under  an  adjust- 
ment as  of  a  partial  loss,  should  amount  to  fifty  per  cent.  The  underwriters.repaired 
the  vessel,  and  the  court  held  they  were  entitled  to  recover  the  amount  paid  for  getting 
the  vessel  off  a  beach,  and  repairing  her,  and  the  agent's  expenses.  See  also.  Marine 
I>ock  &  Mut.  Ins.  Co.  v.  Goodman,  4  Am.  Law  Register,  481,  499. 

*  The  question  whether  a  sale  is  justifiable  or  not,  is  chiefly  important  in  this  connec- 
tion, in  determining  whether  the  underwriters  in  case  of  a  total  loss,  are  obliged  to 
take  the  proceeds  of  the  sale  as  salvage,  or  whether  they  may  demand  the  vessel  from 
the  vendee.  In  some  cases,  however,  it  appears  to  be  held  that  a  sale  made  through 
necessity  constitutes  a  loss  per  se.  Such  is  evidently  considered  to  be  the  law  in  Eng- 
land, as  is  shown  by  the  authorities  cited  ante,  p.  346,  n.  4.  And  the  same  doctrine  is 
asserted  in  some  cases  in  this  country.  Gordon  v,  Massachusetts  F.  &  M.  Ins.  Co.,  2 
I^ck.  249 ;  Mutual  Safety  Ins.  Co.  v.  Cohen,  3  Gill,  459 ;  Fuller  v,  Kennebec  Mut. 
Ins.  Co.,  31  Maine,  325.  But  the  better  opinion  now  is,  that  unless  the  facts  of  the 
case  show  a  total  loss  independently  of  the  sale,  such  sale  does  not  make  one.  Howell 
V.  Philadelphia  Mut  Ins.  Co.,  U.  S.  C.  C,  Maryland,  25  Hunt's  Merch.  Mag.  80 ; 
Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  456,  466 ;  Hall  v.  Ocean  Ins.  Co.,  21 
Pick.  472,  482;  Greely  o.  Tremont  Ins.  Co.,  9  Cush.  415,  422. 

*  In  addition  to  the  casea  cited  in  the  1st  volume,  p.  60,  n.  1,  see  Prince  v.  Ocean 
Ins.  Co.,  40  Maine,  481,  where  after  a  thorough  review  of  all  the  authorities,  the  court 
held  that  the  jury  were  rightly  instructed  when  they  were  told  that  the  sale  would  be 
justified  if  there  was  an  apparent  necessity  for  it,  and  that  no  qualification  to  intensify 
the  word  "necessity"  was  necessary.  Shepley,  C.  J.,  in  this  case,  p.  492,  s'{)eaking  of 
the  power  of  the  master,  said :  ''  He  is  under  a.  moral  obligation  to  pursue  that  course 
and  make  that  decision  which  will  best  promote  the  interests  of  all  for  whom  he  hat 
become  the  agent.  He  must  do  wrong  if  he  does  not  do  so.  He  has  no  alternative 
left,  and  must  sell,  if  in  the  faithful  dlschaige  of  that  duty,  he  determines  that  the 
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probabUiUes  exbtiag  at  the  tiine  and  apparent  to  the  master, 
and  not  by  the  result^  Nor  is  the  master  at  liberty  to  sell  with* 
out  notice  to,  or  the  advice  of,  the  owners,  provided  he  be  so  near 
them  that  he  can  delay  the  sale  for  this  purpose  without  endan- 
gering a  greater  loss.^  And  if  he  cannot  thus  communicate  with 
the  owners,  but  knows  that  the  ship  is  insured,  and  can  com- 
municate with  the  insurers,  we  should  say  he  is  bound  to  do  so*^ 

If  in  a  port  where  the  insured  should  have  funds,  the  mas- 
ter sells  the  vessel  to  prevent  a  forced  sale  by  process  of  law  to 
pay  off  workmen  who  have  a  lien  on  the  vessel,  the  insured  can- 
not abandon,  because  the  loss  was  caused  by  his  neglect.^  And 
the  master  cannot  sell  if  the  vessel  might  be  repaired  but  for  the 
negligence  of  the  resident  agents  of  the  owner.^  And  if  the 
master  is  part-owner,  he  has  no  greater  power  to  sell,  so  as  to 
affect  insurers,  than  if  he  was  the  master  only.^ 

If  the  master  sells,  he  cannot  buy ;  and  if  the  port  warden^ 
surveyor,  or  any  person  authorizing  or  officially  promoting  the 
sale,  should  buy,  it  would  be  a  mosjt  suspicious  circumstance, 
although  not  perhaps  sufficient,  of  itself,  to  avoid  the  sale.^ 

It  is  frequently  said  that  in  determining  whether  the  master 
should  have  repaired  the  vessel,  instead  of  selling  her,  or  should 
have  forwarded  the  cargo  instead  of  breaking  up  the  adventure 
at  the  intermediate  port,  regard  should  be  had  to  the  question 
whether  a  prudent  owner,  had  he  been  present  and  uninsured, 
would  have  acted  as  the  master  did.^    But  we  think  this  language 


calamity  will  be  most  alleviated,  and  the  intetests  of  aU  be  beel  served  by  a  sale.    A 
moral  necessity  for  a  sale  can  mean  no  more." 

^  See  Prince  v.  Ocean  Ins.  Co.,  40  Maine,  481,  and  cases  ante,  YoL  I.,  p.  61,  n.  1. 

>  See  cases  ante,  Vol.  I.,  p.  64,  n.  S ;  Robinson  v,  Georges  Ins.  Go.,  17  Maine,  181. 

"  See  Hall  v.  Ocean  Ins.  Co.,  9  Pick.  466. 

*  Rnckman  v.  Mwcfaants'  Looisville  Ins.  Co.,  5  Doer,  842, 868. 
^  Tanner  v.  Bennett,  Byan  &  M.  182. 

^  Prince  r.  Ocean  Ins.  Co.,  40  Maine,  481. 

f  The  general  mle  is  that  a  vendor  cannot  become  a  rendee,  and  diat  a  sale  in  inch 
a  case  is  void,  and  the  parties  have  no  greater  privileges  than  before  the  sale.  CSrardi 
V.  Marine  Ins.  Co.,  1  Mason,  341 ;  Barker  v.  Marine  Ins.  Co.,  3  Mason,  369.  In  Hall 
o.  Franklin  Ins.  Co.,  9  Pick.  466,  the  question  arooe  whether  a  sale  at  which  one  of 
the  owneil,  bat  not  the  plaintiff,  became  the  purchaser,  was  valid.  The  jnry  were 
instructed  that  the  purchase  by  him  could  not  afiect  the  right  of  the  other  owners  to 
recover.  When  the  case  came  before  the  full  bench,  the  sale  was  held  invalid  on  other 
grounds,  and  this  question  was  not  decided.    See  also,  post,  \  8. 

•  Thus  in  Fleming  v.  Smith,  1  H.  L.  Cas.  513,  534,  Lord  Campbett,  C.  J.,  said:  "If 
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18  to  be  regretted*  Nothing  is  more  certain  or  more  obvious, 
than  that  the  rule  that  a  sale  by  the  master  is  justified  ogly  by 
"  a  stringent  necessity,"  and  the  rule  that  "  a  sale  by  the  master 
is  justified  if  a  prudent  owner,  under  the  same  circumstances, 
would  have  made  it,"  are  not  only  two  rules,  but  two  very 
different  rules.  If  a  prudent  selection  from  alternatives  be  not 
the  same  thing  as  an  adoption  of  a  course  which  is  forced  upon 
one,  or  if  choice  be  not  the  same  thing  as  compulsion,  then  the 
law  cannot  hold  both  of  these  rules.  It  must  select  one  and 
enforce  it;  and  that  is  the  law  of  necessity.  The  most  it  can 
do  with  the  other,  is  to  use  it  by  way  of  illustration ;  and  to  use 
it  so  carefully  that  it  shall  not  itself  seem  to  be  the  rule.  Indeed 
it  seems  to  be  used  with  this  caution  in  cases  of  the  highest  au- 
thority. And  as  the  sale  by  the  master  is  not  valid,  unless  it  is  not 
only  the  result  of  necessity,  but  is  also  made  in  entire  good  faith, 
the  inquiry  whether  a  prudent  owner,  then  and  there  present, 
would  have  done  as  the  master  did,  may  aid  the  jury  in  deter- 
mining whether  this  good  faith  had  been  perfectly  preserved.^ 


a  prudent  penon  turinsiired,  would  not  have  repaired  the  Tessel,  hot  would  have  sold 
it  to  be  broken  np,  that  amounts  to  a  total  loss/'  And  in  Irving  v.  Manning,  1  H.  L. 
Cas.  2S7,  304,  PaUeatm,  J.,  said  that,  in  considering  whether  the  vessel  should  have 
been  repaired,  ^  the  conree  has  been  in  all  modem  times  to  consider  the  loss  as  total, 
where  a  prudent  ownw  nninsured  would  not  have  repaired."  See  also,  Poole  t;'.  Pro- 
tection Ins.  Co.,  14  Conn.  47,  58;  Prince  v.  Ocean  Ins.  Co.,  40  Maine,  481.  In 
Domett  V.  Young,  Car.  &  M.  465,  Gurney,  B.,  charged  the  jury  as  follows :  **  The 
main  question  in  this  case  is,  whether  the  loss  was  a  total  loss,  or  a  partial  loss;  and 
in  determining  that  question  jou  will  have  to  consider  whether  the  owners  of  the  ship, 
as  prudent  men,  and  exercising  a  sound  judgment,  would  if  they  had  been  nninsured, 
have  sold  the  vessel,  or  whether  they  would  have  employed  persons  to  tiy  and  get  her 
off,  and,  if  saccessibl,  have  repaired  the  vessel  for  themselves."  See  also,  Young  v. 
Taring,  2  Man.  &  G.  598,  2  Scott,  N.  B.  752 ;  Boux  v.  Salvador,  3  Biug.  N.  C.  266, 
per  Lord  AUnger,  C.  J. ;  Ruckman  v.  Merchants'  Louisville  Ins.  Co.,  5  Duer,  342, 
863. 

^  Thus  in  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  279,  the  jury  were  instructed  that 
la  regard  to  the  sale  much  would  depend  upon  the  fbct  whether  an  owner  nninsured 
would  have  acted  as  the  master  did.  The  jury  having  found  a  rerdict  for  a  partial 
loss,  the  plaintiff  moved  for  a  new  trial  on  account  of  misdirections  of  the  court,  on 
the  ground  that  as  die  power  of  an  owner  and  a  master  was  difiRBrent  in  respect  to  a 
vessel,  the  one  having  the  absolute  control,  and  the  other  being  but  an  agent  with  no 
power  to  subject  the  property  to  unusual  or  extraordinary  perils,  the  way  an  owner 
would  act  was  no  test  as  to  the  duty  of  the  master.  Shaw,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  There  are  undoubtedly  points  of  difference  between  the 
condition  and  powers  of  a  master,  and  those  of  an  owner.  But  it  does  not  appear  to 
the  court  that  it  was  intended  to  suggest  to  the  jury,  that  the  parallel  was  complete  in 
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Whether  the  insured  or  the  insurers  are  answerable  for  a  mis- 
take of  the  master,  either  in  selling  without  necessity,  or  in  the 


all  particalara.  It  is  the  well-known  rale  on  this  sabject,  that  to  warrant  a  sale  it 
most  be  made  to  appear  to  the  satisfaction  of  the  jnry,  not  onljr  that  there  was  an 
actually  existing,  inevitable  necessity  for  breaking  up  the  voyage  and  abandoning  the 
ship,  but  that  in  determining  upon  that  measure,  the  master  acted  with  competent 
skill  and  judgment,  with  due  care,  diligence,  and  attention,  and  with  strict  fidelity.  In 
testing  the  conduct  of  the  master  in  these  particulars,  it  seems  to  the  court  not  an  unfit 
illustration,  to  inquire  how  an  o?mer,  interested  to  the  amount  of  the  property  would 
act  under  like  circumstances.  It  is  at  least  a  test  of  the  honesty  and  sincerity,  the 
zeal  and  perseverance  with  which  he  acts  for  the  benefit  of  those  concerned  in  the 
preservation  of  the  property  under  his  charge,  and  with  this  view  it  appears  to  us  to 
have  been  used."  And  in  Patapsoo  Ins.  Co.  v.  Southgate,  5  Pet  604,  621,  the  jury 
were  instructed  that  if  it  was  absolutely  necessary,  and  for  the  interest  of  all  concerned, 
that  the  vessel  should  be  sold,  and  that  a  prudent  and  discreet  owner  placed  in  like 
circumstances,  would  have  come  to  the  same  conclusion  and  sold  the  vessel,  and  if 
fix>m  all  the  circumstances  of  the  case  the  sale  was  justifiable,  the  defendants  were  lia- 
ble. The  court  held  that  "  the  professional  skill,  the  due  and  proper  diligence  of  the 
master,  his  opinion  of  the  necessity,  and  the  benefit  that  would  result  from  the  sale, 
to  all  concerned,  would  not  justify  it ;  unless  the  circumstances  under  which  the  vessel 
was  placed,  rendered  the  sale  necessary  in  the  opinion  of  the  jury."  But  in  Robinson 
V.  Commonwealth  Ins.  Co.,  3  Sumner,  220,  227,  Mr.  Justice  Story  seems  to  have  con- 
founded the  necessity  and  the  good  faith,  and  to  have  allowed  in  proof  of  the  neces- 
sity, what  should  have  been  only  evidence  of  good  fi&ith.  The  insurance  was  on 
memorandum  articles.  The  vessel  was  sold  at  an  intermediate  port,  and  one  question 
was  whether  the  master  was  justified  in  selling  her,  instead  of  repairing  her  and  pros- 
ecuting the  voyage.  Speaking  of  the  moral  necessity  which  would  authorise  the 
master  to  sell,  Story,  J.,  said :  "In  short,  I  know  not,  how  better  to  put  the  case  of 
such  a  moral  necessity  than  to>  say,  that  it  is  such  an  act  of  sale,  as  under  like  circum- 
stances, a  considerate  owner  who  was  uninsured  would  adopt  for  his  own  true  interest, 
and  that  of  all  concerned  in  the  voyage." 

The  remarks  of  Wcdworth,  Ch.,  in  American  Ins.  Co.  v,  Ogden,  20  Wend.  287, 
302,  on  this  subject,  are  replete  with  sound  sense  and  reason :  "  The  principle  of  snb- 
mitting  it  to  a  jury  in  each  case,  to  decide  what  a  prudent  owner  would  do,  for  the 
purpose  of  determining  the  right  of  the  assured  to  abandon,  would  necessarily  lead  to 
ruinous  litigation,  and  would  deprive  both  the  insurers  and  the  assured  of  all  the  ben- 
efits intended  to  be  secured  to  them  by  the  adoption  of  the  rule  as  to  the  extent  of  the 
repairs  exceeding  half  the  value  of  the  vessel.  It  appears  to  me  to  be  wholly  incon- 
sistent with  reason  and  justice  to  permit  both  rules  to  stand  together.  The  question  as 
to  what  a  prudent  owner  would  do,  may  be  a  very  proper  rule  of  decision  in  a  case  of 
stranding,  and  before  it  is  known  whether  a  vessel  can  be  gotten  off,  or  what  injury 
she  has  sustained  or  may  sustain  in  her  then  situation ;  and  the  other  rule  cannot  h9 
applied  to  such  a  case.  But  the  adoption  of  such  a  principle  in  other  cases,  where  the 
vessel  is  safely  moored  in  a  regular  port,  would  probably  have  the  effect  here,  as  it 
has  already  had  in  England,  of  compelling  underwriters  to  insert  a  stipulation  in  the 
policy  that  there  shall  be  no  abandonment  except  in  case  of  capture  or  detention,  or 
where  the  vessel  is  stranded."  In  Moss  v.  Smith,  9  C.  B.  94,  the  freight  of  the  vessel 
was  insured  on  a  certain  voyage,  and  at  an  intermediate  port  the  vessel  having  been 
duiaged,  was  sold.    The  expense  of  repairs  would  not  have  been  equal  to  the  value 
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mode  or  tenns  of  sale,  must  depend  principally  on  the  fact  whether 
the  master  was  the  agent  of  the  owner  of  the  property  insured, 
or  of  the  nnderwriter  at  the  time  of  the  sale.  The  insurers  are 
not  to  be  made  liable  for,  or  by  his  acts,  unless  he  has  acted 
within  his  duty,  authority,  and  discretion,  whether  tUese  belong 
to  him  as  master,  or  are  created  and  conferred  by  extraordinary 
circumstances.  And  the  question  of  a  sufficient  necessity,  is  a 
question  for  the  jury,  under  the  direction  of  the  court. 

We  shall  consider  hereafter,  the  effect  of  the  purchase  by  the 
master  of  the  vessel  when  sold,  on  the  right  of  abandonment  of 
the  owners.^ 

The  report  of  the  surveyors,  is  a  document  of  mu^h  weight 
and  importance,  but  is  not  conclusive  as  evidence.^     The  decree 


of  the  vessel  when  repaired,  but  would  have  exceeded  the  value  of  the  freight.  It  was 
held,  under  these  circumstances,  that  the  owner  was  bound  to  repair  the  vessel  and 
earn  the  freight.  It  was  contended  Ihat  if  a  prudent  owner  looking  at  the  amount  of 
freight  would  not  have  repaired  the  vessel,  there  was  a  total  loss  of  freight.  Bat  this 
doctrine  was  controverted,  and  MauU,  J.,  said :  "  The  ordinary  measure  of  prudence 
which  the  courts  have  adopted  is  this,  if  the  ship  when  repaired,  will  not  be  worth  the 
sum  which  it  would  be  necessary  to  expend  upon  her,  the  repairs  are,  practically 
speaking,  impossible,  and  it  is  a  case  of  total  loss."  See  also,  Rosetto  v.  Gurpey,  11 
C.  B.  176,  7  Eng.  L.  &  £q.  461,  466.  So,  in  Reimer  v,  Bingrose,  6  Exch.  263,  4 
Eng.  L.  &  Eq.  888,  where  com,  which  was  insured  free  from  average,  was  sold  at  an 
intermediate  port  on  account  of  being  damaged,  AlderaoUf  B.,  said :  **  But  there  was 
another  point  made  at  nisi  prius,  and  which  was  whether  or  not  it  was  a  total  loss  in 
case  a  party  uninsured  would  have  conducted  himself  as  a  reasonable  man  in  the  way 
in  which  the  plaintiff  had  conducted  himself;  that  is  to  say,  instead  of  bringing  home 
the  com  in  a  damaged  state,  and  putting  himself  to  expense  in  so  doing,  selling  it  and 
receiving  the  money.  Now  I,  at  that  time,  was  of  the  opinion,  and  am  so  still,  and  I 
believe  the  court  entirely  jconcur  with  me,  that  that  was  not  a  proper  view  of  the  case 
to  be  left  to  the  jury  at  all,  but  that  the  real  question  to  be  left  to  the  jury  would  have 
been,  whether  or  not  the  com  was  in  that  state  that,  if  brought  home,  it  could  have 
been  sold  for  an  amount  exceeding  the  expense  of  bringing  it  home."  And  in  Navone 
V,  Haddon,  9  C.  B.  30,  where  goods  insured  free  from  average  were  sold  at  an  inter- 
mediate port,  and  the  jury  found  that  a  prudent  uninsured  owner  would  have  adopted 
this  course,  it  was  held  that  as  they  could  at  a  reasonable  expense  have  been  put  in  a 
condition  to  be  brought  home  by  another  vessel,  the  underwriters  were  not  liable. 
Maule,  J.,  said :  "  A  partial  loss  cannot  bo  turned  into  a  total  loss,  because  those  who 
have  the  control  over  the  goods,  may  act  prudently  in  selling  them  at  an  intermediate 
port,  rather  than  incur  the  expense  of  cleansing  and  reshipping  them.  It  may  be  that 
a  (trudent  owner  uninsured,  would  not  have  thought  it  worth  his  while  to  carry  these 
goods  further,  but  would  have  left  them  behind ;  still  that  alone  would  not  make  the 
loss  total." 

^  See  post,  section  8,  on  Revocation  of  Abandonment. 

^  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249,  264;  Prince  v.  Ocean  Ins. 
Co.,  40  Maine,  481. 


370  ON  THE  LAW  OF  mabhtb  insurakcb.  [book  n. 

of  a  court  of  admiralty  is,  in  general,  conclasive,  although  open 
to  some  inquiries,  as  to  fraud  and  the  like.^  But  if  a  vessel  is 
ordered  to  be  sold  under  such  a  decree  to  pay  salvage,  and  the 
owner  has  an  opportunity  to  pay  the  salvage  and  discharge  the 
lien,  he  is  so  far  bound  to  do  this,  that  if  he  does  not,  the  sale 
will  be  regarded  as  made  by  him  voluntarily,  and  as  not  giv- 
ing a  claim  for  a  total  loss.^  And  if  a  ship  be  sold  under  a 
decree  of  condemnation  as  prize  and  the  owner  buys  it,  or  adopts 
a  purchase  of  it  by  the  master,  the  vessel  is  considered  as  not 
having  passed  away  from  him,  but  the  price  he  pays,  with  costs 
and  charges,  is  the  measure  of  his  loss ;  ^  and  so  it  would  be  in 
a  case  of  compromise  with  captors,  or  ransom  from  them.^ 


SECTION  ni 


OF  ABAia)0NMENT  OF  THB  CARGO. 


Goods  are  totally  lost  if  destroyed  by  a  peril  insured  against ; 
or  if  injured  to  such  an  extent  and  in  such  way  as  to  make 
them  of  little  or  no  value  for  the  purpose  for  which  they  were 
intended;  or  if  the  voyage  upon  which  the  insurance  on  the 
goods  is  made,  is  entirely  broken  up.^  But  if  the  voyage  is 
broken  up,  merely  for  the  season,  as  where  the  vessel  at  an  inter- 


1  See  post,  Chapter  XV. 

^  Thomeley  v.  Hebson,  2  B.  &  Aid.  513.  Bat,  generallj,  if  the  Teasel  k  sold  to  pay 
salvage,  the  loss  is  total.  Williams  v.  Safiblk  Ins.  Co.^  3  Samner,  510.  And,  as  sal- 
vage expenses  are  to  be  computed  in  making  up  a  total  loss,  Bradlie  i;.  Matyland  Ins. 
Co.,  12  Pet  378,  400,  it  follows,  that  if  they  amounted  to  more  than  half  the  value  of 
the  vessel,  the  assured  would  not  be  obliged  to  pay  the  salvage  to  prevent  the  sale,  but 
might  abandon  and  claim  a  total  loss.    See  Uoldsworth  v.  Wise,  7  B.  &  C.  794. 

*  See  post,  4  8. 

*  See  post,  §  8. 

'  In  Manning  v.  Newnham,  3  Doug.  130,  the  ship  was  sold  on  account  of  sea  dam- 
age at  an  intermediate  port,  and  the  cargo,  which  was  but  little  injured  was  also  sold, 
there  being  no  ship  there  to  bring  it  on.  Held,  that  the  assured  could  abandon  as  for 
a  total  loss.  This  doctrine  was  assented  to,  but  the  point  was  not  decided  in  Wilsoa 
V.  Boyal  Exch.  Ass.  Co.*  2  Camp.  623,  625,  per  Lord  Ellenborough,  C.  J. 
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mediate  port  requires  extensive  repairs,^  or  where  the  ship  is  lost, 
bat  the  goods  are  saved,  and  a  delay  of  months  ensues,  while 
waiting  for  means  of  forwarding  them,  the  insured  cannot 
abandon.^ 

The  fifty  per  cent,  rule  applies  to  the  cargo,  as  well,  and  in 
the  same  way  as  to  the  ship.^  But  in  respect  to  the  cargo, 
as  in  respect  to  the  ship,  if  there  be  a  loss  not  actually  total,  but 
one  which  might  be  made  constructively  total,  whatever  remain- 
ing interest  or  property,  or  claim  on  account  of  the  subject-matter 
of  insurance,  the  owner  may  have,  must  be  transferred  by  him  by 
abandonment  to  the  insurers.  And  a  general  abandonment  has 
here  also,  as  in  respect  to  the  ship,  the  full  effect  of  an  universal 
transfer  and  cession. 


1  ADderaon  v,  Wallis,  2  M.  &  S.  240.  See  also,  Rackman  v.  Merchants'  LonisTille 
Ins.  Ck>.,  5  Dner,  S42,  865. 

^  Hant  V.  Royal  Exch.  Abs.  Co.,  5  M.  &  S.  47.  The  case  of  Hudson  v.  Harrison, 
3  Brod.  &  B.  97,  which  is  sometimes  cited  as  adverse  to  the  doctrine  of  the  text,  was 
decided  expressly  on  the  groand,  that  the  underwriters  had  by  their  acts  accepted  the 
abandonment,  before  the  goods  ooald  have  been  forwarded.  In  Dixon  i;.  Reid,  5  B.  & 
Add.  597,  the  ship  and  caigo  were  barratronsly  taken  out  of  the  coarse  by  the  crew, 
and  the  ship  and  a  part  of  her  cai*go  sold,  and  the  rest  sent  on  in  another  vessel.  The 
loss  was  held  to  be  total.  Abbott,  C.  J.,  said :  "  The  case  is  plainly  distinguishable 
from  all  the  cases  which  have  been  cited  in  argument,  where  the  ship  has  been  driven 
out  of  her  coarse  by  the  perils  of  the  sea,  and  the  voyage  thereby  retarded.  In  those 
cases,  the  cargo  was,  during  the  whole  time,  in  the  possession  of  the  assured.  Here, 
by  the  fraud  and  barratry  of  the  master  and  mariners,  the  cargo  was  taken  out  of  the 
possession  of  the  assured.  From  that  time  it  became  to  them  a  total  loss."  The  dis- 
tinction taken  in  this  case,  between  the  forwarding  of  the  cargo  by  the  master,  and  by 
an  unauthorized  person,  does  not  appear  to  be  founded  on  correct  principles.  All  that 
the  insurer  warrants  is,  that  the  cargo  shall  arrive  at  the  port  of  destination  uninjured 
by  the  perils  of  the  sea.  He  does  not  warrant  that  any  particular  person  shall  bring  it 
on,  but  merely  that  it  shall  arrive. 

*  Gardiner  o.  Smith,  1  Johns.  Cas.  141 ;  Gilfert  v.  Hallet,  2  Johns.  Cas.  296.  In 
Moses  V.  Col.  Ins.  Co.,  6  Johns.  219,  insurance  was  effected  on  three  hundred  barrels 
of  flour  from  New  York  to  London.  On  the  way,  one  hundred  and  twenty-three  were 
thrown  overboard  and  thirty  were  sold  through  necessity,  and  the  rest  were  sent  on  and 
delivered.  The  value  of  those  sold  and  those  thrown  overboard  together  amounted  to 
more  than  one  half  the  value  of  the  whole,  but  deducting  the  amount  which  those  sold 
brought  at  the  sale,  the  loss  did  not  amount  to  fifty  per  cent.  The  court  held,  that  the 
plaintiff  was  entitled  to  recover.  Van  Ness,  J.,  said :  "  The  insurer  undertook  that  the 
whole  of  the  article  insured  should  arrive  at  the  port  of  destination ;  and  the  assured 
Kave  nothing  to  do  with  the  money  for  which  the  damaged  goods  were  sold.  The  sale 
became  necessary  by  reason  of  an  injury  to  the  flour  for  which  the  insurers  are  liable, 
and  the  proceeds  of  the  sale,  passed  by  the  abandonment  to  the  insurers."  Wo  are 
somewhat  inclined,  however,  to  doubt  this  decision. 
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As  there  may  be  a  total  loss  of  the  cargo,  but  not  of  the  ship, 
so  there  may  be  a  total  loss  of  the  ship  and  not  of  the  cargo. 
For  if  the  vessel  is  wrecked,  or  otherwise  taken  from  the  posses- 
sion of  the  master,  and  it  is  in  his  power  to  take  the  cargo  from 
the  ship  and  send  it  forward  to  the  place  to  which  it  was  origi- 
nally shipped,  it  is  his  duty  to  do  so.  The  power  and  duty  of 
the  master  in  this  respect,  and  the  rights  and  obligations  of  the 
owner,  the  shipper  and  the  master  which  depend  upon  this  duty, 
form  an  interesting  topic  in  the  Law  of  Shipping,  and  are  there 
fully  considered.^  Here  we  shall  give  but  the  general  principles 
of  so  much  of  the  law  in  this  respect,  as  belongs  to  the  Law  of 
Insurance. 

In  the  first  place,  it  is  the  duty  of  the  master  to  transship 
the  goods,  or  send  them  on,  even  by  land  carriage,  if  he  can  with 
reasonable  endeavors ;  if  he  fail  to  do  this  and  a  total  loss  ensues, 
this  is  a  loss  by  the  misconduct  of  the  master,  and  if  the  insurers 
have  insured  against  that,  they  are  answerable.  But  the  ship- 
pers have  a  right  to  look  to  the  owner  for  compensation  for 
damage  sustained  by  the  wrong  doing  of  the  master;  and  this 
right  or  claim  passes  to  the  insurers  by  abandonment 

Generally,  if  the  master  could  have  transshipped  the  goods, 
and  did  not,  the  shipper  cannot  abandon  as  for  a  total  loss^^  And 
if  a  part  only  be  saved  in  a  condition  to  be  transshipped,  or  for- 
warded, whether  it  will  be  the  duty  of  the  master  to  do  so,  must 
depend  upon  the  quantity  and  value  of  what  is  saved,  and  the 
facilities  for  forwarding  it,  and  the  probability  of  its  perishing  or 
greatly  deteriorating  on  the  way  ;^  as  he  would  not  be  bound  to 
discharge  this  duty  where  it  was  of  no  practical  benefit,  or  would 
be  to  the  detriment  of  the  parties  concerned. 

As  the  goods  may  be  abandoned  as  for  a  total  loss,  if  the 
voyage  is  broken  up,  so  if  there  be  many  shipments  for  divers 
ports,  and  the  ship  is  prevented,  by  a  peril  insured  against,  from 
landing  a  certain  shipment  at  a  certain  port,  that  shipment  may 


1  Se6  Rugelj  v.  Sun  Mutual  Ins.  Co.,  7  La.  Ann.  279,  and  Vol.  I.,  p.  158-173. 

*  Seo  Wilson  v.  Royal  £xch.  Ass.  Co.,  2  Camp.  623 ;  Ludlow  v.  Col.  Ins.  Co., 
1  Johns.  S35,  and  cases  in  Vol.  I.,  p.  158-173. 

*  Hudson  V.  Harrison,  3  Brod.  &  B.  97. 
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be  abandoned,  although  the  vessel  goes  on  and  reaches  the  other 
ports  and  delivers  the  cargo  in  safety.^ 

If  the  vessel  is  wrecked  at  a  distance  from  any  market,  and 
the  goods  are  taken  out  and  carried  to  a  market  and  there  sold, 
under  circumstances  which  render  the  sale  valid,  the  expenses  of 
transporting  the  goods,  and  of  the  sale,  are  to  be  deducted  from 
the  gross  proceeds  of  the  sale  to  determine  whether  the  loss  has 
exceeded  fifty  per  cent^ 

If  the  goods  insured  remain  in  specie,  but  so  injured  that  they 
cannot  be  carried  with  safety,  or  any  hope  of  their  arriving,  in 
a  merchantable  condition,  to  their  destined  port,  it  is  the  duty  of 
the  master  as  well  as  his  right,  to  do  the  best  he  can  with  them 
at  any  intermediate  port.  If  they  are  of  any  value,  he  should 
obtain  this  by  a  sale,  and  then  the  shippers  may  claim  for  a 
total  loss,  transferring  the  proceeds  by  abandonment^  This  rule 
would  apply,  whatever  be  the  cause  of  the  injury,  as  a  leak,  or 
submersion,  or  a  sudden  shock  by  striking  a  shoal  or  rock,  if  the 
peril  be  insured  against.  But  if  the  goods  perish  by  natural 
decay  or  intrinsic  defect,  this  is,  of  course,  not  at  the  risk  of  the 
insurers.* 

If  goods  are  jettisoned,  the  shipper  may  demand  contribution 
from  the  interests  saved  by  the  sacrifice,  and  then  claim  the 
balance,  or  he  may,  at  his  own  discretion,  demand  from  the 
insurers  for  the  whole  loss,  and  transfer  to  them  by  abandon- 
ment his  claims  for  contribution.  If,  therefore,  the  jettison 
amounts  to  sixty  per  cent.,  he  may  claim  as  for  a  total  loss, 
although  he  transfers  by  abandonment  a  claim  for  contribution 
amounting  to  twenty  per  cent ;  but  if  he  claims  and  receives 'the 
twenty  per  cent  from  the  contributing  parties,  his  loss  becomes 
less  than  one  half,  and  cannot  be  made  total  by  abandon- 
ment^ 


^  In  Akin  v,  Mississippi  Marine  &  F.  Ins.  Co.,  16  Mart.  La.  661,  goods  weie  insured 
from  New  Orleans  to  Key  West  and  Havana.  When  near  Key  West,  the  vessel  en- 
countered a  gale,  in  which  a  considerahle  part  of  the  cargo  was  damaged,  and  the 
captain  thought  it  necessaiy  to  go  to  Havana,  where  the  cargo  was  sold.  It  was  held, 
that  the  loss  was  total,  because  the  voyage  to  Key  West  had  been  lost. 

2  Kettell  V.  Alliance  Ins.  Co.,  Sup.  Jnd.  Ct.  Mass.,  Nov.  T.  1857. 

*  See  cases  ante,  Vol.  I.  p.  161,  n.  3. 
^  See  ante,  p.  216,  n.  2  and  3. 

*  See  post.  Chapter  XL 

VOL.  n.  32 
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Generally,  where  goods  are  jettisoned,  the  claim  against  the 
insurers  is  the  same  as  if  they  had  been  lost  by  the  peril  from 
which  the  jettison  saves  the  remainder.  And  jettison  is  usually 
specifically  insured  against^ 

If  there  be  a  capture,  or  other  detention  insured  against,  and  a 
restoration,  there  still  may  be  an  abandonment  thereafter  if  the 
damage  by  the  delay  or  hinderance  works  a  damage  of  more  than 
fifty  per  cent,  or  breaks  up  the  voyage ;  but  not  otherwise.^  A 
capture  gives  the  right  of  immediate  abandonment;^  but  any 
detention  which  may  be  rationally  expected  to  last  but  a  short 
time,  gives  no  right  to  abandon ;  but  if  it  appears  to  be  perma- 
nent, and  to  amount  to  a  destruction  of  the  voyage,  or  a  taking 
the  property  permanently  from  the  control  of  the  master,  it  justi- 
fies an  abandonment^ 

If  the  ship  be  released  from  capture  by  a  compromise  which 
takes  from  the  insured  more  than  half  the  value  of  the  property 
insured,  this  gives  a  ground  for  a  constructive  total  loss.^ 

The  rule  in  case  of  a  sale  by  the  master  is  the  same  in  rela- 
tion to  the  cargo,  that  it  is  in  relation  to  the  ship ;  the  master 
must  not  sell  unless  the  sale  be  strictly  necessary ;  then  he  may 
sell ;  and  the  owner,  being  so  dispossessed  of  his  property,  may 
abandon  it,  always  provided  that  the  necessity  for  the  sale 
springs  from  a  peril  insured  against^     And  if  an  agent  of  the 


1  See  Jadoh  v,  Randal,  2  Caines,  Cas.  324,  and  cases  cited  post,  Chapter  XI. 

*  Dorr  t;.  New  England  Marine  Ins.  Co.,  4  Mass.  221.  In  this  case,  the  ressel  and 
goods  were  captured  and  restored.  The  goods  were  delivered  to  a  person  who  repre- 
sented himself  as  the  agent  of  the  owner,  on  condition  that  he  should  pay  a  certain 
proportion  of  the  expenses,  and  give  secnritj  to  pay  the  freight  to  the  captain.  This 
was  on  the  22d  of  the  month.  The  owner  bearing  of  the  capture,  abandoned  on  the 
18th.  The  former  master  refused  to  take  the  goods  on,  and  they  were  shipped  by  the 
person  to  whom  they  had  been  delivered,  on  board  another  vessel  on  the  28th  of  the 
following  month,  and  they  finally  arrived  at  the  port  of  destination,  where  they  were 
sold  and  the  proceeds  held  for  whom  it  might  concern.  The  court  held,  that  the  plain- 
tiff was  entitled  to  recover  as  for  a  total  loss. 

*  See  cases  ante,  p.  246-281. 

*  See  cases  ante,  p.  246-281. 

>  Vandenheovel  v.  United  Ins.  Co.,  1  Johns.  406 ;  Clarkson  v.  Phoenix  Ins.  Co., 
•9  Johns.  1.  In  Waddell  v.  Columbian  Ins.  Co.,  10  Johns.  61,  the  compromise  was 
made  by  the  master,  who  was  also  a  part^wner,  agreeing  to  relinqaish  all  claim  to  the 
vessel  and  cargo  on  payment  of  a  certain  sum  by  the  captors.  Held,  that  the  compro- 
mise being  hondjvde  and  for  the  best  interest  of  all  concerned,  the  master  could  recover 
on  a  policy  insuring  his  interest  as  part-owner. 

*  See  ante,  Vol.  L  p.  161,  n.  3;  Page  v.  Western  M.  &  F.  Ins.  Co.,  19  La.  49 ; 
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owners,  invests  the  proceeds  of  the  cargo  sold  for  the  purpose  of 
remittance,  this  does  not  affect  the  abandonment^  But  this 
right  of  sale  of  the  cargo  does  not  exist  so  as  to  render  the  un- 
derwriters on  the  cargo  liable,  if  the  cargo  is  sold,  not  on  account 
of  damage  done  to  it  by  a  peril  of  the  sea,  but  to  pay  for  repairs 
to  the  vessel.' 

As  the  master  may  sell,  so  he  may  hypothecate ;  and  if  the 
purpose  of  the  master  is  to  raise  funds,  and  he  can  hypothecate, 
he  should  do  so  rather  than  sell,  unless  the  terms  demanded 
would  make  the  transaction  certainly  injurious  to  the  shipper. 
And  the  purchaser  at  the  sale,  or  the  lender  upon  hypotheca* 
tion,  must  use  reasonable  precautions  to  satisfy  himself  that  the 
sale  or  pledge  is  necessary ;  otherwise  the  transaction  is  void ; 
but  after  this  care,  the  buyer  or  lender  is  not  responsible  for  any 
use  or  abuse  of  the  funds  by  the  master.^  Such  a  loan  on 
hypothecation  does  not  constitute  a  total  loss ;  because  the  ship- 
per has  his  remedy  against  the  owners  of  the  ship.^     The  ques- 


Yanghan  v.  Western  M.  &  F.  Ins.  Co.,  19  La.  54 ;  Caldwell  v.  Western  M.  &  F.  Ins. 
Co.,  19  La.  48 ;  Rugeiy  v.  Son  Mat.  Ins.  Co.  of  N.  T.,  7  La.  Ann.  279.  In  Under- 
wood V.  Robertson,  4  Camp.  138,  goods  were  insured  at  and  from  London  to  Deme- 
rara.  The  ship  was  captured  near  the  port  of  destination,  plundered  of  her  stores  and 
the  whole  crew  except  the  captain  and  a  boy,  taken  out  She  was  afterwards  recap- 
tured and  carried  into  St.  Thomas,  where  she  was  sold  by  the  master  under  an  order 
of  the  admiralty  court,  obtained  by  him  for  that  purpose.  The  master  testified  that 
he  could  not  procure  a  crew  of  any  sort  to  carry  Uie  ship  from  St.  Thomas  to  Deme- 
lara,  and  that  without  selling  the  cargo,  he  could  not  pay  the  salvage.  Under  these 
circumstances  the  insured  claimed  a  right  to  abandon  and  recover  as  for  a  total  loss. 
Lord  EUenborougk  held  that  if  the  master  could  not  have  procured  a  crew  at  once,  he 
should  have  waited  a  reasonable  time  for  that  purpose,  and  that  it  did  not  appear,  even 
if  the  ship  insured  could  not  have  proceeded,  but  that  the  goods  could  have  been  for- 
warded in  other  vessels.  In  regard  to  the  sale  to  pay  salvage.  Lord  EUenborougk  said : 
"  He  was  bound  to  have  tried,  and  to  have  tried  seriously  and  deliberately,  every  other 
expedient  to  raise  money  before  disposing  of  any  part  of  the  goods  intrusted  to  his 
care.    It  does  not  satisfactorily  appear  that  he  might  not  have  raised  the  money  by 

drawing  on  his  owners,  or  by  hypothecating  the  ship The  sale  of  the  cargo 

was  only  to  be  resorted  to  in  the  last  extremity,  when  every  other  expedient  had  failed, 
and  every  other  resource  was  hopeless." 

1  Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  75,  1  Wend.  561 ;  Catlett  v.  Pacific  Ins.  Co., 
1  Paine,  C.  C.  594. 

*  See  cases  ante,  p.  261,  n.  2. 

*  See  ante.  Vol.  I.  p.  418,  n.  4 ;  p.  419,  n  4. 
«  See  ante,  Vol  I.  p.  406-440. 
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tion  for  the  insurers,  in  a  case  of  respondentia  or  hypothecation 
of  the  goods  or  bottomry  of  the  ship,  is,  what  is  the  whole 
amount,  of  expense  and  interest,  actually  lost.^ 

If  goods  hypothecated  or  pledged  on  respondentia  are  sold  to 
pay  the  debt,  this  may  be  a  total  loss,  if  the  shipper  had  no  op- 
portunity to  liberate  the  goods  and  prevent  the  sale.  But  if  he 
had  such  opportunity  and  did  not  profit  by  it,  he  cannot,  merely 
by  reason  of  the  sale,  claim  as  for  a  total  loss.  And  if  his 
expense  and  the  amount  of  his  actual  loss,  is  increased  by  his 
own  neglect  or  fault,  the  insurers  may  charge  to  him  all  that 
increase.^ 

The  rule  of  fifty  per  cent,  does  not,  in  our  opinion,  apply  if 
any  substantial  part  of  the  goods  insured  arrives  in  safety  at  its 
destined  port  Thus,  if  in  the  course  of  the  voyage,  the  ship 
be  stranded,  and  relieved  by  jettison  of  eighty  per  cent  of  a 
shipment,  and  the  remaining  twenty  per  cent  arrives  in  safety, 
there  can  be  no  converting  of  this  partial  loss  into  a  total  loss 
by  abandonment,  whether  the  contribution  due  would  amount 
to  more  than  thirty  per  cent,  or  less.  Nor  can  a  loss  of  a  part  of 
the  goods  at  the  port  of  destination,  be  made  a  constructive 
total  loss  by  abandonment,  however  large  that  part  may  be.^ 


1  Fontaine  v.  Colambian  Ins.  Co.,  9  Johng.  29. 

'  The  same  rule  would  probably  be  adopted  here  as  in  the  case  of  a  bottomry  bond, 
where  it  is  held  that  the  underwriters  are  not  boand  to  furnish  money  to  take  up  the 
bond,  and  are  not  therefore  liable  if  the  ship  is  sold  through  the  neglect  of  the  owners 
to  pay  the  same.    Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  378. 

*  In  Forbes  <;.  Mann&ctnrers'  Ins.  Co.,  1  Gray,  871,  Dewey ,  J.,  said :  "  The  court  are 
of  opinion,  that  after  any  considerable  portion  of  the  goods  insured,  as  in  the  present 
instance  thirty-eight  per  cent,  of  the  whole  amount  of  the  number  of  boxes  of  teas, 
has  arrived  at  the  port  of  destination,  and  been  landed  in  a  perfect  state,  the  assured 
cannot  then  abandon  and  reoover  for  a  total  loss,  upon  the  ground  of  the  loss  of  more 
than  fifty  per  cent,  at  some  former  period  of  the  voyage."  This  case  arose  from  the 
loss  of  property  on  board  the  Paul  Jones.  This  loss  was  very  great,  and  it  involved 
many  questions  and  many  parties  in  Boston  and  in  New  York ;  and  all  of  the  ques- 
tions were  referred,  by  nearly  all  the  parties,  to  Professor  Greenleaf  of  the  Cambridge 
Law  School,  the  Hon.  Franklin  Dexter,  of  Boston,  and  the  author  of  this  work.  The 
case  was  thoroughly  argued  in  writing  by  able  counsel,  and  the  referees  came  unani- 
mously to  the  conclusion  expressed  in  the  text,  and  were  sustained,  on  this  point,  by 
the  case  of  Forbes  v.  Manufacturers'  Ins.  Co.  See  also,  Seton  v.  Delaware  Ins.  Co., 
2  Wash.  C.  C.  175.  But  no  notice  appears  to  have  been  taken  of  this  rule  in  the  case 
of  Moses  V.  Columbian  Ins.  Co.,  6  Johns.  219,  cited  ante,  p.  371,  n.  3. 
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If  a  cargo  be  insured  consisting  in  part  of  memorandum 
articles,  and  in  part  of  other  goods,  no  abandonment  for 
a  mere  deterioration  in  value  is  valid,  unless  the  deterioration 
in  value  of  the  articles 'not  within  the  memorandum,  exceeds 
one  half  the  value  of  all  the  goods  insured.^ 

The  general  rules  of  law  applicable  to  Memorandum  Articles 
we  have  already  considered  somewhat  at  length;  it  remains, 
however,  to  determine  (assuming  that  the  underwriters  are  not 
liable  for  a  constructive  total  loss),  what  amounts  to  an  actual 
total  loss.  This  subject  is  generally  divided  into  two  parts,  loss 
at  an  intermediate  port,  and  loss  at  the  port  of  destination,  and 
we  shall  so  treat  of  it  here.  And  as  the  law  is  somewhat  dif- 
ferent in  England  and  in  this  country,  we  shall  consider  the  au- 
thorities of  the  two  countries  separately. 


A.    Of  the  English  Doctrine  of  Loss  (U  the  Port  of  Destination. 

According  to  the  earlier  English  doctrine,  as  laid  down  by 
Lord  Mansfield^  if  the  subject-matter  insured  arrived  at  the  port 
of  destination  existing  in  specie,  though  utterly  worthless  for  all 
purposes  for  which  such  an  article  was  ordinarily  used,  the  un- 
derwriters were  not  liable.^  But  later  English  cases  seem  to 
proceed  on  the  principle  that  the  goods  must  be  of  some  value 
on  arrival,  and  that  it  is  not  sufficient  that  they  exist  merely  in 
specie.  We  are  not  aware  that  this  point  has  been  expressly  so 
decided,  but  it  seems  to  be  implied  in  the  cases  to  which  we  are 
about  to  refer. 


1  Marcardier  v.  Chesapeake  Ins.  Co.,  8  Cranch,  39. 

*  Thus  Lord  Mansfield  in  the  early  case  of  Cocking;  v.  Fraser,  Paik^Ins.  151,  Marsh. 
Ins.  227,  said :  "  The  flsh  may  all  come  to  port ;  though  from  the  nature  of  the  com- 
modity, it  may  be  damaged,  it  may  be  stinking,  still,  as  the  commodity  ipecfficalty 
remains,  the  underwriter  is  discharged."  This  was  however  a  case  of  loss  at  an  inter- 
mediate port,  and  we  shall  hare  occasion  to  refer  to  it  in  that  connection  hereafter,  hot 
if  this  is  the  correct  rule  to  determine  the  question  of  lose  at  an  intermediate,  it  would 
apply  a  fortiori  to  a  loss  at  the  port  of  final  destination.  And  in  Mason  v.  Skurray, 
Park  on  Ins.  160,  Marshall  on  Ins.  226,  it  was  held,  where  a  cargo  of  peas  arrived  at 
the  port  of  destination,  so  much  damaged  that  it  was  not  worth  one  fourth  of  the 
freight,  the  underwriters  were  not  liable.  Sec  also,  Glennie  v.  London  Ass.  Co.,  2  M. 
&  S.  371 ;  M'Andrews  v,  Vaughan,  Park  on  Ins.  155,  Marsh,  on  Ins.  233. 

32* 
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B.    Of  the  English  Doctrine  of  Loss  at  an  Intermediate  Port* 

The  principles  which  we  have  already  considered  relative  to 
the  duty  of  the  master  to  forward  goods  from  an  intermediate 
port  to  the  port  of  destination,  apply  with  still  greater  force  to 
memorandum  articles.  If  the  underwriters  are  not  liable  if  the 
goods  finally  arrive  in  specie,  it  would  follow  that  it  is  the 
duty  of  the  master  if  possible  to  effect  that  object  by  carrying 
them  on.  But  if  they  must  be  of  value  on  arrival,  then  to 
determine  whether  they  should  be  carried  on,  the  expense  of  so 
doing  must  be  taken  into  consideration.  As  long  as  the  rule  of  an 
existence  in  specie  at  the  port  of  destination  prevailed,  the  under- 
writer w^as  not  liable,  if  the  voyage  was  broken  up  at  the  inter- 
mediate port,  merdy  because  the  goods  were  not  worth  bringing 
on.^ '  This  doctrine  was  attacked  at  various  times  by  different 
judges,  but  was  not  distinctly  overruled  till  within  a  compara- 


1  Cocking  V.  Eraser,  Park  on  Ins.  151,  Marsh,  on  Ins.  227,  is  one  of  the  earliest 
eases  on  this  subject.  The  vessel,  loaded  with  fish,  was  boand  to  Figara  in  Portugal, 
and  put  into  Lisbon  in  distress.  The  fish  were  of  no  value,  and  the  voyage  was 
therefore  broken  up,  though  the  ship  might  have  proceeded  to  her  port  of  destination 
with  the  cargo.  This  was  held  not  to  be  a  total  loss.  Dyson  v.  Rowcroft,  3  B.  &  P. 
474,  is  sometimes  referred  to  as  contravening  the  doctrine  of  Cocking  v.  Fraser,  but 
«n  examination  of  the  facts  of  the  case  will  show  that  the  cases  are  entirely  consistent. 
The  ship  put  into  an  intermediate  port  so  much  damaged  that  repairs  were  necessary 
to  enable  her  to  proceed  on  her  voyage.  To  make  these  repairs  it  was  necessary  to 
unlade  the  cargo.  But  the  cargo  was  so  much  damaged  that  it  was  injurious  to  the 
health  of  the  crew,  and  the  government  refused  to  allow  it  to  be  landed.  It  was 
therefore  thrown  overboard.  This  was  held  to  be  a  total  loss.  So,  in  Cologan  o. 
London  Ass.  Co.,  5  M.  &  S.  447,  where  the  vessel  was  captured,  and  recaptured  and 
tent  into  Bermuda,  but  was  not  allowed  to  proceed  to  her  port  of  destination,  and  the 
cargo  was  therefore  sold,  it  was  held  to  be  a  total  loss.  In  Anderson  v.  Royal  Excfa. 
Ass.  Co.,  7  East,  38,  the  vessel  was  under  water  for  more  than  a  month.  The  cargo 
was  then  recovered,  and  kiln-dried,  but  not  sent  on,  although  it  might  have  been.  The 
court  held  that  if  the  abandonment  had  been  made  while  the  goods  were  under  water, 
there  would  have  been  a  total  loss,  but  otherwise,  not.  In  Parry  v.  Aberdein,  9  B.  & 
C.  41 1 ,  the  goods  were  so  much  damaged  at  the  intermediate  port,  that  they  would 
have  been  worthless  on  arrival,  and  no  ship  could  be  obtained  to  take  the  goods  on. 
This  was  held  to  be  a  total  loss.  See  also,  Gcmon  i;.  Royal  Exeh.  Ass.  Co.,  6  Taunt. 
^83.  In  Thompson  v.  Royal  Exch.  Ass.  Co.,  16  East,  214 ;  and  in  Hedburg  v.  Pear- 
son, 7  Taunt.  154,  it  did  not  appear  but  what  the  cai^goes  might  have  been  taken  on. 
The  underwriters  were  held  not  to  be  liable. 
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lively  recent  period.  The  present  rule  of  the  English  courts  is 
stated  with  so  much  clearness  by  Lord  Abinger,  C.  B.,  in  the 
leading  case  on  this  subject,^  that  we  are  disposed  to  give  it  in 
his  own  words :  "  K  the  goods  are  of  an  imperishable  nature,  if 
the  assured  become  possessed,  or  can  have  the  control  of  them, 
if  they  have  still  an  opportunity  of  sending  them  to  their  des- 
tination, the  mere  retardation  of  their  arrival  at  their  original 
port  may  be  of  no  prejudice  to  them  beyond  the  expense  of  re- 
shipment  in  another  vessel.  In  such  a  case,  the  loss  can  be  but 
a  partial  loss,  and  must  be  so  deemed,  even  though  the  assured 
should,  for  some  real  or  supposed  advantage  to  themselves,  elect 
to  sell  the  goods  where  they  have  been  landed,  instead  of  taking 
measures  to  transmit  them  to  their  original  destination.  But  if 
the  goods  .once  damaged  by  the  perils  of  the  sea,  and  necessarily 
landed  before  the  termination  of  the  voyage,  are,  by  reason  of 
that  damage,  in  such  a  state,  though  the  species  be  not  utterly 
destroyed,  that  they  cannot  with  safety  be  reshipped  into  the 
same  or  any  other  vessel ;  if  it  be  certain  that,  before  the  ter- 
mination of  the  original  voyage,  the  species  itself  would  dis- 
appear, and  the  goods  assume  a  new  form,  losing  all  their  origi- 
nal character;  if,  though  imperishable,  they  are  in  the  hands  of 
strangers  not  under  the  control  of  the  assured ;  if,  by  any  cir- 
cumstance, over  which  he  has  no  control,  they  can  never,  or 
within  no  assignable  period,  be  brought  to  their  original  destina- 
tion ;  in  any  of  these  cases  the  circumstance  of  their  existing  in 
specie  at  that  forced  termination  of  the  risk,  is  of  no  impor- 
tance. The  loss  is,  in  its  nature,  total  to  him  who  has  no  means 
of  recovering  his  goods,  whether  his  inability  arises  from  their 
annihilation  or  from  any  other  insuperable  obstacle." 

It  then  becomes  the  duty  of  the  master  to  send  on  the  goods 
only  when  they  can  be  of  value  on  arriv^il.     But  it  is  obvious 


1  Roax  V,  Salvador,  3  Bing.  N.  C.  266,  which  we  have  had  freqaent  occasion  to 
mention,  is  an  important  case  on  this  point.  A  cargo  of  hides  was  insured  free  of 
average  on  a  voyage  from  Valparaiso  to  Bonrdeanx.  The  ship  put  into  Rio  Janeiro 
in  distress.  The  hides  were  in  a  state  of  incipient  putridity,  and  it  was  impossible  to 
take  them  to  Bourdcaux,  because  they  would  have  become  entirely  rotten,  and  would 
have  lost  the  character  of  hides  before  they  arrived.  They  were  therefore  sold.  And 
U  was  held  that  the  underwriters  were  liable. 
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that  the  master  is  not  obliged  to  incur  every  expense,  however 
great,  to  effect  this  object ;  and  the  question  soon  arose  as  to 
what  was  his  duty  in  this  respect  At  first,  the  court  laid  down 
the  rule  cautiously,  but  not  very  definitely,  and  held  that  if  the 
goods  could  be  sent  on  in  a  reasonable  time  and  at  a  reasonable 
expense,  the  master  was  bound  to  do  it^  The  inconvenience  of 
having  a  rule  dependent  upon  what  the  jury  might  in  each  case 
find  to  be  a  reasonable  time  and  a  reasonable  expense,  being 
very  great,  the  courts  established  a  rule  which  is  practical,  and 
can  be  applied  to  the  generality  of  cases  with  the  same  result 
It  is  this.  All  the  expenses  at  the  intermediate  port  are  to  be 
added  to  the  extra  freight,  if  the  transit  cannot  be  efi'ected  at  the 
same  rate  of  freight,  and  if  this  exceeds  the  value  of  the  goods 
on  arrival,  the  loss  is  total ;  if  not,  it  is  partial  only.^ 


1  Navone  v.  Haddon,  9  C.  B.  30.  The  Tessel  in  this  case  put  into  an  intermediata 
port  in  distress.  Part  of  the  cargo,  which  consisted  of  bales  of  waste  silk,  was  sold 
on  account  of  damage,  the  rest  arrived  at  the  port  of  destination.  The  court  seem 
to  have  acted  on  the  supposition  that  if  some  of  the  bales  were  totally  destroyed,  the 
insured  might  recover  for  them  (a  question  we  have  already  considered),  and  it  became 
important  therefore  to  consider  the  condition  of  the  bales  which  were  sold.  And  being 
of  the  opinion  that  a  reasonable  expense  would  have  enabled  the  master  within  a 
reasonable  time  to  have  dried  the  goods,  and  forwarded  them,  the  court  held  that 
the  loss  was  not  total. 

*  In  Eteimer  v.  Ringrose,  6  Exch.  263,  4  Eng.  L.  &  Eq.  388,  the  cargo,  consisting 
of  com,  was  taken  out  at  an  intermediate  port,  in  order  that  the  ship  might  be 
repaired,  and  being  found  to  be  much  damaged,  was  sold.  The  Jury  found  that  the 
oom  might  by  the  exercise  of  reasonable  and  proper  care,  have  been  brought  home 
and  sold  as  damaged  com.  And  the  court  held  that  as  the  expenses  of  bringing  it 
home  did  not  exceed  the  value  when  brought  home,  the  loss  was  not  total.  In  the 
subsequent  case  of  Rosetto  r.  Gumey,  11  C.  B.  176,  7  Eng.  L.  &  Eq.  461,  the  vessel 
sailed  from  Odessa  with  a  cargo  of  wheat  on  board,  bound  for  Liverpool.  She  was 
stranded  near  Odessa,  and  to  obtain  funds  for  repairs  a  bottomry  bond  was  given. 
When  the  vessel  arrived  near  the  Cove  of  Cork,  it  became  necessary  to  run  her  ashore. 
She  was  afterwards  towed  into  the  Cove  of  Cork,  and  salvage  claimed.  The  vessel 
and  part  of  the  cargo  was  sold  by  order  of  the  Admiralty  Court,  and  the  proceeds 
divided  between  the  salvors  and  the  holders  of  the  bottomry  bond.  The  jury  found 
that  the  cargo  was  much  damaged,  but  might  have  been  dried  and  carried  on,  at  a 
reasonable  expense,  and  also  that  it  wonld  not  have  been  pradent  for  an  uninsured 
owner  to  have  entered  into  a  controversy  with  the  salvors,  and  the  holder  of  the  bot- 
tomry bond  in  the  Court  of  Admirahy.  By  direction  of  the  court,  the  jury  found  for 
the  plaintiff.  On  a  motion  for  a  new  trial  the  court  said  :  "  The  question  to  be  submit- 
ted to  the  jury  will  be,  was  it '  practicable '  to  send  the  whole  or  any  part  of  the  cai^ 
to  its  place  of  destinatioui  Liverpool,  in  a  marketable  state  ?    To  detormine  this 
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C.    Of  the  Atkerican  Doctrine  of  Loss  at  the  port  of  Destinatioru 

The  rule  in  this  country  on  this  subject  was  early  established, 
at  the  time  when  the  case  of  Cocking  v.  Fraser,^  was  recognized 
as  an  authority  in  England.  It  is,  therefore,  well  settled  that  if 
the  goods  insured  arrive  at  the  port  of  destination  existing  in 
specie,  the  underwriters  are  not  liable,  although  they  are  of  no 
value  whatever.^  Some  question  has  arisen  as  to  the  meaning 
of  the  word  specie.  The  primitive  meaning  of  the  word  is,  un* 
doubtedly,  appearance^  and  it  is  in  this  sense,  that  it  is  commonly 


qaestion,  the  jary  mast  ascertain  the  cost  of  unshipping  the  caigo,  the  cost  of  trans- 
shipping it  into  a  new  bottom,  the  cost  of  drying  and  warehousing  it,  and  the  cost  of 
the  diiference  of  the  transit,  if  it  can  only  be  effected  at  a  higher  sum  than  the  orig- 
inal rate  of  freight.  Add  to  these  items  the  salvage  allowed  in  proportion  to  the 
yalue  of  the  cargo  saved,  and  the  loss  will  be  total,  if  the  aggregate  exceed  the  value 
of  the  cargo  when  delivered  at  Liverpool,  the  port  of  discharge ;  but  if  the  aggregate 
do  not  so  exceed  the  value  of  the  cai^,  or  of  that  part  of  it  saved,  the  loss  will  bo 
partial  only." 

1  Park,  Ins.  151,  Marsh.  Ins.  227. 

'  In  Morean  i;.  United  States  Ins.  Co.,  1  Wheat.  219,  3  Wash.  C.  C.  256,  memo- 
randum articles  were  insured  on  a  voyage  from  Cape  Henry  to  Lisbon.  The  vessel 
was  wrecked  within  the  port  of  Lisbon,  and  part  of  the  cargo  carried  to  that  city  and 
there  sold.  Mr.  Justice  Waskington  said  :  "  If  the  property  arrive  at  the  port  of  dis- 
chaige,  reduced  in  quantity  or  value  to  any  amount,  the  loss  cannot  be  said  to  be  total 
in  reality,  and  the  Insured  cannot  treat  it  as  a  total,  and  demand  an  indemnity  for  a 
partial  loss The  only  question  that  can  possibly  arise,  in  relation  to  memoran- 
dum articles,  is,  whether  the  loss  was  total  or  not ;  and  this  can  never  happen  where 
the  cargo,  or  a  part  of  it,  has  been  sent  on  by  the  insured,  and  reaches  its  original  port 
of  destination."  See  also,  Brooke  v.  La.  State  Ins.  Co.,  16  Mart.  La.  640,  681, 17  id. 
530 ;  Skinner  v.  Western  Marine  &  F.  Ins.  Co.,  19  La.  273. 

In  Robinson  v.  Commonwealth  Ins.  Co.,  3  Sumner,  220, 224,  Mr.  Justice  Story  said : 
"  If  the  schooner  had  arrived  at  the  port  of  destination,  with  the  cargo  on  board,  physi- 
cally in  existence,  the  plaintiff  would  not  have  been  entitled  to  recover,  however  great 
the  damage  might  have  been  by  a  peril  insured  against,  even  if  it  had  been  ninety-nine 
per  cent.,  or  in  truth  even  if  the  carpo  had  there  been  of  no  real  value."  Nor  does 'this 
doctrine  conflict  with  the  case  of  Williams  v.  Cole,  16  Maine,  207,  as  has  been  some- 
times supposed.  This  was  a  case  of  insurance  upon  a  cargo  of  potatoes  from  Frank- 
fort to  Baltimore.  The  policy  contained  a  clause  that  certain  articles,  together  with 
such  as  are  esteemed  perishable  in  their  own  nature,  were  warranted  free  from  average, 
unless  it  amounted  to  seven  per  cent.  On  the  arrival  of  the  vessel  at  Baltimore,  the 
hatches  were  opened  and  the  potatoes  were  found  to  be  entirely  rotten.  The  mayor  of 
the  city  ordered  the  cargo  to  be  carried  below  the  fort,  and  to  be  thrown  overboard. 
This  was  held  to  be  a  total  loss,  on  the  ground  that  the  cai^o  existed  merely  as  a  nui- 
sance, but  it  must  also  be  remembered  that  under  the  policy,  the  underwriters  were 
answerable  for  a  loss  equal  to  seven  per  cent. 
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applied  to  memorandam  articles.  Thas,  if  the  box  of  a  chariot 
is  lost  and  nothing  but  the  wheels  remain,  these  cannot  be  said 
to  have  the  appearance  of  a  chariot^  and  conseqaently,  the  arti- 
cle no  longer  exists  in  specie,  and  the  underwriters  are  liable  as 
for  a  total  loss  with  salvage.^  But  it  has  been  held,  that  the 
value  of  the  article  has  nothing  to  do  with  its  existence  in  specie. 
Thas,  fish,  though  absolutely  spoiled,^  and  corn  which  was  pu- 
trid,^  were  both  held  to  exist  in  specie.  And  pork  has  been  held 
not  to  lose  its  identity  by  being  roasted.^ 


D.    Of  the  American  Doctrine  of  Loss  at  an  Intermediate  port. 

By  far  the  most  difficult  questions  on  this  subject  have  arisen, 
in  determining  what  is  a  total  loss  at  an  intermediate  port  We 
shall  here  consider  the  law  only  as  determined  by  the  American 
authorities  generally,  for  if  the  fifty  per  cent,  rule  applies  to  any 
kind  of  memorandam  articles,  as  has  been  held  in  Massachu- 
setts,^ they  will  be  governed  by  the  same  rules  as  are  applicable 
to  other  goods,  and  need  not  be  considered  here. 

In  New  York,  the  dictum  of  Lord  Mansfield  in  Cocking  v. 
Fraser,®  has  been  followed  to  its  fullest  o^tent,  and  the  rule  in 
that  State  is,  that  if  the  goods  exist  in  specie  at  the  intermediate 
port,  the  insured  is  not  entitled  to  recover.  It  is  true,  that  in 
some  of  the  cases  in  that  State,  there  were  facts  which  clearly 
showed  that  the  loss  was  not  total,  and  that  the  goods  could 


1  Judah  v.  Randal,  2  Cainefl,  Gas.  324. 

'  Cocking  v»  Fraser,  Park,  Ins.  151,  Marsh.  Ins.  227. 

*  Neilson  v.  Columbian  Ins.  Co.,  3  Caines,  108. 

^  Skinner  v.  Western  Marine  &  F.  Ins.  Co.,  19  La.  273.  The  action  was  on  a  rained 
policy  on  pork  in  balk,  beans,  and  flour,  valued  at  $3,480.  The  risk  was  to  continue 
until  the  flat  boat,  in  which  the  cargo  was  shipped,  was  landed  safely  in  the  port  of 
New  Orleans.  On  the  way,  the  boat  took  fire  abont  nine  miles  above  the  city,  and 
was  burned  to  the  water's  edge.  The  bottom,  however,  floated  down  to  New  Orleans 
with  some  of  the  pork  on  board  in  a  damaged,  barbecued  condition.  The  quantity 
thus  saved,  was  7,723  pounds.  It  was  represented  by  the  port-wardens,  as  damaged 
mora  or  less  by  flre,  and  unmerchantable,  and  it  was  sold  at  the  rate  of  2}  cents  per 
pound.  This  was  held  not  to  be  a  total  loss,  on  the  ground  that  roasted  pork  was  still 
pork. 

>  Kettell  V,  Alliance  Ins.  Co.,  Sup.  Jud.  Ct.,  Mass.,  March  T.,  1858,  cited  ante, 
p.  338,  n.  2. 

*  Park,  Ins.  151,  Marsh.  Ins.  227. 
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have  been  carried  on,  so  as  to  arrive  in  specie.  But  these  cases 
were  decided  on  the  ground  that  the  goods  existed  in  specie ; 
and  there  are  also  other  cases,  which  are  not  only  inconsistent 
with  the  English  rule,  but  also  with  that  laid  down  in  many 
American  cases.^ 

But  the  doctrine,  that  if  the  goods  exist,  in  specie  at  the  inter- 
mediate port  there  is  no  total  loss,  is  not  founded  on  principle; 
for  the  insurers  guarantee  that  the  goods  shall  arrive  at  the  port 
of  final  destination  in  specie,  and  if,  therefore,  owing  to  the  perils 
insured  against,  they  cannot  be  carried  forward  so  as  to  arrive  in 
specie,  the  underwriters  should  be  liable,  notwithstanding  the 
goods  exist  in  specie  at  the   intermediate  port^     And  if  the 


1  Thas,  in  Maggrath  v^  Church,  1  CaineA,  1 96,  the  cargo,  consisting  of  com,  was 
found  at  an  intermediate  port  to  be  entirely  unmerchantable,  and  unfit  to  be  reshipped, 
jet  tlie  loss  was  held  not  to  be  total.  In  Depeyster  v.  Sun  Mutual  Ins.  Co.,  17  Barb. 
306,  the  vessel  put  into  an  intermediate  port,  with  a  cargo  of  hides  in  a  putrefying  con* 
ditton.  It  being  thought  impossible  to  carry  the  hides  to  the  port  of  destination,  they 
were  sold  ;  and  it  was  held,  that  as  they  existed  in  specie,  the  loss  was  not  total.  See 
also,  Neilson  t;.  Col.  Ins.  Co.,  3  Caincs,  108;  Saltus  v.  Ocean  Ins.  Co.,  14  Johns.  138. 
In  Bryan  v.  New  York  Ins.  Co.,  25  Wend.  617,  1,970  barrels  of  com  were  insured  on 
a  voyage  from  Windsor,  N.  C,  to  New  York.  The  vessel  was  wrecked  on  Beacon 
Island  Shoals.  The  chance  of  recovering  the  com  was  sold  to  different  persons  in  lots, 
at  a  trifling  sum  per  barrel.  The  risk  and  expense  were  so  great,  that  some  preferred 
to  lose  the  mon#y  they  had  already  spent,  rather  than  to  endeavor  to  recover  any  of  the 
com.  Only  twenty-seven  barrels  were  saved.  This  was  held  to  be  a  total  loss,  and 
Mr.  Justice  Nelson  said :  "  It  was  in  fact  total,  as  much  so,  as  if  the  cai^go  had  gone  to 
the  bottom  of  the  sea ;  upon  every  reasonable  calculation,  the  amount  saved  was  by 
mere  accident  and  chance." 

^  It  was  held,  in  Aranzamendi  v.  Louisiana  Ins.  Co.,  2  La.  432,  that  if  a  damaged 
cargo  is  sold  at  an  intermediate  port,  this  is  not  a  total  loss,  unless  the  goods  were  in 
such  a  condition  that  they  could  not  have  been  carried  on.  What  may,  perhaps,  be 
considered  the  trae  doctrine,  was  laid  down  in  Williams  i;.  Kennebec  Mutual  Ins.  Co., 
31  Maine,  455.  It  was  held,  that  if  the  article  was  in  such  a  condition  at  the  interme- 
diate port,  that  by  the  exercise  of  reasonable  diligence  and  care,  it  could  be  carried  to 
the  port  of  final  destination,  so  as  to  reach  there  in  specie,  although  it  might  be  worthless, 
the  loss  would  be  but  partial,  but  otherwise,  if  it  would  not  arrive  in  specie.  In  Poole 
V.  Protection  Ins.  Co.,  14  Conn.  47,  insurance  was  eifected  on  280  hides,  from  Mobile 
to  New  York.  The  vessel  was  wrecked  near  Nassau,  and  the  hides  were  under  water 
for  more  than  a  week.  They  were  then  recovered,  taken  to  Nassau,  and  sold  by  the 
salvors.  They  were  never  in  the  possession  of  the  assured  or  their  agents.  The  court 
held  that  the  loss  was  total.  The  case  was  probably  correctly  decided  on  all  its  facts, 
but  there  are  many  dicta  in  it,  which  do  not  seem  to  us  to  be  correct. 

In  Robinson  v.  Commonwealth  Ins.  Co.,  3  Sumner,  220,  the  vessel  was  wrecked  at 
an  intermediate  port ;  the  cargo  consisted  of  potatoes,  which  were  nearly  all  rotten,  or 
80  much  injured  as  to  be  of  little  value.  There  was  but  one  vessel  in  port,  capable  of 
taking  on  the  cargo,  and  that  vessel  had  a  cargo  on  board,  and  was  bound  on  another 
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goods  are  in  such  a  condition  at  the  intermediate  port,  that  they 
cannot  be  carried  forward  consistently  with  tKe  health  of  the 
crew  and  the  safety  of  the  vessel,  the  loss  is  considered  as  total.^ 


voyage.  Story,  J.,  held  that  it  waa  an  insurance  on  the  cargo  for  the  Toyage ;  and  if, 
by  reason  of  the  perils  insured  against,  the  caigo  was  permanently  prevented  from 
arriving  at  the  port  of  destination,  that  constituted  a  total  loss,  for  which  the  insured 
was  entitled  to  recover  upon  a  policy  like  the  present.  And  it  was  held,  that  in  deter- 
mining whether  there  was  a  loss  at  the  intermediate  port,  the  jury  should  find:  "1. 
Whether  the  vessel  could  have  been  repaired  at  all,  or  at  a  cost  not  exceeding  half  her 
value,  afler  the  repairs  were  made  in  a  reasonable  time  to  carry  on  the  cargo  to  the 
port  of  destination.  2.  Whether,  if  she  could  be  repaired  for  less  than  the  half  value, 
she  could  have  been  repaired  before  the  cargo  would  have  been  so  deteriorated,  as  to 
have  lost  all  value,  or  to  have  been  totally  destroyed.  3.  Whether,  if  the  vessel  were 
not  so  repairable,  another  vessel  could  have  been  procured  to  carry  on  the  cargo  to  the 
port  of  destination,  in  its  then  damaged  state" 

The  case  of  Hugg  v.  Augusta  Ins.  &  Banking  Co.,  7  How.  595,  is  an  important  one 
on  this  subject.  The  insurance  was  on  the  freight  of  the  vessel  at  and  from  Baltimore 
to'Kio  Janeiro,  and  back  to  Havana  and  Matanzas.  The  policy  contained  the  usual 
memorandum  clause.  About  four  hundred  tons  of  jerked  beef  were  shipped  to  be 
delivered  at  Matanzas.  The  vessel  was  obliged  to  put  into  Nassau,  where  the  cargo 
was  found  to  be  so  much  damaged,  that  the  board  of  health  refused  to  allow  but  about 
one  hundred  and  fifty  tons  to  be  landed.  This  portion  was  wet  and  heated,  and  not  in 
a  fit  condition  to  be  shipped.  The  vessel  could  not  have  been  repaired,  except  at  an 
expense  exceeding  half  her  value,  so  as  to  have  carried  the  cargo  to  the  port  of  desti- 
nation, and  there  was  no  vessel  in  port  which  could  have  been  procured  to  take  it  on. 
This  fact  is  so  stated  in  the  statement  of  the  case  on  page  596,  but  I^.  Justice  Nelson, 
in  delivering  the  opinion  of  the  court,  says  on  page  605,  that  the  point  certified  to  the 
court  assumes,  tliat  the  ship  was  capable  of  carrying  on  the  cargo,  and  that  the  only 
question  was,  whether  the  caigo  was  so  much  damaged  as  to  have  dispensed  with  that 
duty.  It  was  held,  that  If  the  repairing  of  the  vessel  or  the  procurement  of  another, 
would  necessarily  have  produced  such  a  retardation  of  the  voyage  as  would  in  all 
probability,  have  occasioned  a  destruction  of  the  article  in  specie,  before  it  could  have 
arrived  at  the  port  of  destination,  or  if,  from  its  damaged  condition,  it  could  not  have 
been  reshipped  in  time  consistently  with  the  health  of  the  crew  or  safety  of  the  vessel, 
or  if  it  would  not  have  been  in  a  fit  condition  from  pestilential  effluvia,  or  otherwise, 
to  have  been  carried  on,  it  then  was  the  duty  of  the  master  to  sell  the  goods  for  the 
benefit  of  whom  it  might  concern.  It  was  also  held,  that  unless  another  vessel  could 
have  been  procured  at  an  expense  not  exceeding  the  amount  of  the  freight  to  be  earned 
by  completing  the  voyage,  the  underwriter  on  freight  would  have  had  no  right  to  insist 
upon  this  duty  of  the  master. 

In  Tudor  i;.  New  England  Mutual  Ins.  Co.,  16  Law  Reporter,  464,  insurance  was 
effected  on  a  cargo  of  ice,  a  memorandum  article.  The  vessel  put  into  an  intermediate 
port,  and  it  was  found  that  it  would  be  necessary  to  unpack  the  ice,  in  order  to  repair 
the  vessel,  and  that  it  was  so  much  melted,  that  the  whole  of  it  would  be  gone  before 
the  vessel  could  be  repaired,  so  that  it  could  be  reshipped.  Held,  that  there  was  a  total 
loss  of  the  ice. 

1  Hugg  V,  Augusta  Ins.  &  Banking  Co.,  7  How.  595 ;  Williams  v.  Kennebec  Mntoai 
Ins.  Co.j  31  Maine,  455 ;  Poole  v.  Protection  Ins.  Co.^  14  Conn.  47. 
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From  the  examination  of  the  authorities  which  we  have  made 
in  our  notes,  it  is  apparent  that  no  case  in  this  coantry  distinctly 
decides  the.  question,  whether,  in  case  the  goods  are  in  such  a 
condition  at  the  intermediate  port,  that  the  cost  of  unloading 
them,,  drying  them  if  necessary,  and  the  increased  freight  for 
sending  them  on,  would  exceed  the  value  on  arrival,  the  loss  is 
total.     The  expenses  may  be  separated  into  two  classes. 

First,  those  incident  to  the  delay  at  the  intermediate  port,  such 
as  the  unloading  and  reloading  of  the  goods  and  all  the  expensee^ 
incurred  to  render  them  fit  for  reshipment. 

Second,  the  increased  freight,  if  any. 

And,  admitting  that  all  these  are  properly  chargeable  to  the 
underwriters  on  the  memorandum  articles,  the  question  still 
remains,  whether  the  insured  is  entitled  to  abandon  the  goods 
and  recover  for  a  total  loss,  if  the  goods  would  arrive  in  specie, 
though  of  no  value,  if  these  expenses  should  be  incurred. 


SECTION  IV. 

OF  ABANDONMENT  OF  FREIGHT,  PROFITS,  AND   COBIMISSIONS. 

There  is  a  total  loss  of  freight,  when  the  ship  and  cargo  are 
totally  lost^^  or  the  vessel  becomes  wholly  innavigable;^  or  is 
subjected  to  a  detention  of  such  a  character  as  to  break  up  the 
voyage.^    It  is  said  in  some  cases,  that  if  the  loss  of  the  ship  be 


1  III  Idle  V.  Royal  £xch.  Ass.  Co.,  8  Taant.  755,  the  vessel  was  beating  on  the  rocks 
and  was  in  imminent  danger  of  going  to  pieces.  The  master  sold  her,  with  th<>  caigo^ 
as  she  lay.  At  the  time  of  the  sate,  the  cargo  conid  not  hare  been  got  ont.  The  sale 
was  held  to  be  ralid  and  the  loss  of  fi«ight  total,  although  the  ship  was  afterwards  got 
off  and  repaired  and  took  on  a  caigo. 
-  '  See  Mount  v,  Harrison,  4  Bing.  3%B. 

*  Callender  v.  Ins.  Co.  of  North  America,  5  BInn.  525.  In  this  case,  the  vessel  was- 
so  much  damaged,  that  it  would  have  cost  more  than  she  would  have  been  worth  when- 
repaired,  to  have  repaired  her.  The  cargo  could  not  have  been  sent  on,  except  at  an 
exorbitant  rate  of  freight,  and  that  in  a  vessel  not  large  enough  to  take  more  than  half 
tibe  caigo.  It  was  admitted  that  the  freight  was  totally  lost,  and  the  only  question  was, 
whether  the  defendants  were  entitled  by  the  abandonment  to  a  pro  rata  freight.  The 
court  held,  that  as  the  acceptance  of  the  goods  had  not  been  volantary,  no  freight  wa* 
dne. 

VOL.  n.  33  » 
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only  constructively  total,  that  is,  made  so  by  abandonment,  the 
owner  may  abandon  also  the  freight,  and  claim  as  for  a  total  loss 
of  that^  Bat  if,  although  the  ship  itself  be  wrecked  or  otherwise 
lost,  the  master  can  transship  and  forward  the  goods  by  reason- 
able endeavors  and  at  reasonable  cost,  we  have  seen  that  it  is 
his  duty  to  do  so ;  and  if  he  neglects  this  duty,  the  insurer  is 
chargeable  only  in  the  same  way  and  to  the  same  extent  as  if 
the  duty  had  been  performed,  and  the  loss  will  be  partial  or  total, 
Recording  to  its  amount  when  so  adjusted.  The  master  has  a 
right  to  send  forward  the  goods  if  he  can ;  and  if  he  offers  to  do 
so,  the  shipper  must  either  pay  him  full  freight,  —  in  which  case 
there  is  no. loss,  —  or  let  him  send  the  goods  forward,  and  on 
their  arrival  pay  him  freight^     Though  it  has  been  held,  that  if 


1  Ogden  V,  General  Mataal  Ins.  Co.,  2  Doer,  204 ;  M'Gaw  v.  Ocean  Ins.  Co.,  23 
Pick.  405. 

^  In  Bradhnrat  v.  Col.  Ins.  Co.,  9  Johns.  17,  the  yessel  was  lost  at  an  intermediate 
port,  but  the  goods  remained  and  were  seized  bj  goyemment.  The  underwriters  were 
exempt  from  loss  bj  seizure  in  port.  It  was  held,  that  if  the  goods  could  have  been 
sent  on  but  for  the  seizure,  the  defendants  were  not  liable.  KetU,  C.  J.,  said :  ''  The 
point  is,  whether  it  be  a  good  defence,  in  any-  case  to  an  action  on  a  policy  on  freight, 
that  the  ship-ownbr  refused,  or  neglected,  to  forward  the  goods  by  another  vessel,  when 
he  had  it  in  his  power.  We  have  not  met  with  any  decided  case  on  this  point ;  but  it 
appears  to  be  reasonable,  and  consistent  with  the  principles  of  the  contract,  that  the 
insurers  should,  in  such  case,  be  discharged.  The  contract  is,  for  the  insurance  of  the 
freight  of  the  cargo  on  board  the  ship  Dean,  from  New  York  to  Bremen.  It  is  not  of 
the  essence  of  the  contract,  that  the  cargo  should,  in  every  event,  be  conveyed  in  the 
ship  mentioned,  because  the  party  is  allowed  to  change  the  ship  from  necessity.  The 
delivery  of  the  cargo  is  the  cause  of  earning  freight  The  ship,  on  board  of  which  the 
goods  are  laden,  is  the  vehicle  of  conveyance  agreed  on,  but  it  is  only  one  of  the  means, 
and  not,  in  all  cases,  the  indispensable  means,  to  attain  the  object.  It  is  well  under- 
stood and  settled,  that  when  the  vessel  is  disabled  in  the  course  of  the  voyage,  and  the 
cargo  remains,  the  captain  is  authorized  to  forward  it  by  another  vessel,  and  thereby  to 

earn  the  freight If  other  means  to  forward  the  cargo  can  be  procured,  it  de^ 

pends  entirely  upon  the  captain's  volition,  whether  he  earns  freight  or  not ;  and  if  it  be 
lost  by  that  volition,  it  ought  not  to  be  at  the  expense  of  the  insurer,  who  only  under- 
takes to  answer  for  the  loss  of  freight  arising  from  vis  majors  and  not  from  the  act, 
unless  it  be  the  barratrous  act  of  the  party.  If  the  disabled  ship  be  easily  repairable, 
the  ship-owner  is  bound  to  do  it,  and  he  cannot  in  that  case,  resbrt  to  the  insurer  for 
his  freight.  If  it  be  equally  in  his  power  to  procure  another  vessel,  and  he  does  not, 
there  is  the  same  reason  that  he  should  be  precluded  from  placing  the  consequences  of 
that  neglect  upon  the  insurer." 

And  the  language  of  the  court  in  Hugg  v.  Augusta  Ins.  &  Banking  Co.,  7  How.  595, 
609,  is  no  less  explicit.  The  vessel  put  into  Nassau  in  distress.  She  was  so  much 
damaged  that  it  would  have  cost  more  than  half  her  value  to  have  repaired  her  so  that 
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the  vessel  is  lost  and  the  goods  cannot  be  sent  forward  at  an 
expense  less  than  the  original  freight,  there  is  a  total  loss  of 
freight;^  yet,  if  the  goods  were  sent  on  by  the  master,  this 
would  be  on  the  original  coritract,^  and,  therefore,  the  ship-owner 
having  earned  his  freight,  would  not  be  entitled  to  claim  it  from 


she  ooold  have  broaght  home  her  cargo.  The  cargo  was  much  damaged  and  was  sold. 
The  case  came  before  the  Supreme  Court  on  a  certificate  of  division  from  the  Circuit 
Court.  One  of  the  questions  certified,  was  as  follows  :  "  If  the  jury  find  that,  from  the 
condition  of  that  portion  of  the  cargo  sold  at  Nassau,  it  was  for  the  interest  of  the 
insured  and  insurers  upon  the  cargo,  that  it  should  be  so  sold,  and  not  transported  to' 
Matanzas,  is  the  plaintiff  entitled  to  recover  for  a  total  loss  of  freight,  provided  his  own 
vessel  could  have  been  repaired  within  a  reasonable  time,  so  as  to  perform  the  voyage* 
in  safety,  or  he  could  have  procured  another  vessel  and  have  transmitted  to  the  port  of 
destination,  in  its  deteriorated  state,  the  portion  sold  at  Nassau."  After  full  and 
elaborate  aiguments  of  counsel,  the  court  directed  it  to  be  certified,  that  "  If  the  jury 
find  that  from  the  condition  of  that  portion  of  the  cargo  sold  at  Nassau,  it  was  for  the 
interest  of  the  insured  and  insurers  of  the  car^o  that  it  should  have  been  sold,  and  not 
transported  to  Matanzas,  still  the  plaintiffs  are  not  entitled  to  recover  as  for  a  total  loss 
of  freight,  provided  their  own  vessel  could  have  been  repaired  in  a  reasonable  time,  and 
at  a  reasonable  expense,  so  as  to  perform  the  voyage,  or  they  could  have  procured 
another  at  Nassau,  the  port  of  distress,  and  have  transshipped  the  portion  sold  in  specie 
to  the  port  of  destination."  It  seems  to  have  been  assumed,  in  the  case  of  Field  v. 
Citizens'  Ins.  Co.,  11  Mo.  50,  that  the  underwriter  would  be  liable  for  a  loss  of  freight, 
if  the  original  vessel  was  so  much  damaged,  that  she  could  not  take  t>n  the  goods  in  a 
reasonable  time,  but  as  the  insured  after  the  accident  obtained  from  the  insurers  the  fol- 
lowing written  document  it  was  held  that  they  were  not  liable  for  any  loss  consequent 
on  the  accident :  "  The  Citizens'  Company  will  consider  themselves  bound  by  their 
policy  of  insurance  on  cargo  and  freight  bill,  by  the  transfer  of  the  same  to  steamboats 
Merrimack  and  Osage  Valley  on  the  part  of  the  owners  of  the  steamboat  Glaucus." 

1  Willard  v.  Millers'  &  Manufacturers'  Ins.  Co.,  24  Mo.  561. 

3  This  was  so  held,  in  the  case  of  Shipton  v.  Thornton,  9  A.  &.  E.  314,  which  was 
a  snit  between  the  master  of  a  vessel  and  the  owner  of  goods.  The  vessel  put  into  an 
intermediate  port  in  distress  and  the  master  forwarded  the  goods  to  the  port  of  destina- 
tion at  a  less  freight  than  that  originally  contracted  for,  and  the  court  held,  that  this 
was  done  under  the  original  contract,  and  the  consignees  were  liable  for  the  whole 
freight  which  they  had  agreed  to  pay,  and  not  merely  for  that  paid  to  the  substituted 
ship.  And  in  Rosetto  v.  Gumey,  11  C.  B.  176,  7  Eng.  L.  &  Eq.  461,  where  in  a  case 
of  insurance  upon  goods,  the  question  was  discussed,  whether  the  master  should  have 
sent  forward  the  goods  from  the  intermediate  port,  the  court  said :  "  If  the  voyage 
is  completed  in  the  original  ship,  it  is  completed  upon  the  original  contract,  and  no 
additional  freight  is  incurred.  If  the  master  transships,  because  the  original  ship  is 
damaged,  without  considering  whether  he  is  bound  to  transship  or  merely  at  liberty  to 
do  so,  it  is  clear  that  he  transships  to  earn  his  full  flight,  and  so  the  delivery  takes 
place  upon  the  original  contract."  The  fact  also,  that  the  change  of  ship  through 
necessity  does  not  dischai^  the  underwriters  on  goods  or  freight  from  any  loss  which 
may  occur  subsequently  to  such  change  of  ship,  shows,  we  think,  conclusively,  that  the 
transportation  is  made  under  the  original  contract.  See  cases  ante,  p.  330,  n.  1,  and 
Field  V,  Citizens'  Ins.  Co.,  11  Mo.  50,  cited  ante,  p.  386,  n.  2. 
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the  insurer,  for  the  latter  does  not  stipulate  that  the  adventore 
shall  be  profitable,  bat  merely  that  he  shall  not  be  prevented  by 
a  peril  of  the  sea  from  carrying  on  the  cargo  and  deUvering  it  in 
safety.^  And  if  the  master  acted  in  this  matter  with  good  faith 
and  reasonable  discretion,  the  shipper  must  pay  the  extra  cost  of 
sending  the  goods  forward.^  And  if  he  does  not  send  them  on, 
at  least  if  it  can  be  done  at  no  greater  expense  than  the  origi- 
nal freight,  it  is  difficult  to  see  how  the  loss  can  be  said  to  be 
total. 

If  the  ship  at  an  intermediate  port,  can  be  repaired  and  take 
on  the  goods,  the  ship-owner  may  require  that  they  should  await 
fcthe  ship's  ability  to  go  on.  If  it  be  for  the  shipper's  advantage 
to  take  the  goods  at  once,  he  may  do  so,  but  then  he  must  pay 
full  freight'  There  is,  therefore,  no  loss  of  freight  in'this  cas^. 
And  this  has  been  held,  where  the  delay  would  have  been  long, 
and  the  goods  were  damaged  by  water,  and  it  would  have  re- 
quired an  expensive  and  long  process  to  dry  them  so  that  they 
could  safely  go  forward.*  And  the  same  rule  applies,  where  the 
ship  after  sailing,  puts  back  in  a  damaged  condition  to  her 
original  port  of  departure.  The  master  is  not  obliged  to  part 
with  the  goods,  except  on  payment  of  the  full  freight,  if  the 
goods  were  in  such  a  condition  that  they  could  be  taken  on  so 
as  to  arrive  in  specie.^ 


1  Thus,  in  Ogden  v.  General  Mntuftl  Ins.  Co.,  2  Duer,  204,  215,  Bosumlh,  J.,  said : 
"  The  nnderwriters  on  freight  do  not  contract  that  the  voyage  shall  jield  a  profit  to  the 
assured,  nor  that  it  shall  not  cost  him  more  to  deliver  the  cargo,  according  to  the  terms 
of  the  bill  of  lading,  than  the  aggregate  gross  amount  of  freight  payable  on  delirery  of 
the  cargo,  or  the  sum  named  in  the  policy  as  the  measure  of  the  underwriters'  liability 
in  case  of  total  loss."  This  point  was  also  determined  in  the  case  of  Everth  v.  Smith, 
2  M.  &  S.  278,  where  a  vessel  which  had  been  detained  by  order  of  the  govenmient  of 
a  foreign  coantry  subsequently  obtained  a  cargo  and  reached  her  port  of  destination 
and  earned  her  fteight,  but  the  expenses  of  the  detention,  made  the  adventure  a  losing 
one,  and  the  court  held  that  the  underwriters  were  not  liable. 

2  Scario  V.  Scovell,  4  Johns.  Ch.  218. 

*  Lord  V.  Neptune  Ins.  Co.,  Sup.  Jud.  Ct,  Mass.,  Nov.  T.  1857';  Jordan  v.  Warren 
Ins.  Co.,  1  Story,  342 ;  Herbert  v,  Hallett,  3  Johns.  Cas.  93 ;  Griswold  v.  New  York 
Ins.  Co.,  1  Johns.  205,  3  id.  321. 

^  Jordan  v.  Warren  Ins.  Co.,  1  Story,  342 ;  Saltus  v.  Ocean  Ins.  Co.,  14  Johns.  138 ; 
Clark  V,  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  104;  Mordy  v,  Jones,  4  B.  &  C.  394; 
Herbert  v,  Hallett,  3  Johns.  Cas.  93. 

^  M'Qaw  V,  Ocean  Ins.  Co.,  23  Pick.  405 ;  Lord  v.  Neptune  Ins.  Co.,  Sup.*Jud.  Ct., 
Mass.,  Nov.  T.  1857 ;  Griswold  v.  New  York  Ins.  Co.,1  Johns.  205 ;  Ogden  v.  Genend 
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The  protraction  of  the  voyage  from  any  cause,  gives  no 
right  of  abandonment,  if  the  ship  finally  arrives  and  earns  her 
freight* 

In  England,  it  has  been  held,  that  the  master  is  bound  to 
repair  the  ship  at  an  intermediate  port,  in  order  to  bring  on  the 
cargo  and  earn  his  freight,  if  this  can  be  done  at  an  expense  less 
than  the  value  of  the  ship  when  repaired,  although  the  expense 
would  be  greater  than  the  value  of  the  freight^  And  if  the 
master  repairs  the  ship  at  an  expense  exceeding  her  value  and 
that  of  her  freight  when  repaired,  and  hypothecates  both  ship 
and  freight  to  pay  the  expenses  incurred,  and  afterwards  pursues 
the  voyage,  delivers  the  goods,  and  the  ship  and  freight  are^ 
seized  by  the  bond  holders,  so  that  the  owner  derives  no  benefit 
from  either,  this  is  still  no  loss  of  freight,  which  enables  him  to 
recover  from  the  insurer  on  that  interest.^ 

Nor  does  the  fact,  that  the  ship  was  totally  lost,  and,  being 
insured,  the  freight  passed  by  abandonment  to  the  underwriters 
on  the  ship,  make  the  underwriter  on  the  freight  liable  if  he 
would  not  have  been  so,  had  the  owner  not  insured  his  vessel.^ 


Mutaal  Ids.  Co.,  2  Duer,  204.  But  this  doctrine  has  been  held  not  to  apply  to  the 
Western  rivers  of  this  country.  Field  v.  Citizens'  Ins.  Co.,  1 1  Mo.  50.  In  this  case, 
A  steamboat  on  a  trip  from  St^  Louis  to  New  Orleans,  put  back  to  St.  Louis  in  a  dam- 
aged state,  and  was  repaired  in  two  weeks.  The  court  held,  that  as  the  trip  could  be 
made  in  half  the  time  it  took  to  repair  the  boat,  and  opportunities  of  reshipment 
occurred  daily,  and  the  character  of  the  cargo  on  Western  waters  was  generally  such 
that  it  should  be  carried  forward  without  delay,  on  account  of  its  perishable  condition 
and  the  uncertain  state  of  the  market,  the  insured  could  abandon  the  freight  and  recorer 
a  total  loss.  See  also.  Roe  v.  Crescent  Mutual  Ins.  Co.  of  New  Orleans,  II  La. 
Ann.  408. 

1  Everth  v.  Smith,  2  M.  &  S.  278 ;  McCarthy  v.  Abel,  5  East,  388. 

'Mois  V,  Smith,  9  C.  B.  94. 

*  Benson  v.  Chapman,  2  H.  L.  Cas.  696,  8  C.  B.  950,  affirming  the  decision  of  the 
Exchequer  Chamber,  which  reversed  that  of  the  Common  Pleas,  6  Man.  &  6.  792. 

^  Scottish  Marine  Ins.  Co.  v.  Turner,  4  H.  L.  Cas.  312,  note,  more  fully  reported 
20  Eng.  L.  &  Eq.  24.  Freight  was  insured  from  Quebec  to  Liverpool.  The  vessel  met 
with  an  accident  while  at  sea,  but  was  kept  afloat  and  arrived  at  Liverpool,  where  the 
cargo  was  delivered  and  the  freight  paid.  But  as  the  vessel  was  a  wreck  she  was  aban- 
doned, and  the  abandonment  being  held  to  relate  back  to  the  time  of  the  disaster, 
carried  with  it  the  pending  freight,  and  the  ship-owners  were  held  bound  to  account  for 
it  to  the  abandonees,  the  underwriters  on  the  vessel.  Upon  this  the  assured  in  the 
policy  on  freight  brought  this  action,  on  the  ground  that,  although  the  cargo  reached 
its  port  of  destination  and  freight  was  paid,  yet  that  they  could  not  hold  it  to  their  own 
Qse,  but  received  it  for  the  abandonees  of  the  ship  which  was  lost  by  a  sea  perilj.  and 

33* 
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Nor  does  it  make  no  difference  in  this  respect,  that  the  ship  and 
freight  are  insured  by  the  same  person.^ 

The  rule  of  fifty  per  cent,  has  been  held  to  apply  to  insurance 
on  freight,  as  well  as  to  the  ship  and  cargo.^  But  as  there  is 
no  loss  of  freight  if  the  goods  can  be  sent  on  so  as  to  arrive  in 
specie,  this  rule,  we  think,  should  not  be  applied.  And  there  is, 
we  apprehend,  a  difference  between  the  freight,  and  the  ship  or 
cargo,  in  this  respect,  which  will  require  dome  caution  in  its 
application  to  freight 

The  actual  loss  of  the  cargo  is  a  total  loss  df  freight,  although 
the  ship  be  not  lost;^  and  if  the  cargo  be  at  the  intermediate 
port  in  such  a  state,  that  to  carry  it  forward  would  endanger  the 


consequently  the  freight  was  lost  to  them  by  such  peril ;  but  the  ooort  held,  that  the 
ease  must  be  treated  precisely  as  if  the  ship  had  not  been  insured,  and  that  as  the 
freight  had  been  earned,  the  underwriters  were  not  liable.  This  case  was  approved  of 
by  Shaw,  C.  J.,  in  Lord  v.  Neptune  Ins.  Co.,  Sup.  Jud.  Ct.,  Mass.,  Nov.  T.  1857,  and 
has  been  followed  by  a  recent  decision  in  New  York,  Fiedler  v.  New  York  Ins.  Co., 
6  Duer,  282.     See  also,  M'Carthy  v.  Abel,  5  East,  388. 

But  a  different  decision  was  given  in  the  case  of  Coolidge  v.  Gloucester  Marine  Ins. 
Co.,  15  Mass.  341.  This  case  was  very  similar  to  that  of  Scottish  Marine  Ins.  Co.  v. 
Turner,  supra.  The  ship  and  freight  were  insured  by  the  same  company.  The  vessel 
put  into  an  intermediate  port  in  distress,  where  she  was  repaired/  atid  the  voyage  was 
afterwards  pursued  and  the  cargo  delivered  in  good  order.  The  freight  earned  was 
the  same,  which  would  have  been  earned  had  the  ship  met  with  no  cBsaster.  The  ship 
and  freight  were  abandoned  while  at  the  intermediate  port,  and  the  abandonment  of  the 
ship  accepted,  but  that  of  the  freight  refused.  It  was  held,  that  ihere  was  a  total  loss 
of  freight  The  reasoning  of  the  court  does  not  seem  to  us  to  bo  satisfactory.  It  pro* 
oeeds  on  the  ground,  that  there  was  a  constructive  total  loss  of  the  ship  at  the  interme- 
diate port,  that  when  the  ship  was  rebuilt  she  was  to  be  considered  as  a  new  ship,  and 
the  case  was  to  be  considered  the  same,  as  if  the  original  ship  "  had  sunk  to  the  bottom 
of  the  ocean,  or  had  been  burned  to  ashes."  The  effect  of  this  decision  is  to  make  an 
insurer  on  freight  liable  for  the  consequences  of  a  contract  with  a  third  party,  which 
would  seem  to  be  inequitable,  and  cannot,  we  think,  be  supported  on  principle  of  on 
authority.  And,  moreover,  there  seems  to  be  no  sufficient  reason  why  the  loss  of  freight 
should  have  been  considered  as  total,  even  if  the  original  ship  had  been  burned,  pro- 
vided the  goods  remained  and  were  forwarded,  and  arrived  at  the  port  of  destination. 

1  Scottish  Marine  Ins.  Co.  v.  Turner,  4  H.  L.  Cas.  312,  80  Eng.  L.  &  £q.  24 ;  Fied- 
ler V.  New  York  Ins.  Co.,  6  Duer,  282. 

^  American  Ins.  Co.  v.  Center,  4  Wend.  45.  It  was  held  in  this  case,  that  if  there 
is  a  technical  total  loss  of  the  vessel  insured  at  an  intermediate  port,  and  the  expense 
of  sending  on  the  caiigo  by  another  vessel  will  exceed  a  moiety  of  the  freight  agreed 
opon  by  a  charter  party,  it  is  a  technical  total  loss  of  the  freight  which  will  authorise 
the  assured  to  abandon.  We  know  of  no  case  resembling  this,  and  no  other  where  this 
precise  point  has  been  so  decided. 

*  See  the  preceding  cases.  .    . 
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safety  of  the  ship,^  or  the  lives  of  the  crew,^  this  is  considered  a 
total  loss ;  so  is  the  constructive  total  loss  6f  the  cargo  by  cap- 
ture or  detention.  But  if  the  loss  of  the  ship  be  made  con- 
structively total)  by  abaddonment,  and  tl^e  insurers  accept, 
repair,  and  offer  to  carry  on  the  cargo  of  a  charterer  who  has 
insured  his  freight,  this  is  no  loss  of  freight  to  him,  any  more 
than  if  the  owners  without  abandoning,  had  repaired. 

If  the  ship  be  injured,  and  a  subsequent  repair  is  necessary, 
which  requires  considerable  delay,  as 'the  master  has  a  right  to 
retain  the  cargo  for  freight,  if  he  delivers  it  up  without  payment 
of  freight,  this  is  his  own  fault,  and  not  a  loss  by  a  peril  for 
which  the  insurers  are  answerable.^ 

If  the  goods  remain  in  specie,  and  are  delivered  to  the  con- 
signee, freight  may  be  demanded,  and  therefore  is  not  lost,  what^ 
ever  be  the  degree  of  deterioration  or  the  amount  of  damage ; 
but  they  must  remain  what  they  originally  were,  and  not  be 
merely  the  products  of  decomposition,  or  fra^ents  of  a  struc- 
ture which  no  longer  exists,*  We  have  already  seen  in  th^  pre* 
ceding  volume  that  if  barrels  or  boxes  in  which  was  oil,  or 
sugar,  or  salt,  arrive  in  good  order,  but  without  the  contents,  the 
shipper  is  liable  for  the  freight  if  the  loss  was  owing  to  an 
intrinsic  defect  in  the  goods,  as  where  they  are  lost  by  decays 
evaporation,  or  leakage,  but  that  the  shipper  is  not  liable  where 
the  contents  are  washed  out  by  a  peril  of  the  sea.®  In  this  lat- 
ter case,  therefore,  as  the  ship-owner  loses  his  freight  by  a  peril 
of  the  sea,  it  follows  that  the  underwriters  are  liable  therefor, 
although  the  barrel  or  box  arrives  in  safety.^ 

If  the  freight  be  wholly  lost,  and  the  ship  can  earn  another 
for  the  same  voyage,  or  for  the  remainder  of  the  voyage,  if  a 
part  has  been  performed,  it  is  said  that  the  new  freight  so  earned. 


^  Whitnej  v,  New  York  Firemen  Ins.  Co.,  18  Johns.  208;  Jordan  v.  Warren  Ins. 
Co.,  1  Story,  342. 

'Hagg  V,  Aagosta  Ins.  &  Banking  Co.,  7  How.  595,  609;  Ogden  v.  General 
Mntoal  Ins.  Co.,  2  Doer,  204;  Williams  v,  Kennebec  Mat.  Ins.  Co.,  31  Maine, 
455. 

*  See  ante,  p.  388,  n.  3. 

*  See  Vol.  I.  p.  215,  n.  4;  and  ante,  p.  382,  n.  1-4,  as  to  what  is  considered  as  an 
osistenco  in  specie. 

*  See  ante,  Vol.  I.  p.  216,  217. 

*  De  Wolf  V.  State  Mat.  F.  &  M.  los.  Co.,  6  Dner,  191. 
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is  to  be  accounted  for  to  the  insurers  on  freight,  as  belonging  to 
them  by  way  of  salvage.^  But  if  the  ship  does  not  pursue  the 
same  voyage,  but  goes  upon,  another,  it  has  been  held  that  the 
underwriters  are  not  entitled  to  the  freight  earned  on  this  sub- 
stituted voyage.* 

In  speaking  of  the  abandonment  of  the  ship,  it  was  remarked 
that  this  transferred  to  the  insurers  all  the  remaining  rights  and 
interests  of  the  insured ;  and  among  these  the  power  of  earn- 
ing a  subsequent  freight  If,  therefore,  the  ship  is  insured  in 
one  place,  and  the  freight  in  another,  and  the  ship  be  abandoned) 
the  insurers  on  the  ship  will  take  whatever  subsequent  freight 
the  ship  may  earn.  But  the  insurers  on  freight  will  take  the 
freight  previously  earned;^  because  every  abandonment  refers, 


1  Green  v.  Royal  Exch.  Ass.  Co.,  6  Taont.  68»  1  Marsh.  447 ;  Eyerth  v.  SmiUi« 

8  M.  &  S.  278.  See  also,  Barclaj  v.  Stirling,  5  M.  &  S.  6 ;  Brocklebank  v.  Sograe, 
1  Moody  &  R.  102. 

>  Jordan  v»  Warren  Ins.  Co.,  1  Story,  342.  In  Charleston  Ins.  &  Tmst  Co.  o. 
Comer,  2  Gill,  410,  freight  was  insored  at  and  from  Monte  Video  to  Cape  Corrientes, 
and  at  and  from  thence  to  Boston.  By  a  charter-party  freight  was  due  in  Boston  on 
the  right  delivery  of  the  caigo.  The  vessel  took  in  a  cargo  at  Monte  Video,  went  to 
Cape  Corrientes,  delivered  her  cargo,  and,  while  loading  another,  was  seized  and  taken 
back  to  Monte  Video,  where  she  was  finally  restored.  The  master  claimed  fall  freight 
firom  the  charterer,  who  refused  to  pay  it,  and  on  a  reference  to  ari>itration,  the  vessel 
was  allowed  $1,200,  and  the  charter-party  was  cancelled.  Cape  Corrientes  being  then 
blockaded,  the  voyage  was  broken  up  and  abandoned.  Forty-seven  days  after  the  cap- 
ture, the  master  diartered  the  vessel  on  another  voyage  from  Monte  Video  to  Havana. 
The  court  held  that  the  vessel  on  being  released  was  not  bound  to  proceed  to  Boston, 
and 'that,  if  she  had,  full  freight  would  not  have  been  earned,  only  part  of  the  cargo 
being  on  board,  that  the  insured  could  recover  as  for  a  total  loss,  deducting  the  sum 
received  by  the  master  on  the  arbitration ;  and  that  the  freight  received  on  the  new 
voyage  did  not  go  as  salvage  to  the  underwriters. 

*  By  the  French  law  an  abandonment  of  the  ship  gave  to  tiie  underwriters  the  benefit 
of  the  freight  pending  at  the  time  of  the  loss.  Boulay  Paty,  tome  3,  p.  481 ;  Valin, 
tome  2,  p.  115;  Emerigon,  c.  17,  ^  9.  In  England  the  point  does  not  appear  to  be 
fully  settled.  See  Li)ke  v.  Lyde,  2  Burr.  882 ;  Morrison  v.  Parsons,  2  Taunt.  407 ; 
Thompson  v.  Rowcroft,  4  East,  34 ;  McCarthy  v.  Abel,  5  East,  388 ;  Ker  v,  Osborne!, 

9  East,  378;  Sharp  v.  Gladstone,  7  East,  24;  Case  v.  Davidson,  5  M.  &  S.  79; 
Davidson  v.  Case,  2  Brod.  &  B.  379 ;  Stewart  v,  Greenock  Mar.  Ins.  Co.,  ^  H.  L. 
Cas.  159.  In  this  country,  it  seems  now  to  be  well  settled  that  the  freight  earned 
prior  to  the  loss,  goes  to  the  underwriter  on  freight,  and  that  earned  subsequent,  to. 
the  underwriter  on  the  ship.  Thus,  in  Coolidge  v.  Gloucester  Ins.  Co.,  15  Mass.  341, 
346,  Mr.  Justice  Putnam  says,  speaking  of  the  loss :  "  Until  that  event  happens,  the 
property  remains  in  the  assured ;  and  the  freight  or  earnings,  belong  to  him  till  that 
time,  if  he  stands  his  own  insurer  for  the  freight;  otherwise  to  the  insurer  on  the 
freight.    But  after  the  loss  has  happened,  the  insurers,  in  virtue  of  the  abandonment. 
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in  point  of  time,  to  the  time  of  the  loss  which  justifies  the 
abandonment  And  in  this  conritrj  where  there  is  an  abandon:- 
ment  and  consif active  total  loss  and  transfer,  there  is  an  appor- 
tionment of  the  freight.  The  part  earned  before  the  loss  going 
to  the  insurers  of  freight,  and  no  more ;  while  that  earned  after- 
wards goes  to  the  owner  of  the  ship,  or  to  his  transferrees  by 
abandonment  And  demurrage,  which  is  allowed  on  capture 
and  subsequent  restoration,  is,  we  think,  so  far  in  the  nature 
of  freight,  that  it  is  to  be  treated  as  salvage  on  the  freight^ 

Freight,  like  all  other  insurable  interests,  may  be  valued  ;  and 
we  should  hold,  on  general  principles,  that  the  valuation  binds 
the  parties,  but  only  in  reference  to  that  property  or  interest 
which  is  valued.  Even  this,  however,  seems  to  be  doubted. 
We  think,  however,  that  if  one  who  is  insured  on  valued  frefght, 
abandons,  but  a  part  of  his  goods,  in  respect  to  which  the  valua- 
tion of  freight  was  made,  arrives  safely,  he  must  account'  for 
the  freight  on  that  part  according  to  the  valuation.  But  if  he 
receives  freight  for  other  goods  carried  safely,  which  belong  to 
other  shippers,  he  is  to  allow  for  what  he  actually  receives  and 
no  more,  because  this  alone  belongs  to  the  insurers  in  the  nature 
of  salvage.^  Where  the  vessel  is  under  a  charter-party,  the 
underwriters  are  sometimes  liable  for  a  total  loss  of  the  freight, 
although  the  goods  have  never  been  on  board,  if  the  goods  are 
contracted  for,  and  the  vessel  prevented  from  loading  by  a  peril 


become  the  owners,  and  are  liable  to  the  repairs  and  expenses,  and  entitled  to  the 
earnings  of  the  ship."  See  also.  United  Ins.  Co.  v.  Lennox,  1  Johns.  Cos.  S77 ; 
Leavenworth  o.  Delafiold,  1  Caines,  573 ;  Simonds  v.  Union  Ins.  Co.,  1  Wash.  C.  C. 
443 ;  Kennedy  i;.  Baltimore  Ins.  Co.,  3  Harris  &  J.  367 ;  Teasdale  v.  Charleston  Ins. 
Co.,  2  Brer.  190. 

1  See  Coggeshall  v.  Read,  5  Pick.  454. 

>  Dnmas  v.  United  States  Ins.  Co.,  12  S.  &  R.  437.  The  freight  in  this  case  was 
Tained  at  $7,500.  The  vessel  was  captured,  and  the  freight  abandoned,  and  the  loss 
paid.  Subsequently,  the  vessel  and  a  part  of  the  cai^  were  restored,  and  the  voyage 
performed  in  safety.  The  insured  owned  part  of  the  cargo,  and  the  rest  was  owned  by 
different  shippers,  and  shipped  at  various  rates  of  freight.  The  underwriters  claimed 
that  the  whole  freight  saved  should  be  estimated,  at  the  rate  of  the  valuation ;  but  the 
insured,  although  he  admitted  his  liability  for  his  own  goods,  according  to  the  valnar 
tion,  yet  claimed  in  respect  to  the 'other  goods,  that  he  was  only  liable  for  the  amount 
actually  received,  and  of  this  opinion  was  the  court,  and  a  doubt  was  expressed 
whether  the  valuation  would  be  binding  upon  him  in  respect  to  his  own  goods. 


394  OK  THB  LAW  OF  MARIKB  IKSURAKCB.  [BOOK  IL 

insured  against^  So  the  terms  of  the  charter-party  in  many 
other  instances  determine  whether  or  not  there  is  a  loss  of  freight. 
Thus,  where  the  risk  is  entire^  and  a  part  of  the  voyage  is  per- 
formed, and  the  voyage  is  thus  broken  up,  this  is  a  loss  of  the 
whole  freight,  even  if  under  an  ordinary  contract  of  shipment, 
freight  pro  rata  would  be  due.' 

Profits  are  so  far  distinct  from  cargo,  that  if  both  are  insured, 
it  is  said  that  there  may  be  a  several  abandonment  of  each.' 
But  it  is  not  easy  to  see  how  any  thing  can  pass  by  the  aban- 
donment of  profits.  For  the  insurers  on  goods  take  by  the 
abandonment  to  them  every  thing  on  which  profits  have  been 
made,  or  can  be  made  or  saved.  Indeed,  it  may  be  remarked,  in 
general,  that  as  an  abandonment  of  the  profits  alone  can  pass 
nothing,  it  is  not  easy  to  see  that  there  can  be  any  effectual 
abandonment  of  profits,  or,  what  would  necessarily  follow,  that 
an  actual  partial  loss  of  profits  can  be  made  constructively  total 
by  abandonment.  If  a  part  of  the  goods,  the  profits  on  which 
are  insured,  is  lost,  this  is  certainly  a  partial  loss  of  the 
profits.* 

If  more  than  half  in  value  of  these  goods  are  lost,  the  owner 
of  the  goods  may  abandon,  and  make  the  loss  total ;  but  if  he 


1  See  ante,  p.  86-88. 

3  See  Atty  v.  Lindo,  4  B.  &  P.  236 ;  Cliarleston  Ins.  &  Trust  Co.  v.  Corner,  2  Gill, 
410;  Livingstdn  v.  Colambian  Ins.  Co.,  3  Johns.  49;  Robertson  v,  Marjoribanks, 
2  Stark.  573. 

*  Abbott  v.  Sebor,  3  Johns.  Cas.  39.  Kent,  J.,  in  this  case,  said :  "  Perhaps  the 
established  rale  in  respect  to  ship  and  cargo  of  a  loss  of  more  than  half  the  value, 
may  be  applicable.  If  so,  the  question  here  will  be,  whether  the  more  profitable  half 
of  the  cargo  might  not  have  been  brought  in  the  same  ship  to  New  York.  I  suggest 
this  as  a  rule  which  may,  perhaps,  apply,  but  without  giving  any  opinion  upon  it." 
In  Tom  V.  Smith,  3  Caines,  245,  it  was  held  that  as  between  the  insured  and  the 
insurer  on  profits,  the  latter  is  entitled  to  an  abandonment.  And  in  Mumfbrd  v.  Hal- 
lett,  1  Johns.  433,  where  the  vessel  and  cai^  were  captured  and  abandoned,  but 
afterwards  restored,  it  was  held  that  the  insured  on  profits  was-  entitled  to  abandon^ 
notwithstanding  the  abandonment  to  the  insurer  on  the  cai^. 

*  In  Loorois  v,  Shaw,  2  Johns.  Cas.  36,  profits  were  insured  from  New  Yoiic  to 
Havre.  The  ship  and  goods  were  captured  and  carried  into  London,  and  five  eighths 
of  the  cai^go  were  restored.  This  portion  was  accepted  by  the  plaintifis  and  appro- 
priated  to  their  own  use.  The  court  held  that,  "  profits  are  necessarily  incidental  and 
subject  to  the  final  disposition  of  the  goods,  on  which  they  are  expected  to  accrue/' 
and  that  as  only  three  eighths  of  the  cai^  were  lost,  there  was  only  a  partial  loss  on 
the  profits  to  that  extent. 
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does,  he  transfers  the  remaining  goods  with  all  their  value,  and 
leaves  nothing  in  himself  to  transfer  by  abandonment  of  the 
profits  alone.  It  would  seem,  therefore,  that  the  fifty  per  cent, 
rule  would  not  apply  to  an  insurance  on  profits,  unless  the 
insured  should  waive  his  right  to  abandon  the  goods,  and  treat- 
ing the  loss  on  them  as  partial,  abandon  the  profits  separately. 
In  theory  this  might  be  possible ;  but  it  would  be  attended  with 
some  difiBculties,  and  can -hardly  be  considered  as  in  fact,  practi- 
cable. It  was  hejid,  in  an  early  case,  that  unless  the  very  ship  in 
which  the  goods  were  shipped,  carried  them  the  whole  way  to 
the  port  of  destination,  there  was  a  loss  of  profits,  thus  making 
the  insurance  on  profits  equivalent  to  a  warranty  that  the  ship 
and  goods  should  both  arrive  in  safety.^  But  this  case  was 
probably  on  a  wager  policy,  and  is  clearly  opposed  to  prin- 
ciple. 

If  the  insurance  be  on  commissions,  there  can  be  no  transfer 
by  abandonment  of  the  right  or  capacity  of  earning  them ;  and 
if  the  peril  has  prevented  the  exercise  of  this  right  or  capacity ; 
there  can  be  nothing  to  abandon,  and  indeed  it  is  difficult  to  see, 
how,  in  practice,  a  party  insured  on  his  commissions  can  make 
any  effectual  abandonment.  But  if  they  have  been  earned ;  and 
the  funds  or  property  from  which  they  are  payable  be  partially 
lost  or  destroyed,  it  is  possible  that  the  remaining  interest  or 
claim  in  the  insured  may  be  subject  to  abandonment;  although 
such  a  state  of  things  is  not  very  likely  to  exist  in  fact.^ 


^  Henricksen  v,  Maigetson,  2  East,  549,  note.  The  vessel  in  this  case  was  lost  at 
an  intennediate  port,  bat  most  of  the  cargo  was  carried  on  at  the  expense  of  the 
underwriters,  and  arrived  in  safety.  Lord  Mansjieldy  C.  J.,  said :  "  The  meaning  of 
the  policy  seems  to  be,  that  the  ship  and  cargo  shall  arrive  at  the  destined  port,  and  is 
on  the  profit  of  that  particalar  ship  and  cargo.  But  the  market  varies  and  may 
depend  on  twenty-fonr  hoars  sooner  or  later ;  so  that  unless  the  very  ship  and  cargo 
arrive,  the  profit  may  fail,  and  the  insarance  is  lost." 

*  See  New  York  Iob.  Co.  v.  Robinson,  1  Johns.  616. 
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SECTION  V. 

«    ■ 

OF  THE  FORM  AND   MANNER   OF  ABANDONMENT. 

No  especial  form  of  abandonment  is  prescribed  by  law  or 
usage ;  ^  but  the  word  "  abandon  "  should  be  used ;  ^  although 
other  phrases  which  meant  distinctly  and  precisely  the  same 
thing,  would  probably  be  sufficient.  Nor  would  it  seem  to  be 
strictly  necessary  that  it  should  be  in  writing,^  or,  if  in  writing, 
in  one  instrument.^  And  it  has  been  implied  from  the  insured's 
handing  over  a  consular  certificate  of  a  loss  and  an  abandon- 
meiit  by  the  master,  who  had  however  no  authority  to  cibandon ; 
the  act  of  the  insured  in  handing  over  the  certificate  being  con- 
sidered a  ratification  of  the  abandonment  by  the  master.^  How- 
ever made,  it  must  be  distinct  and  unequivocal,  and  purport  an 
absolute  abandonment  and  transfer  of  all  salvage  to  the  insurers.^ 
And  it  should  state  substantially  the  grounds  on  which  the 
abandonment  is  made ;  and  the  cause  stated  must  be  a  peril 
within  the  policy.'^    But  a  demand  for  a  total  loss  is  not,  in  our 


1  Bell  V,  Beycridge»  4  Dall.  272, 1  Binn.  52,  note ;  Patapsco  Ins.  Co.  v.  Southgate, 
5  Pet.  604,  622,  per  Thompson,  J. 

*  Parmeter  v.  Todhunter,  1  Camp.  541,  per  Lord  EUenborough,  C.  J. 

'  In  Read  v.  Bonham,  3  Bred.  &  6.  147,  DallaSf  C.  J.,  was  of  the  opinion  at  niti 
priuSf  that  a  parol  abandonment  was  sufficient,  and  the  point  was  not  raised  before  the 
Qourt  in  banc.  See  also,  Patapsco  Ins.  Co.  v.  Soathgate,  5  Pet.  604,  622,  per  Thomp- 
son, J.  In  Crousillat  r.  Ball,  3  Yeates,  375,  378,  it  was  stated  by  counsel  that  "  In  the 
Sapreme  Court  of  the  United  States,  Duncan  w.  Coates,  Judge  Chase  held  that  a  ver- 
bal notice  of  abandonment  to  an  insurance  broker  was  sufficient."  Lord  EUenhorough, 
in  Parmeter  r.  Todhunter,  1  Camp.  541,  said:  "It  would  be  very  well  to  prevent 
parol  abandonments  entirely ;  but  if  they  are  allowed,  I  must  insist  upon  their  being 
express.  An  implied  parol  abandonment  is  too  uncertain,  and  cannot  be  sup- 
ported." 

*  Columbian  Ins.  Co.  r.  Catlett,  12  Wheat.  383,  per  Story,  J. 
^  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  604. 

^  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet.  604 ;  Fuller  v.  M'Call,  1  Yeates,  464. 

7  In  Hazard  t;.  New  England  Mar.  Ins.  Co.,  1  Sumner,  218,  Mr.  Justice  Story  said 
that  he  had  always  supposed  that  a  letter  of  abandonment  must  state  the  cause  of  the 
loss,  but  for  the  purposes  of  the  trial  he  ruled  that  the  one  in  question  was  sufficient. 
In  Peircc  v.  Ocean  Ins.  Co.,  18  Pick.  83,  it  was  stated  that  the  vessel  had  beei^ dam- 
aged, condemned,  and  sold,  but  the  abandonment  was  held  to  be  insufficient,  Shaw^ 
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opinion,  necessarily  and  of  itself  the  equivalent  or  the  evidence 
of  abandonment,  because  it  may  be  only  an  abandonment  itself 
which,  as  a  previous  requisite,  gives  the  right  to  claim  for  total 
loss ;  but  it  has  been  sometimes  so  held ;  and  we  admit  that  it 
should  be  so,  if  the  terms  of  the  demand,  aided  by  the  circum- 
stances of  the  case,  could  give  to  the  demand  the  plain  meaning 
and  intention  of  making  by  it  an  abandonment  and  transfer  of 
salvage.^ 


C.  J.,  sajring :  "  It  has  alreadj  been  mentioned  as  a  requisite  to  a  good  abandonment 
that  it  must  state  the  reasons  and  grounds  upon  which  a  total  loss  is  claimed."    So 
held,  also,  by  Curtis,  J,,  in  a  case  where  the  vessel  was  stated  to  hare  been  condemned. 
Ballard  v,  Roger  Williams  Ins.  Co.,  1  Curtis,  C.  C.  148,  152.    And  if  the  owner 
alleges  one  cause  he  is  bound  bj  it,  and  cannot  recover  on  proof  of  loss  by  another 
peril  insured  against.     Sujdam  v.  Marine  Ins.  Co.,  1  Johns.  181  ;  Dickey  v.  New 
York  Ins.  Co.,  4  Cow.  222 ;  King  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  300.     The 
case  of  Macy  v.  Whaling  Ins.  Co.,  9  Met.  354,  established  an  exception  to  the  general 
rule  to  the  effect  that  where  the  letter  of  abandonment  does  not  state  the  cause  of  the 
loss,  but  refers  to  intelligence  which  the  insured  has  received,  the  abandonment  will 
not  be  defective, ''  because  the  underwriter  can  call  for  the  information  upon  which 
it  is  grounded,  and  time  will  be  allowed  for  the  purpose,  before  he  would  be  required 
to  decide  as  to  his  acceptance  or  refusal."    The  recent  case  of  Heebncr  i\  Eagle  Iiis. 
Co.,  Sup.  Jud.  Ct.,  Mass.,  Nov.  T.  1857,  was  decided  in  conformity  with  this  exception. 
The  letter  of  abandonment  was  as  follows :  "  Having  received  information  of  the  con- 
demnation of  the  steamer  Chesapeake  at  Humboldt,  California,  I  hereby  abandon  all  in 
said  vessel  insured  by  policy,  etc.,  and  claim  as  for  a  total  loss."    This  was  held  suffi- 
cient on  the  ground,  we  presume,  that  if  the  word  "  condemnation  "  did  not  convey  a 
definite  idea  of  the  cause  of  the  loss  to  the  mind  of  the  insurer,  he  could  have  asked  for 
the  information  which  the  assured  had  received.    In  Ralston  v.  Union  Ins.  Co.,  4 
Binn.  386,  400,  the  letter  of  abandonment  was  as  follows :  "  A  letter  from  Messrs.  T. 
Davy,  and  J.  Roberts,  dated  London,  July  8,  1805,  and  which  came  to  hand  yester- 
day, advises,  '  We  have  now  letters  from  Messrs.  J.  Ridgway,  Mertens  &  Co.,  and 
Mr.  Hemphill,  of  the  27th  ult.  and  1st  inst.,  by  the  first  of  which  we  learn  that  the 
ship  having  been  condemned  as  not  sea-worthy,  would  be  sold  for  the  benefit  of  the 
underwriters.'    The  above  information  alludes  to  the  ship  Benjamin  Franklin  as  she 
lay  at  Antwerp,  and  in  consequence  thereof,  I  do  hereby  abandon  the  three  fourth  parts- 
of  said  ship,  and  claim  as  for  a  total  loss."    The  court  said  that  although  the  manner 
in  which  this  letter  was  penned  was  very  questionable,  yet  that  they  were  warranted 
to  infer  from  the  tenor  of  the  letter,  that  the  different  papers  were  exhibited  there- 
with to  the  underwriters,  and  if  these  contained  a  valid  cause  of  abandonment,  it 
would  be  sufficient,  although  it  was  not  formally  expressed.    In  Citizens  Ins.  Co.  of 
Missouri  V.  Glasgow,  9  Mo.  406,  the  letter  of  abandonment  stated  that  the  steamboat 
insured  having  been  nearly  destroyed  by  a  late  disaster,  and  being  completely  beyond 
repairs,  was  abandoned.    It  was  held  that  though  this  might  be  insufficient  in  a  marine 
policy,  yet  as  the  boat  had  been  towed  to  the  port  where  the  insurance  company  was 
located,  and  they  had  caused  a  thorough  investigation  into  the  condition  of  the  boat, 
after  they  received  notice  of  the  abandonment,  it  was  enough. 
1  In  Cassedy  v.  Louisiana  State  Ins.  Co.,  18  Mart.  La.  421,  a  simple  demand  for  a 
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If  without  abandonment  a  total  loss  is  paid,  this  must  pro- 
ceed only  on  the  ground  that  it  was  unnecessary,  from  the  entire 
absence  of  salvage ;  and  therefore  if  any  salvage  comes  up  after- 
wards, it  would  pass  to  the  insurers  as  paid  for  by  them.  And 
if  an  abandonment  is  wanting  in  any  formaUty,  the  insured 


total  loss,  withont  the  canse  of  the  loss  being  stated,  or  any  oflRsr  to  abandon  made, 
was  held  sufficient  to  entitle  the  assured  to  recoyer.  This  case  is  wholly  unsupported 
by  authority.  Mr.  PhiUips,  in  his  work  on  Insurance,  \  1682,  says :  "  A  letter  to  the 
underwriters,  containing  a  statement  of  the  loss,  and  inclosing  an  account  of  the  sale 
of  the  property,  and  claiming  the  balance  of  the  amount  insured,  after  giying  credit 
for  the  salvage,  was  held  to  be  a  sufficient  abandonment.  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Pet.  604.  Mr.  Justice  Thomptoiif  giving  the  opinion  of  the  court  said,  that  a 
letter  malcing  such  a  statement  and  claim,  "  leaves  no  doubt  as  to  the  intention  and 
understanding  of  the  parties."  This  brief  statement  of  the  case  may,  we  apprehend, 
lead  to  an  erroneous  impression,  not  only  of  the  point  decided,  but  also  Of  the  mean- 
ing of  the  language  of  Mr.  Justice  TTumpmm,  above  cited.  The  plaintiffs  stated  in 
their  letter  that  they  forwarded  thereby  the  protest  and  surveys  of  ihe  vessel,  and  said 
they  had  heard  before  of  the  condemnation  of  the  vessel,  but  did  not  know  the  cause 
till  then,  and  also  stated  that  they  would  forward  by  the  next  boat  a  statement  of  the 
loss,  with  the  necessary  vouchers.  The  receipt  of  this  was  acknowledged  by  the  nn- 
derwriten,  who  said  that  the  further  proofs  of  loss  should  receive  immediate  attention 
on  arrival.  When  these  were  sent,  together  with  a  statement  of  the  loss,  the  under- 
writers replied  that  they  had  resolved  to  take  time  to  consider  about  the  adjustment  of 
the  loss.  The  protest  contained  an  abandonment  by  the  master.  Mr.  Justice  Thomp- 
son said :  "  This  correspondence,  independent  of  the  protest,  leaves  no  doubt  as  to  the 
intention  and  understanding  of  the  parties  with  respect  to  the  abandonment.  This 
would,  however,  be  matter  of  inlerence  only.  But  the  protest  is  direct  and  explicit 
both  in  form  and  substance." 

Lord  Ellenborough  in  Parmeter  v.  Todhnnter,  1  Camp.  541,  held  that  a  demand  for 
a  total  loss  did  not  amount  to  an  abandonment,  and  the  same  was  assumed  to  be  the 
law  in  Watson  v,  Ins.  Co.  of  N.  A.,  1  Binn.  47.  See  also,  Martin  ».  Crokatt,  14 
East,  465.  In  Murray  v,  Hatdi,  6  Mass.  465,  478,  Semdl,  J.,  said  :  "If  a  loss  had 
been  proved  in  this  case,  total  in  its  own  nature  and  in  the  sense  of  the  parties  to  this 
contract,  limited  as  it  is  by  the  memorandum  which  has  been  considered,  a  statement 
of  the  salvage  remaining  is  all  that  would  be  requisite  in  my  opinion,  to  the  claim  of 
the  assured  to  a  total  loss ;  that  is  to  enable  him  to  recover  the  sum  insured,  deduct- 
ing the  amount  of  salvage  received  by  the  assured  or  his  agent.  In  this  opinion, 
however,  my  brethren  do  not  concur  with  me."  The  question  was  raised  in  Peirce  r. 
Ocean  Ins.  Co.,  18  Pick.  83,  93,  but  was  not  decided ;  Shaw,  C.  J.,  said :  **  A  ques- 
tion has  been  made  whether  a  claim  for  a  total  loss  does  not  necessarily  imply  an 
abandonment.  It  is  difficult  to  answer  a  question  thus  nakedly  presented.  Upon 
principle,  it  would  seem,  that  a  mere  claim  for  a  total  loss  does  not  necessarily  imply 
an  abandonment,  because  in  some  cases  a  total  loss  may  be  recovered  without  aban- 
donment. But  commonly  a  claim  for  a  total  loss  will  be  accompanied  by  a  statement 
of  facts  and  circumstances,  by  the  reasons  and  grounds  of  claim  upon  which  the. 
assured  proceeds,  and  such  statements  of  the  grounds  of  claim  may  perhaps  carry  as 
plain  an  implication  of  actual  abandonment  as  could  be  done  by  express  words." 
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may  waive  all  objection ;  and  they  do  this  by  calling  for  the 
proof  and  acting  as  if  the  abandonment  were  altogether  suffi- 
cient.^ 


SECTION    VI. 

OF  THE  ACCEPTANOE  OF  ABANDONMENT. 

This  is  never  necessary  to  the  full  effect  of  an  abandon- 
ment, because  the  rights  of  the  insured  do  not  depend  on  the 
acknowledgment  or  assent  of  the  insurers.  But  if  formally 
made,  by  those  having  authority,^  it  binds  the  insurers,  admits 
an  abandonment  and  a  valid  claim  for  total  loss,  and  supplies  all 


1  In  M'Lellan  v.  Maine  F.  &  M.  Ins.  Co.,  12  Mass.  246,  the  nnderwriters  were 
informed  of  the  loss,  and  a  demand  was  made  for  the  whole  sum  insured,  and  sundry 
payments  were  afterwards  made  on  account  of  this  demand.  It  was  held  that  "  the 
jury  were  warranted  to  conclude  either  that  there  had  hcen  an  offer  to  abandon,  or 
that  both  parties  considered  the  chance  of  recovery  as  altogether  hopeless,  and  that  an 
abandonment  would  therefore  be  an  idle  ceremony ;  and  that  the  loss  was  thereupon 
adjusted,  and  the. defendants  agreed  to  pay  the  sum  demanded.  If  such  an  agreement 
were  made,"  said  the  court,  "  without  any  fraud  or  mistake,  the  defendants  are  bound 
by  it ;  and  cannot  now  object  the  want  of  evidence  of  a  formal  offer  of  abandon- 
ment." See  also,  M'Intire  v.  Bowne,  1  Johns.  229.  In  Calbreath  v.  Gracy,  1  Wash. 
C.  C.  219,  it  was  urged  that  the  underwriters  when  they  received  notice  of  the  loss, 
instead  of  offering  to  pay,  called  for  the  papers  to  prove  the  loss,  and  thus  dispensed 
with  the  necessity  of  a  formal  offer  to  abandon.  Mr.  Justice  Washington  said  :  "  It  is 
a  sufficient  answer  to  say  that  on  the  10th  July  (the  day,  notice  was  given),  no  demand 
of  payment  was  made  or  offer  to  abandon.  The  underwriters  were  not  bound  to 
hasten  the  assured  in  making  their  election,  nor  offer  to  pay  before  it  was  demanded. 
The  demand  of  payment  never  was  made  until  December,  nearly  four  months  after 
the  assured  had  received  notice  of  the  capture.  Whether  the  demand  then  was 
equivalent  to  a  more  formal  abandonment,  I  will  not  determine,  but  if  it  were,  it  was 
unreasonably  delayed,  and  so  as  to  defeat  every  chance  of  recovery,  which  the  under- 
writers would  have  had,  if  the  demand  had  been  made  on  the  10th  of  July,  or  in  a 
reasonable  time  afterwards." 

^  In  Beatty  v.  Marine  Ins.  Co.,  2  Johns.  109,  the  act  incorporating  the  company 
provided  that  "  no  money  on  losses',  arising  on  any  policy,  should  be  paid  without  the 
approbation  of  at  least  four  of  the  directors,  with  the  president  and  his  assistants,  or 
a  majority  of  them."  It  was  held  that  an  acceptance  of  an  abandonment  made  by 
the  president  and  his  assistants  without  the  concurrence  of  the  four  directors,  was  not 
binding  on  the  company. 
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want  of  fonnality  in  the  abandonment^  And  becaiLse  the 
acceptance  is  not  necessary  to  give  the  insoied  his  rights,  there 
is  no  obligation  on  the  insurers  either  to  accept,  or  to  declare 
that  they  do  not  accept.  K  they  say  nothing  and  do  nothing, 
the  conclnsion  shonld  be  that  they  do  not  intend  to  accept, 
and  then  the  insured  is  left  to  whatever  rights  and  remedies  he 
may  have  apon  his  contract^  There  is  no  especial  form  for 
an  acceptance ;  whatever  indicates  sufficiently  an  intention  to 
accept  will  have  this  effect ;  and  it  has  been  said,  and  on  good 
grounds,  that  if  the  insurer  refuses  to  accept,  and  expressly  de- 
clares that  he  intends  not  to  accept,  but  nevertheless  does  some 
act  which  can  be  understood  or  justified  only  as  the  exercise  of 
a  right  which  nothing  but  an  acceptance  could  give,  his  act  con* 
trols  his  words,  and  he  will  be  held  to  have  accepted  the  aban- 
donment^    On  the  other  hand,  if  the  assured  does  what  might 


1  In  Smith  v.  Robertson,  2  Dow,  474,  482,  the  vessel  was  captured,  abandoned,  and 
the  abandonment  accepted.  On  the  afternoon  of  the  same  day,  news  came  that  the 
vessel  had  i>ccn  recaptured.  The  underwriters  were  held  liable  on  the  ground  that 
"  they  could  not  be  allowed  to  say  that  the  loss  Was  not  total,  after  they  had  admitted 
that  it  was,  and  acquiesced  in  the  abandonment  as  for  a  total  loss." 

'  Mr.  Justice  Story  in  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27,  81,  states  the  law 
as  follows  :  "  The  underwriter  is  not  bound  to  signify  his  acceptance  within  a  reasona- 
ble time ;  nor  can  his  silence,  per  se,  be  proof  of  his  acceptance.  If  he  says  nothing 
and  does  nothing,  the  proper  conclusion  is,  that  he  does  not  mean  to  accept.  And 
this  conclusion,  so  reasonable  in  ordinary  cases,  applies  with  still  more  force  to  cor- 
porations, because  from  their  mode  of  doing  business,  deliberation  of  the  board  of 
directors  is  usually  required ;  and  silence  in  such  a  case  is  certainly  less  significant, 
than  it  might  otherwise  be  presumed  to  be."  See  also.  Badger  v.  Ocean  Ins.  Co.,  23 
Pick.  347.  But  in  Hudson  v.  Harrison,  3  Brod.  &  B.  97,  a  case  decided  a  year  earlier, 
it  was  held  that  underwriters  who  intend  to  refuse  an  abandonment,  must  do  so 
within  a  reasonable  time,  and  their  not  having  refused  in  this  case  till  three  months 
after  the  abandonment  was  made,  was  held  to  prove  their  acquiescence.  We  do  not 
ihink  that  this  would  be  regarded  as  law  by  the  American  courts.        ^ 

*  Pccle  i\  Merchants'  Ins.  Co.,  3  Mason,  27,  81,  per  Story,  J. ;  Badger  v.  Ocean  Ins. 
Co.,  23  Pick.  347,  355.  We  have  before  considered  the  effect  which  the  act  of  the 
repairing  the  ship  by  the  underwriters  has  ui>on  their  refusal  to  accept  the  abandon- 
ment, and  merely  refer  to  it  here.     Sec  ante,  p.  362,  n.  1. 

In  Griswold  t;.  New  York  Ins.  Co.,  1  Johns.  205,  3  Johns.  321,  which  was  an  action 
on  a  policy  on  freight,  tlie  vessel  was  damaged  and  put  back  to  her  port  of  departure, 
and  the  a^ent  of  the  defendants,  who  were  also  the  insurers  of  the  ship,  was  on  board 
and  superintended  and  directed  the  unloading  of  the  ship.  It  was  claimed  that  this 
amounted  to  an  acceptance  of  the  abandonment,  but  the  court  held  that  the  acts  of  the 
agent  were  only  such  as  were  requisite  to  the  unloading  and  repairing  of  the  ship,  and 
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defeat  and  avoid  his  abandonment,  the  insurers  may  waive  the 
effect  t)f  these  acts,  and  they  do  so  by  continuing  to  treat  the 
abandonment  as  originally  invalid.^ 

As  a  demand  for  a  total  loss  is  not  conclusive  proof  of  aban- 
donment, so  neither  is  a  payment  of  a  total  loss  conclusive 
proof  of  abandonment  and  acceptance ;  but  it  would  raise  a 
strong  presumption  to  that  effect^  and  if  made  with  a  knowledge 
of  all  the  circumstances,  would  doubtless  bar  the  insurers  from 
availing  themselves  of  any  want  either  of  abandonment  or  ac- 
ceptance.2  It  has  been  held  that  a  purchase  of  the  ship  by 
insurers,  from  those  who  bought  at  a  sale  by  the  master  without 
necessity,  was  not  equivalent  to  acceptance,  and  no  admission  of 
liability  for  a  total  loss.' 


SECTION    VIL 

AT  WHAT  TIME  THE  ABANDONMENT  MAT  OR  SHOULD   BE  MADE. 

In  general,  the  insured  has  the  right  of  abandonment  when 
the  ship,  for  all  the  purposes  of  the  voyage,  is  taken  from  the 
master's  control  by  a  peril  insured  against,  and  it  is  uncertain 


•  

were  not  referable  to  the  subject  of  freight.  Lord  Kenyan,  C.  J.,  held  in  Thelluson  v. 
Fletcher,  1  £sp.  73,  that  where  a  partial  loss  had  taken  place,  and  the  insared  wrote 
to  the  underwriters  informing  them  of  the  particulars  of  the  injury,  and  the  answer 
was  returned  that  they  desired  that  the  assured  would  do  the  best  they  could  with 
the  damaged  property,  this  was  not  an  acceptance  of  an  abandonment  if  any  were 
made. 
1  Maryland  Ins.  Co.  v.  Bathnrst,  5  Oill  &  J.  159. 

*  In  Tnnno  v.  Edwards,  12  East,  488,  the  underwriter  brought  an  action  to  recover 
back  money  paid  under  the  following  circumstances.  The  cargo  insured  was  seized 
and  confiscated  by  the  Dutch  government.  Before  theTproofs  of  the  loss  arrived,  the 
plaintiff  agreed  to  pay  the  defendant  £50  per  cent,  on  account,  which  was  accordingly 
done.  The  cargo  was  valued  in  the  policy  at  £1,500.  The  Dutch  government 
finally  consented  to  restore  half  the  proceeds  of  the  cargo,  which,  after  deducting  all 
expenses,  amounted  to  more  than  the  sum  at  which  it  was  valued,  and  this  amount 
was  paid  over  to  the  defendant.  The  court  held  that  if  the  loss  had  been  total,  the 
underwriter  could  have  maintained  his  action,  the  assured  having  received  more  than 
indemnity,  but  the  loss  not  being  total,  there  being  no  abandonment,  the  defendant 
was  entitled  to  a  verdict. 

*  Badger  v.  Ocean  Ins.  Co.,  23  Pick.  347. 

34» 
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when  he  can  again  have  the  control  of  the  ship,  in  a  condition 
to  renew  the  voyage,  or  the  cost  of  putting  her  in  that  condition 
is  out  of  proportion  to  her  value.^ 

While  we  may  look  only  at  the  facts  as  they  seemed  then  to 
be,  when  we  inquire  into  an  exercise  of  extraordinary  power  by 
the  master,  as  in  selling  a  ship,  it  is  said  to  be  the  rule  in 
respect  to  an  abandonment,  that  it  must  be  justified,  not  by 
seeming,  but  only  by  existing  facts.  If  a  vessel  be  captured  and 
the  owners  upon  receiving  intelligence  of  this,  abandon  her,  and, 
before  the  abandonment  is  made,  she  is  restored  to  the  captain 
in  condition  to  prosecute  the  voyage,  this  makes  the  abandon- 
ment void,  although  neither  the  insurers  nor  insured  had,  or 
could  have  had  any  intelligence  of  this  restoration.^  But  this 
does  not  prevent  the  abandonment  from  being  valid,  if  the  cir- 
cumstances existing  at  the  time  it  is  made,  are  such  as  would 


1  In  Peclc  V.  Merchants'  Ins.  Co.,  3  Maaon,  27, 65,  Mr.  Justice  Story  said :  "  If  there  he 
anj  general  principle,  that  pervades  and  governs  the  cases,  it  seems  to  be  this,  that  the 
right  to  abandon  exists,  whenever  from  the  circumstances  of  the  case,  the  ship,  for  all 
the  useful  purposes  of  a  ship  for  the  voyage,  is,  for  the  present,  gone  from  the  control 
of  the  owner,  and  the  time  when  she  will  be  restored  to  him  in  a  state  to  resume  the 
voyage  is  uncertain,  or  unreasonably  distant,  or  the  risk  and  expense  are  dispropor^ 
tioncd  to  the  expected  benefit  and  objects  of  the  voyage."  This  language  seems  to  be 
applicable  to  the  case  of  capture,  and  perhaps  to  blockade  and  embai^go,  but  Dd  to 
the  submersion  or  stranding  of  the  vessel,  unless  the  loss  is  in  the  highest  degree  prob- 
able.    Sec  post,  p.  404,  n.  2  and  3. 

*  Church  V.  Bedient,  1  Caines,  Cas.  21 ;  Hallett  v.  Peyton,  1  Caines,  Cas.  28;  Penny 
V.  New  York  Ins.  Co.,  3  Caines,  155;  overruling  Mumferd  r.  Church,  1  Johns.  Cas. 
147;  Slocum  v.  United  Ins.  Co.,  1  id.  151 ;  Muiray  v.  United  Ins.  Co.,  2  id.  263  ; 
Livingston  r.  Hastie,  3  id.  293.  This  point  was  raised  but  not  decided,  in  Dorr  v. 
New  England  Marine  Ins.  Co.,  4  Mass.  221,  Mr.  Chief  Justice  Parsons  obsening,  that 
in  a  case  in  the  Circuit  Court  for  the  Massachusetts  District,  it  was  admitted  by  coon* 
sel  to  be  the  usage  of  merchants  to  be  govenied*  by  the  facts  of  which  intelligence  had. 
been  received,  and  the  court  considered  the  law  to  be  in  accordance  with  the  usage.  Tbe 
law  was  so  laid  down  in  Scotland,  Robertson  v.  Stewart,  Bell,  Comm.  520,  but  when 
the  case  came  before  the  House  of  Lords,  it  was  decided  on  another  point.  Smith  r. 
Bobertson,  2  Dow,  474.  But  in  this  country,  although  a  doubt  was  formerly 
by  Mr.  Justice  T^asAin^ton,  in  Beale  v.  Pettit,  1  Wash.  C.  C.  241,  yet  the  law  is 
well  settled,  that  the  state  of  facts  actually  existing  at  the  time  of  the  abandonment 
detennincs  the  right  of  the  assured.  Marshall  v.  Delaware  Ins.  Co.,  4  Cranch,  S02, 
2  Wash.  C  C.  54  ;  Alexander  v.  Baltimore  Ins.  Co.,  4  Cranch,  370 ;  Adams  v.  I>ela- 
'Ware  Ins.  Co.,  3  Binn.  287.  In  England,  the  point  was  presented  in  some  cases,  Hain- 
bridge  r.  Ncilson,  10  East,  329;  Naylor  v.  Taylor,  9  B.  &  C.  718;  Parsons  v.  Scott, 
2  Taunt.  363|;  but  under  the  English  rule,  stated  tn/ra,  it  was  not  necessary  to  decide 
.  it.  Lord  Ellenborough,  however,  in  the  first  of  these  cases,  at  Nisi  Prius,  held  that  tbe 
<  insured  was  entitled  to  recover. 
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justify  iV  although  later  events  show  the  peril  or  the  loss  to 
have  been  much  less  than  was  supposed,  and  the  recovery  of  the 
vessel  easier  and  less  costly.^ 


^  In  England  the  law  is,  that  the  state  of  facts  existing  at  the  time  the  action 
is  broaght,  and  not  that  at  the  time  of  the  abandonment,  determines  the  right  of 
the  assured  to  recover.  Lord  Mansfield,  in  Hamilton  v.  Mendes,  2  Bnrr.  1198,  1210, 
states  the  rule  as  follows :  "  The  plaintiff's  demand  is  for  an  indemnity.  His  action 
then  must  be  founded  upon  the  nature  of  his  daronitication,  as  it  really  is,  at  the  time 
the  action  is  brought.  It  is  repugnant,  upon  a  contract  of  indemnity,  to  recover  as  for 
a  total  loss,  when  the  final  event  has  decided  that  the  damnification  is  in  truth  an 
average,  or  perhaps  no  loss  at  all."  It  is  true  that  in  this  case,  the  vessel  was  restored 
before  abandonment,  so  that  the  question  did  not  arise,  whether  the  facts  at  the  time  of 
the  abandonment,  or  those  at  the  time  of  the  bringing  of  the  action  should  determine 
the  fact  of  the  loss  ;  but  the  language  above  cited,  is  the  foundation  for  the  rule  as  it 
now  exists  in  England.  McCarthy  v.  Abel,  5  Enst,  388 ;  Patterson  v.  Ritchie,  4  M.  & 
S.  393 ;  Bainbridge  v.  Neilson,  10  East,  329;  Naylor  v.  Taylor,  9  B.  &  C.  718;  Far- 
sons  r.  Scott,  2  Taunt.  363.  See  note,  supra.  Lord  Eldon,  in  Smith  v.  Robertson, 
2  Dow,  474,  doubts  the  correctness  of  the  rule,  but  it  seems  to  be  well  established  by 
authority.  In  this  country,  the  rule  seems  to  bo  equally  well  settled  that  the  right  of 
abandonment  depends  upon  the  facts  existing  at  the  time  when  it  is  made,  and  cannot 
remain  in  suspense,  or  be  divested  by  subsequent  events.  Peele  r.  Merchants'  Ins. 
Co.,  3  Mason,  27,  61 ;  Humphreys  v.  Union  Ins.  Co.,  3  Mason,  429 ;  Cincinnati  Ins. 
Co.  r.  BakewcU,  4  B.  Mon.  541  ;  Rhinelander  v.  Ins.  Co.  of  Pennsylvania,  4  Crancli, 
29 ;  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268 ;  Jnroel  v,  Marino  Ins.  Co.,  7  Johns. 
412;  Lee  v.  Boardman,  3  Mass.  238;  Dutilh  v.  Gatliffc,  4  Dull.  446,  4  Cranch,  31, 
note ;  Scbieffelin  v.  New  York  Ins.  Co.,  9  Johns.  21 ,  26.  In  Munson  v.  New  England 
Marine  Ins.  Co.,  4  Mass.  88,'  the  loss  was  not  payable  by  the  terms  of  the  policy,  until 
sixty  days  after  notice  of  the  loss.  At  the  time  the  abandonment  was  made  the  vessel 
was  detained  by  captors,  but  was  restored  before  the  expiration  of  the  sixty  days.  The 
court  held,  that  the  right  to  recover  for  a  total  loss  vested  in  the  assured  by  the  aban- 
donment and  could  not  be  affected  by  the  credit  given  to  the  assurers.  In  IDutilh  v. 
Gatlifie,  supra,  it  was  held,  that  if  the  abandonment  was  made  before  the  vessel  was 
restored,  though  afWr  the  decree  of  acquittal,  it  was  valid,  and  the  assured  might 
recover  as  for  a  total  loss,  but  this  point  has  been  determined  otherwise  by  the  Supreme 
Coart  of  the  United  States.  Marshall  v.  Delaware  Ins.  Co.,  4  Cranch,  202.  Marshall, 
C.  J.,  said :  "  The  court  cannot  snppose  such  a  danger  to  have  existed  after  a  final 
sentence  of  acquittal,  unless  some  order  of  a  court  relative  to  a  reconsideration  could 
be  shown,  or  it  should  appear  that  some  other  delays  were  interposed  by  the  court 
which  had  pronounced  the  sentence,  or  by  the  sovereign  of  the  captor."  In  a  subse- 
quent case  in  Pennsylvania,  the  court  distinguished  these  two  cases  on  the  ground,  that 
in  I>utilh  r.  GatlifTe,  the  vessel  had  been  condemned  by  an  inferior  court,  from  which 
an  appeal  might  have  been  taken,  and  it  was  held,  that  after  an  acquittal  and  an  order 
of  restitution  had  been  given  by  the  court  of  last  resort,  an  abandonment  could  not  be 
made,  although  it  were  before  the  vessel  had  been  actually  restored.  Adams  v.  Dela- 
ware Ins.  Co.,  3  Binn.  287. 

'  See  cases  cited  in  preceding  note.  In  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27, 
40,  Story,  J.,  said  :  "  We  are  not  to  judge  of  this  case  by  subsequent  events,  except  so 
far  as  they  operate  by  way  of  evidence  upon  tlie  preexisting  state  of  the  ship.    The 
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For,  it  is  distinctly  held  that,  if  a  stranded  ship  be  aban- 
doned, under  circumstances  which  sufficiently  indicate  the  hope- 
lessness of  her  condition,  this  abandonment  is  valid,  although 
the  purchasers,  or  the  insurers,  may  succeed  in  getting  her  off 
and  repairing  her  with  little  difficulty  or  cost;  the  ship  being 
found  not  to  be  in  so  bad  a  condition  as  was  thought,  and  in 
such  a  state  that  a  subsequent  abandonment  would  have  been 
ineffectual.^ 

It  is  quite  certain,  however,  that  neither  stranding,^  nor  sub- 
mersion,^ nor  any  loss  that  leaves  the  probability  of  recovery, 
gives,  of  itself,  at  once,  and  necessarily,  the  right  to  abandon ; 
for  it  is  the  duty  of  the  master  to  examine  sedulously,  and  use 
to  the  best  of  his  skill  and  power,  all  means  for  recovery ;  and 
there  is  no  right  to  abandon  until  these  means  are  used,  or  until 
it  is  obvious  from  the  nature  of  the  loss  or  the  circumstances 
attending  it,  that  there  is  but  little,  if  any  hope  of  success. '  In 
the  case  of  capture,  however,  it  is  said  that  this  is  a  constructive 
total  loss,  while  the  ship  is  in  the  hands  of  the  captors ;  but  lia- 
ble to  become  only  partial,  if  abandonment  is  not  made  till  she 
is  returned  to  her  owners.*  And  if  a  vessel,  however  lost  for  a 
time,  be  afterwards  restored  to  the  owners,  she  may  still  be 


right  of  abandonment  depended  altogether  upon  the  facts  as  they  then  were,  and  apon 
the  conclusions  which  reasonable  men  ought  then  to  hare  drawn  from  them  in  the 
exercise  of  sound  discretion." 

1  Peele  r.  AEerchants'  Ins.  Co.,  3  Mason,  27;  Fontaine  v.  Phoenix  Ins.  Co.,  11  Johns. 
293;  King  v.  Middletown  Ins.  Co.,  I  Conn.  184;  Howland  v.  Marine  Ins.  Co., 
2  Cranch,  C.  C.  474. 

^  Bosley  v.  Chesapeake  Ins.  Co.,  3  Oill  &  J.  450;  Wood  v.  Lincoln  &  Kennebec 
Ins.  Co.,  6  Mass.  479;  Patrick  v.  Commercial  Ins.  Co.,  11  Johns.  9,  per  Kent,  C.  J.; 
Howland  v.  Marine  Ins.  Co.,  2  Cranch,  C.  C.  474. 

*  In  Anderson  v.  Royal  Exch.  Ass.  Co.,  7  East,  38,  42,  Lord  EUenborough,  C.  J., 
seems  to  have  been  of  the  opinion  that  an  effectual  abandonment  might  be  made  of  a 
cargo  of  com,  while  it  was  under  water.  And  in  Poole  v.  Protection  Ins.  Co.,  14 
Conn.  47,  58,  it  is  stated  that  the  liability  of  the  insurers  attached  the  moment  the 
goods  were  submerged.  These  remarks,  we  think,  are  incorrect,  and  the  doctrine  of 
the  text  is  fully  supported  by  the  case  of  Sewall  v.  United  States  Ins.  Co.,  1 1  Pick. 
90,  where  Shaw,  C.  J.,  said  :  "  We  think,  therefore,  it  comes  to  this,  that  submersion, 
like  stranding,  or  other  serious  disaster,  is  to  be  taken  in  connection  with  other  circum- 
stances in  determining  whether  the  loss  is  or  is  not  total.  These  circumstances, 
among  others,  are  the  depth  of  the  water,  the  distance  from  shore,  the  condition  of  the 
bottom,  whether  soft  or  rocky,  the  roughness  or  smoothness  of  the  sea,  the  season  of 
the  year,  and  whetlier  the  means  of  relief  are  at  hand." 

*  See  ante,  p.  402,  n.  2,  p.  403,  n.  1. 
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abandoned  if  the  costs,  charges,  burdens,  or  liens  upon  her, 
springing  from  the  loss,  are  sufficient  in  amount  to  make  the 
loss  total,^  but  not  otherwise.^  And  it  is  a  question  for  the  jury- 
in  every  case,  whether  the  recapture  has  deprived  the  assured 
of  his  right  to  abandon.^ 

In  wager  policies,  any  loss  of  the  voyage,  may  give  the  as- 
sured the  right  to  abandon  the  ship,*  but  this  is  not  true  in 
respect  to  an  interest  policy.  The  insurance  is  "  on  the  ship  for 
the  voyage,"  and  that  is  an  undertaking  on  the  part  of  the 
underwriter  that  the  ship  shall,  nothwithstanding  the  perils 
insured  against,  be  physically  able  to  perform  the  voyage ;  and 
the  insurers  do  not  warrant  that  the  assured  shall  gain  by  the 
voyage,  and  it  is  consequently  of  no  importance,  if  the  voyage 
is  given  up,  that  it  could  not  have  been  performed  save  at  a 
loss,  if  the  ship  was  capable  of  going  on.^ 


^  M'lver  V.  Henderson,  4  M.  &  S.  576 ;  Cologan  u.  London  Abs.  Co.,  5  M.  &  S. 
447;  Holdsworth  v.  Wise,  7  B.  &  C.  794 ;  Hamilton  v.  Mendes,  2  Burr.  1198,  1209; 
Messonier  v.  Union  Ins.  Co.,  1  Nott  &  McC.  155.  Jn  Dean  v.  Hornby,  3  Ellis  &  B. 
180,  24  £ng.  L.  &  Eq.  85,  a  vessel  insured  under  a  time  policy  was  captured  and 
recaptured  and  sent  to  England.  On  the  way,  and  after  the  risk  had  expired,  she  met 
with  a  sea  peril,  and  was  taken  into  port  for  repairs,  and  was  there  sold  by  the  prize 
master.  From  the  time  of  the  capture,  the  vessel  had  been  in  the  possession  of  the 
prize  crew.  On  her  arrival  in  England,  proceedings  were  had  in  the  Admiralty  Court, 
without  prejudice  to  the  legal  rights  of  the  parties,  and  possession  was  decreed  to  the 
owners.  The  assured  abandoned  after  the  termination  of  the  risk,  but  as  soon  as  they 
had  intelligence  of  the  capture,  and  the  court  held  they  were  entitled  to  recover  as  for 
a  total  loss. 

^  See  cases  supra,  p.  403,  n.  1 . 

'  Marine  Ins.  Co.  of  Alexandria  v.  Tucker,  3  Cranch,  357. 

^  Pond  V.  King,  1  Wilson,  191 ;  and  cases  cited  in  Millar,  Ins.  314-323. 

B  Pole  V.  Fitzgerald,  Exch.  Oh.,  Willes,  641.  The  jury  in  this  case  found  a  special 
verdict  to  the  effect  that  the  vessel  was  insured  for  four  months  on  a  cruising  voyage, 
free  from  average,  that  the  crew  mutinied  and  carried  her  into  port,  where  she  was  in 
good  safety  at  the  end  of  the  time,  and  that  the  cruise  was  totally  lost.  Under  these 
circumstances  it  was  held,  reversing  the  decision  of  the  King's  Bench,  that  the  under- 
writers were  not  liable,  on  the  ground  that  in  all  policies  on  a  ship,  the  insurance  is 
not  on  the  voyage,  but  on  the  ship  for  the  voyage.  This  was  affirmed  in  the  House  of 
Lords,  4  Brown,  439.  Notwithstanding  the  plain  and  forcible  exposition  of  the  law 
by  Willes,  C.  J.,  in  this  case,  and  the  affirmance  of  his  decision  by  the  House  of 
Lords,  Lord  Mansjield  in  several  subsequent  cases  seems  to  have  paid  no  regard  to  it. 
See  Goss  v.  Withers,  2  Burr.  683;  Hamilton  t;.  Mendes,  2  Burr.  1198;  Milles  v. 
Fletcher,  1  Doug.  231 ;  Manning  v.  Newnham,  3  Doug.  130;  Cazalet  v.  St.  Barbe, 
1  T.  B.  187  ;  Botch  v.  Edie,  6  T.  B.  413.  Some  of  these  cases  may  be  supported  on 
other  grounds,  and  need  to  be  referred  to  here  only  as  matters  of  history,  the  law 
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If  a  vessel  is  insured  for  a  certain  voyage  which  is  to  be  per- 
formed by  the  terras  of  the  contract  within  a  certain  time,  it 
would  seem  that  If  she  is  prevented  from  performing  the  voyage 
within  the  time,  an  abandonment  might  be  made;  but  if  the 
vessel  is  detained  and  then  released,  and  there  is  sufficient  time 
in  which  to  finish  the  voyage,  the  assured  cannot  abandon.^ 

As  a  general  rule,  the  insured  has  no  right  to  abandon  on  ac- 
count of  the  fear  of  a  loss  by  a  peril  insured  against,  unless  that 
fear  by  its  force  and  intensity,  be  equivalent  to  force;  and  a 
fortiori  he  has  no  right  if  the  peril  be  not  insured  against.^ 


being  now  firmly  established  in  acoordaace  with  the  decision  in  Pole  v.  Fitxgenld. 
See  Parsons  v.  Scott,  2  Taant.  363 ;  Falkner  v.  Ritchie,  2  M.  &  S.  290.  In  this  case. 
Lord  ElUnborough,  C.  J.,  said  :  "  What  has  a  loss  of  the  vojage  to  do  with  the  loss  of 
the  ship  ?  On  this  sabject  there  is  so  mnch  good  sense  in  the  judgment  of  Willts, 
C.  J.,  in  Pole  v.  Fitzgerald,  that  it  may  be  of  great  use  to  resort  to  it  in  order  to  pnrify 
the  mind  from  these  generalities."  See  also.  Brown  v.  Smith,  1  Dow,  349,  359,  per 
Lord  EldoUf  Ch.,  Kemp  v.  Vigne,  1  T.  R.  304 ;  Alexander  v.  Baltimore  Ins.  Co.,  4 
Cranch,  370 ;  Ritchie  v.  United  States  Ins.  Co.,  5  S.  &  R.  501  ;  Oliver  v.  Newbury- , 
port  Ins.  Co.,  3  Mass.  51  ;  Bradlio  v.  Maryland  Ins.  Co.,  12  Pet.  878,  401  ;  Church 
V,  Marine  Ins.  Co.,  1  Mason,  341 ;  Hurtin  v.  Phoenix  Ins.  Co.,  1  Wash.  C.  C.  400 ; 
Rnckman  v.  Merchants'  Lonisville  Ins.  Co.,  5  Daer,  342,  366 ;  Goold  r.  Shaw,  1 
Johns.  Cas.  293,  affirmed,  2  id.  442. 

In  Abbott  17.  Broome,  1  Caines,  292,  it  was  held  that  an  abandonment  might  be 
made  if  the  ship  was  in  such  a  condition  that  she  conld  not  be  repaired,  so  as  to  take 
the  whole  of  her  cargo  to  her  port  of  destination.  But  this  is  inconsistent  with  the 
doctrine  that  the  voyage  and  the  ship  are  distinct  subjects,  and  it  has  been  decided  the 
other  way  in  England.  Doyle  v.  Dallas,  I  Moody  &  R.  48,  where  the  court  decided 
that  if  the  vessel  could  be  repaired  so  as  to  carry  any  cargo,  it  was  sufficient,  and  were 
inclined  to  ihe  opinion  that  it  was  enough  if  she  could  prosecute  the  journey  only  in 
ballast. 

1  Messonier  v.  Union  Ins.  Co.,  1  Nott  &  McC.  155. 

'  See  cases  ante,  p.  248,  n.  1.  In  Messonier  v.  Union  Ins.  Co.,  1  Nott  &  McC. 
155,  a  Spanish  vessel,  engaged  in  the  African  slave-trade,  was  seized  by  the  English 
and  restored,  but  she  was  forbij^den  to  pursue  her  voyage.  The  captain  abandoned 
on  the  ground  of  the  fear  of  condemnation  if  he  had  attempted  to  pursue  his  voyage. 
It  was  held  that  as  the  British  authorities  had  no  power  to  condemn  a  Spanish  vessel 
engaged  in  the  slave-trade,  the  fear  of  the  condemnation  furnished  no  ground  for  an 
abandonment.  The  court  said :  ''  The  fear  which  will  justify  an  abandonment,  must 
be  a  just  fear,  amounting  to  the  vis  major,  illustrated  by  '  the  fear  of  being  made  a 
slave  or  prisoner,  or  of  perishing  in  a  case  of  extremity,  or  where  defence  becomes 
impossible.'  Emerigon,  tome  1,  p.  507-512,  c.  12,  §  26 It  is  a  clear  and  well- 
settled  principle  in  the  law  of  insurance,  that  the  fear  of  a  loss,  is  not  the  loss  itself, 
and  is  no  justifiable  cause  of  abandonment  The  supercargo  was  threatened  with 
capture,  but  it  was  a  mere  threat,  without  any  legal  authority  to  support  it.  The 
abandonment  proceeds  from  some  other  considerations  with  which  the  insurers  have 
no  contem." 
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The  desertion  of  the  crew  is  do  cause  for  an  abandonment  of 
the  voyage,  if  another  crew  can  be  obtained,  aqd  it  is  no  excuse 
that  the  master  had  no  provisions  with  which  to  feed  another 
crew,  because  it  is  the  duty  of  the  master  to  obtain  thera.^ 

The  insured  must,  on  receiving  proper  intelligence,  abandon 
(unless  it  is  otherwise  agreed),  or  he  will  be  held  to  have  elected 
not  to  abandon,  and  will  lose  the  right  to  abandon.^  It  is  said' 
in  some  cases  to  be  a  question  for  the  court  to  determine  in 
each  particular  case,  on  all  the  evidence,  whether  the  abandon- 
ment was  made  in  a  reasonable  time,^  but  we  apprehend  the 
more  correct  rule  is,  that  it  is  a  mixed  question  of  law  and  fact, 
to  be  determined  by  the  jury  under  the  direction  of  the  court.* 
We  give  in  the  note  some  instances  where  a  specified  time  has 
been  held  a  delay ;  but  little  reliance,  however,  can  be  placed  on 
adjudged  cases  on  this  point,  as  they  are  considered  on  their  own 
peculiar  circumstances,  and  each  case  must  be  determined  on 
its  own  merits.^     K  an  abandonment  (when  necessary)  is  not 


^  Messonier  v.  Union  Ins.  Co.,  1  Nott  &  McC.  155.  It  was  also  nidged  in  this  case, 
that  the  voyage,  which  was  one  to  procure  slaves,  was  broken  up  because  the  only  sea- 
men which  could  be  obtained  were  American  seamen,  who  were  compelled  to  go  on 
board ;  but  the  court  held,  that  there  was  no  ground  for  fear  of  condemnation  by  the 
English  court  on  this  account,  because  the  admiralty  of  one  nation  cannot  carry  into 
effect  the  laws  of  another,  and  also  because  the  Act  of  Congress  imposed  a  penalty 
only  on  those  who  engaged  voluntarily  in  the  trade,  and  not  on  those  who  were  com- 
pelled to  enter  into  it. 

^  AUwood  17.  Henckell,  per  Lord  Kenyon,  C.  J.,  Park,  Ins.  239 ;  Boux  v,  SaWador, 
8  Bing.  N.  C.  266,  281,  per  Lord  Abinffer,  C.  J. ;  Teasdale  v.  Charleston  Ins.  Co.,  2 
Brev.  190. 

*  Read  v.  Bonham,  3  Brod.  &  B.  147 ;  Hudson  r.  Harrison,  3  Brod.  &  B.  97,  105. 

^  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268 ;  Maryland  Ins.  Co.  r.  Ruden,  id. 
338 ;  Livingston  v.  Maryland  Ins.  Co.,  7  Cranch,  506 ;  Hurtin  v.  Fhosnix  Ins.  Co.,  1 
Wash.  C.  C.  400;  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  191,  193.  In  Smith  v,  New- 
bnryport  Mar.  Ins.  Co.,  4  Mass.  668,  Parsons,  C.  J.,  said :  "  What  is  a  reasonable  time 
must  depend  on  facts.    When  the  facts  are  agreed  or  found  it  is  a  question  of  law." 

'  Thus  in  Savage  v,  Pleasants,  5  Binn.  403,  where  the  loss  was  known  in  February, 
and  the  abandonment  made  in  the  following  May,  it  was  held  to  be  too  late.  So,  of 
an  abandonment  made  May  21,  intelligence  having  been  received  April  4.  Kmmb- 
haar  v.  Marine  Ins.  Co.,  1  S.  &  R.  281.  A  delay  of  thirty-five  days  was  held  fatal  in 
Barker  v.  Blakes,  9  East,  283 ;  forty-five  days,  Smith  v.  Newburyport  Ins.  Co^  4 
M|iss.  668 ;  twenty-six  days,  Orrok  v.  Commonwealth  Ins.  Co.,  21  Pick.  456,  458 ; 
nine  days,  Mellish  v.  Andrews,  15  East,  13;  five  days,  the  goods  being  insured  free 
from  average,  Hunt  v.  Royal  Exch.  Ass.  Co.,  5  M.  &  S.  47 ;  eighteen  days,  Aldridge 
V.  BeU,  1  Stark.  498.    In  Mitchell  v.  Edie,  1  T.  R.  608,  the  goods  insured  were  sold, 
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made  in  a  reasonable  time,  the  insurers  are  not  liable  for  a  total 
loss,  although  no  damage  can  be  shown  to  have  accrued  to 
them  by  reason  of  the  delay.^  But  the  proof  of  the  delay  must 
be  clear  and  positive,  and  it  is  not  sufBcient  to  show  that  the 
letter  informing  the  insured  of  the  loss  was  dated  some  time 
before  he  abandoned.^  The  reason  for  requiring  immediate 
abandonment,  is,  that  the  insurers  should  be  put  in  a  position  to 
make  the  most  of  the  salvage  transferred  to  them,  as  soon  as 
possible. 

Even  if  it  be  stipulated  that  he  shall  not  abandon  until  so  many 
days  after  intelligence  or  proof  of  loss,  he  may  still  abandon  at 
once  on  receiving  this  intelligence;  and  if  he  then  bands  over 
the  papers  and  proof,  and  continues  his  claim,  the  abandonment 


.  and  the  owners  after  waiting  two  or  three  years  to  get  the  proceeds,  abandoned,  the 
agent  who  had  the  money  having  become  insolvent.    Held  that  it  was  too  late.    In 
Fleming  v.  Smith,  1  H.  of  L.  Cas.  513,  a  vessel  insured  on  a  time  policy  was  com- 
pelled by  perils  of  the  sea  to  pat  into  Maaritias.    The  master  wrote  to  the  owners 
telling  of  the  injuries  the  vessel  had  received,  and  of  his  intention  to  raise  money  on 
bottomry  for  the  purpose  of  making  the  repairs.    Other  letters  were  written,  which 
were  received  between  September  and  December,  1842.    In  the  latter  month,  the 
owners  wrote,  expressing  their  surprise  at  the  amount  required,  at  the  same  time  say- 
ing that  they  supposed  that  what  was  done  was  the  best  that  could  be  done  under  the 
circumstances.    The  repairs  exceeded  half  the  value  of  the  vessel,  and  three  days 
after  the  vessel  arrived  home  the  owners  abandoned.    Held  that  the  abandonment  was 
not  made  in  time.    See  also,  Kelly  v.  Walton,  2  Camp.  155.    In  Bell  u,  Beveridge, 
4  Dall.  272,  1  Binn.  52,  note ;  the  cargo  was  seized  by  a  foreign  government,  and  the 
plaintiff  had  notice  of  it  in  August,  1793.    The  yellow  fever  soon  afterwards  made  its 
appearance,  and  the  plaintiffs  went  into  the  country  on  the  10th  of  September,  1793, 
and  returned  November  19,  and  then  went  on  a  journey  to  South  Carolina,  and  did 
not  abandon  till  the  21st  day  of  January,  1794.    The  court  held  that  there  did  not 
appear  to  be  any  design  to  waive  the  right  of  abandonment,  though  its  exercise  was 
suspended  hy  a  public  calamity,  and  other  fortuitous  circumstances.    Although  the 
assured  might  be  excused  from  exercising  his  right  of  abandonment  during  the  epi- 
demic, yet  the  subsequent  delay  seems  hardly  justifiable.     See  also,  M'Calmont  v. 
Murgatroyd,  3  Yeates,  27.    In  Duncan  v.  Koch,  J.  B.  Wallace,  33,  there  was  a  delay 
of  ten  days,  while  the  papers  were  in  the  hands  of  a  notary  for  the  purpose  of  being 
translated  and  the  loss  adjusted,  before  notice  was  given  to  the  underwriters ;  but  no 
notice  was  taken  of  this  delay  by  the  «court.    In  Gardner  v,  Columbian  Ins.  Co.,  2 
Cranch,  C.  C.  550,  the  loss  was  known  November  24.    The  protest  and  letter  of 
abandonment  was  sent  to  the  defendant  December  26.    The  master  arrived  December 
12,^  and  there  was  no  evidence  of  the  arrival  of  any  authentic  proof  prior  to  that  date. 
Held  that  the  abandonment  was  not  too  late.    See  also.  Read  v.  Bonham,  3  Brod.  & 
B. 147. 

1  Mellon  V.  Louisiana  State  Ins.  Co.,  1 7  Mart.  La.  563. 

^  Marine  Ins.  Co.  of  Alexandria  r.  Tucker,  3  Cranch,  357. 
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will  be  valid,  althoagh  he  cannot  claim^  payment  any  sooner 
than  if  he  had  delayed  the  abandonment;^  but  if  the  property 
is  restored  before  the  expiration  of  the  time,  the  right  to  aban- 
don is  gone.^  Where  a  policy  contained  a  clause  warranting 
not  to  abandon  in  case  of  capture  or  detention  until  six  months 
after  notice  thereof  given  to  the  insurers,  it  was  held  -that 
if  the  vessel  was  condemned  the  assured  could  abandon  imme- 
diately.* 

The  abandonment  may  be  made  on  any  actual  information, 
however  it  be  derived,  if  it  be  worthy  of  trust  and  credit ;  and 
might  even  be  made,  under  some  circumstances,  upon  a  general 
rumor  and  belief;  ^  but  it  should  not  be  made  on  mere  conjec- 
ture or  possibility.^  And  if  the  first  intelligence  received  be  not 
such  as  ought  to  be  trusted  and  received  as  authentic,  the  in- 
sured has  a  right  to  wait  until  he  receives  more  certain  intelli- 
gence.^   It  would,  however,  be  dangerous  to  press  this  too  far ; 


^  LiTingston  v.  Maryland  Ins.  Co.,  6  Cranch,  274,  7  Cranch,  506.  In  Colambian 
Ins.  Co.  V.  Catlett,  12  Wheat.  383,  the  policy  contained  the  following  daose:  "It  is 
hereby  agreed  that  the  insured  shall  not  abandon  to  the  insnrers  antil  sixty  days  have 
elapsed  after  having  given  notice  to  them  of  his  intention  so  to  do,  and  of  the  loss  or 
event  which  may  entitle  the  insured  thereto."  It  was  held  that  the  party  might  aban- 
don at  any  time,  the  abandonment  taking  efiect  at  the  expiration  of  the  sixty  days. 
See  also,  Lovering  v.  Mercantile  Ins.  Co.,  12  Pick.  348 ;  Clarkson  v.  Phoenix  Ins.  Co.> 
9  Johns.  1. 

*  Dorr  V.  Union  Ins.  Co.,  8  Mass.  502 ;  Delano  v,  Bedford  Mar.  Ins.  Co.,  10  Mass. 
347.    See  Law  r.  Qoddard,  12  Mass.  112. 

*  Ogden  V.  Columbian  Ins.  Co.,  10  Johns.  273. 

*  In  Moir  v.  United  Ins.  Co.,  1  Caines,  49,  it  was  doubted  whether  an  abandonment 
could  be  made  upon  newspaper  information. 

*  In  Bosley  v.  Chesapeake  Ins.  Co.  3  Gill  &  J.  450,  it  was  held  that  since  the 
abandonment  must  state  the  cause  of  the  loss,  it  is  necessary  that  not  only  the  exist-^ 
ing  facts  should  constitute  a  total  loss,  but  also  that  the  assured  should  be  informed 
of  the  accident  which  occasioned  it,  and  that  he  cannot  therefore  abandon  upon  thfr 
apprehension  that  a  loss  has  taken  place,  and  afterwards  establish  his  right  to  do  so  hy 
facts  that  subsequently  come  to  his  knowledge.  The  language  of  Lord  EUenborough, 
however,  in  Bainbridge  v.  Neilson,  1  Camp.  237,  10  East,  329,  341,  shows  that  that 
learned  judge  considered  the  law  to  be  that  the  insured  might  abandon  upon  any 
intelligence  whatsoever,  and  his  right  to  recover  depended  merely  upon  the  truth  or 
iiiilsehood  of  such  information. 

*  Gardner  v,  Columbian  Ins.  Co.,  2  Cranch,  C.  C.  550.  In  Duncan  v.  Koch,  J.  B. 
Wallace,  33,  45,  Griffith,  J.,  said :  "  In  cases  of  this  kind  it  is  difficult  to  propose  a 
rule  by  which  to  determine  what  shall  be  notice  of  a  loes,  to  the  assured :  much  must 
depend  on  drcumatancea.   If  the  loss  be  well  authenticated,  or  well  known,  immediate 
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for  the  rule  —  as  illustrated  by  its  reason  —  must  be,  that  if  the 
intelligence  or  information  be  such  as  might  call  upon  the 
insurers  to  take  at  once  any  precautionary  measures,  or  any 
incipient  steps  towards  the  recovery  of  the  salvage,  they  must  be 
entitled  to  the  information  because  they  may  be  prejudiced  by 
the  withholding  it  So,  if  the  effects  of  the  peril  or. loss  are  not 
yet  ascertained,  or  if  efforts  are  making  for  the  recovery  of  the 
vessel,  there  may  be  some  delay  for  these  reasons ;  because,  after 
abandonment  the  property  belongs  to  the  insurers,  and  the 
insured  might  discontinue  efforts  to  save  that  which  was  no 
longer  theirs ;  and  it  is  for  the  interest  of  the  insurers  that  such 
efforts  should  be  made.^ 


dereliction  should  be  tendered  by  the  assnred.  If  not  certainly  known,  bat  from 
strong  evidence  fully  believed,  and  he  sospends  his  option  with  a  view  to  avail  himself 
of  some  favorable  contingency  for  the  disposition  of'  the  property  insured  on  his  own 
account,  this  might,  if  the  loss  had  in  fact  happened  (though  I  do  not  say  it  would), 
turn  the  property  upon  him,  at  its  full  or  supposed  value.  But  such  intent  must  cer- 
tainly be  proved,  and  clearly  proved,  not  inferred  from  slight  circumstanees,  or  from 
the  probability  that  such  would  naturally  be  a  motive  with  the  assured  for  delaying  a 
surrender  to  the  underwriters." 

^  In  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  191,  193,  Shaw^  C.  J.,  instructed  the 
jury,  in  a  case  where  a  vessel  was  stranded  and  the  assured  did  not  abandon  till  eleven 
days  afterwards,  that  if  they  were  satisfied,  that  upon  the  first  information  the  assured 
were  in  a  state  of  uncertainty  as  to  the  actual  condition  of  the  vessel,  and  waited  a 
few  days  for  more  definite  information,  and  not  with  a  view  to  speculate  upon 
chances,  if  the  vessel  was  stranded  and  not  bilged,  and  if  the  length  of  time  she 
remained  ashore  had  increased  the  probability  that  she  could  not  be  got  off,  and  the 
loss  continued  total  at  the  time  of  the  abandonment,  there  were  circumstances  tending 
to  show  that  the  abandonment  was  made  within  a  reasonable  time.  These  instruc- 
tions were  held  to  be  correct  by  the  full  court.  And  in  Gernon  v.  Royal  Exch.  Ass. 
Co.,  6  Taunt.  383,  where  an  abandonment  was  delayed  in  order  that  the  condition  of 
a  damaged  cargo  of  sugars  might  be  ascertained,  Gibbs,  C.  J.,  delivering  the  opinion 
of  the  court,  after  stating  the  general  rule  to  be  that  the  assured  roust  elect  in  the  first 
instance  whether  he  would  consider  the  loss  total  or  partial,  said  :  "  The  first  instance 
means,  after  the  assured  has  had  a  convenient  opportunity  of  examining  into  the  dr- 
cnmstances  which  render  abandonment  expedient  or  otherwise ;  because  it  is  on  the 
result  of  that  examination  that  he  is  to  make  up  his  mind,  whether  he  will  abandon  or 
not  Let  it  not  be  supposed  that  I  accede  to  the  proposition,  that  the  assured  may 
use  this  latitude  as  an  opportunity  to  judge  of  the  state  of  the  markets,  and  as  the 
markets  fall  and  rise,  to  elect  whether  he  will  abandon  or  not  abandon.  He  has  no 
right  to  govern  his  conduct  by  any  such  rule.  The  only  examination  he  may  make, 
is  into  the  actual  state  of  the  cargo,  to  ascertain  what  is  the  degree  of  damage,  without 
reference  to  the  state  of  the  markets.  See  also,  Teasdale  v.  Charleston  Ins.  Co.,  2 
Brev.  190;  Anderson  v.  Royal  Exch.  Ass.  Co.,  7  East,  38. 
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It  is  said  in  some  American  cases,  that  the  abandonment  may 
be  made  at  any  time,  so  long  as  the  loss  continues  to  be  total.^ 
This  however  must  mean  so  long  as  the  .loss  continues  acttuiUp 
total;  as  by  capture  and  cdndemnation.  But  even  here,  it  is 
difficult  to  see  what  reason  or  equity  there  can  be  in  any  other 
rule,  than  that  if  an  abandonment  be  unnecessary,  it  is  no  matter 
when  it  is  made,  because  it  need  not  be  made  at  all.  But  if 
it  must  be  made  for  the  purpose  of  transferring  salvage,  it  should 
be  made  at  once,  that  the  insurers  may  be  able  to  derive  the 
utmost  advantage  from  it  At  all  events,  it  must  be  certain 
that  there  can  be  no  delay  which  does  not  destroy  the  right  of 
abandonment,  if  such  delay  prejudice  or  impair  the  rights  of  the 
insurers  to  indemnify  themselves  by  the  salvage,  to  the  utmost 
practicable  extent 

Even,  however,  if  the  insured  has  lost  the  right  of  abandon- 
ment by  his  delay  or  neglect,  there  are  cases  which  indicate  that 
he  may  recover  that  right  if  there  be  some  new,  additional,  inde- 
pendent, and  materially  injurious  effect  of  a  peril  insured 
against  It  is  perhaps  on  some  ground  like  this,  that  in  case 
of  capture  it  has  been  held  that  the  assured  need  not  abandon 
as  soon  as  he  hears  of  the  detention,  but  may  wait  till  the  vessel 
is  condemned,  and  then,  without  taking  an  appeal,  abandon; 
but  we  think  the  cases  so  deciding  are  far  from  satisfactory.^ 


1  Brown  v.  Phoenix  Ins.  Co.,  and  Montgomery  v,  Uoited  States  Ins.  Co.,  4  Binn. 
445;  Roget  v.  Thorston,  2  Johns.  Cas.  248;  Lawrence  v.  Sebor,  2  Caines,  203; 
Steinbach  t;.  Colnmbian  Ids.  Co.,  2  Caines,  129,  132,  where  an  abandonment  fifteen 
months  after  seizure  was  held  to  be  good.  In  Tom  v.  Smith,  3  Caines,  245,  it  was 
held  that  this  rule  did  not  apply  where  the  assnred  had  treated  the  loss  as  pai^ial.  In 
liivermore  v.  Newbnrjport  Mar.  Ins.  Co.,  1  Mass.  264,  277,  it  was  held  that  in  case  of 
capture  as  well  as  in  any  other  case  of  constructive  total  loss,  a  seasonable  abandon- 
ment must  be  made,  and  it  is  not  enough  that  the  loss  continues  to  be  total.  Sewedl, 
J.,  in  speaking  of  the  passage  from  Marshall,  which  seems  to  support  the  rule  con- 
tended for,  said :  "  The  rule  respecting  the  manner  of  exercising  that  right  is  too  well 
established  to  be  shaken  or  rendered  in  any  degree  doubtful  by  the  mere  statement  of 
an  author,  without  any  adjudged  case  to  support  it."  But  see  the  dictum  of  the  same 
learned  judge  in  Dorr  v.  New  England  Ins.  Co.,  11  Mass.  1,  5. 

*  There  appears  to  be  some  misapprehension  as  to  the  efiect  of  the  authorities  on 
ihis  subject.  Mr.  Arrundd  states  it  to  be  the  established  English  doctrine  that  no  aban- 
donment can  be  made  in  case  of  condemnation,  but  that  the  assnred  should  abandon 
on  receiving  intelligence  of  the  seizure.  2  Amould,  Ins.  1166,  citing  Mullet  v.  Shed- 
den,  13  East,  304;  Mellish  v.  Andrews,  15  East,  13.  In  the  former  case  the  cargo 
insDxed  was  seized  and  condemned,  and  taken  oat  of  the  vessel  and  sold.     No 
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SECTION    VIII. 

OF  RBVOCATION  OF  ABANDONMSNT. 

We  have  seen  that  no  person  insured  need  abandon,  unless 
he  chooses  to ;  but  if  he  does  so,  he  tenders  thereby  an  absolute 


abandonment  was  made  nntil  after  the  news  of  the  condemnation  and  sale  arriyed. 
An  appeal  was  taken,  and  the  decree  of  condemnation  reversed,  the  seizare  being 
held  to Im  illegal.  Lord  EUenhortmgh  said :  "If  instead  of  the  saltpetre  haviag  been 
taken  out  of  the  ship  and  sold,  and  the  property  devested,  and  the  subject-matter 
lost  to  the  owner,  it  had  remained  on  board  the  ship,  and  been  restored  at  last  to 
the  owner,  I  shoald  have  thought  there  was  much  in  the  argument,  that  in  order  to 
make  it  a  total  loss,  there  should  have  been  notice  of  abandonment,  and  that  such 
notice  should  have  been  given  sooner :  but  hero  the  property  itself  was  wholly  lost  to 
the  owner,  and  therefore  the  necessity  of  any  abandonment  was  altogether  done  away." 
So  in  Mellish  v.  Andrews,  15  East,  13,  where,  subsequent  to  the  abandonment,  which 
was  not  made  in  a  reasonable  time  after  notice  of  the  vessel  being  seized,  the  cargo 
was  unladen  by  a  military  force  acting  under  the  orders  of  a  foreign  government,  and 
was  never  restored,  it  was  held  that  no  abandonment  was  necessary,  and  the  question 
whether  an  abandonment  could  be  made,  was  not  decided.  The  case  of  Kelly  v. 
Walton,  8  Camp.  155,  is  cited  by  Mr.  PhilUpa,  \  1669,  to  the  point  that  a  subsequent 
abandonment  may  be  made,  if  the  detention  continues  so  long  that  it  is  of  no  use  to 
pursue  the  adventure.  The  insurance  in  this  case  was  on  a  caigo  of  flax-seed  from 
the  United  States  to  a  port  in  Ireland.  The  vessel  was  detained  by  an  embaigo, 
information  of  which  was  received  February  11, 1808,  but  no  abandonment  was  made 
till  the  nth  of  June  following.  It  was  proved  by  an  Irish  statute,  that  no  flax-seed 
can  be  sold  for  sowing,  unless  that  of  the  growth  of  the  preceding  year,  and  that  the 
■owing  season  commenced  in  Biarch  and  ended  on  the  10th  of  May.  It  was  accord- 
ingly insisted  that  the  plaintiff  had  a  right  to  wait  while  there  was  a  possibility  of 
its  arriving  in  time,  and  afterwards  to  abandon.  Lord  EUaAorough  held  that  the 
right  to  abandon  on  account  of  the  detention  was  gone  on  the  insured's  not  abandon- 
ing at  first,  and  that  if  it  had  revived  by  the  new  state  of  drcamttances,  yet  that  it 
had  not  been  exercised  in  time. 

In  Dorr  v.  Union  Ins.  Co.,  8  Mass.  494,  where  a  vessel  was  seiied  for  a  cause 
which  the  assured  knew  did  not  in  fact  exist,  it  was  held  that  an  abandonment,  made 
on  intelligence  being  received  of  the  condemnation,  was  in  sniBcient  time.  The  same 
point  was  determined  in  Dorr  v.  New  England  Ins.  Co.,  11  Mass.  1,  which  diffbred 
from  the  case  against  the  Union  Insurance  Co.,  in  the  Aust  that  the  policy,  which  was 
on  time,  had  expired  before  the  condemnation  took  place,  but  the  court  held  that  this 
made  no  difference.  In  many  cases  in  this  country,  the  courts  seem  to  proceed  on  the 
ground  that  the  aspnred  can  in  any  case,  and  for  any  purpose  wait  till  the  condemna- 
tion, and  then  abandon.  Eari  v,  Shaw,  1  Johns.  Cas.  313 ;  Bohlen  v,  Delaware  Ins. 
Co.,  4  Binn.  430 ;  Maryland  Ins.  Co.  o.  Bathurst,  5  Gill  &  J.  159,  281.  And  in  Mey 
V.  Tunno,  S  Bay,  307,  it  was  held  that  he  might  abandon  if  the  vessel  was  ordered  lo 


GH.  X.]  BBVOCATIOK  OF  ABAKDONMENT.  413 

transfer  to  the  insurers;  and  if  they  accept — expressly  or  by 
implication  —  this  makes  the  transfer  irrevocable.^  The  insurers 
may  waive  their  right ;  they  may  consent  to  the  revocation  of 
the  abandonment;  and  this  also,  they  may  do  expressly  or  by 
implication.  In  like  manner,  the  insured  acquires  by  his  aban* 
donment  certain  rights  of  which  he  cannot  be  divested  against 
his  will ;  but  he  may  waive  these  also,  and  either  expressly  or 
by  implication  of  law. 

If  a  sale  is  made  by  a  Court  of  Admiralty  having  jurisdiction 
over  the  subject,  it  seems  that  the  mere  fact  that  the  master  pur- 
chased the  vessel,  would  not  affect  the  right  of  the  assured  to 
claim  as  for  a  total  loss.^    But  if  the  sale  is  made  by  the  master 


be  released  bj  the  court,  bat  reqnired  to  give  bonds  to  abide  an  appeal  bj  the  captors. 
Bot  in  Smith  v.  Delaware  Ins.  Co.,  3  Wash.  C.  C.  127,  it  was  held  that  if  an  aban- 
donment is  delayed  to  take  the  chance  of  an  acquittal,  and  to  speculate  upon  the  high 
market  for  the  goods,  the  delay  is  fatal.  See  also,  Calbreath  v,  Gracy,  1  Wash.  C.  C. 
219. 

We  are  very  much  inclined  to  doubt  the  rule  that  the  mere  continuance  of  a  peril, 
or  the  aggravated  result  of  the  peril  should  give  the  assured  the  subsequent  right  of 
abandonment.  It  is  true  that  on  the  occurrence  of  a  peril  the  assured  need  not  aban- 
don, but  may  exercise  that  right  if  another  independent  peril  occur,  but  we  should  be 
inclined  to  limit  it  to  this,  and  to  deny  him  the  right  when  the  final  loss  was  a  conse- 
quence of  the  peril,  more  especially  when  there  was  a  probability  of  its  taking  place. 

1  See  ante,  p.  399. 

'  One  of  the  earliest  cases  on  this  subject  is  Welman  v.  Gray,  Sup.  Jud.  Court,  Mass., 
Nov.  T.  1799,  2  Dane,  Ab.  ch.  40,  art.  7,  \  14.  The  vessel  was  captured  by  a  priva- 
teer, condemned  and  sold  at  public  auction,  and  was  bon^t  by  Welman,  who  was  the 
owner  and  master.  Mr.  Dane  says :  "  There  was  no  doubt  but  that  the  property  was 
dianged ;  but  it  was  urged  by  the  defendant,  that  the  master  abroad  is  agent  for  the 
owners  or  underwriters,  as  the  case  may  be,  and  that  if  he  buy  the  vessel  after  con- 
demnation, she  shall  be  considered  as  recovered  ;  and  only  an  average  loss  paid.  The 
court  held,  that  Welman  purchased  for  himself;  and  if  a  recovery,  there  was  no  change 
of  property ;  had  the  owner  confirmed  the  master's  purchase,  it  had  only  been  a  partial 
loss."  Although  the  final  language  of  the  above  expression  is  ambiguous,  yet  we 
tiank  the  case  decides  that  where  the  master  and  owner  are  the  same  person,  and  the 
master  hays  the  vessel  at  a  sale  under  a  decree  of  the  Court  of  Admiralty,  this  is  con- 
sidered as  a  purchase  by  him  as  owner,  and  the  underwriters  are  only  liable  as  for  a 
partial  loss. 

In  Storer  v.  Gray,  2  Mass.  565,  the  vessel  was  captured  and  recaptured,  and  sold  by 
the  Court  of  Admiralty  to  pay  salvage.  The  vessel  was  bought  by  the  master  and  by 
him  delivered  over  to  the  former  owners.  They  did  not  abandon,  but  offered  to  credit 
the  defendants  with  the  proceeds  of  the  sale.  The  court  held  the  loss  to  be  total,  on 
the  ground,  as  stated  by  SeioaU,  J.,  in  Oliver  v,  Newburyport  Marine  Ins.  Co.,  3  lifass. 
37,  53,  that  the  decree  changed  the  property,  that  the  master  might  purchase  for  him- 
self, and  make  a  present  of  the  vessel  or  sell  it  to  the  assured,  and  that  they  then  took 
it  by  a  new  title.    So,  in  Sawyer  v,  Maine  F.  &  M.  Ins.  Co.,  12  Mass.  291,  it  waf 
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himself,^  or  by  the  decree  of  any  tribunal  which  has  no  authority 
to  order  a  sale,'  or  even  by  the  Court  of  Admiralty,  if  at  the 
instigation  of  the  master,^  and  the  master  purchases  the  vessel 
for  the  benefit  of  the  owners  and  they  afterwards  exercise  any 
act  of  ownership  over  it,  the  abandonment  will  be  considered  as 
waived.* 


held,  that  where  a  master  in  sach  a  case,  hoaght  a  vessel  on  his  own  account  without 
any  previous  authority  or  posterior  assent  on  the  part  of  the  owners,  they  were  entitled 
to  recover  for  a  total  loss.  In  Maryland  Ins.  Co.  v.  Bathnrst,  5  Gill  &  J.  159,  331,  it 
was  held,  that  where  a  vessel  is  condemned,  the  assured  is  divested  of  all  property  in 
her,  and  may  purchase  her,  and  hold  her  as  purchaser  against  all  the  world,  except 
the  underwriters,  and  the  latter  must  elect  within  a  reasonable  time,  whether  to  accept 
or  not.  If  they  decline  to  accept  the  abandonment,  this  is  considered  as  a  waiver 
of  their  right  to  object  to  the  vididity  of  the  sale.  But  in  some  cases,  no  distinc- 
tion is  taken  between  a  sale  by  a  decree  of  a  Court  of  Admiralty,  and  a  sale  by  the 
master,  and  in  either  case,  it  has  been  held  that  the  owner,  if  he  afterwards  received 
the  property  and  exercised  acts  of  ownership  over  it,  waived  his  right  to  recover  for  a 
total  loss.  Saidler  r.  Church,  cited  1  Caines,  297,  note ;  Queen  r.  Union  Ins.  Co., 
2  Wash.  C.  C.S31. 

1  In  Story  v.  Strettell,  1  Ball.  10,  the  vessel  was  sold  by  an  agreement  between  the 
captain  and  persons  who  had  recaptured  the  vessel.  The  captain  bought  her  for 
the  owners,  who  afterwards  acquiesced  in  the  sale,  and  the  loss  was  held  to  be  but 
partial. 

3  M'Masters  v.  Shoolbred,  1  £sp.  237 ;  Wilson  v,  Forster,  6  Taunt.  25. 

*  Oliver  v,  Newbuxyport  Marine  Ins.  Co.,  3  Mass.  37 ;  Abbott  v.  Broome,  1  Caines, 
292. 

^  Thus,  if  the  owners  fit  out  the  vessel  and  send  her  on  a  new  voyage,  theur  right  of 
abandonment  is  gone.  Saidter  v.  Church,  cited  1  Caines,  297,  note.  In  Abbott  v. 
Broome,  1  Caines,  292,  the  supercargo,  who  was  also  the  part-owner,  became  the  pnr- 
chaser  of  the  vessel  on  account  of  the  owners  at  a  port  of  distress,  and  took  the  vessel 
to  her  home  port  where  she  was  sold  by  the  plaintiff  without  the  consent  of  the  under- 
writer. Held,  that  the  plaintiff  under  the  circumstances  of  the  case,  had  abandoned 
the  vessel  while  the  loss  continued  total,  and  that  the  act  of  sale  was  not  a  waiver  of 
the  abandonment,  because  as  the  underwriter  refused  to  accept  the  abandonment^ 
the  plaintiff  was  justified,  having  possession  of  the  vessel,  to  sell  her  on  aooonnt  of 
whom  it  might  concern.  So  held  also,  in  Walden  v.  Phoenix  Ins.  Co.,  5  Johns.  310 ; 
Livingston  v.  Hastie,  3  Johns.  Cas.  293.  But  it  has  been  held  in  England,  that  if  the 
master  bays  the  vessel  on  account  of  the  owners,  they  cannot  refuse  to  accept  it  and 
t^us  make  the  loss  total.  Wilson  v.  Forster,  6  Taunt.  25, 1  Marsh.  425.  And  in  New 
York,  the  court  decided  that  if  the  owner  sold  as  trustee  of  the  underwriter,  be  could 
not  buy  the  vessel  himsell  Ogden  r.  Kew  York  Fire  Ins.  Co.,  10  Johns.  177, 
12  Johns.  25. 

And,  generally,  if  the  owner  of  the  vessel  or  cargo  buys  it  at  a  sale  made  by  die 
master,  he  cannot  claim  a  total  loss.  Robertson  v.  Western  Marine  &  F.  Ins.  Co., 
19  La.  227.  In  this  case  the  court  observed :  "  This  rule  is  said  to  be  founded  in 
sound  policy,  to  prevent  fraudulent  speculations  upon  a  loss,  at  the  expense  of  the 
insurer.    It  rests  also,  on  the  broad  and  well-known  principle,  that  a  trustee  cannot 
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A  sale,  even  by  the  owner  himself,  if  justified  by  the  circttni- 
stances,  and  having  no  purpose  in  view  but  that  of  saving  the 
remaining  property,  as  salvage  for  the  insurers,  from  utter  destruc- 
tion, would  not  take  from  him  any  rights  acquired  by  aban- 
donment; and  although  he  acted  and  gave  title  to  the  ship  in 
his  own  name,  it  would  be  supposed  that  he  acted  as  the  agent 
of  the  insurers.^  It  would  be  necessary,  however,  in  order  to 
make  such  a  transaction  correct  and  compatible  with  a  valid 
abandonment,  that  the  owner  and  insured  should  either  have 
consulted  the  insurers  and  obtained  their  directions,  or  else  be  in 
a  situation  where  he  could  not  consult  them,  and  could  save 
their  property  by  no  other  means  than  by  an  immediate  sale. 
But  it  has  been  held  that  if,  after  an  abandonment,  the  vessel  is 
sold  by  the  agents  of  the  underwriters  at  a  public  sale,  the  former 
owner  may  become  a  purchaser  without  waiving  his  abandon- 
ment.' Generally  speaking,  if  an  owner  of  a  ship  after  aban- 
donment, still  keeps  his  ship  in  his  hands,  and  repairs  the 
injuiy,  it  will  be  regarded  as  a  virtual  waiver  of  his  abandon- 
ment* 

If  insurance  is  effected  in  the  name  of  A,  for  the  benefit  of 
whom  it  may  concern,  although  perhaps  A  may  have  the  right 


become  tlie  parehaeer  of  the  estate  of  hts  cestui  que  trtut.  After  an  abandonment  the 
insured  becomes  the  agent  of  the  insarers,  and  standing  in  that  relation  he  cannot  pur- 
chase, except  with  the  consent  of  his  principals.  If  he  does,  and  the  parchase  is  not 
sanctioned  by  the  insurers,  the  abandonment  is  waived  and  annulled.-"  See  also, 
Vanghan  v.  Western  Marine  &  F.  Ins.  Co.,  19  La.  54. 

In  considering,  whether  the  assured  has  a  right  to  refuse  to  accept  the  Tcssel  when 
bought  by  the  master,  the  question  as  to  the  time  when  the  abandonment  was  made 
maj  be  important  If  it  is  made  while  the  loss  continues  total,  it  relates  back  to  the 
time  of  the  disaster,  and  the  master  is  Uien  the  agent  of  the  underwriters,  and  acts  for 
them,  so  that  the  assured  in  such  a  case  may  well  refuse  to  receive  back  the  vessel  when 
it  is  bought  by  the  master.  But  if  the  assured,  at  the  time  of  the  sale,  continued  to  be 
owner,  it  may  be,  that  a  purchase  by  the  master,  would  be  for  his  benefit.  See  Cham- 
beriain  v.  Harrod,  &  Qraenl.  480 ;  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268 ;  Colum- 
bian Ins.  Co.  V.  Ashby,  4  Pet  139. 

1  See  cases  cited  in  the  preceding  note,  also  Brown  v.  Smith,  1  Dow,  P.  C.  349 ; 
Catlett  V.  Pacific  Ins.  Co.,  1  Wend.  561,  1  Paine,  C.  C.  594.  This  principle  would 
prevent  the  prosecution  of  a  voyage  after  an  abandonment  from  being  necessarily  con- 
sidered as  a  waiver  of  the  abandonment    Parker  v.  Towers,  2  Browne,  App.  80. 

*  King  V.  Middletown  Ins.  Co.,  1  Conn.  184.  But  if  the  insured,  acting  as  such 
agent,  sells  the  vessel,  he  waives'  his  abandonment  by  acting  as  purchaser.  Ogden  v. 
New  York  Fire  Ins.  Co.,  10  Johns.  177, 12  Johns.  25. 

*  See  ante,  p.  361,  n.  1. 
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to  abandon,  and  may  be  treated  as  the  agent  of  the  insured,  yet 
they  may  disavow  his  acts.  So,  if  a  mortgagee  is  insured  under 
such  general  tx^rms,  and  the  mortgagor,  the  nominal  insured, 
abandons,  and  the  mortgagee  takes  possession  and  sells  the  ves- 
sel, this  is  a  repudiation  of  the  abandonment^ 


SECTION  IX. 

OF  THE  EFFECT  OF  AK  ABANDONMENT. 

It  is  a  universal  rule,  that  all  rights,  claims,  and  interests, 
which  are  indissolubly  connected  with  the  property  insured,  pass 
to  the  insurers  by  an  abandonment  of  the  property,^  so  far  as  the 
same  belonged  to  the  assured  and  to  the  extent  of  the  interest 
covered  by  the  policy.^  As  a  right  to  contribution  for  general 
average;^  all  claims  for  negligence  or  any  misconduct  causing 


1  Marine  Dock  &  Mataal  Ins.  Co.  v.  GoodniaD,  Chancexy  Ct,  Mobile,  Ala.  4  Am. 
Law  Register,  481. 

*  The  owners  of  the  vessel,  therefore,  after  they  hare  abandoned  her,  have  no  right 
of  action  against  a  person  claiming  to  hold  the  yessel  as  vendee,  nnder  a  sale  bj  the 
master.    Hooper  v.  Whitney,  19  La.  267. 

B  In  Bice  v.  Cobb,  9  Cash.  302,  the  owner  of  a  vessel  mortgaged  one  half  of  her  to 
one  person,  and  sabseqaentlj  mortgaged  the  whole  to  another  person  subject  to  the 
lien  of  the  first.  The  last  mortgagee  insured  his  interest,  and  on  a  loss  taking  place, 
abandoned  the  vessel  to  the  insurers.  It  was  held,  that  onlj  the  interest  of  the  insared 
passed,  and  that  the  first  mortgagee  was  entitled  to  one  half  the  salvage.  See  also, 
Phillips  V.  St.  Louis  Ferpct.  Ins.  Co.,  11  La.  Ann.  459. 

In  Merchants'  &  Manufacturers'  Ins.  Co.  v.  Duffield,  2  Handy,  122,  4  Am.  Law 
Begistc^r,  662 ;  and  in  Cincinnati  Ins.  Co.  v.  Duffield,  6  Ohio  State,  200,  three  fourths 
of  a  steamboat  were  insured.  She  was  afterwards  sunk  and  abandoned.  The  under- 
writers raised  the  vessel  and  realized  from  the  wreck,  after  deducting  expenses,  the 
sum  of  three  thousand  dollars.  The  policy  contained  this  clause :  "  In  all  cases  of 
abandonment,  the  assured  shall  assign,  transfer,  and  set  over  to  said  insurance  com- 
pany all  their  interest  in  and  to  the  said  steamboat,  and  every  part  thereof,  free  of  all 
claims  and  chai^ges  whatever."  It  was  held,  that  the  abandonment  transferred  only 
the  interest  of  the  assured,  so  far  as  it  was  covered  by  the  policy,  and  that  the  insured 
were  entitled  to  recover  one  fourth  part  of  the  proceeds  of  the  wreck.  But  see  Cin- 
cinnati Ins.  Co.  V.  Bakewell,  4^.  Mon.  541,  544. 

*  Sturgess  v.  Cary,  2  Curtis,  C.  C.  59;  Walker  v.  United  States  Ins.  Co.,  11  S.  & 
B.  61. 
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iDJory  to  the  property,  as  for  collision,^  or  for  injury  to  goods ;  ^ 
or  for  any  indemnity  from  a  foreign  government.'  And  the 
same  mle  applies  where  the  government  of  the  country  to  which 
the  parties  belong,  grants  letters  of  reprisal  to  obtain  satisfaction 
from  a  foreign  government  for  illegal  captures,  the  underwriters 
who  have  paid  for  losses  occasioned  by  such  captures,  are  en- 
titled to  the  benefit  of  ]the  fund  accruing  from  the  reprisal.^  But 
if  the  underwriters  refuse  to  accept  the  abandonment  and  the 
loss  is  settled  by  a  compromise,  the  right  of  claiming  indemnity 
does  not  pass.^  So,  if  no  abandonment  is  made,  but  the  loss  is 
settled  as  a  partial  loss,  the  underwriters  have  no  claim  on  the 
insured  for  any  subsequent  benefit  derived  from  the  adventure.^ 
So,  too,  we  should  say,  on  the  prevaUing  authorities  and  what 
seems  to  us  the  reason  of  the  case,  that  a  mortgagee  must  trans- 
fer  to  the  insurers  by  abandonment,  so  much  of  the  debt  due  to 


1  See  Yates  v.  Whyte,  4  Bing.  K.  C.  272,  where  it  was  held,  that  the  party  in  &iilt 
was  liable  for  all  the  damage  done,  and  coald  not  dedact  the  sam  which  the  injored 
party  had  received  from  the  underwriters.  This  case  proceeded  on  the  ground,  that 
the  plaintiff  would  be  considered  as  the  trustee  of  the  underwriters,  although  he  brought 
the  action  in  his  own  name,  and  on  his  own  behalf. 

3  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  285.  The  case  of  Church  v.  Shelton,  2  Cur- 
tis, C.  C.  271,  was  brought  by  an  insurance  company  in  the  name  of  the  shipper, 
though  this  fact  does  not  appear  in  the  report  of  the  case.  And  in  Garrison  v,  Mem- 
phis Ins.  Co.,  19  How.  312,  the  underwriters  who  had  paid  for  a  loss  by  fire,  were  held 
to  be  subrogated  to  the  rights  of  the  insured  to  recover  from  the  carriers,  in  whose  pos- 
session the  goods  were  burned. 

In  Mellon  v,  Bucks,  17  Mart.  La.  871,  the  action  was  brought  by  the  shipper  of 
goods  against  the  owners  of  the  vessel,  and  the  insurance  company,  in  which  the  ves- 
sel and  freight  and  the  plaintiff's  goods  were  insured,  was  summoned  as  trustee.  The 
plaintiff  had  abandoned  the  goods,  but  the  abandonment  was  not  accepted,  and  the 
insuren  had  not  exercised  any  acts  of  ownership  over  the  goods.  It  was  held,  that  by 
the  abandonment  the  title  to  the  property  passed  to  the  underwriters,  and  that  the 
plaintiff  could  not  maintain  this  action,  as  it  could  not  be  considered  a  suit  for  the 
benefit  of  the  underwriters,  since  the  plaintiff  sought  by  summoning  them  as  trustees, 
to  take  the  money  out  of  their  hands. 

*  Comegys  v,  Vasse,  1  Pet.  193*;  Russel  v.  Union  Ins.  Co.,  4  Dall.  421,  per  Wash' 
ington,  J. ;  Gracie  v.  New  YoHl  Ins.  Co.,  8  Johns.  237.  And  in  Rogers  v,  Hosack, 
18  Wend.  319,  it  was  held,  that  the  jpes  reeuperandi  passed  by  the  abandonment, 
although  the  loss  had  not  been  actually  paid  by  the  underwriters. 

*  Randal  o.  Cockran,  1  Yes.  Sen.  98. 

^  Brooks  V.  Mae  Donnell,  1  Tounge  &  C,  Exch.  500 ;  New  York  Ins.  Co.  v.  Roulet, 
34  Wend.  505. 

*  Tunno  v.  Edwards,  12  East,  488 ;  Goldsmid  v.  Gillies,  4  Taunt.  803. 
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him  as  is  paid  by  the  insurers.^  An  action  at  law  to  enforce  a 
right  which  the  insurer  has  acquired  by  subrogation,  must,  gen- 
erally, be  in  the  name  of  the  party,  whose  place  the  insurer  has 
taken.2 

The  salvage,  of  course,  belongs  to  the  insurers;  but  if  it 
be  encumbered  by  any  charge  or  lien  by  a  peril  against  which 
they  have  insured,  they  are  of  course  answerable  for  this,  and 
bear  the  loss.  But  if  the  salvage  have  burdens,  charges,  or  liens 
upon  it  springing  from  perils  which  are  not  insured  against,  this 
must  be  the  loss  of  the  insured,  who  must  discharge  these  bur- 
dens, or  pay  or  allow  to  the  insurers  the  sum  they  pay,  or  are 
bound  to  pay,  by  reason  of  these  burdens.^  They  take  the  ship, 
by  this  abandonment,  free  from  any  lien  for  seamen's  wages 
earned  before  the  time  from  which  the  abandonment  takes 
effect,^  but  are,  of  course,  liable  for  wages  earned  afterwards,  by 
labor  on  board  the  ship,  because  this  is  a  service  rendered  to 
them,  and  in  and  about  their  property.^ 

We  have  seen,  that  the  insurers  take  the  salvage  property 
subject  fo  the  charges  and  expenses  incurred  in  saving  it :  and  it 
seems,  that  this  may  exceed  the  value  of  the  salvage  and  still 


^  See  ante,  p.  82-85. 

'  London  Abb.  Co.  v.  Sainflbnry,  8  Dong.  245 ;  Kockingfaam  Mntaal  F.  Ixu.  Co.  o. 
Bosher,  39  Maine,  253.  In  equity,  however,  the  inBnrer  maj  sue  in  his  own  name. 
Garrison  v.  Memphis  Ins.  Co.,  19  How.  312. 

*  See  cases  ante,  p.  344,  n.  3. 

*  In  Frothingham  v.  Prince,  3  Mass.  563,  it  appears  to  be  held,  that  if  the  owners 
pay  the  wages  of  the  seamen  they  can  look  to  the  nnderwriters  to  reimburse  them  if 
there  is  any  salvage  from  the  wreck.  Bat  this  decision,  we  think,  is  manifestly  in- 
correct. • 

*  In  England,  it  does  not  appear  distinctly,  whether  freight  pending  at  the  time  of 
the  loss,  passes  to  the  underwriter  on  freight  or  to  the  underwriter  on  the  ship.  It  may, 
therefore,  be  a  question,  whether  the  underwriter  on  the  ship  is  liable  for  wages  earned 
subsequent  to  the  loss,  as  these  should  be  a  charge  on  the  freight.  But,  in  this  coun- 
try, where  the  law  is  well  settled,  that  subsequent  freight  passes  by  the  abandonment 
of  the  ship,  the  underwriters  are  clearly  liable  for  wages  subsequently  earned.  Ham- 
mond V.  Essex  F.  &  M.  Ins.  Co.,  4  Mason,  196.  The  voyage  in  this  case  had  been 
pursued  with  the  assent  of  the^nderwriters,  and  they  had  received  the  freight  earned. 
In  M'Bride  v.  Marine  Ins.  Co.,  7  Johns.  431,  the  vessel  was  abandoned  on  account  of 
being  detained  by  an  embaigo,  but  the  abandonment  was  not  accepted.  It  was  held, 
that  the  owner  of  the  vessel,  as  the  abandonment  was  not  accepted,  should  have  laid 
her  up  and  discharged  the  crew,  and  as  this  was  not  done,  it  was  held  that  the  under- 
writers were  not  liable. 
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the  insurers  be  bound,  provided,  the  expenses  and  charges  were 
incurred  by  the  insured  while  laboring  in  good  faith  and  with 
reasonable  discretion  for  the  recovery  and  security  of  the  salvage 
and  the  consequent  benefit  of  the  insurers ;  for  this  they  are 
authorized,  if  not  required  to  do,  by  the  usual  policies  of  insur- 
ance, and  would  be,  we  think,  by  the  principles  and  policy  of 
the  law  of  insurance,  even  if  the  policies  contained  no  such  pro- 
visions.^ 

If  the  insurers  interpose  and  refuse  to  accept  the  salvage,  and 
distinctly  request  that  no  more  expenses  be  incurred  on  account 
of  it;  then  the  insured  can  no  longer  incur  such  expenses  at  their 
risk ;  there  would  seem  to  be,  however,  this  qualification  to  this 
last  rule,  namely,  that  the  prohibition  must  not  be  wanton  and 
tending  to  expose  property  to  unnecessary  destruction,  but  must 
be  made  at  least  in  good  faith,  and  with  some  show  of  reason.^ 


1  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  307 ;  Jamel  v.  Marine  Ins.  Co.,  7  Johns. 
412;  Lawrence  v.  Van  Home,  1  Caines,  276;  Potter  v.  Providence  Washington  Ins. 
Co.,  4  Mason,  298 ;  Le  Cheminant  v,  Pearson,  4  Taunt.  367. 

'  Phillips  V.  St.  Loais  Perpetual  Ins.  Co.,  11  La.  Ann.  459.  In  Gould  v.  Citizens' 
Ins.  Co.,  13  Mo.  524,  the  underwriters  refused  to  accept  the  abandonment,  and  after- 
wards compromised  the  claim.  It  was  held,  that  thej  were,  nevertheless,  liable  on  a 
contract  made  bj  the  master  with  a  third  party  to  save  as  much  of  the  wreck  as  he 
could  at  a  certain  rate  per  cent,  ofl  salvage.  If  the  vessel  is  captured,  and  the  master, 
after  an  abandonment,  acting  as  the  agent  of  the  underwriters,  makes  a  compromise 
with  the  captors,  the  underwriters  are  obliged  to  pay  as  for  a  total  loss,  but  are  entitled 
to  the  benefit  of  the  compromise.  Jumel  v.  Marine  Ins.  Co.,  7  Johns.  412.  And  in 
Miller  r.  De  Peystor,  2  Caines,  301,  the  same  rule  was  laid  down  in  a  case,  where  the 
compromise  was  made  by  a  person  appointed  by  the  master  to  look  after  the  property 
insured. 

In  Lawrence  v.  New  Bedford  Comm.  Ins.  Co.,  2  Story,  471,  the  jury  found  that 
there  was  a  total  loss  of  the  property  insured  at  an  intermediate  port,  and  the  question 
was  as  to  the  effect  to  be  given  to  the  acts  of  the  master  in  respect  to  the  salvage.  The 
master  remained  at  the  intermediate  port  for  four  months,  to  take  charge  of  the  prop- 
erty, a  cai^  of  oil,  and  then  sold  part  of  it  and  shipped  the  remainder  to  New  York, 
via  Rio  Janeiro.  He  embarked  with  it,  and  at  Rio  caused  it  to  be  unladen  and  sold, 
and  the  proceeds  invested  in  coffee,  which  was  carried  to  New  York  and  there  sold  with 
the  consent  of  the  underwriters.  The  coffee  was  somewhat  damaged  on  the  voyage. 
Jt  was  held,  that  the  captain's  necessary  expenses  at  the  intermediate  port,  in  taking 
care  of  the  property  insured,  and  until  its  shipment  on  board  the  vessel,  together  with  a 
reasonable  compensation  for  his  services,  were  a  change  on  the  underwriters ;  and  that 
they  would  be  liable  for  the  price  of  his  passage  to  New  York,  if  his  accompanying  the 
oil  was  a  reasonable  and  prudent  act  for  the  benefit  of  the  underwriters.  In  regard  to 
the  sale  at  Rio,  the  court  held,  that  generally  the  master  has  not  the  right  to  dispose  of 
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Generally,  if  the  abandonment  be  valid,  the  property  is  thereafter 
at  the  risk  of  the  insurers,*  who  must  be  liable  for  the  acts  of 
those  employed  upon  it,  so  far,  at  least,  that  any  loss  caused  by 
these  persons,  is  their  loss.  The  master  and  crew  become  by 
abandonment  the  agents  or  servants  of  the  insurers  for  this  pur- 
pose ;  and  as  the  insurers  bear  the  risk  of  their  conduct,^  so  they 
are  entitled  to  all  the  benefit  which  may  arise  firom  it ;  and  even 
after  condemnation  by  a  prize  court,  the  master  or  whoever  is  in 
charge  of  the  property,  remains  so  far  the  agent  of  the  insurers, 
that  if  he  purchases  the  property  at  the  sale,  avowedly  for  him- 
self, the  insurers  may  adopt  the  purchase  as  made  for  them  by 
their  agent.^  So  too,  the  owner  of  the  property  becomes  by  the 
abandonment,  the  agent  and  trustee  of  the  underwriters,  so  far, 
that  it  is  his  unquestionable  duty  to  do  all  that  he  reasonably 
can,  for  the  preservation  of  the  property,  and  its  safe  arrival  into 


the  property  and  to  invest  the  proceeds  in  another  adventure.  There  most  either  be  a 
necessity  for  it,  or  it  mnst  be,  with  reference  to  the  voyage  and  ihe  natore  of  the  prop- 
erty in  a  very  high  degree  expedient. 

1  In  Lawrence  v.  New  Bedford  Ck>mm.  Ins.  Co.,  2  Story,  471,  cited  in  note  supra, 
Mr.  Jnstioe  Story  said,  assuming  the  sale  of  the  salvage  not  to  have  been  necessary, 
"  If  it  turns  out  to  be  advantageous  to  the  parties  interested,  and  they  adopt  the  acts 
of  the  master,  and  receive  the  property  without  reserve  or  objection,  tiiat  will  amount 
to  a  ratification,  and  they  must  then  take  the  property  or  its  proceeds  cam  onere.  If,  on 
the  other  hand,  they  receive  the  property,  or  its  proceeds,  reserving  all  their  rights,  and 
waiving  no  objections,  then  they  are  entitled  to  receive  the  proceeds  without  any 
chai^ges  upon  them,  if  the  proceeds  do  not  yield  a  profit  to  them  beyond  the  fidr  value 
of  the  property  shipped,  and  so  improperly  converted,  as  it  would  have  been  on  its 
arrival  at  the  original  port  of  destination.  But  if  a  profit  ultra  such  value  has  come  to 
the  hands  of  the  underwriters,  by  reason  of  the  new  invtirtment,  then  I  think,  that  if 
the  master  has  acted  without  fraud,  and  under  a  mere  mistake  of  judgment,  he  ought 
to  be  entitled,  out  of  those  profits,  to  receive  his  reasonable  expenses,  and  also  a  reason- 
able compensation  for  his  services,  not  exceeding  those  pro6ts." 

'  United  Ins.  Co.  v.  Robinson,  2  Caines,  280.  In  this  case  insurance  was  effected 
on  goods.  The  vessel  was  captured  and  carried  into  Malaga,  where  the  consignees  pur- 
chased the  cargo  from  the  captors  for  $15,565,  and  afterwards  sold  it  for  $30,174,  and 
invested  the  proceeds  in  wines  and  brandies  which  they  shipped  on  the  account  and 
risk  of  the  defendants,  who  received  the  goods  and  claimed  to  retain  possession  of 
them,  notwithstanding  they  had,  on  notice  of  the  capture,  made  an  abandonment  to 
the  insurers  which  had  been  accepted.  The  consignees  testified  that  they  acted  as* 
agents  of  the  defendants  and  should  have  looked  to  them  in  case  of  loss.  The  court 
held,  that  by  the  abandonment  the  underwriters  had  the  right  to  adopt  the  acts  of  the 
consignees,  and  having  done  so,  were  entitled  to  the  proceeds  of  the  goods  which  the 
defendants  had  sold.  This  case  was  affirmed  on  appeal.  Robinson  v.  United  Ins. 
Co.,  1  Johns.  592. 
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the  hands  of  the  insurers.^  But  the  insurers  cannot  be  made 
liable  to  him,  or  liable  to  lose  in  an  adjustment  with  him,  for 
mistaken  or  wrongful  acts  committed  by  himself.  They  might 
be  thus  liable  for  the  acts  of  a  person  expressly  and  in  good  faith 
made  agent  of  the  insurers  for  the  property  by  the  insured;'  but 
they  would  not  be,  as  it  seems,  for  the  acts  of  one  who  was  act- 
ing as  the  agent  of  the  insurers  by  reason  of  his  previous  rela- 
tion to  the  insured,  as  factor,  consignee,  or  master ;  for  if  the 
property  is  lost  by  his  fraud,  the  owner  must  allow  or  account 
for  it  in  the  same  way,  as  if  it  had  been  lost  by  his  own  act ;  for 
as  to  these  he  will  be  considered  as  the  agent  of  the  insured.^ 

The  general  rule  is,  that  the  abandonment  relates  back  to  the 
time  of  the  loss,  but  it  would  seem  that  though  the  underwriters 
would  be  liable  for  the  acts  of  the  master,  or  any  other  person 
having  the  possession  and  control  of  the  property  daring  the 
time  intervening  between  the  loss  and  the  abandonment,  pro- 
vided such  acts  were  bond  fide^  yet  they  are  not  liable  for  the 
fraudulent  acts  of  such  agent,  until  the  abandonment  takes 
effect* 


1  Corcier  v.  Philadelphia  Ins.  Co.,  5  S.  &  R.  113, 116,  per  TUghman,  C.  J. 
'  Miller  v.  De  Peyster,  2  Caines,  301 ;  Gardiner  v.  Smith,  1  Johns.  Cas.  141. 

*  Smith  0.  Tottio,  14  Mass.  112.  In  this  case,  the  vessel  was  insured  from  Harana 
to  Boston  or  port  of  dischaige  In  the  United  States  not  blockaded.  The  policy  con- 
tained a  clause,  that  in  case  of  capture  the  assured  should  daim  and  prosecute  for  the 
property  until  acquittal,  or  condemnation  in  a  high  court  of  admiralty,  the  under- 
writers and  assured  agreeing  to  pay  iheir  proportion  of  expenses  in  such  a  case.  The 
vessel  was  captured  and  taken  into  Halifax  and  abandoned,  but  was  subsequently 
restored  to  the  master,  who  represented  himself  as  the  Spanish  owner,  and  he  then  took 
a  cargo  to  the  West  Indies  without  the  authority  of  the  real  owner  or  of  the  under- 
writers ;  and  converted  the  property  to  his  own  use.  It  was  contended,  that  the  prop- 
erty having  been  abandoned  while  in  the  hands  of  the  captors,  the  acts  of  the  master 
were  at  tbe  risk  of  the  underwriters.  But  the  court  held,  that  as  the  abandonment  was 
made  while  the  ship  was  under  merely  a  temporary  restraint,  and  as  no  injury  was 
sustained  by  the  property,  the  assured  could  not  recover  for  a  total  loss  on  that  ground, 
and  that  the  further  acts  of  the  master  must  be  considered  as  done  by  him  as  agent  of 
the  insured. 

*  Lawrence  v.  Kew  Bedford  Ck>mm.  Ins.  Co.,  2  Story,  471,  479.  In  Gardere  v,  CoL 
Ins.  Co.,  7  Johns.  514,  the  neglect  of  the  master  to  put  in  a  claim  for  tbe  vessel,  after 
she  was  captured,  seems  to  have  been  considered  as  the  act  of  an  agent  of  the  under* 
writers,  though  the  vessel  was  not  abandoned  till  after  the  condemnation.  , 

^  Dederer  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  61. 
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eftted  in  it,  are  persons  who  represent  the  original  losers  by  hav- 
ing insured  them. 

In  this  chapter,  it  is  not  necessary  to  consider  anew  the  general 
principles  of  the  law  of  average,  for  they  are  unaffected  by 
entering  into  relation  with  those  of  insurance.  But  to  present 
the  qualifications  of  the  law  of  average,  or  rather  the  new  and 
peculiar  questions  in  relation  to  it,  which  are  brought  up  by  the 
application  of  these  principles  to  parties  who  were  not  the 
original  losers.  And  of  the  principles  theniselves,  we  shall  say 
only  so  much  as  our  present  purpose  requires. 

For  this  purpose  we  must  state  briefly  the  general  object  of 
the  law  of  average.  It  is  to  divide  an  actual  maritime  loss, 
among  all,  whose  loss  it  really  and  substantially  is  and  ought  to 
be.  For  example,  many  and  diverse  interests  being  involved  in 
a  common  peril,  from  which  escape  is  possible  only  by  the  vol- 
untary sacrifice  of  one  of  them,  if  this  sacrifice  is  made,  and  thus 
the  peril  is  avoided  by  all  the  rest,  it  is  plain  that  it  must  be  con- 
sidered the  sacrifice  or  loss  of  all  involved  in  the  danger,  and  an 
escaping  from  it  by  the  sacrifice  which  the  good  of  all  required. 
And  this  simple  rule  is  the  foundation  of  the  law  of  general 
average,  which  we  may  say  is  as  old  as  maritime  commerce,  not 
merely  because  it  rests  on  principles  of  which  the  need  must 
come  early,  and  the  justice  and  expediency  are  always  obvious^ 
but  on  the  evidence  of  those  earliest  records  which  have  crum* 
bled  under  the  influence  of  time,  and  come  down  to  us  only  in 
fragments. 

We  must  further  remark,  that  the  reason  and  the  efficacy  of 
this  law.  of  average,  require  that  three  things  should  be  consid- 
ered as  absolute  essentials,  without  the  concurrence  of  all  of 
which,  no  maritime  loss  can  be  a  general  average  loss.  The 
first  of  these  is,  that  the  loss  must  be  a  voluntary  and  intended 
sacrifice.  For  if  a  loss  occur  which  is  not  the  result  of  a  free 
choice,  it  may  benefit  others,  but  nevertheless  give  no  claim 
against  them  for  contribution.  This  claim  rests  always  on  the 
supposition,  that  the  party  advancing  it  has,  for  the  benefit  of 
others,  undergone  a  loss  which  he  might  have  refused  to  sufler. 

The  second  is,  that  the  sacrifice  was  necessary,  or  at  least 
that  there  w^as  an  actual  appearance  that  otherwise  all  would 
perish,  and  a  rational  possibility  at  least,  that'  by  the  sacrifice 
of  a  part,  the  rest  might  be  saved*    For  without  this,  the  loss 
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Dr&8  only  a  wanton,  or  a  foolish  destraetion  of  property;  and 
upon  an  act  like  that  no  one  could  ground  a  claim  for  indem- 
nity ;  although  the  party  suffering  the  loss  might  have  a  claim 
against  the  master,  to  whose  fault  it  was  owing,  or  against  those 
who  employed  him.     « 

The  third  is,  that  the  sacrifice  must  be  successful ;  that  is,  it 
must  save  other  property.  For,  however  well  intended  or  meri* 
torious  it  may  be,  the  claim  for  contribution  is  not  founded  upon 
the  moral  quality  of  this  act,  but  upon  its  beneficial  effect  At 
its  own  expense,  one  interest  has  saved  other  interests.  There- 
fore  it  shall  be  at  the  expense  of  the  other  interests  also.  Hence, 
the  rule  that  nothing  but  what  is  saved  contributes.  By  this  is 
meant  what  is  ultimately  saved;  and  therefore  fit>m  this  con- 
tributory value  must  be  deducted  all  subsequent  losses,  or  aver- 
ages, or  other  expenses  which  are  necessary  to  the  safety  of  the 
property  or  interests  contributing. 

These  three  essentials  have  already  been  stated,  in  a  some- 
what different  form,  in  a  preceding  chapter;  and  there  illustrated 
in  detail.^  Here  we  pass  to  the  way  in  which  insurance  becomes 
connected  with  average. 

The  first  remark  we  make  is,  that  the  law  of  general  average, 
and  each  case  or  question  of  average,  is  generally  the  same 
whether  it  does  or  does  not  come  into  relation  with  insurance. 
The  only  question  proper  to  the  law  of  insurance  in  this  be- 
half being  whether  the  insurer  or  the  insured  shall  bear  the  loss. 
But  in  many  of  these  cases,  there  is  a  previous  question,  which 
is,  whether  there  be  any  average  loss  at  all,  or  what  the  loss  is ; 
for  if  there  is  a  loss  the  insurers  certainly  must  pay  it.  And  this 
is  very  frequently  the  first  and  only  question  that  is  tried,  the 
insurers  merely  taking  the  place  of  the  insured. 

The  general  rule  is,  that  a  loss  by  general  average,  is  b^  mnrir 
time  loss,  for  which  insurers  are  responsible.  The  twp  limita- 
tions of  this,  which,  if  not  the  only  ones,  are  at  least  the  most 
important,  are,  firsts  that  insurers  are  answerable  ofily  when 
they  have  insured  the  very  thing,  or  interest,  which  is  called 
upon  to  contribute  to  an  average  loss.  If  they  insured  the  thing 
which  was  itself  sacrificed,  they  are  as  liabfe  to  pay  for  it  as 


A  See  ante.  Vol.  I.  p.  SSS,  n.  h 
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if  it  were  not  an  average  loss,  that  is,  as  if  it  were  a  common 
loss  by  a  peril  of  the  sea.  But  by  paying  it  they  possess  them- 
selves of  all  the  claims  for  contribation  to  which  the  sacrifice  of 
the  thing  entitled  the  owner  of  it 

The  other  limitation  is,  that  insurers  are/esponsible  only  when 
they  have  insured  against  the  very  peril  or  cause  of  loss  which 
made  the  sacrifice  necessary.  The  reason  is  this.  The  whole 
purpose  and  effect  of  average  is  to  equalize  the  loss ;  to  spread 
it  over  all  the  interests ;  but  the  nature  of  the  loss  remains  un- 
affected. Thus,  if  we  suppose  that  insurers  have  insured  the 
cargo  of  A  against  all  perils,  etc.,  excepting  fire.  Then  a  fire 
breaks  out,  and  some  part  of  the  vessel,  its  sails,  or  rigging,  is 
destroyed  at  once  to  extinguish  the  fire  or  prevent  its  spreading ; 
and  it  saves  the  rest  of  the  property.  To  this  the  cargo  must 
contribute,  and  A  pays  his  contribution  in  money.  He  cannot 
call  on  the  insurers,  for  the  theory  of  general  average  is,  that  A'a 
loss  is  as  much  and  entirely  a  loss  by  fire,  as  if  his  own  goods, 
instead  of  the  ship-owner's,  had  been  destroyed.  And  he  is  not 
insured  against  a  loss  by  fire.  Or,  to  take  another  illustration, 
A's  cargo  is  insured  by  a  common  policy,  but  an  additional 
clause  is  inserted,  ''excepting  all  war  risks."  The  ship  and 
cargo  are  captured  by  an  enemy,  and  taken  into  port,  and  after 
much  expense  the  master  succeeds  in  obtaining  their  liberation. 
The  owner  of  the  cargo  will  pay  his  share ;  but  the  loss  he 
thus  sustains  is  a  loss  by  a  war  risk,  and  that  is  expressly  ex- 
cepted. 

One  question  under  the  law  of  average,  which  can  arise  only 
when  insurers  are  a  party  to  the  case,  is  whether  the  insured,  if 
he  has  a  claim  against  others  for  contribution,  is  bound  to  make 
that  claim  before  he  calls  on  the  insurer.  If  so,  his  demand 
against  the  insurer  is  less  by  the  exact  sum  he  receives  from  the 
contributors.  If  he  does  not  first  enforce  this  claim,  and  the 
insurers  pay  him  all  that  he  has  lost,  the  insurers  become  thereby 
possessed,  for  their  own  benefit,  of  the  claim  for  contribution. 
It  might,  therefore,  seem  to  be  the  same  thing  in  effect  and 
amount,  whether  the  insured  collects  or  transfers  his  claim.  But 
.circumstances  may  make  it  a  very  different  thing. 

If,  for  example,  the  contributors  are  insolvent  or  cannot  be 
reached,  and  the  lien  of  the  party  entitled  to  contribution,  has 
.not  been  enforced  against  the  contributory  property ;  here  the 
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daim  is  valneleas.  If  the  insared  can  demand  his  whole  loss  of 
the  insurers,  it  is  they  who  lose  the  value  of  the  contributory 
claim.  If  he  must  enforce  this  claim  first  himself,  and  demand 
of  the  insurers  only  the  balance,  he  loses  this  value.  On  this 
point,  it  seems  now  to  be  well  settled,  that  the  insured  may 
claim  of  the  insurers  his  whole  loss,  transferring  to  them  his 
daim  for  contribution.^ 

It  would  seem,  howevet,  that  there  must  be  this  qualification 
to  the  rule.  If  the  claim  for  contribution,  which  would  belong 
to  the  insurers  by  their  payment  of  the  loss,  be  of  no  value,  or  of 
lessened  value,  and  this  loss  or  diminution  of  value  has  been 
caused  in  any  way  by  the  negligence  or  fault  of  the  insured^  he 
must  bear  this  loss,  and  must  allow  the  insurers  for  the  amount 
in  the  same  way  as  if  he  had  collected  it 

Practically,  therefore,  the  result  is  this.  The  insured,  although 
not  bound  to  collect  his  contributory  claim  before  a  ling  on  his 
insurers,  usually  does  this  if  he  can ;  and  he  may  daim  his  whole 
loss  of  the  insurers,  leaving  to  them  this  contributory  claim, 
whatever  may  be  its  value,  provided  he  has  not,  by  refusal  of  a 
tender  or  some  other  similar  act  of  his  own,  lessened  that  value 
or  prevented  its  recovery. 

Another  question  arises  under  the  American  rule  which  makes 
a  loss  of  more  than  fifty  per  cent  of  value,  a  constructive  total 
loss.  If,  for  example,  the  immediate  loss  is  sixty  per  cent.,  and 
there  is  a  daim  of  contribution  for  twenty  per  cent,  it  may  be 
said  that  the  actual  loss  is  but  forty  per  cent,  which  is  not 
enough  to  make  it  constructively  total.  In  a  previous  chapter, 
on  total  loss,  it  was  remarlced,  that  if  the  contribution  was  not 
received  by  the  insured,  it  might  be  disregarded ;  but  if  actually 
paid,  only  the  balance  of  loss  under  such  payment  should  be 
considered.  This  would  seem  to  give  to  the  insured,  not  only 
the  option  of  making  it  a  total  loss  or  not,  but  to  give  him  the 


1  Maggnth  v.  Church,  1  Caines,  196 ;  Watson  v.  Marine  Ins.  Co.,  7  Johns.  57,  62 ; 
Amory  v,  Jones,  6  Mass.  318;  Faulkner  v,  Augusta  Ins.  Co.,  2  McMnllan,  158; 
Hanse  v.  New  Orleans  Marine  &  F.  Ins.  Co.,  10  La.  1.  See  also,  dicta  to  this  effect  bj 
Siory,  J.,  in  Potter  v.  Providence  Washington  Ins.  Co.,  4  Mason,  298,  and  by  Shaw, 
C.  J.,  in  Gheeljr  v.  Tremont  Ins.  Co.,  9  Cnsh.  415,  419.  See  also,  cases  in  the  next 
iwte. 
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power  of  making  that  a  'total  loss  by  constraction,  which  was,  in 
fact,  bat  a  partial  loss.  A  case  may  easily  be  supposed  of  an 
owner  of  a  small  part  of  the  cargo,  losing  something  more  than 
half  by  a  sacrifice  which  gave  him  a  daim  for  nearly  complete 
indemnity.  But  by  this  rale,  he  would  have  a  right  to  make  it 
a  total  loss  by  construction.  This  would  seem  to  be  objection* 
able ;  but  the  rule  is  well  sustained,  and  upon  the  whole  is  rea- 
sonable.^ 

If  an  insured  ship  be  run  down  and  loses  more  than  half  of 
her  value  by  the  negligence  of  another  ship,  which  is  bound  to 
make  indemnity,  Ihere  seems  to  be  no  doubt  that  the  owner  of 
the  insured  ship  may  abandon  her,  transferring  the  claim  for  in* 
demnity  to  the  insurers.  So,  if  she  be  captured  and  condemned, 
under  circumstances  which  give  a  valid  claim  for  indemnity 
against  some  party  or  government,  here  too  there  could  certainly 
be  an  abandonment,  with  transfer  of  claim.  And  the  daim 
for  average  contribution  seems  to  be  analogous  in  prindple  to 
these. 

This  rule  gives,  in  fact,  to  the  insured  only  a  full  indemnity, 
and  inflicts  no  especial  hardship  on  the  insurers.  For  they  pay 
the  whole  value ;  but  they  received  by  abandonment  all  of  the 
property  that  was  left,  and  also  the  whole  claim  for  contribution, 
thus  losing  only  what  was  really  lost  by  the  sacrifice. 

It  should  be  noticed,  however,  that  if  the  insured  who  has  lost 
property,  and  by  the  loss  acquired  a  claim  to  contribution,  is  also 
the  owner  of  other  property  which  is  bound  to  make  contribu* 
tion,  and  is  not  insured,  or  not  by  th^  same  insurers,  he  cannot 
require  of  the  insurers  to  pay  him  his  whole  loss  and  then  come 
back  on  him  and  collect  from  him  his  contributory  claim,  for  this 
would  be  to  demand  of  them  what  they  owe  him,  without 
deducting  what,  by  their  payment,  he  owes  to  them.^  He  must 
first  deduct  what  is  thus  due  from  himself  for  contribution,  and, 


^  MoMf  f^  Col.  Lm .  Ca,  6  Jobas.  219 ;  Foibei  v.  Hjum&ctaim'  Ins.  Co.,  1  Graj, 
871.  In  Lapslej  v.  Pleasants,  4  Binn.  502,  a  contnuy  rale  was  laid  down,  and  U 
was  held,  that  the  insured  must,  at  least,  make  a  demand  on  the  owners  of  the  snb» 
jects  bound  to  contribute,  before  seeking  to  chaige  the  underwriters  with  the  whole 
loss. 

*  Potter  V,  Proridenoe  Washington  Ins.  Co.,  4  Mason,  298 ;  Jnmel  v.  Bfarine  Ins. 
Co.,  7  Jt>hns.  412.    See  also,  Williams  v.  London  Ass.  Co.,  1  M.  &  S.  318. 
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we  should  say,  but  without  direct  and  specific  authority,  that  he 
must  make  this  deduction,  although  it  reduces  his  loss  below 
fifty  per  cent,  and  thus  prevents  it  from  becoming  total  by  con- 
struction. 

The  other  American  rule  we  have  spoken  of,  which  requires  a 
deduction  from  new  repairs  of  one  third,  to  reduce  them  to  the 
value  of  the  old  materials,  applies  also  to  an  average  loss  upon 
the  ship,  so  far  as  insurers  are  concerned.  That  is,  if  there  be 
an  injury  to  the  ship  by  voluntary  sacrifice,  calling  for  contribu- 
tion, as  by  cutting  away  the  masts  and  rigging,  and  the  insurers 
on  the  cargo  are  called  upon  to  contribute,  in  order  to  ascer- 
tain the  amount  of  damage  for  which  contribution  is  to  be 
made,  one  third  is  to  be  deducted  from  the  cost  of  the  repairs  or 
renewal,  whether  actually  made  or  only  estimated.^ 

The  premium  of  insurance  adds,  if  paid,  to  the  cost  of  what^ 
ever  property  is  insured ;  and  if  not  paid  it  may  be  considered 
as  adding  to  its  value.  The  question  has  been  raised  whether 
the  premium  should  not,  for  this  reason,  be  added  to  the  coU'- 
tributory  value  of  ship,  or  cargo,  or  freight.  It  seems  to  be  the 
better  opinion  that  it  should  not  be  so  added.^ 

We  have  already  seen  that  the  parties  frequently  agree  to 
value  the  property  insured  at  a  specific  sum  in  the  policy.  But 
it  seems  to  be  quite  well  settled  that  such  a  valuation  is  to  be 
disregarded,  or  only  used  as  matter  of  evidence  as  to  actual 
value,  in  a  case  of  general  average.  If,  for  example,  a.  ship  is 
called  on  to  contribute  for  jettison  of  cargo,  and  the  question 
arises  as  to  what  shall  be  her  valuation  for  this  purpose,  this  is 
in  the  first  place  a  question  between  the  owner  and  the  ship- 
per ;  and  it  is  plain  that  the  shipper  ought  not  to  be  prejudiced^ 
or  affected,  by  any  bargain  between  the  owner  and  the  insurer^ 
for  he  has  no  interest  in  it,  and  no  control  of  it.  It  follows^ 
then,  that  the  actual  value  of  the  ship  must  be  taken,  irrespec-^ 
tive  of  the  agreed  value.  And  when  the  owner  has  paid  his 
twenty  per  cent  or  other  proportion  on  this  value,,  and  demands 
repayment  of  the  insurer,  the  insurer  has  no  right  to  say  to  him. 


1  Steveiift  &  Beoeck*  od  At.,  PhiUipt't  e4..1«7»  note^SSS. 
*  See  8  PhiUijM  oa  Ins.  S  1362. 
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your  ship  was  valued  for  average  at  twenty  thousand  dollars ; 
but  we  have  agreed  to  value  it  at  ten  thousand  dollars,  and 
therefore  I  shall  pay  but  one  half  of  your  contribution.  For  if 
the  vessel  had  been  valued  at  ten  thousand  dollars,  the  whole 
contributory  value  would  have  been  less,  and  consequently  the 
percentage  of  contribution  more ;  nor  could  this  be  readjusted 
and  corrected,  without  opening  and  recalculating  the  adjustment 
of  average*  And,  on  the  whole,  it  may  be  regarded  as  the  pre- 
vailing  rule,  that  the  valuation  in  the  poUcy  has  no  effect  upon 
the  adjustment  of  average ;  or,  in  other  words,  that  losses  under 
open  and  under  valued  policies  are  adjusted  alike,  so  far  as 
relates  to  general  average,  not  only  as  regards  the  original  par- 
ties, but  as  between  any  of  them  and  their  insurers.^  As  the 
question  whether  or  not  there  is  a  general  average  claim,  de- 
pends entirely  upon  the  existence  of  the  elements  which  we 
have  before  mentioned,  it  makes  no  difference  in  respect  to  the 
liability  of  the  insurers  of  the  ship  that  there  are  no  contributory 
interests  on  board.^ 

In  our  chapter  on  general  average,  we  remarked  that  there 
were  many  expenses  which  were  properly  settled  in  the  same 
way  and  proportion  as  general  average  expenses,  and  were  so 
called ;  bat  yet  were  not  such,  strictly  speaking.  They  are,  in  fact, 
expenses  of  all  the  parties,  by  their  agent  who  derives  authority 
to  make  them  from  his  office  and  from  the  exigency.  He  there- 
fore binds  all  for  whom  he  acts ;  and  among  them  the  insurers 
of  the  property.  And  this  not  only  after  abandonment  and 
acceptance,  which  make  the  insurers  as  much  owners  as  they 
would  be  by  purchase,  but  before.  For  they  bind  the  owners^ 
and  as  the  owners  thus  lose  the  money,  they  in  their  turn  may 
call  on  the  insurers.  It  must,  however,  be  remembered,  first, 
that  the  insurers  cannot  be  called  on  unless  the  damage  or  other 
^cause  of  the  expense,  was  the  result  of  a  peril  against  which 
they  had  insured.  And  it  is  often  necessary  in  an  adjustment 
^Where  some  of  the  property  or  interests  in  peril  were  insured,  and 


^  Clail[  V.  United  F.  &  M.  Ins.  Co.,  7  Mass.  365 ;  1  Magens,  caae  six.  The  praO' 
'tice  is  said  to  be  different  in  New  York.    2  FbUlipB,  Ins.  4  UIO. 

*  Potter  V,  Oceaa  Int.  Co.,  a  Sumner,  27 ;  Potter  v.  PtOTidence  Washington  Ins. 
<<}0v  4iiasoo,  29a;  Greelj'V.  Tremont  Ins.  Co.,  9  Cnsh.  415. 
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some  part  was  not,  to  indicate  what  contribution  is  necessary 
from  this  thing  or  that  thing,  and  for  this  cause  or  that  cause,  so 
that  the  liability  of  the  insurers  may  be  accurately  measured. 
Nor  are  the  insurers  liable,  unless  the  exigency  or  circumstances 
warranted  the  master  in  making  the  expense;  for  although  if 
the  master  spends  the  owner's  money  without  authority  or  just 
cause,  they  lose  the  money,  this  is  not  a  loss  against  which  the 
insurers,  generally  at  least,  insure  the  owner.  The  good  or  ill 
conduct  of  the  servant  of  the  owner,  chosen  and  employed  by 
him,  should,  for  obvious  reasons,  be  at  his  risk. 

It  has  also  been  said,  that  an  adjustment  of  general  average, 
made  at  a  port  where  it  ought  to  be  made,  and  made  according 
to  the  laws  of  that  port,  and  in  good  faith,  binds  conclusively 
all  who  are  parties  to  it^  This  is  certainly  true,  and  for  obvious 
reasons  which  we  formerly  stated,  so  far  as  relates  to  the  original 
parties  to  the  average,  or  to  the  owners  of  the  several  sacrificed 
or  contributory  interests.  But  when  this  question  comes  up  in 
reference  to  them  who  are  only  indirectly  interested,  by  insuring 
ihose  who  are  so  directly,  it  assumes  a  somewhat  different  aspect 
The  contract  of  insurance  is  made  between  parties,  one  of  whom 
at  least,  and  that  the  promising  party,  has  a  permanent  loca* 
tion ;  there  he  enters  into  the  contract,  and  makes  his  promise. 
And  has  he  not  the  right  to  have  it  construed  and  applied  in  all 
respects,  by  the  law  of  the  place  where  the  contract  is  made 
and  is  to  be  performed  ?  If  a  New  York  ship,  bound  to  Calcutta, 
is  insured  in  London,  and  incurs  great  expense  by  seeking  a  port 
wherein  to  repair  damage  caused  by  a  sea  peril,  there  may  be 
three  laws,  or  rules,  by  which  to  determine  how  much  the  ship, 
or  the  insurer  of  the  ship,  shall  pay.  The  law  of  New  York,  for 
example,  in  respect  to  the  wages  and  provisions  and  expense  of 
repair,  may  be  one  thing,  that  of  London  another,  that  of  Cal- 
cutta, a  third.  And  if  we  admit,  as  is  certain,  that  an  adjusir 
ment  made  on  arrival  at  Calcutta  will  bind  ship,  cargo,  and 
freight,  when  the  ship-owner  comes  to  London  to  obtain  indem- 
nity from  the  insurers,  may  they  n'ot  say,  we  insured  you  under 
the  law  of  England ;  by  that  law  the  loss  of  the  ship  would 
have  been  far  less  than  it  is  by  the  adjustment  at  Calcutta? 


1  See  ante,  Vol.  I.  p.  332, 
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This  difference  must  be  your  loss,  because  we  shall  pay  you  by 
the  law  of  London.^ 

It  is  not  to  be  denied  that  there  is  some  plausibility  in  this 
view,  and  that  it  is  sustained  by  respectable  authorities.  We 
cannot,  however,  doubt  that  the  opposite  rule  is  the  true  one ; 
and  the  weight  of  authority,  as  well  as  of  reason,  would  hold 
the  insurers  as  among  the  parties  upon  whom  a  foreign  adjust- 
tnent,  properly  made  where  made,  is  binding.  The  contract  of 
insurance  is  eminently  a  maritime  contract  It  goes  with  the 
«hip.  The  insurers  can  calculate  this  risk,  for  the  policy  is  made 
upon  a  designated  voyage,  or  upon  time,  or  with  a  liberty  of 
procedure  agreed  upon,  and  the  insurers  ought,  by  a  familiar 
principle  of  the  law«merchant,  to  be  governed  by  the  law  of 
whatever  place  becomes  applicable  to  the  interests  insured  in  the 
course  of  the  voyage  or  of  the  time.  The  fault  is  in  the  diver- 
sity of  these  rules;  this  is  less  than  it  was;  and  the  present 
strong  tendency  of  the  law«merchant  to  vindicate  itself  as  part 
•of  ihejus  gentium  and  to  cast  off  local  peculiarities,  permits  the 
hope  that  this,  and  some  similar  questions,  will  disappear.^  • 


1  In  Power  v.  Whitmore,  4  M.  &  S.  141,  an  adjastment  was  made  at  LtBbon,  and 
^ag^8  and  provisions  were  incladed,  which  was  contrary  to  the  law  of  England.  It 
was  held  that  the  contract  was  to  be  constmed  according  to  the  laws  of  Engtaad^ 
unless  the  parties  were  understood  as  having  contracted  on  the  footing  of  a  different 
known  general  usage  in  the  country  where  the  adventure  was  to  terminate.  There 
being  no  evidence  of  such  usage,  except  the  decree  of  the  court,  the  plaintiff  was 
nonsuited.  In  Lenox  v.  United  Ins.  Co.,  3  Johns.  Cas.  178,  a  cargo  of  pipe  staves 
was  insured.  Some  of  them  were  carried  in  the  hold,  and  others  on  deck,  with  the 
consent  of  the  insurers.  The  part  on  deck  was  jettisoned,  and  according  to  an  adjust- 
ment made  at  Lisbon,  the  caigo  in  the  hold  was  charged  with  its  proportion  of  the  loss. 
It  was  held  that  the  underwriters  were  not  liable  for  the  geoenil  average  loss.  So  in 
Shiff  o.  Louisiana  State  Ins.  Co.,  18  Mart.  La.  629,  where  a  loss  by  cmnying  a  press 
of  sail  to  keep  off  a  lee^hore,  was  contributed  for  in  general  average  at  Hambuig,  it 
was  held  that  the  underwriters  were  not  liable. 

3  Walpole  V.  Ewer,  Park,  Ins.  565.  In  Newman  v.  Cazalet,  Park,  Ins.  566,  the 
commercial  court  at  Pisa,  acyusted  the  loss  by  charging  the  caigo  at  its  full  value,  t|ie 
ship  only  at  one  half  and  the  freight  at  one  third,  and  also  chaiged  the  wages  and  pro- 
visions of  the  seamen  while  in  port.  Ii|  an  action  against  the  underwriters,  BuUer,  J., 
charged  the  jury  as  follows :  "  On  the  general  law,  the  plaintiff  would  fail ;  but  in  all 
matters  of  trade,  usage  is  a  sacred  thing.  I  do  not  like  these  foreign  settlements  of 
average  which  make  underwriters  liable  for  more  than  the  standard  of  English  law. 
But  if  you  are  satisfied  it  has  been  the  usage,  upon  the  evidence  given,  it  ought  not  to 
be  shaken." 

A  distinction  is  made  between  the  liability  of  the  insurers  where  the  property  sacri- 
ficed would  not  by  the  hiw  of  the  place  where  insurance  was  made  be  contributed  for 
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There  is,  however,  one  exception,  or  rather  one  apparent  ex- 
ception to  this  rule,  which  rests,  so  far  as  authority  is  concerned, 
on  one  case  only.  This  exception  occurs,  when  there  is  a  gen- 
eral average  loss  which  is  adjusted  abroad,  and  in  that  adjust- 
ment certain  contributory  claims  are  denied  to  the  party  suffer- 
ing the  loss,  which  claims  would  be  allowed  to  him  at  home. 
When  he  returns  and  demands  indemnity  of  the  insurers,  they 
cannot  say  that  his  whole  loss  was  adjusted  abroad,  and  that 
this  adjustment  of  the  loss  is  conclusive  against  the  insured; 
and  that  he  cannot  demand  indemnity  from  them  for  any  items 
of  loss,  denied  him  by  that  adjustment  Thus,  if  an  American 
ship  puts  into  a  foreign  port  for  repair  or  refitting,  by  reason  of 
sea  damage  for  which  the  insurers  are  responsible,  and  the  wages 
and  provisions  from  the  time  of  bearing  away  until  the  repair 
is  made,  should  go  into  average  by  the  American  rule,  but  do 
not  by  the  rule  where  the  adjustment  of  the  loss  is  made,  yet  in 
applying  the  policy  to  the  case,  at  home,  these  wages  and  pro- 
visions will  be  considered  as  properly  an  average  loss,  and  the 
insurers  will  be  held  to  pay  the  ship's  proportion  of  them.^ 

We  shall  however  speak,  hereafter,  of  the  adjustment  of  a 
policy  of  insurance,  generally. 


in  general  average  (see  cases  in  preceding  note),  and  their  liability  where  the  adjast- 
ment  is  made  np  in  a  different  manner  at  the  place,  of  the  contract,  and  the  port  of  dis- 
tress. In  the  latter  case  the  underwriters  have  been  held  liable.  See  Strong  v.  New 
York  Firem.  Ins.  Co.,  11  Johns.  323 ;  Depaa  v.  Ocean  Ins.  Co.,  5  Cow.  63 ;  Loring 
V.  Neptune  Ins.  Co.,  20  Pick.  41 1 .  But  there  seems  to  be  no  valid  reason  why  the 
insurers  should  not  be  as  liable  in  the  one  case  as  in  the  other. 

^  Thornton  v.  United  States  Ins.  Co.,  3  Fairf.  150.  There  seems,  however,  to  be 
no  reason  why  the  adjustment  should  be  binding  when  it  .is  in  favor  of  the  insured, 
and  not  binding  when  it  is  in  finvor  of  the  underwriter. 

VOL,  II.  37 
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CHAPTER    XIL 


OF  PARTIAL  LOSS. 


This  is  often  called  particular  average ;  but  this  phrase  is  so 
obviously  inaccurate,  that,  although  sanctioned  by  very  frequent 
use,  we  prefer  to  employ  the  other.^  As  a  partial  loss  differs 
from  a  total  loss,  because  it  is  a  loss  of  a  part  and  not  of  the 
whole,  so  it  differs  from  a  general  average  loss,  in  that  it  does 
not  give  any  claim  for  contribution  on  other  interests. 

The  insurers  of  the  interest  partially  damaged,  are  liable 
under  somewhat  different  rules  in  reference  to  different  in- 
terests. 

For  repairs  on  the  ship  they  are  liable,  although  the  old  parts 
were  deteriorated  by  age  and  decay,  the  vessel  being  sea- 
worthy,^ the  deduction  of  one  third,  new  for  old,  meeting  all  this 
question,  whatever  be  the  youth  or  the  age  of  the  ship ;  ^  and 


^  See  ante,  Vol.  I.  p.  284,  n.  1. 

^Fbk  V.  Commercial  Ins.  Co.,  18  La.  77;  Depeyster  v.  Col.  Ins.  Co.,  2  Caines, 
85 ;  Depaa  v.  Ocean  Ins.  Co.,  5  Cow.  63. 

*  In  England,  it  is  not  customary  to  make  this  deduction  of  one  third,  new  for  old, 
when  the  ship  is  new  and  on  her  first  voyage.  Weskett,  tit.  Repair,  n.  I.  Some  ques- 
tion has  arisen,  whether  a  voyage  out  and  home  is  to  be  considered  as  one  voyage 
within  this  rule.  See  Fenwick  v.  Robinson,  3  Car.  &  P.  323 ;  Pirie  v,  Steele,  8  Car. 
&  P.  200,  2  Moody  &  R.  49.  In  Thompson  v.  Hunter,  cited  2  Moody  &  R.  51,  insur- 
ance was  efiected  in  Dublin  for  a  voyage  from  the  Humber  to  the  Baltic  and  back. 
The  insured  relied  on  a  usage  which  prevailed  on  the  Humber  to  consider  all  vessels 
as  new  until  they  were  twelve  months  old ;  but  the  court  held,  that  this  usage  could 
not  be  set  up,  as  the  policy  was  an  Irish  one.  In  Poingdestre  v.  Royal  Exch.  Ass.  Co., 
Ryan  &  M.  378,  a  vessel,  ten  years  old,  had  been  thoroughly  repaired  and  was  after- 
wards damaged,  chiefly  in  the  part  which  had  been  repaired.  The  insured  was  about 
to  call  Witnesses  to  prove  a  usage,  to  consider  a  vessel  which  had  been  thoroughly 
repaired,  as  a  new  vessel,  but  Best,  C.  J.,  said,  that  as  the  jury  was  a  special  one,  they 
were  competent  to  judge  of  the  usage,  and  whether  any  existed,  and  instructed  them 


CH.  Xn.]  PARTiAL  LOSS.  435 

whether  the  repairs  are  more  or  less  expensive  at  the  place  where 
they  are  properly  made ;  ^  and  the  repairs  are  to  be  made  and  the 
new  work  added  in  a  style  conformed  to  the  original  style  and 
character  of  the  ship.^  The  liability  of  the  insurers  extends  to 
any  extraordinary  expenses  necessarily  incurred  in  consequence 
of  a  peril  insured  against,^  as  in  raising  funds  for  repairs ;  ^  but 
not  to  the  expense  of  wages  and  provisions  of  the  crew  while 
employed  on  the  repairs ;  *  nor  while  the  vessel  is  detained,^  as 
by  an  embargo^ 


that  the  general  rnle  shoald  govern,  unless  thej  saw  something  in  the  case  to  take  it 
out  of  that  rnle. 

In  this  country,  one  third  is  deducted  in  all  cases,  whether  the  ship  is  old  or  new. 
Nickels  v,  Maine  F.  &  M.  Ins.  Co.,  11  Mass.  253 ;  Sewall  v.  United  States  Ins.  Co., 
11  Pick.  90;  Dunham  v.  Commercial  Ins.  Co.,  11  Johns.  315.  See  also,  cases  ante, 
p.  354,  n.  1.  But  in  Fireman's  Ins.  Co.  v,  Fitzhngb,  4  B.  Mon.  160,  it  was  said,  that 
the  rule  of  one  third  off,  new  for  old,  proceeded  on  the  ground  that  the  yessel  was  im- 
proved by  the  repairs,  and  it  was  doubted,  whether  it  would  apply  to  steamboats,  which 
were  not  considered  as  improved  by  repairing. 

1  See  ante,  p.  358,  n.  1. 

^  Center  v.  American  Ins.  Co.,  7  Cow.  564,  4  Wend.  45. 

'  Thus,  if  a  vessel  is  obliged  to  be  towed  into  port  for  repairs,  the  expense  of  this 
constitutes  a  particular  average,  if  done  for  the  benefit  solely  of  the  subject  insured. 
Ferry  v.  Ohio  Ins.  Co.,  5  Ohio,  305.  So  also,  in  regard  to  the  expense  of  navigating 
a  ship  from  one  port  to  another,  for  the  same  purpose.  Lincoln  r.  Hope  Ins.  Co., 
Sup.  Jud.  Ct.,  Mass.,  March  T.,  1857.  So,  if  a  vessel  runs  ashore,  the  expense  of 
launching  it  is  to  be  borne  by  the  underwriters.  Dix  v.  Union  Ins.  Co.,  23  Mo.  57. 
An  insurance  on  a  ship  "  while  being  safely  launched,"  covers  all  expenses  necessarily 
incurred  in  saving  the  ship  from  actual  injury,  to  which  she  was  exposed  through  no 
fault  or  mismanagement  on  the  part  of  the  persons  engaged  in  launching  her. 
Frichette  v.  State  Mutual  F.  &  M.  Ins.  Co.,  Sup.  Jud.  Ct.,  New  Hampshire,  June, 
1858,  21  Law  Reporter,  359. 

*  Orpok  V,  Commonwealth  Ins.  Co.,  21  Fick.  456,  469. 

^  In  Hall  V,  Ocean  Ins.  Co.,  21  Pick.  472,  the  vessel,  insured  on  a  time  policy,  on  a 
voyage  from  'Frankfort,  in  Maine,  to  Porto  Bico,  was  compelled  to  put  into  Bermuda 
to  be  repaired,  and  was  there  sold  by  the  master.  On  the-  trial  before  the  jury,  the 
judge  ruled,  "that  in  a  policy  on  time,  where  a  vessel  proceeds  to  a  port  of  necessity, 
the  clause  providing  that  wages  and  provisions  shall  go  to  the  general  average  only, 
applies  to  such  chaiges  only  as  accrue  up  to  the  time  when  the  general  average  ceases, 
by  a  sale  or  other  disposition  of  the  cargo ;  that  a  reasonable  allowance  for  portage  bill. 


^  Even  though  the  vessel  is  insured  on  time.  Gazzam  v,  Cincinnati  Ins.  Co.,  6  Ohio, 
71 ;  Gazzam  v,  Ohio  Ins.  Co.,  Wright,  202.  See  also,  preceding  note,  and  ante. 
Vol.  L  p.  296. 

7  M'Bride  v.  Marine  Ins.  Co.,  7  Johns.  431. 
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The  various  questions  presented  by  this  rule  of  one  third  o% 
new  for  old,  are  not  yet  entirely  settled.  On  the  continent  of 
Europe,  the  one  third  is  deducted  merely  from  the  materials  and 
not  from  the  labor,  differing  in  this  respect  from  the  law  of  Eng- 
land, and  of  this  country.^  The  rule  is  general  in  respect  to  the 
deduction  of  the  one  third  from  the  materials,  the  only  exception 
in  practice  being  an  anchor,  all  other  iron  work  being  subject  to 
the  deduction.^  In  some  places,  the  third  is  deducted  from 
dockage,  moving  the  vessel,  and  such  other  incidental  expenses 


including  wages  and  proYisions  of  officers  and  crew,  for  such  reasonable  time  as  wonid 
be  requisite  to  make  the  repairs,  should  be  allowed  as  part  of  the  cost  of  repairs." 
This  ruling  was  held  to  be  incorrect,  and  it  was  held,  that  the  wages  and  provisions 
of  the  officers  and  crew,  while  the  vessel  was  nndei^going  repairs,  were  not  to  be  com- 
puted as  part  of  the  particular  average,  but  as  it  would  be  necessary  that  some 
person  should  be  employed  on  the  part  of  the  owner  to  superintend  the  repairs,  this 
charge  was  to  be  considered  as  for  part  of  the  labor  employed  in  the  reparation.  The 
court  also  said :  "  But  the  services  of  the  officers  and  seamen  might  be  rendered  bj 
them  as  laborers  in  making  the  repairs ;  and  in  such  case,  their  labor  would  be  chai^ge> 
able,  just  as  if  other  laborers  had  been  employed  to  make  the  repairs."  On  the  author- 
ity of  this  dictum,  Mr.  Phillips  says :  "  It  has  been  distinctly  hdd  in  Massachusetts,  and 
this  seems  to  be  the  better  doctrine,  that  the  labor  of  the  crew  in  repairing  damage 
occasioned  by  the  perils  insured  against  is  chaigeable  to  the  underwriters."  S  Fhfllips, 
Ins.  ^  1429.  We  are  not  able  to  see,  that  the  ik>int  has  been  so  held  in  Massachusetts ; 
and  the  authorities  generally,  are  certainly  the  other  way.  In  Giles  v.  Eagle  Ins.  Co., 
2  Met.  140,  where  the  crew  assisted  in  company  with  others  in  getting  the  vessel,  which 
had  been  stranded,  off,  it  was  not  pretended  diat  the  underwriters  were  liable  for  the 
wages,  etc.,  on  the  ground  that  these  items  were  a  particular  average,  but  the  insured 
endeavored  to  include  them  among  the  general  average  chai^ges.  In  Sage  v.  Middle- 
town  Ins.  Co.,  1  Conn.  239,  where  the  master  and  crew  assisted  in  makmg  the  repairs, 
the  court  held,  that  the  underwriters  were  not  liable,  as  the  crew,  not  having  been  dis- 
charged, were  obliged  to  do  what  they  could  in  preventing  and  repairing  the  mischiefe 
incident  to  the  voyage.  So  held  also,  in  Perry  v.  Ohio  Ins.  Co.,  5  Ohio,  305.  In  Fire* 
man's  Ins.  Co.  v.  Fitzhugh,  4  B.  Mon.  160,  it  was  held,  that  where  a  steamboat  was 
sunk  and  raised  and  carried  into  port  for  repair,  and  this  was  done  for  the  benefit  of 
the  vessel  alone,  the  expenses  were  to  be  adjusted  as  a  partial  loss,  and  that  the  under- 
writers were  liable  for  diem,  including  the  wages  and  provisions  of  the  crew. 

1  Stevens  &  Benecke  on  Av.,  Phillips's  £d.  385,  386. 

^  Mr.  Benecke  states,  "  that  anchors  are  considered  as  not  losing  in  value  by  being 
used,  and  no  deduction  is  made  from  their  cost  price.  But  all  other  iron  work  is  sub- 
ject to  the  deduction  of  one  third."  Stevens  &  Benecke  on  Av.,  Phillips's  Ed.  386. 
In  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  259,  269,  it  was  held,  that  one  third  was  to  be 
deducted  from  the  expense  of  a  new  iron  strap  for  a  dead  eye.  Putnam,  J.,  said : 
"  We  do  not  know  any  thing  excepted  from  the  rule  of  one  third,  new  for  old,  but  an 
anchor.  Perhaps,  it  may  be  true,  that  an  old  anchor  which  has  been  proved  is  better 
than  a  new  one." 
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as  seem  distinctly  connected  with  the  repair.^     And  it  should  be 
deducted  from  the  extraordinary  expense  of  raising  funds.^ 

Whether  the  value  of  the  old  materials  should  be  deducted 
from  the  cost  of  repair,  before  the  one  third  is  deducted,  may 
not  be  settled  by  authority ;  but,  in  our  judgment,  it  should  be 
deducted  before ;  that  is,  it  should  be  applied,  either  by  a  direct 
use  of  the  materials,  or  by  a  deduction  of  their  value  from  the 
cost  of  repairs,  and  then  two  thirds  of  the  balance  only  should 
be  charged  to  the  insurers.^ 


^  This  is  stated  by  Mr.  Phillips  to  be  the  cnstom  in  Boston.  2  Phillips,  Ins.  §  1432. 
In  Potter  v.  Ocean  Ins.  Ck>.,  3  Snmner,  27,  45,  it  was  held,  that  one  third  was  not  to 
be  deducted  from  the  amoant  of  the  expense  of  towing  the  vessel  across  a  river  to  a 
ship-jard,  for  the  porpose  of  repairing  her,  and  that  of  assistance  in  getting  her  across 
and  boat  hire,  and  that  of  towing  her  back.  Story,  J.,  said :  "  In  regard  to  the  dedac- 
tion  of  one  third,  new  for  old,  the  tme  interpretation  of  that  rale  has  always  appeared 
to  me  to  be,  that  it  is  strictly  applicable  only  to  labor  and  materials  employed  in  the 
repairs,  and  to  the  new  articles  purchased  in  lieu  of  those  which  were  lost  or  injured  by 
the  disaster.  It  would  be  strange  to  apply  it  to  other  independent  expenses,  which 
were  merely  incidental  to  the  loss ;  for  in  no  just  sense  ^an  it  be  said,  that  the  owner 
is  benefited  thereby,  or  that  he  receives  an  enhanced  value  therefrom,  beyond  his  in- 
demnity." 

In  Sewall  v.  United  States  Ins.  Co.,  11  Pick.  90,  the  head  note  states,  that  one  third 
is  not  to  be  deducted  from  the  expense  of  raising  a  submerged  vessel.  But  it  does  not 
clearly  appear,  from  the  report  of  the.  case,  that  this  point  was  decided. 

'  The  deduction  was  made  in  such  a  case,  in  Orrok  v.  Comm.  Ins.  Co,,  21  Pick. 
456.  In  Depau  v.  Ocean  Ins.  Co.,  5  Cow.  63,  the  vessel  was  insured  on  a  voyage  at 
and  from  Havana  to  Bottcrdam.  She  put  into  Halifax  in  distress  and  was  there 
repaired,  and  part  of  the  caigo  was  sold  to  pay  for  the  repairs.  Savage,  C.  J.,  said  : 
''He  (the  insured)  is  entitled  to  the  amount  expended  for  repairs,  deducting  one  third, 
new  for  old ;  and  also,  the  difierenoe  between  the  price  for  which  the  sugars  sold  at 
Halifax  and  what  they  would  have  sold  for  at  Rotterdam."  It  would  seem  from  this 
that  one  third  was  not  to  be  deducted  from  this  latter  amount. 

*  This  is  so  held  in  New  York  and  Massachusetts,  and  it  seems  to  us  to  be  founded 
upon  principles  of  justice  and  indemnity  to  the  insured.  The  only  question  is,  as  to 
the  cost  of  repairs.  The  old  materials  have  never  passed  to  the  underwriters,  conse- 
quently, they  are  not  entitled  to  derive  any  benefit  from  them,  and  the  one  third  should 
be  deducted  from  the  balance  remaining  after'  deducting  the  old  from  the  new  mate- 
rials. Byrnes  v.  National  Ins.  Co.,  1  Cow.  265  ;  Brooks  v.  Oriental  Ins.  Co.,  7  Pick. 
259 ;  Eager  v.  Adas  Ins.  Co.,  14  Pick.  141.  See  also,  for  a  discussion  of  this  ques- 
tion, 5  Am.  Jurist,  252;  6  id.  45.  In  Giles  v.  Eagle  Ins.  Co.,  2  Met.  140,  144, 
Putnam,  J.,  said :  "  In  regard  to  the  repairs  made  at  Gloucester,  one  third  should 
be  deducted,  new  for  old.  And  this  is  to  be  made  from  the  gross  amoant,  as  was 
settled  in  Brooks  v.  Oriental  Ins.  Co.,  7  Pick.  259."  But  in  this  case,  as  we  have 
seen,  the  deduction  was  not  made  from  the  gross  amount,  but  from  the  balance  remain- 
ing after  deducting  the  value  of  the  old  materials,  and  the  word  "gross  "  is  probably 
«  misprint  for  "net." 

37» 
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This  question  sometimes  becomes  of  great  importance.  Thus, 
if  a  sea  peril  makes  a  recoppering  of  the  vessel  necessary,  and 
the  cost  will  be  |(9.000,  and  her  old  copper  is  worth  93,000,  we 
should  say,  that  this  should  be  first  deducted,  leaving  ^6,000,  for 
two  thirds  of  which,  $4,000,  the  insurers  would  be  liable.  The 
other  rule  would  be  for  the  insurers  to  say,  that  they  are  liable 
for  $9,000  less  one  third,  that  is  for  $6,000,  and  the  old  copper 
is  ours  by  way  of  salvage,  and  as  this  is  worth  $3,000,  we  are, 
in  fact,  liable  only  for  the  balance,  or  $3,000. 

The  rule  of  the  deduction  of  one  third,  has  been  held  to  be 
limited  to  the  case  where  the  vessel  comes  into  the  possession 
of  the  insured*  after  she  is  repaired.^  But  this  must  depend  upon 
the  fact,  whether  it  was  the  fault  of  the  insured  or  of  the  under- 
writer that  the  vessel  did  not  come  into  the  possession  of  the 
insured.^ 

If  an  owner  effects  insurance  on  a  part  only  of  the  value  of 
the  property  insured  —  as  if  for  $5,000  on  a  ship  valued  at 
$10,000,  he  is  insured  for  half,  and  is  his  own  insurer  for  the 
other  half.  Thus,  if  there  be  a  loss  amounting,  after  one  third  is 
deducted,  to  $2,000,  one  half  of  this  is  the  loss  of  the  insurers^ 
and  one  half  is  his  own  loss.^ 

We  have  already  considered  most  of  the  questions  which 
spring  from  the  duty  of  the  master,  in  case  of  wreck,  to  trans- 
ship and  forward  the  goods,  if  he  can ;  and  his  right  to  hold  the 
goods  for  this  purpose.  But  the  question  still  remains,  whether, 
if  the  goods  are  sent  forward  at  an  increased  fireight,  the  under- 
writer on  goods  or  the  underwriter  on  the  freight  is  responsible. 
As  a  general  rule,  it  may  be  said,  that  underwriters  on  goods 
have  nothing  to  do  with  freight^    But  to  this  rule,  there  must 


1  Da  Costa  v,  Newnham,  2  T.  R.  407. 

3  Humphreys  v.  Union  Ins.  Co.,  3  Mason,  429.    See  also,  cases  cited  ante,  p.  360, 
n.  1  and  2. 

*  Stewart  v.  Greenock  Marine  Ins.  Co.,  2  H.  L.  Cas.  159.    See  also,  cases  passim. 

*  Per  Lord  Mansfield,  C.  J.,  in  Baillie  v,  Modigliani,  2  Marsh.  Ins.  728.  The  resse^ 
in  this  case,  had  been  captnred,  colidemned,  and  sold,  together  with  the  cargo.  On 
appeal,  the  decree  was  reversed  and  the  net  proceeds  of  the  sale  were  ordered  to  be 
paid  over  to  a  person  who  was  the  agent  of  the  shipper  of  the  cai^  and  of  the  owner 
of  the  ship.  This  person  paid  the  owners  of  the  ship  a  pro  rata  freight,  and  the  owner 
of  the  cargo  sought  to  recover  this  sam  from  his  underwriters.  But  the  conrt  held  that, 
although  a  pro  rata  freight  was  due,  yet  as  between  the  insured  and  the  underwriters 
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be  an  exception.  We  sboold  state  it  thus.  If  the  goods  are 
sent  on  for  the  benefit  of  the  insurer  on  them,  he  should  be  liable 
for  the  increased  freight,  but  not  if  this  increased  freight  might 
be  avoided  by  a  delay  which  would  not  be  injurious  to  the 
goods,  and  they  are  sent  forward  for  the  benefit  of  the  owner.^ 


on  the  cargo,  the  contract  w&b  one  of  indemnity  and  the  nnderwriten  bad  nothing  to 
do  with  the  freight.  So,  in  Gaze  v.  Baltimore  Ins.  Co.,  7  Crancb,  358,  where  the  ves- 
sel and  cargo  were  condemned  and  the  cargo  abandoned  and  accepted  by  the  under- 
writers, it  was  held,  that  they  were  not  liable  for  freight.  And  in  Col.  Ins.  Co.  v. 
Catlett,  12  Wheat.  38S,  it  was  held,  that  although  the  underwriters  on  goods  might,  in 
order  to  obtain  the  goods  as  salvage,  have  to  pay  freight,  yet  they  could  deduct  this 
amount  from  the  loss,  or  recover  it  as  money  paid  for  the  insured.  See  also,  Gibson 
0.  Philadelphia  Ins.  Co.,  1  Binn.  405. 

1  We  have  seen  in  our  first  volume;  p.  162,  that  if  the  master  transships  the  goods  at 
an  advanced  freight,  the  owner  of  the  goods  is  liable,  but  the  question  still  remains, 
whether,  if  his  goods  are  insured,  he  can  look  to  his  insurer  for  this  amount.  In  Mum- 
ford  V.  Commercial  Ins.  Co.,  5  Johns.  262,  goods  were  insured  from  New  York  to 
Amsterdam.  The  ship  was  captured,  carried  into  Halifax,  and  there  libelled,  with  the 
cargo.  The  ship  was  acquitted  and  the  master  offered  to  cany  on  the  goods,  but  as 
they  were  detained  for  further  proof,  they  could  not  be  obtained  and  the  ship  sailed 
without  them,  a  claim  being  first  made  for  tb^  full  freight.  The  goods  were  subse- 
quently restored  on  condition,  that  a  proportional  part  of  the  costs  of  the  libel,  and  the 
Aill  freight  should  be  paid.  This  was  done,  and  the  goods  were  subsequently  brought 
to  New  York  in  another  vessel,  at  an  additional  freight.  It  was  held,  that  this  was  a  loss 
consequent  on  the  capture,  and  one  for  which  the  underwriters  on  the  cargo  were  liable. 
And  in  Hngg  v.  Augusta  Ins.  &  Banking  Co.,  7  How.  595, 609,  where  the  question  was 
as  to  the  duty  of  the  master  to  forward  the  cargo,  and  the  effect  of  his  not  doing  so  upon 
the  underwriter  on  freight,  the  court  said  :  "  The  owner  of  the  caigo  is  liable  for  any 
increased  freight  arising  from  the  hire  of  another  vessel."  There  is  also  a  diction  to 
the  same  effect  in  Rosetto  r.  Gumey,  11  C.  B.  176, 7  Eng.  L.  &  Eq.  461,  467. 

In  Dodge  r.  Union  Marine  Ins.  Co.,  17  Mass.  471,  a  ship  and  cargo  were  insured 
at  and  from  Hamburgh  to  one  or  more  ports,  one  or  more  times,  on  the  globe,  and 
until  heif  arrival  at  her  port  of  discharge  in  Europe  or  America.  On  a  voyage  from 
8iam  to  Amsterdam  the  vessel  put  into  the  Isle  of  France  in  distress,  discharged  her 
cargo,  and  was  afterwards  totally  lost  at  that  place  in  a  hurricane.  There  was  no  con- 
troversy in  regard  to  the  loss  of  the  ship,  and  the  only  question  was,  whether  the  under- 
writers were  liable  for  the  hire  of  a  Dutch  ship  to  carry  the  cargo  to  Amsterdam,  the 
insured  being  willing  to  credit  the  underwriters  with  the  amount  it  would  have  cost  to 
have  carried  the  same  in  the  original  vessel,  if  she  had  not  b^en  lost  The  freight  for 
the  whole  voyage  was  $9,000,  and  it  was  proved  at  the  trial,  that  half  the  freight  was 
earned  on  the  arrival  of  the  vessel  at  the  Isle  of  France,  so  that  the  freight  she  would 
have  earned  from  thence  to  Amsterdam,  would  have  been  $4,500,  and  the  Dutch  ship 
was  hired  for  less  than  this  sum.  It  was  held,  for  this  reason,  that  there  was  no 
increased  freight.'  Wilde,  J.,  further  said :  "  If,  however,  the  Dutoh  ship  had  cost 
more,  the  underwriters  would  not  have  been  liable ;  because  the  extra  expense  would 
have  fallen  upon  the  ship-owner,  and  not  on  the  owner  of  the  goods.  The  ship-owner 
was  bound  to  provide  a  new  ship,  after  the  loss  of  the  Jason ;  and  if  he  had  refused  to 


440  ON  THB  LAW  OF  MARINB  IN8URAKCE.  [BOOK  U. 

In  one  case,  the  decision  of  this  question  seems  to  turn  upon  the 
fact,  whether  the  master  was  bound  to  send  the  goods  on,  after 
his  own  vessel  was  lost;  the  substituted  ship,  in  such  a  case, 
being  considered  to  be  provided  at  the  expense  of  the  ship- 
owner.^ But,  as  we  have  already  seen,  that  though  it  is  the 
duty  of  the  master  to  forward  the  goods  in  another  vessel,  if 
possible,  yet  if  he  does  so  at  an  increased  rate  of  freight,  the 
owner  of  the  goods  is  liable  therefor,'  and  this  criterion  would 
not  now,  probably,  be  adopted. 

It  may  be  added  that,  in  the  case  of  a  sale  of  cargo  at  an 
intermediate  port,  which  might  have  been  carried  on  in  safety  to 
the  ship,  and  with  every  probability  of  its  safe  arrival  in  specie, 
so  as  to  be  bound  for  a  full  freight,  but  the  sale  is  made  because 
the  advancing  decay  of  the  goods  makes  it  certainly  for  the 
benefit  of  the  shipper,  the  assent  of  the  shipper  and  his  conse- 
quent obligation  to  pay  the  freight  which  would  have  been 
earned  by  the  carrying  on  of  the  goods,  will  be  presumed.  And 
if  the  goods  are  sold  at  an  intermediate  port,  because  of  danger 
from  spontaneous  fermentation  and  combustion,  he  may  have 
still  a  valid  claim  against  the  insurers  for  his  partial  loss,  or  his 
claim  against  the  shippers  of  the  goods  for  his  freight,  if  the 
damage  were  not  caused  by  a  peril  of  the  sea.  Generally,  the 
insurers  are  not  discharged  by  any  conduct  of  the  master  as  to 
drying,  restoring,  selling,  or  destroying  any  cargo,  if  his  conduct 
be  required  or  justified,  either  by  his  bills  of  lading  (if  they  con- 
tain no  unusual  provisions)  or  by  his  general  duty  as  master. 


do  80,  he  conld'  hare  datmcd  no  freight  for  the  transportation  of  the  goods  to  the  Isle 
of  France.  We  must,  therefore,  consider  the  master  as  acting  for  the  ship-owner  in 
hiring  the  Datch  ship,  and  that  the  owner  of  the  goods  was  boand  to  pay  onlj  the 
stipulated  or  customary  freight  from  Siam  to  Amsterdam."  In  Shultz  v.  Ohio  Ins. 
Co.,  1  B.  Mon.  336,  goods  were  insured  from  Majsvilie  to  New  Orleans,  at  the  rate  of 
fifty  cents  per  hundred  pounds.  The  vessel  on  the  voyage  was  injured  and  part  of  the 
goods  were  damaged  and  unloaded.  The  sound  goods  were  taken  on  by  the  master  of 
the  damaged  boat,  and  the  damaged  goods  were  reshipped  in  another  boat  at  an 
increased  rate  of  fireight.  It  did  not  appear  that  it  was  necessary  to  send  the  goods 
forward  so  soon,  and  the  court  were  of  the  opinion,  that  it  was  done  for  the  benefit  of 
the  owner  of  the  caigo,  in  order  that  his  goods  might  come  to  the  market  sooner,  and 
was  not  done  for  the  benefit  of  the  insurer,  and  it  was  accordingly  held,  that  he  was  not 
liable  for  this  increased  freight. 

1  See  Dodge  v.  Union  Marine  Ins.  Co.,  17  Mass.  471. 

*  See  ante,  Vol.  L  p.  163,  n.  1. 
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When  the  goods  are  in  a  damaged  condition  at  an  intermediate 
port,  it  is,  as  we  have  seen,  the  master's  duty  to  forward  them  if 
he  can,  and  if  the  goods  require  drying  or  washing,  as  hides 
sometimes  do,  to  enable  them  to  be  brought  on,  and  this  can  be 
done  at  a  reasonable  expense,  it  would  clearly  seem  to  be  the 
duty  of  the  master  to  cause  this  to  be  done.  And,  if  he  fails  in 
his  duty  in  this  respect,  the  underwriters  are  not  liable.^ 

The  insurer  takes  no  part  of  the  risk  of  the  rising  or  falling 
market^  He  pays  as  a  partial  lo»s,  what  the  goods  have  lost 
from  their  original  invoice  value.  If  the  goods  are  damaged 
and  sold  at  their  loading  port  for  half  of  their  invoice  value,  and 
are  then  bought  by  other  parties  and  carried  on  to  their  port  of 
destination  where  they  are  worth  nearly  thek  original  value,  the 
insurer  is  liable  for  the  damage  as  it  existed  at  the  loading  port^ 
And  if  different  articles  which  are  included  in  one  policy  are 
damaged,  the  loss  on  each  article  should  be  adjusted  by  itself.^ 
So  if  expense  is  incurred  on  many  articles  for  their  common 
benefit,  this  expense  should  be  charged  on  each  separately,  in 
proportion  to  its  relative  •value.  And  where  an  insurance  is 
made  on  all  goods  that  may  be  carried  in  certain  vessels  within 


1  Navone  v.  Haddon,  9  C.  B.  SO.  See  also,  Rosetto  v,  Gnrney,  1 1  C.  B.  1 76, 7  £ng.  L. 
&  £q.  461 ;  The  Bark  Gentleman,  Olcott,  Adm.  110.  That  the  master  may  delay  the 
voyage  for  this  purpose  a  reasonable  time  is  well  settled,  as  we  have  already  seen.  See 
ante,  p.  388,  n.  4. 

>  Tbas  in  Lewis  v.  Rncker,  2  Ban*.  1167, 1172,  Lord  MoMfidd,  C.  J.,  said:  ''The 
nature  of  the  contract  is,  that  the  goods  shall  come  safe  to  the  port  of  delivery,  or,  if 
they  do  not,  to  indemnify  the  plaintiff  to  the  amount  of  the  prime  cost,  or  the  value  in 
the  policy.  If  speculative  destinations  of  the  merchant,  and  the  success  of  such  spec- 
ulations were  to  be  regarded,  it  would  introduce  the  greatest  injustice  and  incon- 
venience.   The  underwriter  knows  nothing  of  them." 

'  Hardy  i^.  Innes,  6  J.  B.  Moore,  574.  In  this  case  an  open  policy  was  made  on  indigo 
and  other  goods,  at  and  from  Jamaica  to  the  United  Kingdom,  the  indigo  valued  at 
forty-four  pounds  per  seron.  A  shipment  of  one  hundred  and  ten  serons  was  after- 
wards made.  The  vessel  was  upset  by  a  squall  at  the  port  of  loading,  after  the  goods 
were  on  board,  and  the  indigo  was  damaged  thereby  and  subsequently  sold,  the  loss 
amounting  to  71/.  per  cent.  The  indigo  was  subsequently  washed  and  repacked  and 
sent  on  by  the  purchasers  to  the  port  of  its  original  destination,  where  it  brought 
nearly  as  much  as  undamaged  indigo.  The  jury  found  for  the  plaintiff,  and  the  case 
was  sent  to  an  arbitrator  to  determine  the  amount.  He  estimated  it  as  a  total  loss  at 
the  port  of  loading  with  salvage,  instead  of  as  a  partial  loss,  by  computing  the  pro- 
portion of  the  loss  at  the  port  of  delivery,  after  d^ncting  the  expense  of  preparing 
and  drying  the  indigo  for  reshipment ;  and  the  court  refused  to  set  aside  the  award. 

*  Stevens  &  Benecke  on  Av.,  Phillips'  £d.  354, 355. 


442  ON  THE  LAW  OF  MARINB  INSURAKOB.  [BOOK  U. 

a  specified  time,  in  case  of  loss  the  adjustment  is  to  be  made 
upon  the  goods  at  risk  on  the  particular  vessel  at  that  time.^ 
If  the  goods  have  sustained  loss  or  deterioration  by  leakage,  or 
breakage,  or  natural  decay  or  inherent  defect,  before  the  partial 
loss  happens  for  which  the  insurers  are  liable,  a  proper  and  ade* 
quate  deduction  on  this  account  should  first  be  made  from  the 
invoice  value. 

In  the  case  of  what  is  often  called  a  salvage  loss,  which 
occurs  where  a  part  of  goods  insured  are  sold  at  an  interme- 
diate port,  by  reason  of  damage  to  that  part,  firom  the  proceeds 
are  deducted  all  expenses,  and  then  the  net  proceeds,  if  received 
as  they  usually  are,  by  the  master  and  transmitted  to  the  ship- 
per, are  by  him  to* be  paid  to  the  insurer,  and  allowed  for  to 
him,  and  the  insurer  pays  the  whole  loss  on  that  part  of  the 
goods.^  It  is  in  fact  settled  as  if  there  were  an  abandonment 
and  transfer,  though  none  are  made. 


1  Crowley  v.  Coben,  3  B.  &  Ad.  478.  » 

^  Kettell  V.  Alliance  Ins.  Co.,  Snp.  Jud.  Ct.,  Mass.,  March  T.  1857.  In  Bridge  o. 
Kiafi^ara  Ins.  Co.,  1  Hall,  423,  the  vessel  was  wrecked,  and  the  crew  escaped  with  some 
gold  dust,  part  of  which  was  buried,  and  part  they  took  with  them,  intending  to  return 
and  take  away  what  was  buried.  Various  expenses  were  afterward  incurred  for  this 
purpose,  and  the  court  held  that  "  All  losses,  charges,  and  expenses,  necessarily,  pru- 
dently, or  reasonably  incurred  in  respect  to  the  property  saved,  from  the  time  of  the 
shipwreck  to  the  time  when  the  property  could  be  directly  transported  to  its  ultimate 
destination,  are  proper  charges  upon  the  property  so  transported,  and  ought  to  be 
borne  by  the  insurers.  That  the  sums  paid  for  transporting  the  master  and  crew,  for 
their  support,  board,  lodging,  and  passages,  during  the  same  period,  are  also  proper 
charges  upon  the  property,  and  ought  to  be  borne  by  the  assurers.  That  the  master 
and  seamen,  also,  after  becoming  disconnected  from  the  vessel  by  wreck,  are  entitled 
to  compensation  as  laborers,  or  salvors,  for  their  services  in  transporting  and  saving 
the  cargo ;  to  be  allowed  according  to  the  nature  of  the  servioes.  That  the  sums  for 
going  after  the  dollars  buried  were  properly  allowed  and  properly  apportioned  on  the 
dollars,  alone." 
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CHAPTER    XIII. 


OF  THE  ADJUSTMENT, 


An  adjustment,  though  usual,  is  not  always  essiential.  Thus 
the  insured  can  recover  a  total  loss  without  presenting  an  adjust- 
ment as  for  a  partial  loss.^  There  is  no  particular  form  estab- 
lished by  law  or  usage  for  the  adjustment  of  a  claim  on  insurers, 
but  they  are  usually  made  in  all  the  United  States  in  a  very 
similar  way,  both  as  to  form  and  principle.^  They  are  instru- 
ments of  much  importance,  although  sometimes  very  brief  and 
simple,  for  the  law  makes  them  binding  upon  the  parties.^ 
There  are,  however,  to  these  documents,  the  same  exceptions  as 
to  others,  and,  indeed,  as  to  all  contracts.  If  tainted  with  fraud, 
they  have  no  force  or  effect  whatever  against  the  party  de- 
frauded ;  *  but  the  fraudulent  party  cannot  avail  himself  of  his 
wrongdoing  for  his  own  benefit  And  an  adjustment  made  upon 
a   misrepresentation   or   concealment,^  if  it  be  of  a  material 


^  Faller  v.  Kennebec  Mat.  Ins.  Co.,  31  Maine,  325. 

'  In  England  the  costom  is,  on  a  loss  taking  place,  for  the  broker  to  indorse  on  the 
policy :  "  Adjusted  the  loss  on  this  policy  at  £^^ —  per  cent."  The  broker  then  takes 
the  policy  ronnd  to  the  different  underwriters  who  sign  their  initials  to  the  indorse- 
ment, and  the  policy  is  then  said  to  be  adjusted.  2  Amould,  Ins.  1201.  In  one  case, 
the  signature  of  the  defendant  was  struck  out  and  the  adjultment  written  in  the  blank 
space  opposite  his  name,  and  his  initials  affixed  to  it.  Adams  v.  Saundars,  4  Car. 
&  P.  25. 

'  In  Hog  V,  Gouldney,  Beawes,  Lex  Mercatoria,  310,  Park,  Ins.  162,  decided  in 
1745,  Lee,  C.  J.,  considered  an  adjustment  signed  by  the  underwriter  as  a  note  of 
hand,  and  that  no  further  proof  of  the  loss  was  necessary.  See  also,  Hewit  v.  Flex- 
ney  (1746),  Beawes,  Lex  Mercatoria,  308 ;  Adams  v.  Saundars,  4  Car.  &  P.  25;  May 
V.  Christie,  Holt,  N.  P.  67,  and  cases  infra, 

*  Thus  in  Haigh  v.  De  la  Cour,  3  Camp.  319,  an  adjustment  made  upon  the  produc- 
tion of  fictitious  invoices  and  bills  of  lading,  was  held  not  to  be  binding. 

*  Faugier  v.  Hallett,  2  Johns.  Cas.  233.  The  property  had  been  captured,  but  a 
large  portion  was  saved.    The  assured  did  not  mention  this  fact,  and  the  adjustment 


444  ON  THE  LAW  OF  MARIKB  IKSURAKCB.  [BOOK  n. 

fact,  is  invalid.  If  it  is  made  upon  any  material  mistake  of  the 
facts,  it  has  no  force  against  either  party ;  ^  and  so  if  made 
upon  a  mistake  of  law.^    But  if  the  money  is  actually  paid  over, 


was  made  at  ninety-eight  per  cent.  The  court  held  that  it  was  not  binding.  In  Shep- 
herd V.  Chewter,  1  Camp.  274,  at  the  time  of  the  adjustment,  there  was  a  notice  posted 
np  at  Lloyd's,  where  the  parties  were  at  the  time,  that  the  ressel  had  chased  CTeiy 
thing  she  saw,  and  had  been  at  last  captured  through  the  cowardice  of  the  roaster. 
The  underwriter  said  when  he  signed  the  adjustment,  that  it  was  not  likely  that  the 
ship  was  lost  by  cowardice,  as  the  master  had  been  killed.  The  defendant  proved  that 
the  ship  had  been  in  the  constant  habit  of  cruising,  which  amounted  to  a  deviation. 
It  was  contended  for  the  plaintiffs  that  the  only  defence  which  could  be  set  np  was, 
.  that  some  fraudufcnt  concealment  had  been  practised,  but  that  notice  that  the  vessel 
had  chased  every  thing,  informed  him  of  the  deviation.  It  was  held  that  the  adjust- 
ment was  primdfaeie  conclusive,  but  that  it  did  not  bind  the  underwriter,  unless  a  full 
disclosure  was  made,  and  that  if  the  notice  drew  his  attention  merely  to  the  way  in 
which  the  vessel  was  captured,  the  adjustment  did  not  bind  him,  and  that  as  the  ves- 
sel had  a  letter  of  marque,  she  had  a  right  to  chase  every  thing  on  the  direct  line  of 
her  voyage,  and  consequently  the  notice  did  not  necessarily  draw  the  attention  of  die 
insured  to  the  fiict  that' a  deviation  had  taken  place. 

But  if  the  underwriter  has  all  the  facts  before  him,  it  is  no  excuse  that  he  read  the 
papers  in  a  cursory  manner.  VoUer  v,  Griffiths,  before  Lord  Kenym,  C.  J.,  Selw. 
N.  P.  985. 

1  Rogen  V.  Maylor,  Park,  Ins.  163 ;  Christian  v.  Coombe,  2  Esp.  489.  In  De 
Garron  v.  Galbraith  (1795),  Park,  Ins.  163,  the  plaintiff  produced  the  adjustment  and 
rested  his  case.  The  witness  who  produced  it,  testified  that  soon  after  the  underwrit- 
ers signed,  doubts  arose  as  to  the  honesty  of  the  transaction,  and  they  refused  to  pay. 
Lord  Kenyan f  C.  J.,  held,  that  under  these  circumstances,  the  plaintiff  most  go  into 
other  evidence,  and,  as  he  was  not  prepared  to  do  so,  he  was  nonsuited.  In  Herbert  v. 
Champion,  1  Camp.  134,  the  defence  was  that  at  the  time  the  policy  was  made,  the 
insured  had  concealed  a  material  fact,  and  it  was  held  that  this  would  avoid  the  policy 
notwithstanding  the  adjustment.  Lord  EUenborough,  C.  J.,  said:  "The  cases  are 
dearly  distinguishable,  where  upon  a  dispute,  the  money  is  paid,  and  where  there  is 
only  a  promise  to  pay.  If  the  money  has  been  paid,  it  cannot  be  recovered  back  with- 
out proof  of  iraud ;  but  a  promise  to  pay  will  not,  in  general,  be  binding,  unless 
founded  on  a  previous  liability.  What  is  an  adjustment  ?  An  admission  on  the  sup- 
position of  the  truth  of  certain  facts  stated,  that  the  insured  are  entitled  to  recover  on 

the  policy Here  it  is  a  mere  admission,  and  there  was  no  oonsideration  for  the 

promise  it  is  supposed  to  prove."  In  Sheriff  v.  Potts,  5  Esp.  96,  the  adjustment  was 
admitted,  but  the  defendant's  counsel  stated  that  his  defence  turned  upon  a  fact  admit- 
ted by  the  plaintiff  himself  in  his  answer  in  equity,  namely,  that  there  had  been  a 
deviation.  This  deviation  being  proved,  the  plaintiff  was  nonsuited.  In  Dow  v. 
Smith,  1  Caines,  32,  the  court  said :  "  It  appears  that,  previous  to  the  adjustment,  all 
the  facts  were  communicated  to  the  underwriters.  The  adjustment  was  made  by  the 
underwriters  with  their  eyes  open.  An  adjustment  cannot  be  opened,  except  on  the 
ground  either  of  fraud,  or  mistake  ftx>m  facts  not  known."  But  notwithstanding  this 
language,  it  being  proved  that  the  vessel  sailed  with  an  insufficient  crew,  a  verdict  for 
the  plaintiff  was  set  aside  and  a  new  trial  granted. 

^  This  is  so  laid  down  by  Lord  Kenyan,  C.  J.,  in  Bogers  v.  Maylor,  Park,  Ins.  168, 
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although  the  insured  may  recover  it  back  if  it  were  owing  to  a 
mistake  of  fact,^  yet  he  cannot  on  the  ground  of  a  mistake  of 
law.^  Indeed  an  action  may  be  brought  upon  a  written  adjust* 
ment,  or  upon  the  policy  without  specially  setting  up  the  adjust- 
ment, in  which  case  it  may  be  offered  in  proof.^  But  if  the 
insurers  refuse  to  pay  a  loss,  the  insured  is  not  bound  by  an 
adjustment  which  he  had  presented,  but  he  may  present  a  new 
one,  more  favorable  to  himself,  and  sue  upon  it>  Our  policies 
usually  make  the  sum  insured  payable  in  a  certain  number  of 
days  after  "  proof  and  adjustment  of  the  loss,"  but  if  the  insur- 
ers refuse  to  pay,  or  dispute  the  claim,  the  effect  of  this  clause 
is  destroyed,  and  no  delay  will  be  interposed  against  either  trial, 
judgment,  or  execution,  for  want  of  the  adjustment. 

If  an  adjustment  is  conditional  in  its  terms,  the  party  setting 
it  up  must  prove  the  performance  of  the  conditions.^  And  it 
seems  that  it  may  be  shown  that  an  adjustment  which  on  its 
face  is  absolute,  was  agreed  by  the  parties  by  parol  to  be  condi- 
ttonal  only.^ 


and  is  in  accordance  with  the  well-settled  principle  that  a  mistake  of  law  maj  always 
he  set  up  in  defence  of  an  action  foanded  on  the  promise  of  the  party.  The  promise 
heing  considered  as  given  without  consideration.  See  1  Parsons'  Contracts,  363, 
note  t. 

1  Beyner  v.  Hall,  4  Taunt.  725.  In  Kelly  v.  Solan,  9  M.  &  W.  54,  the  insured  on  a 
life  policy  omitted  to  pay  the  quarterly  premium,  and  the  policy  became  of  no  effect, 
and  the  word  "  lapsed  '*  was  written  on  the  policy  by  one  of  the  directors.  The 
insured  died,  and  two  of  the  directors  who  had  known  of  the  fact  of  the  policy  having 
lapsed  together  with  another  director,  on  application  being  made,  drew  a  check  for  the 
amount.  The  mistake  being  discovered,  the  insurers  brought  an  action  to  recover  back 
the  amount,  on  the  ground  that  it  was  paid  under  a  mistake  of  fact,  and  the  two 
directors  testified  that  they  had  entirely  foigotten  at  the  time  "of  paying  the  money, 
that  the  policy  had  lapsed.  Lord  Ahinger,  C.  B.,  expressed  his  opinion  that  if  the 
directors  had  had  knowledge,  or  the  means  of  knowledge  of  the  policy  having  lapsed, 
the  plaintiff  could  not  recover,  and  that  their  afterwards  forgetting  it,  made  no  differ- 
ence. The  court  granted  a  new  trial,  and  it  was  held  that  "  the  knowledge  of  the 
facts  which  disentitles  the  party  from  recovering,  must  mean  a  knowledge  existing  in 
the  mind  at  the  time  of  payment." 

^  Bilbie  r.  Lumley,  2  East,  469. 

'  Rogers  v.  Maylor,  Park,  Ins.  168,  per  Lord  Kmyon,  C.  J. 

^  American  Ins.  Co.  v.  Griswold,  14  Wend.  399. 

^  Gammon  v,  Beverley,  1  J.  B.  Moore,  563,  8  Taunt.  119. 

^  Russell  V,  Dunskey,  6  J.  B.  Moore,  233.  It  was  held  in  this  case  that  evidence 
was  admissible  to  show  that  the  parties  had  agreed  by  parol  that  if  other  underwriters 
paid  a  less  sum  than  the  amount  stated  in  the  adjustment,  the  snrplqs  shoold  be  paid 
baek. 

VOL.  n.  38 
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Not  only  is  an  adjostment  binding  wkich  is  made  at  home 
between  the  parties,  but  a  foreign  adjastment,  made  by  compe* 
tent  parties,  in  any  foreign  port  at  which  it  ought  to  be  made,  if 
made  there  in  good  faith,  with  competent  skill,  and  according  to 
the  laws  of  that  place,  is  binding  upon  all  parties  interested.  This 
rule  is  founded  upon  usage ;  but  there  are  good  reasons  for  the 
usage,  which  we  have  endeavored  to  state  elsewhere.^  It  is, 
indeed,  obvious,  that  a  delay  of  the  adjustment  until  the  arrival 
of  the  ship  at  her  home  port,  might  be  very  convenient  to  some 
of  the  parties,  but  very  injurious  to  others ;  as  to  an  owner,  for 
instance,  of  cargo  lost  by  jettison,  who  had  a  lien  upon  all 
the  contributory  interests  and  property  for  his  indemnity,  some 
of  which  might  be  delivered  from  the  ship,  and  lost  to  him. 
And  if  it  should  be  made  and  settled  as  to  some  of  the  par- 
ties abroad,  it  is  obvious  that  it  should  be  finally  conclusive 
upon  alL 

If  an  insurance  is  effected  for  A  on  account  of  whom  it  may 
concern,  and  the  insurers  are  informed  of  the  parties  who  claim 
to  have  an  interest  in  the  vessel,  and  they  agree  with  A  to  sub- 
mit the  claim  to  arbitration,  the  agreement  containing  the  clause, 
"the  interest  of  the  party  for  whom  insurance  was  effected 
being  admitted,"  the  insurers  cannot  afterwards  set  up  the 
defence  that  the  interest  of  one  of  the  parties  was  not  admitted 
by  them  nor  passed  upon  by  the  arbitrators.^  And,  generally, 
an  award  of  arbitrators  is  conclusive  upon  the  parties.^ 

If  a  suit  is  compromised  by  the  parties  to  it,  this  is  generally 
conclusive,  and  the  compromise  is  not  subject  to  be  opened  by 
the  discovery  of  further  evidence  on  a  point  which  constituted 
the  chief  objection  to  the  payment  of  the  claim  in  the  first 
instance.^ 


'I  See  ante,  p.  431-433. 

2  Richardson  v.  Safifolk  Ins.  Co.,  3  Met.  573. 

'  Newburjport  Mar.  Ins.  Co.  v,  Oliver,  8  Mass.  402. 

^  Barlow  v.  Ocean  Ins.  Co.,  4  Met.  270.  In  this  case  insurance  was  effected  bj  the 
mortgagee  of  a  vessel,  and  also  bj  the  captain  who  was  the  general  owner,  by  separate 
policies  on  their  respective  interests.  A  loss  having  taken  place,  a  snit  was  brought  by 
the  master  on  his  policy,  and  the  underwriters  defended,  on  the  ground  that  the  master 
had  fraudulently  cast  away  the  vessel.  The  plaintiff  having  obtained  a  verdict, 
exceptions  were  taken,  and  while  the  snit  was  ponding,  a  compromise  was  effected  by 
which  the  defendants  agreed  to  pay  the  amount  of  the  verdict  on  the  captain's  policy. 
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• 

It  has  been  held  that  if  the  insured  settle  with  the  underwrit- 
ers for  a  partial  loss,  and  give  up  their  policy  without  notifying 
thera  of  a  claim  pending  in  the  admiralty  court  for  salvage,  if 
this  case  is  decided  against  them,  they  cannot  recover  the  addi- 
tional amount  from  the  insurers.^  So,  if  payment  is  made  on  a 
claim  for  a  total  loss,  this  is  equivalent  to  an  adjustment.^  If 
one  of  two  part-owners  who  has  authority  to  insure  for  both, 
effects  an  insurance,  and  on  a  loss  taking  place,  receives  the 
amount  of  his  proportion  from  the  underwriters,  on  releasing 
them  from  all  further  responsibility  on  the  policy,  the  other  part- 
owner  has  a  right  to  elect  to  treat  the  compromise  as  binding, 
and  recover  his  proportion  from  his  copartner.^ 

An  adjustment,  and  a  settlement  under  it,  will  leave  the 
insured  his  claim  or  remedy  on  the  policy,  so  far  as  the  subject- 
matter  thereof  is  not  included  in  the  adjustment.  Whatever,  for 
example,  an  award  may  be,  the  question  will  always  be  open, 
how  far  the  award  is  executed.  And  thus,  if  insurers  being  held 
to  indemnify  for  certain  injuries,  take  the  vessel  and  repair  and 
return  her,  and  the  insured  accept  her,  they  have  still  their  action 
against  the  insurers,  if  the  repairs  are  not  what  they  ought  to 
be.^  In  a  case  where  the  insured  refrained  from  abandoning, 
because  the  underwriters  promised  to  be  answerable  for  the 
repairs,  it  was  held,  that  they  were  only  liable  as  for  a  partial 
loss.^ 

The  insured  may  sometimes  recover  for  more  than  a  total 
loss ;    as  by  expenses  properly  incurred  by  the  insured  under 


and  three  fourths  of  the  amoant  claimed  by  the  mortgagee.  This  settlement  was 
indorsed  on  the  policy,  and  a  note  for  the  amount  given.  The  underwriters  having 
discovered  farther  evidence  going  to  show  that  the  master  had  bored  and  scuttled  the 
vessel,  refused  to  pay  the  note.  No  fraud  on  the  part  of  the  mortgagee  was  suggested, 
and  it  did  not  appear  that  he  had  any  knowledge  of  the  way  in  which  the  vessel  was 
destroyed.  Under  these  circumstances,  the  court  refused  to  set  aside  the  compromise. 
In  Kelly  v,  Solari,  9  M.  &  W.  54,  where  payment  was  made  on  a  lapsed  policy,  and  a 
suit  brought  to  recover  it  back  on  the  ground  that  the  directors  had  forgotten  the  fact 
that  it  had  lapsed,  it  was  held  that  the  insurers  could  not  recover  it  back,  if  the  jury 
should  find  thiat  the  directors  had  determined  to  pay  the  money  at  all  events,  in  order 
not  to  render  the  office  unpopular. 
1  Batre  v.  Louisiana  Ins.  Co.,  13  La.  577. 

*  M'Lellan  v,  Maine  F.  ft  M.  Ins.  Co.,  12  Mass.  246.  • 

*  Briggs  v.  Call,  5  Met.  504. 

*  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  191. 
^  Webb  V.  Plotection  Ins.  Co.,  6  Ohio,  456. 
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some  provision  of  the  policy,  or  by  contribution  for  average  in 
some  cases.^  Beside  this,  however,  we  sboold  say  that  there 
may  be  a  partial  loss,  repaired  and  paid  for  by  the  insurers,  and 
a  subsequent  total  loss  for  which  they  would  be  liable,  without 
the  right  of  requiring  that  the  amount  first  paid  should  be  de« 
ducted  from  the  claim  against  them  for  a  total  loss.'  Neverthe* 
less  if  a  partial  loss  takes  place,  and  then  a  total  loss,  the  partial 
loss  is  merged  in  the  total  loss,  so  that  the  underwriters  are  lia- 
ble only  for  the  total  loss,  unless  some  expenses  were  previously 
incurred  in  respect  to  the  partial  loss.^ 


1  See  cases  ante,  p.  419,  n.  1. 

^  Le  Cheminant  v.  Peareon,  4  Tannt.  367. 

'Livie  V.  Janson,  12  East,  648;  Schieffelin .  v.  New  York  Ins.  Co.,  9  Johns.  21. 
See  Knight  v.  Faith,  15  Q.  B.  649.  In  Stewart  v.  Steele,  5  Seott,  N.  R.  927,  the  yes- 
sel  sailed  on  her  royage,  came  into  collision,  was  damaged  and  pat  back.  She  was 
then  recoppered,  and  sailed  again,  bat  was  found  to  be  in  a  leaky  condition  and  again 
pnt  back.  To  ascertdn  the  extent  of  the  damage,  her  wales  were  taken  off  and  she 
was  fonnd  to  be  so  rotten  that  they  were  not  put  on  again,  and  the  vessel  was  sold  as 
a  wreck.  It  was  held,  that  the  proper  measure  of  damages  was  the  immediate  and 
necessary  consequences  of  the  collision,  together  with  such  charges  and  expenses  as 
might  be  reasonably  said  to  be  incident  thereto.  The  jury  having  fonnd  a  verdict 
for  a  partial  loss,  allowing  the  expense  of  coppering  and  the  estimated  cost  of  replacing 
the  wales,  the  court  set  aside  the  verdict  and  granted  a  new  trial,  on  the  ground,  that 
the  cost  of  replacing  the  wales  not  being  actually  incurred,  the  insured  was  not  injured 
by  their  being  taken  off,  as  the  vessel  was  sold  as  a  wreck. 
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CHAPTER    XIV 


OF  AGENTS. 


SECTION  I. 

OF  INSURANOB  AGENCT  IN  GENERAL. 

The  contract  of  insurance  may,  in  every  respect,  and  in  all  its 
parts,  be  effected  by  agents ;  whose  acts  bind  their  principals  in 
the  same  way  as  in  other  business  transactions. 

It  is  more  common  for  the  insured  to  act  by  an  agent,  than 
for  the  insurers ;  and  more  common  for  insurers  against  fire  than 
for  marine  insurers.  But  insurers  against  perils  of  the  sea, 
sometimes  have  their  agents  to  originate,  or  even  to  make  their 
contracts ;  and  very  frequently  act  under  their  own  contracts,  in 
case  of  actual  or  alleged  loss,  by  agents. 

There  are  no  principles  which  belong  exclusively  to  agency 
in  insurance  matters ;  none,  that  is,  which  are  not  recognized  as 
a  part  of  the  general  law  of  agency.  But  there  are  some  pecu- 
liarities in  the  application  of  these  principles,  and  it  is  rather  of 
these  that  we  propose  to  speak  in  the  present  chapter. 

Much  that  belongs  to  this  topic,  has  indeed  been  already 
stated,  by  anticipation,  while  considering  other  subjects.  Thus, 
we  have  already  treated  of  the  implied  authority  to  act  as  agents 
in  effecting  insurance,  which  persons  may  have  because  of  their 
relations  to  the  owners  of  the  property ;  for  example,  as  ships' 
husbands,  or  as  joint-owners,  or  as  copartners. 

We  have  also  considered  quite  fully,  the  subject  of  ratification 
of  an  authority ;  either  by  bringing  suit  or  otherwise.     Also, 

38* 
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representations  or  concealments  by  agents.  Also,  of  the  agency 
for  the  insurers,  cast  upon  the  insured  or  his  master  or  servants, 
by  a  ]oss  and  abandonment. 

In  this  chapter,  after  a  few  remarks  on  these  and  similar 
topics,  we  propose  to  consider,  in  separate  sections,  first,  the 
powers  of  agents ;  secondly,  the  duties  of  agents ;  thirdly,  the 
rights  of  agents ;  fourthly,  of  voluntary  agents. 

We  remark  in  general,  and  rather  that  these  universal  princi- 
ples may  be  kept  in  mind,  than  because  of  their  especial  rela- 
tion to  insurance,  that  no  agreement  by,  or  act  of  an  agent,  binds 
his  principal,  unless  the  agent  acted  therein  within  the  scope  of 
his  authority,  whether  that  were  express  or  implied.  Next,  that 
any  lawful  act  purporting  to  be  done  by  an  agent  for  a  principal, 
may  be  ratified  by  that  principal,  and  being  so  ratified,  has  the 
same  effect  as  if  done  by  previous  authority.^  And  even  if  the 
contract  of  insurance  violate  a  statute,  and  a  loss  occar  under 
it,  which  the  insurers  pay  to  the  agent,  he  must  pay  it  over  to 
his  principal,  if  the  insurers  have  not  notified  him  to  hold  it  as 
theirs,  in  which  case  it  does  not  rightly  belong  to  his  principal.^ 

The  courts  of  England  differ  fi*om  those  of  this  country,  in 
regard  to  the  rights  of  the  insurers,  when  a  contract  of  insurance 
is  made  by  an  agent  There,  they  seem  to  permit  the  insurers 
in  the  settlement  of  the  loss,  to  set  off  all  claims  against  the 
agent ;  and  to  consider  the  principal  only  as  subrogated  to  the 
rights  of  the  agent,  without  any  enlargement  whatever,  unless 
there  be  some  contrary  provision  in  the  policy.'  Here,  if  the 
.  insurance  is,  in  effect  (whatever  be  its  form),  made  by  A  for  the 
benefit  of  B,  the  insurers  can  set  off  against  B's  claims,  only  their 


f  ^  Thag,  as  we  have  already  seen,  ante,  p.  39,  n.  5,  the  owner  of  property  may  adopt 
an  insarance  effected  hj  an  agent.    See  alsoi  Sidawayg  v.  Todd,  2  Stark.  4Q0. 

3  Tennant  v.  Elliott,  1  B.  &  P.  3 ;  Farmer  v,  Rnsaell,  id.  296.  In  Edgar  o.  Fowler, 
8  East,  222,  the  ingured  had  not  actually  paid  the  premium  on  an  illegal  contract  of 
inenrance,  orer  to  the  defendants,  who  were  insarance  brokers,  but  the  latter  had 
credited  the  insurers  with  the  amount,  and  were  afterwards  notified  not  to  pay  it  over 
to  the  underwriters.  It  was  held,  that  the  latter  could  not  bring  an  action  for  money 
had  and  received,  the  contract  being  illegal  and  the  money  not  having  been  actually 
paid  over.    See  also.  Booth  v.  Hodgson,  6  T.  R.  405. 

*  See  1  Amonld,  Ins.  108-142  j  Gibson  v.  Winter,  5  B.  &  Ad.  96;  Wilkinson  v. 
Lindo,  7  M.  &  W.  81. 
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daiiDB  against  B  himself.^  The  peculiar  view  of  the  English 
ooorts  seems  to  be  derived,  in  some  degree  at  least,  from  the 
peculiar  usages  of  that  country  in  respect  to  insurance  broker- 
age* There,  it  would  appear,  nearly  all  insurance  business  is 
managed  by  insurance  brokers,  who  constitute  a  regular  profes- 
sion, and  are  as 'distinctly  recognized  in  the  law  as  well  as  in 
practice,  as  the  insurers  are.  As  each  insurance  company  is 
very  likely  to  have  many  contracts  effected  by  the  same  broker, 
it  seems  that  both  usage  and  law  permit  them  to  regard  the 
broker  as  in  some  degree  the  principal.  They  usually  know 
only  him,  and  look  to  him  as  their  security ;  and  the  broker  is 
considered  as  the  agent  of  both  parties.^ 


SECTION    n. 


OF  THB  POWERS  OF  AGENTS. 


The  first  rule  is,  that  a  special  agent  cannot  exceed  his  author- 
ity, however  that  be  conferred. 

Thus,  if  the  act  of  incorporation  of  a  company  provides  that 
the  business  shall  be  conducted  in  a  particular  manner,  and  that 
the  concurrence  of  a  certain  number  of  officers  is  necessary  to 
make  an  act  valid,  the  mode  prescribed  must  be  followed.^ 
And  generally,  if  an  age^t  has  specific  duties  to  perform,  he 
cannot  bind  his  principal  by  acts  not  within  the  scope  of  such 
duties.^    But  a  general  agent  may  bind  his  principsd  by  any  act 


^  See  ante,  p.  184,  n.  4. 

^  See  1  Arnoald.  Ins.  108-142. 

*  See  ante,  p.  20,  n.  1,4;  Beatty  v.  Marine  InJs.  Co.,  2  Johns.  109. 

^  Thos,  an  agent  of  Lloyds'  in  a  foreign  port,  has  no  power  to  bind  the  company  by 
a  certificate  of  the  amount  of  damage,  and  snch  certificate  is  therefore  not  admissible 
in  evidence.  Drake  i^.  Marryat,  1  B.  &  C.  473.  And  in  Jellinghans  t;.  New  York 
Ins.  Co.,  6  Daer,  1,  it  was  held,  that  the  burden  was  on  the  insured  to  show  that  tho 
vice-president  of  an  insurance  company,  had  authority  to  bind  the  company  by  ax;cept- 
ing  goods.  And  the  secretary  of  a  railroad  company  has  no  authority  to  bind  it. 
Williams  v.  Chester  &  Holyhead  Railway  Co.,  5  £ng.  L.  &  Eq.  497.  Nor  has  the 
treasurer  of  a  corporation  any  right  to  release  a  claim  which  belongs  to  the  coiporar 
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within  the  scope  of  his  authority,  although  he  has  private  in- 
stractions  which  limit  his  power,  if  these  instmctions  are  not 
known  to  the  insared.^ 

If  an  agent  having  sufficient  authority  for  his  acts,  fails  to 
report  to  his  principals  (being  an  insurance  company),  facts  or 
information  which  his  duty  to  them  required  of  him,  this  does 
not  invalidate  his  acts  as  their  agent,  so  far  as  the  insured  are 
concerned.' 

Nor  has  an  agent  of  insurers,  any  implied  authority  to  annul 
or  dispense  with  any  specific  rule  of  the  insurers,  made  known 
to  the  insured.  Thus,  if  the  policy  requires  that  certain  facts 
(as,  for  example,  subsequent  insurance),  should  be  indorsed  on 
the  policy,  an  assurance  by  the  agent  of  the  company  that  his 
own  entry  of  it  on  his  own  records  will  do  as  well,  has  been 
held  not  to  bind  the  insurers  if  the  entry  were  not  actually  made 
on  the  policy.® 

The  second  rule  may  be  said  to  be,  that  whenever  the  authority 
of  an  agent  arises  from  a  necessity,  it  is  measured  by  that  necessity. 

As  to  authority  derived  from  some  other  relation  beside  that 
of  sole  ownership,  it  may  be  said,  in  general,  that  wherever  any 
actual  interest  in  property,  vests  in  any  person,  by  contract,  or 
by  operation  of  law,  or  even  officially,  it  carries  with  it  the 


tion.  £.  Carrer  Co.  v,  Manufactoron'  Ins.  Co.,  6  Gray,  214 ;  Dedham  Institadon  for 
Sayings  v.  Slack,  6  Cash.  408. 

^  Lightbody  v.  North  American  Ins.  Co.,  23  Wend.  18.  In  McEwen  v.  Montgom- 
ery County  Mutual  Ins.  Co.,  5  Hill,  101,  notice  of  a  prior  insurance  given  to  a  travel- 
ling agent  of  the  insurer,  whose  duty  it  was  to  solicit  insurances,  make  surveys,  and 
receive  applications,  was  held  to  be  notice  to  the  insurer.  See  also,  Sexton  v.  Montr 
gomery  County  Mutual  Ins.  Co.,  9  Barb.  191.  And  notice  to  an  agent  of  an  incum- 
brance on  the  property  insured,  is  notice  to  the  insurer.  Masters  v.  Madison  County 
Mutual  Ins.  Co.,  11  Barb.  624.  In  Mellen  r.  Hamilton  F.  Ins.  Co.,  5  Duer,  101,  it 
was  held,  that  the  knowledge  of  a  further  insurance  by  an  insurance  broker  who  pro- 
cured the  policy  for  the  assignor  of  the  plaintiff,  from  the  defendants,  could  not  be  con- 
sidered as  knowledge  to  them,  there  being  no  proof  of  his  being  such  a  general  agent 
as  would  make  them  liable  for  his  acts  of  knowledge.  And  in  Vose  v.  Eagle  Life  & 
Health  Ins.  Co.,  6  Cush.  42, 49,  it  was  held,  that  the  knowledge  of  an  insurance  agent, 
whose  duty  it  was  merely  to  receive  the  application  and  forward  it  to  the  company,  of 
the  condition  of  the  health  of  the  assured  in  a  life  policy,  was  not  sufficient  to  avoid 
the  effect  of  a  misrepresentation  by  the  assured  on  the  subject  of  his  health. 

2  Gloucester  Manuf.  Co.  v.  Howard  F,  Ins.  Co.,  5  Gray,  497.  See  abo,  Wing  v. 
Harvey,  5  Do  G.  M.  &  G.  265,  27  Eng.  L.  &  Eq.  140. 

*  Worcester  Bank  v.  Hartford  F.  Ins.  Co.,  11  Cosh.  266. 
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power  of  causing  the  property  to  be  insured,  either  as  agent  or 
as  principal,  as  the  case  may  be.^ 

An  agent  is  not  only  limited  by  the  terms  of  his  authority,  or 
by  the  necessity  from  wlRch  it  springs,  but  also  by  the  general 
principles  of  trust.  Thus,  an  agent,  who  has  any  charge  of,  or 
in  respect  to  insured  property,  if  he  be  an  agent  to-sellj^annot 
buy ;  and  if  he  be  an  agent  to  buy,  he  cannot  be  interested  in 
the  sale.^ 

An  authority  carries  with  it,  in  general,  power  to*  do  all 
lawful  acts  necessary  to  the  execution  of  the  authority.  Thus, 
an  agent  of  an  insurance  company  who  is  intrusted  with  printed 
forms  of  policies,  which  are  signed  by  the  officers  of  the  company, 
and  are  to  be  filled  out,  countersigned,  and  issued  by  him,  has  au- 
thority to  add  to  the  policy  before  it  is  delivered  a  memorandum 
that  the  property  insured  is  in  course  of  construction.^  And  in 
one  case,  in  the  absence  of  any  proof  of  any  limitation  of  the 
power  of  the  agent,  it  was  held  after  an  open  policy  of  insurance 
declared  to  be  "  on  property  on  board  vessel  or  vessels,  as  per  in- 
dorsement to  be  made  thereon,"  had  been  signed,  that  the  agent  * 
might  agree  that  the  policy  should  cover  a  number  of  bales  of  cot- 
ton on  shore  at  New  Orleans  from  date  of  storage  until  shipped.* 
The  power  to  effect  insurance  for  a  principal,  carries  with  it 
the  power  to  sign  a  premium  note  for  the  principal ;  and  gen- 
erally, the  principal  may  be  held  liable  for  such  a  premium. 
But  he  cannot  be  sued  on  the  note  itself,  if  that  be  signed  by 
the  agent  in  bis  own  name  only,  and  without  words  indicating 
that  he  signs  as  agent.^ 

So,  it  is  held,  that  the  authority  to  efiect  insurance  for  the 
insurers,  canies  with  it  the  authority  to  adjust,  or  agree  to  an 
adjustment  of,  a  loss.*     And  that  the  authority  to  make  a  con- 


^  See  ante,  ch.  2,  \  3,  p.  74. 

*  See  ante,  p.  414,  n.  4. 

*  Gloacester  Mannf.  Co.  v,  Howard  F.  Ins.  Co.,  6  Gray,  497. 

*  Kennebec  Co.  v,  Aagosta  Ina.  &  Banking  Co.,  6  Gray,  204. 
^  See  ante,  ch.  5,  \  1,  p.  182-184. 

*  Richardson  v.  Anderson,  1  Camp.  43,  n.  In  Goodson  v.  Brooke,  4  Camp.  163, 
the  agent  who  subscribed  the  policy  on  the  happening  of  a  loss,  agreed  to  refer  the 
matter  to  arbitrators.  There  was  no  direct  proof  of  his  anthority  to  agree  to  the 
reference ;  bat  it  appeared  that  he  wns  in  the  habit  of  settling  losses  for  the  defendant, 
which  the  latter  afterwards  paid.  It  was  held  that  this  was  snfficient  evidence  of 
agency  to  render  the  award  binding  on  the  insurer.    But  an  insurance  broker  has  no 
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tract  of  insurance  in  behalf  of  the  insured,  gives  the  agent 
power  to  make  an  abandonment.^ 

It  has  been  held  that  if  an  agent  is  authorized  to  make  a  con- 
tract of  insurance,  to  take  effect  from*  the  time  when  the  pre- 
mium shall  be  paid  and  shall  be  received  at  the  office  of  the 
insuraflce  company,  provided  the  office  shall  recognize  the  rate 
of  premium,  and  be  otherwise  satisfied  with  the  risk,  then  if 
the  usual  premium  is  paid  to  the  agent,  and  he  takes  the  risk, 
that  the  company  are  liable,  although  the  premium  is  not 
received  by  them  before  the  loss;  and  that  they  cannot  arbi* 
trarily  be  dissatisfied  with  the  risk  or  with  the  premium.*  But 
generally  the  authority  of  an  agent  does  not  empower  him  to 
issue  a  policy  when  the  property  has  been  destroyed  while  the 
application  for  the  insurance  was  on  its  way  to  the  agent  from 
the  owner  of  the  property.®  The  authority  of  an  agent  to  issue 
a  policy  is  to  be  determined  by  the  rules  of  agency  applicable 
to  all  other  contracts.  As  a  general  rule,  the  instrument  under 
which  the  agent  acts,  need  not  be  produced,  and  his  agency 
*  may  be  inferred  from  the  fact  that  the  underwriter  has  paid 
losses  without  objection  on  other  policies  issued  by  him.^  - 
If  the  insured  delivers  up  the  policy  to  an  insurance  broker 


implied  authority  to  pay  a  loss  doe  from  the  onderwriter  who  employs  him,  to  the 
assured.    Bell  v,  Auldjo,  4  Dong.  48. 

1  Cassedy  v.  Louisiana  State  Ins.  Co.,  18  Mart.  La.  421 ;  Parker  v.  Towers,  2 
Browne,  App.  80.  This  point  was  also  expressly  decided  in  Chesapeake  Ins.  Co.  v. 
Stark,  6  Cranch,  268,  where  the  jury  found  a  special  verdict  that  the  insurance  was 
effected  by  the  agent  of  the  insured,  and  that  the  same  agent  abandoned  "  for  the 
plaintiff."  MarshaU,  C.  J.,  said :  "  The  agent  who  made  the  insurance  might  cer- 
tainly be  credited,  and  in  transactions  of  this  kind,  always  is  credited,  when  he* 
declares  that,  by  order  of  his  principal,  he  abandons  to  the  underwriters.  In  this 
case,  the  jury  find  that  the  abandonment  was  made  for  the  plaintiff;  and  this  finding 
establishes  that  &ct."  In  a  case  where  a  part^wner,  insured  in  his  own  name  for  the 
benefit  of  whom  it  concerned,  on  a  loss  haying  taken  place,  abandoned  the  property 
by  a  letter  signed  with  his  own  name  only,  and  not  stating  what  interest  was  aban- 
doned, it  was  held  that  he  was  duly  authorized,  primd  facie  to  make  the  abandon- 
ment for  himself  and  those  for  whom  the  insurance  was  made  in  his  name,  and  that 
as  there  was  no  evidence  of  dissent  on  their  part,  the  abandonment  was  sufBcient 
Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.  191.  See  also,  Hunt  v.  Royal  Exch.  Ass.  Co., 
5  M.  &  S.  47. 

^  Perkins  v.  Washington  Ins.  Co.,  4  Cow.  645. 

>  Bentley  v.  Columbia  Ins.  Co.,  17  N.  Y.  421. 

*  Haughton  r.  Ewbank,  4  Camp.  88. 
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for  the  purpose  of  obtaining  the  amount  due  on  it  from  the 
underwriter,  and  the  latter  pays  the  sum  over  to  the  broker,  the 
broker  thereupon  becomes  the  debtor  of  the  insured,  and  the 
underwriter  is  discharged.^  But  the  question  has  arisen,  whether 
the  fact  of  the  account  being  settled  between  the  broker  and 
the  underwriter  by  the  broker  debiting  the  underwriter  with  the 
amount  of  the  loss,  and  crediting  the  insured  with  the  same, 
and  the  underwriter  crediting  the  broker  with  the  amount,  is  a 
sufficient  payment  to  the  broker.  It  has  been  held  that  if  the 
underwater's  name  is  not  struck  off  the  policy,  he  is  still  liable, 
notwithstanding  this  transfer  on  the  books  of  the  parties.^  And 
it  makes  no  difference  if  the  name  is  struck  off,  if  this  is  done 
without  the  assent  of  the  insured.^  These  cases  proceeded  prin- 
cipally upon  the  ground  that  the  authority  to  the  agent  to 
receive  the*  amount  of  the  loss,  gave  him  only  a  power  to  receive 
it  in  cash,  and  that  the  underwriter  was  not  discharged  by 
merely  crediting  the  broker  with  the  amount;  and  that  no 
knowledge  of  any  usage  to  the  contrary  was  brought  home  to 
the  insured.  But  there  seems  to  be  no  good  reason  why  the 
payment  should  be  required  to  be  made  in  cash ;  ^  and  in  a  case 
where  the  party  was  proved  to  have  known  the  usage,  it  was 
held  that  he  was  bound  by  it.^ 


^  Soott  V,  Irring,  1  B.  &  Ad.  605.    See  also,  Erick  v.  Johnson,  6  Mass.  193. 

3  Rassell  v,  Btmglej,  4  B.  &  Aid.  395;  Todd  v.  Reid,  4  B.  &  Aid.  210;  Jell  v. 
Ftatt,  2  Stark.  67.  In  Stewart  v.  Aberdein,  4  M.  &  W.  211,  224,  the  case  of  Todd  v, 
Reid  being  cited,  Parke,  B.,  said :  "  With  regard  to  that  case,  it  certainly  is  incorrectly 
reported.  I  was  counsel  in  the  canse,  and  there  was  no  proof  at  all  of  any  settlement 
in  account  between  the  broker  and  the  underwriter." 

*  Bartlett  v,  Fentland,  10  B.  &  C.  760.  See  also,  Scott  v.  Irying,  1  B.  &  Ad. 
605. 

^  In  Stewart  v.  Aberdein,  4  M.  &  W.  211,  218,  at  the  trial  at  nisi  prixts,  Lord 
Abinger,  C.  B.,  expressed  his  opinion  "  that  if  one  man  has  to  pay  another  money  on 
account  of  his  principal,  and  there  is  money  due  to  him  from  such  other  person,  it 
makes  no  difference  to  the  principal  whether  there  is  an  interchange  of  bank-notes,  or 
a  mere  transfer  of  accounts  fVom  one  side  to  the  other,  and  that  it  is  equally  a  pay- 
ment, if  it  is  done  without  fraud.'' 

*  Stewart  v.  Aberdein,  4  M.  &  W..2I1.  Lord  Abinger,  C.  B.,  in  this  case,  said: 
"  It  must  not  be  considered,  that  by  this  decision  the  court  means  to  OTemile  any  case 
deciding  that  wherever  a  principal  employs  an  agent  to  receive  money,  and  pay  it  over 
to  him,  the  agent  does  not  thereby  acquire  any  authority  to  pay  a  demand  of  his  own 
upon  the  debtor,  by  a  set-off  in  account  with  him.  But  the  court  is  of  opinion,  that 
where  an  insurance  broker,  or  other  mercantile  agent  has  been  employed  to  receive 
money  for  another,  in  the  general  course  of  his  business,  and  where  the  known  general 
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As  soon  as  the  insurance  broker  has  received  credit  in  ac- 
count with  the  underwriter,  for  the  amount  of  the  loss,  it  has 
been  held  that  he  is  liable  to  the  assured  in  an  action  for  money 
had  and  received.^  And  he  certainly  is  liable  if  he  receives  the 
acceptance  of  the  underwriter  payable  at  a  date  later  than  that  at 
which  the  loss  would  be  payable.^  When  a  loss  is  payable  at  a 
certain  time  after  the  preliminary  proofs  are  presented,  it  would 
seem  that  the  underwriter  may  pay  the  same  to  the  agent  of  the 
assured  who  is  authorized  to  receive  the  amount,  within  the 
time,  and  that  a  revocation  of  the  authority  of  the  agent,  subse- 
quent to  payment,  but  before  the  expiration  of  the  time  desig- 
nated in  the  policy  for  the  payment,  would  not  render  the  under- 
writers liable.8 

The  same  person  may  be  the  agent  of  both  parties ;  or,  being 
the  general  agent  of  one,  he  may  be  made  the  special  agent  of 
the  other ;  and  this  special  agency  may  be  inferred  from  circum- 
stances. And  if  a  party  who  desires  to  be  insured,  employs  a 
person  who  is  agent  of  the  insurers,  and  so  employs  him  as  to 
*  make  him  his  agent,  he  is  as  responsible  for  the  acts  or  omis- 
sions of  such  agent  in  his  behalf,  as  he  would  have  been  if  that 
person  had  not  been  the  agent  of  the  other  party>   But  generally 


coarse  of  boslness  ie  for  the  agent  to  keep  a  ranmng  acconnt  wkh  the  principal,  and 
to  credit  him  with  sums  which  he  may  have  received  bj  credits  in  acconnt  with  the 
debtors,  with  whom  he  also  keeps  mnning  accounts,  and  not  merely  with  moneys 
actaally  received,  the  mle  laid  down  in  those  cases  cannot  properly  be  applied,  but  it 
mast  be  nnderstood,  that  where  an  acconnt  is  bond  Jide  wuXed  according  to  that  known 
usage,  the  original  debtor  is  discharged,  and  the  agent  becomes  the  debtor,  according 
to  the  meaning  and  intention,  and  with  the  authority  of  the  principal.''  See  also, 
Erick  V.  Johnson,  6  Mass.  193. 

1  Andrew  v.  Bobinson,  3  Camp.  199.  See  also,  Ovington  v.  Bell,  3  Camp. 
237. 

*  Wilkinson  v.  Clay,  6  Taunt.  110,  4  Camp.  171.  The  broker  in  this  case  debited 
the  underwriter  with  the  amount  of  the  loss,  and  took  his  acceptance  for  the  balance  of 
the  account  between  them  payable  at  a  time  subsequent  to  that  when  the  loss  wonid  be 
payable.    It  was  held  that  he  was  liable  for  money  had  and  received. 

*  It  was  so  decided  in  Scott  v.  Irving,  1  B.  &  Ad.  605,  but  the  court  were  of  a 
different  opinion  in  Bethune  v.  Neilson,  2  Cainee,  139,  where  it  was  held  that  an  agent, 
although  in  possession  of  the  policy,  had  no  right  to  receive  payment  till  the  time 
mentioned  in  the  policy  had  expired. 

^  Smith  V.  Empire  Ins.  Co.,  25  Barb.  497.  The  parties  desiring  insurance  in  this 
case,  handed  an  application  to  a  person  who  was  the  agent  of  the  defendants,  for  the 
puipose  of  receiving  and  forwarding  applications^  with  the  request  that  he  would  fill 
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in  any  contract  requiring  the  exercise  of  judgment  and  discre- 
tion, a  person  cannot  act  as  the  agent  of  the  two  parties  in 
interest.  Thus,  if  a  person  is  a  director  of  one  company  and 
the  agent  of  another,  he  cannot  as  such  agent  insure  with  the 
second,  any  interest  belonging  to  the  first  company.^  A  single 
partner  has  all  the  powers  which  his  firm,  who  are  agents  of 
an  insurance  company,  have  to  make  a  contract  of  insurance.^ 


SECTION  ni. 


OF  THE  DUTIES   OF  AGENTS. 


Any  person  undertaking  any  work  for.compensation,  impliedly 
warranto  that  he  has  sufficient  knowledge,  and  will  take  suffi- 
cient care,  to  do  it  as  it  should  be  done.  .  But  this  obligation  on 
the  part  of  the  agent  is  affected  by  circumstances,  because  it  * 
must  always  be  qualified  by  the  rule,  that  the  party  employing 
him  cannot  demand  of  him  more  skill  or  more  care  than  he  had 
a  right  to  expect.  If  therefore  one  desiring  insurance  goes  to  a 
professed  insurance  broker,  he  has  a  right  to  insist  upon  proper 
professional  skill  and  reasonable  care.^    But  if  he  chooses  to  em- 


it ont  sabseqnently,  there  being  no  conveniences  for  writing  there,  and  forward  it. 
Nothing  was  said  about  incumbrances  in  the  application,  or  bj  the  parties,  but  the 
agent  made  a  statement  in  the  application  that  there  was  no  incumbrance  except' one 
mentioned.  It  was  held  that  the  agent  acted  as  the  agent  of  the  insured  in  filling  ont 
the  application,  and  that  thej  were  liable  for  the  consequences  of  his  act. 

1  New  York  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  14  N.  Y.  85;  Utica 
Ins.  Co.  V.  Toledo  Ins.  Co.,  17  Barb.  132. 

'  Kennebec  Co.  v.  Augusta  Ins.  &  Banking  Co.,  6  Gray,  204. 

'  Thus  in  Chapman  v,  Walton,  10  Bing.  57,  where  it  was  contended  that  the  de- 
fendant had  not  correctly  obeyed  the  orders  of  the  plaintiff,  landed,  C.  J.,  said  :  "  The 
point  therefore  to  be  determined  is  not  whether  the  defendant  arriyed  at  a  correct  con- 
clusion upon  reading  the  letter,  but  whether  upon  the  occasion  in  question,  he  did  or 
did  not  exercise  a  reasonable  and  proper  care,  skill,  and  judgment.  This  is  a  question 
of  fact,  the  dedston  of  which  appears  to  us  to  rest  upon  this  further  inquiry,  namely, 
whether  other  persons  exercising  the  same  profession  or  calling,  and  being  men  of 
experience  and  skill  therein,  would  or  would  not  have  come  to  the  same  conclusion  as 
the  defendant.  For  the  defendant  did  not  contract  tiiat  he  would  bring  to  the  per- 
formance of  his  duty  on  this  occasion,  an  eztraordinarjr  degree  of  skill,  but  only  m 

VOL.  11.  39 
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ploy  any  friend  who  has  only  a  general  mercantile  knowledge  or 
even  less,  he  has  a  right  to  make  such  a  man  his  agent,  bat  not  a 
right  to  demand  from  him  the  same  skill  or  the  same  care  that 
he  could  expect  from  one  practised  in  this  business  and  profess- 
ing to  make  it  his  own. 

If  a  person  promises  for  a  valuable  consideration,  to  effect  in- 
surance for  another,  he  is  of  course  liable  if  he  neglects  to  do 
so.^  And  the  right  to  require  that  a  party  should  effect  insur- 
ance for  another,  and  to  hold  him  liable  for  not  doing  it,  seems 
to  rest  on  the  same  principle,  namely,  that  the  owner  has,  in 
reason  and  good  faith,  a  right  to  consider  himself  insured.  Thus, 
it  is  said,  that  this  right  exists,  if  the  owner,  when  he  sends  orders 
to  his  agent,  has  effects  in  that  agent's  hands,  or  if  he  sends  or 
consigns  effects,  with  his  orders,  or  if  he  has  been  accustomed 
to  send  such  orders  and  find  them  complied  with,  and  nothing 
of  word  or  fact  has  occuijed  to  indicate  that  this  custom  will  be 
broken.2 

If  goods  are  sold  on  an  order  and  sent  to  the  vendee,  it  appears 
to  be  the  custom  in  some  parts  of  the  country  for  the  vendor  to 
insure  them,  and  in  case  of  his  neglect  to  do  so,  it  seems  that  he 
would  be  liable  to  the  consignee.^ 


reasonable  and  ordinary  proportion  of  it."  Reasonable  skill  and  ordinary  diligence 
are  defined  in  Mechanics  Bank  v.  Merchants  Bank,  6  Met.  13,  26,  as  follows :  "  By 
reasonable  skill  is  understood  sach  as  is  ordinarily  possessed  and  exercised  by  persons 
of  common  capacity,  engaged  in  the  same  bosiness  or  employment;  and  by  ordinary 
diligence  is  to  be  understood  that  degree  of  diligence  which  persons  of  conunon  pra- 
dence  are  accustomed  to  use  about  their  own  affairs."  Thus,  if  a  custom  preyail^  to 
transact  business  in  a  particular  way,  an  agent  would  not  be  liable  if  he  conformed  to 
that  custom,  although  the  custom  should  be  afterwards  decided  to  be  contrary  to  law, 
there  being  no  obligation  on  the  part  of  the  agent  to  correctly  decide  dubious  points  of 
law.  Pitt  t^.  Yalden,  4  Burr.  2060;  Baiki^  Vi  Cfaandless,  3  Camp.  17;  Mechanics 
Bank  v.  Merchants  Bank,  6  Met.  13. 

1  £la  V.  French,  11  N.  H.  357. 

>  Per  Btdler,  J.,  in  Smith  v.  Lascelles,  2  T.  R.  187.  See  also,  Wallace  v.  Tellfair, 
cited  2  T.  R.  188.  In  De  Tastett  v.  CroosiUat,  2  Wash.  C.  C.  132,  and  in  Morris  v, 
Summerl,  id.  203,  it  was  held,  that  a  foreign  merchant  who  was  in  the  habit  of  insur- 
ing for  his  correspondent,  was  liable,  if  on  receWing  an  order  to  insure,  he  neglected  to 
do  so,  or  did  it  in  a  manner  different  from  his  orders. 

*  Walsh  V.  Frank,  19  Ark.  270.  The  action  in  this  case  was  for  goods  sold  and 
delivered.  The  defence  was  that  they  never  reached  the  defendant,  the  consignee,  and 
that  the  consignor  ought  to  have  insured  them.  It  was  held,  that  whether  it  was  the  do^ 
of  the  shipper  to  insora  the  goods  without  an  oxder  lo  do  so,  depended  upon  the  genenl 
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In  any  of  these  cases,  or  in  any  case  to  which  a  similar  prin- 
oiple  applies,  if  the  agent  fails  to  make  insurance,  and  the  prin- 
cipal suffers  loss  thereby,  he  may  hold  the  agent  liable  therefor.^ 
And  it  has  been  held  in  England,  that  a  broker  who  represented 
that  he  had  caused  a  pblicy  to  be  made  for  a  party,  might  be 
sued  by  him  in  trover,  for  that  policy,  although  none  were 
made.^ 

If  the  orders  to  insure  are  absolute,  the  insurance  must  be 
effected  at  any  rate ;  but  it  seems,  in  this  country,  that  the  agent 
need  not  go  out  of  bis  vicinity,  and  if  he  cannot  effect  insurance 
there,  he  is  not  bound  to  do  so  at  all.'  '  The  agent  is  also  bound 
to  effect  the  insurance  within  a  reasonable  time.^ 


custom  of  merchants,  unless  there  was  a  special  custom  at  the  place  of  shipment, 
known  to  the  purchaser,  which  was  different  from  th&  general  one.  And  it  was  held, 
that  knowledge  of  such  general  custom  might  he  shown  by  the  previous  course  of 
business  between  the  same  parties.    See  also,  Shirtliff  v,  Whitfield,  2  Brev.  71. 

1  In  Seller  v.  Work,  1  Marsh.  Ins.  299,  where  an  insurance  broker  employed  another 
broker  at  the  request  of  the  plaintiff,  to  obtain  a  policy  of  insurance,  but  omitted 
through  inadvertence  to  deliver  to  the  second  broker  a  letter  containing  material  infor- 
mation, in  consequence  of  which  the  underwriters  were  discharged,  it  was  held,  that  the 
first  broker  was  liable.  So  a  merchant,  who,  having  accepted  an  order  for  insurance, 
limited  the  broker  to  too  small  a  premium,  in  consequence  of  which  no  insurance  could 
be  effected,  was  held  liable.  Wallace  v.  Tellfair,  cited  2  T.  H.  188.  In  Strong  v. 
High,  2  Rob.  La.  103,  an  agent  who  had  the  general  charge  of  a  vessel  and  had 
insured  her,  was  held  liable  for  neglecting  to  renew  the  policy  when  it  expired. 

2  Harding  i;.  Carter,  1  Marsh.  Ins.  303. 

'  Sanches  v.  Davenport,  6  Mass.  258.  The  defendants  in  this  case  being  merchants 
in  Boston,  were  requested  by  the  plaintifi^s  in  Surinam,  in  case  the  vessel  should  not 
arrive  before  a  certain  day,  to  procure  insurance  on  the  cai^  to  the  amount  of  56,600 
guilders.  The  defendants  endeavored  to  procure  insurance  in  Boston,  Salem,  New- 
buryport,  Portsmouth,  and  Froidence,  but  without  success,  the  vessel  being  out  of 
time.  They  then  wrote  to  theur  agents  in  New  York,  requesting  them  to  produre  in- 
surance on  a  certain  amount,  less  than  the  whole,  and  limiting  the  premium.  The 
agents  in  New  York  could  not  obtain  insurance  on  these  terms,  but  it  was  finally 
effected  at  a  higher  rate,  though  not  on  the  whole  amount  which  the  plaintiffs  re- 
quested. It  was  contended,  that  although  the  defendants  might  not  have  been  under 
any  obligations  to  extend  their  endeavors  to  New  York ;  yet,  as  they  had  in  fact  done 
BO,  they  were  liable  for  any  negligence,  or  want  of  sufficient  caution  in  obtaining 
insurance  there.  But  the  court  held,  that  the  defendants  were  not  liable,  and  Sedgwick, 
J.,  said :  ''  It  is  believed  to  be  impossible  to  find  an  instance,  where  a  man  in  a  volun- 
tary effort  (not  required  by  any  principle  of  law),  to  render  a  benefit  to  another,  has 
been  holden  to  make  good  any  loss,  which  may  have  happened  merely  because  his 


^  Turpin  r.  Bilton,  5  Man.  &  G.  455. 
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If  the  agent  has  no  particular  directions  as  to  the  risks  to  be 
insured  against,  or  otherwise  as  to  the  terms  of  the  contract,  it  is 
his  duty,  and  all  his  daty,  to  cause  it  to  be  made  in  the  way 
which  is  cQstomary,  as  to  such  property  on  such  a  voyage,  at 
the  place  where  he  is  to  make  it^ 

It  has  been  held  in  England,  that  if  an  agent  is  ordered  to 
effect  insurance  generally,  it  is  sufficient  if  he  does  so  with  an 
incorporated  company,  and  he  is  not  liable  for  not  effecting 
insurance  with  a  private  underwriter,  although  he  would  have 
obtained,  at  the  same  rate  of  interest,  a  policy  more  favorable  to 
his  principal.^ 

Neither  a  special  nor  even  a  general  agent  has  any  authority 
to  effect  insurance  merely  as  such  an  agent.  But  in  a  particular 
case,  special  circumstances  may  confer  this  authority  upon  him, 


generous  efforts  did  not  succeed.  The  utmost  for  which  he  can  be  responsible,  is  a 
positive  loss  which  his  efforts  maj  have  occasioned  ;  and  as  there  is  none  such  in  this 
case,  we  are  all  of  the  opinion,"  that  the  defendants  are  not  liable.  See  also.  Smith  v. 
Cologan,  2  T.  R.  188,  n. 

^  Thus,  where  a  vessel  had  been  insured,  and  a  letter  mentioning  a  change  of  voyage 
was  put  into  the  hands  of  an  insurance  broker,  and  he  was  told  to  do  "  the  needful," 
it  was  held,  that  to  determine  whether  he  had  done  his  dutj,  the  papers  might,  at  the 
trial,  be  placed  in  the  hands  of  insurance  brokers  as  experts,  and  thej  might  bo  asked 
what  alterations  in  the  policy,  in  their  judgment,  a  skilful  broker  ought  to  have  made. 
Chapman  t;.  Walton,  10  Bing.  57.  If  any  usage  exists  tbej  are  bound  to  conform 
strictly  to  it.  In  Mallough  v.  Barber,  4  Camp.  150,  where  insurance  brokers  were 
ordered  to  procure  a  policy  "  at  and  from  Teneriffe,"  it  was  held,  that  they  were  liable 
for  not  causing  a  clause,  giving  liberty  to  touch  at  all  or  any  of  the  Canary  islands,  to 
be  inserted  ;  it  being  shown  that  a  usage  existed  to  cause  such  a  clause  to  be  inserted 
in  the  policy  wiUiont  any  particular  instructions  to  that  effect.  And  if  the  agent 
inserts  a  clause  in  the  policy  which  is  unusual,  and  the  underwriters  are  in  conse- 
quence exempt  from  responsibility,  the  agent  is  liable.  Thompson  v.  Read,  12  S.  & 
R.  440r,  App. 

^  Comber  v,  Anderson,  1  Camp.  523.  The  insurance  in  this  case  was  effected  with  a 
chartered  company,  by  whose  policy  the  caigo  was  warranted  against  partial  loss, 
although  the  ship  should  be  stranded.  It  was  held,  that  no  action  lay  against  the 
broker  for  not  effecting  insurance  with  a  private  underwriter,  who  would  have  been 
liable  for  a  partial  loss  by  stranding.  In  Moore  o.  Mouigue,  2  Cowp.  479,  general 
orders  were  given  to  an  agent  to  effect  insurance  on  a  cargo  of  fruit.  He  accordingly 
did  so  with  the  London  Insurance  office,  whose  policies  on  fruit  contained  the  clause, 
free  from  particular  average.  It  was  shown  that  the  policies  of  the  Exchange  Assur- 
ance Company  did  not  contain  this  clause.  In  an  action  against  the  agent  for  not 
effecting  the  insurance  with  the  latter  company,  the  jury  having  found  a  verdict  for  the 
defendant,  on  the  ground  that  he  had  acted  "  bond  fide,  to  the  best  of  his  judgment,'* 
the  court  refused  to  set  it  aside. 
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and  make  it  his  daty  to  insure ;  bat  his  duties  in  this  respect, 
must  depend  very  much  upon  usage.^ 

No  agent  has,  by  the  mere  fact  of  his  agency,  full  power  of 
substitution,^  unless  there  is  a  usage  to  this  effect.  But  if  his 
acts  are  adopted  by  his  principal,  he  is  not  liable  for  a  loss 
caused  by  the  knavery  of  the  sub-agent*  He  may  employ  a 
sub-agent  to  make  inquiries,  and  do  many  things  for  him ;  all 
which  perhaps,  do  not  bind  the  principal ;  but  possibly,  the  act 
of  the  sub-agent  would  bind  the  principal,  when  the  thing  done 
IS  merely  ministerial  and  implies  no  discretion  or  personal  judg- 
ment* 

If  it  is  his  duty  to  effect  insurance,  and  he  does  this,  and  the 
insurers  become  notoriously  insolvent,  it  would  seem,  both  in 
reason  and  on  authority,  that  it  is  his  duty  to  effect  another  insur- 
ance.* 


1  Shirtliff  t».  Whitfield,  2  Brev.  71. 

'  Corlett  V.  Gordon,  3  Camp.  472.  The  plaintiff  in  this  case,  sent  a  bill  of  lading 
of  some  cotton  to  the  defendants,  requesting  them  to  effect  insnrance  to  the  whole 
amount.  The  defendants  had  not  done  business  fbr  the  plaintiffs  before,  and  they  refused 
to  accept  the  consignment,  but  indorsed  the  bill  of  lading  over  to  a  friend  and  creditor  of 
the  plainti^.  He  effected  the  insurance  and  received  the  goods  and  afterwards  became 
insolvent  while  in  possession  of  the  proceeds.  The  court  held,  that  if  the  defendants 
refhsed  the  authority  sought  to  be  conferred  upon  them,  they  could  not  turn  it  over  to 
another,  and  they  were  accordingly  held  liable. 

»  Smith  V.  Cologan,  cited  2  T.  R.  188. 

*  Mason  v.  Joseph,  1  J.  P.  Smith,  406.  The  underwriter  in  this  case,  had  given  an 
insurance  broker  a  power  of  attorney,  authorizing  him  to  underwrite  any  policy  of 
insurance  not  exceeding  £100,  and  to  subscribe  the  same  in  his  (the  underwriter's) 
name,  and  to  settle  and  adjust  losses.  The  broker  signed  a  slip  for  the  policy,  and 
the  policy  was  afterwards  signed  by  the  broker's  clerk.  The  court  expressed  a  very 
strong  opinion,  that  the  act  of  signing  the  policy,  being  but  a  ministerial  act,  and  not 
one  requiring  any  exercise  of  judgment  or  discretion,  might  be  performed  by  the  clerk. 
But  the  point  was  not  decided,  as  the  court  were  of  the  opinion  that  the  subsequent 
act  of  the  defendant  showed  that  he  had  ratified  the  signing  by  the  clerk.  This  was, 
that  on  an  adjustment  of  the  loss  signed  by  the  broker,  being  presented,  together  with 
the  policy,  to  the  underwriter,  he  offered  terms  of  settlement. 

*  This  question  is  considered  at  length  by  Mr.  Duer,  in  his  valuable  work  on  Insur- 
ance, Vol.  I.  p.  188-198.  The  foreign  authorities  are  shown  to  be  in  conflict,  and  it  is 
said,  "  that  in  the  United  States  the  mere  Insolvency  of  the  insurers,  can  never  give  a 
right  to  the  agent  to  effect  a  second  policy,  since  by  virtue  of  the  clause  in  American 
policies  relative  to  prior  insurances,  the  second  policy  would  be  wholly  void,  if  effected 
while  the  first  is  still  in  force."  It  is  also  said,  and  this  we  have  seen  to  be  true,  that 
the  insolveney  of  the  insurers  does  not  dissolve  the  contract.  The  question  is  also  con- 
sidered, whether,  in  case  the  policy  is  dissolved  by  consent,  on  the  insurers  becoming 
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He  is,  of  course,  bound  to  follow  his  instructions;  and  the 
more  minute  and  detailed  and  the  more  peremptory  they  are,  the 
less  is  his  discretion.^  It  is  certain,  however,  from  the  nature  of 
the  case,  that  he  must  possess  a  reasonable  discretion  (which 
can  hardly  be  defined  in  words),  both  as  to  the  construction  and 
application  of  his  instructions,  and  as  to  the  expediency  of  exact 
compliance  under  special  circumstances;  especially,  if  these 
were  unknown  to  his  principal. 

If  the  written  instructions  are  followed,  the  broker  is  not  lia« 
ble  for  omitting  to  insert  a  clause  respecting  a  subject  about 
which  there  had  been  some  prior  verbal  communications  be- 
tween the  parties.^    But  it  is  no  excuse  for  a  neglect  to  effect 


insolvent,  it  is  the  duty  of  the  agent  to  procure  another  insorance.  The  case  of  Petrie 
o.  Aitchison,  3  Sess.  Cas.  501,  before  the  Conrt  of  Session  in  Scotland,  is  cited  to  the 
point,  that  where  a  policy  becomes  inoperative  after  the  risks  have  commenced,  from  a 
deviation  or  breach  of  a  warranty,  it  is  the  duty  of  the  agent  to  procure  another  policy 
applicable  to  the  risks  as  altered.  But  in  this  case,  a  special  order  was  given  to  this 
effect.    See  the  next  note. 

^  Leverick  t^.  Meigs,  1  Cow.  645,  662 ;  Glaser  v.  Cowie,  1  M.  &  S.  52 ;  Rnndle  v, 
Moore,  3  Johns.  Cas.  36.  In  Miner  v.  Tagert,  3  Binn.  204,  the  liability  of  the  defend- 
ants as  agents,  for  neglecting  to  insure  was  admitted,  and  it  was  also  agreed  that  they 
were  to  be  considered  liable,  as  if  they  had  insured  the  vessel  themselves.  They  de- 
fended on  the  ground,  that  the  vessel  was  not  sea-worthy,  and  that  they  were  not 
obliged  to  give  a  valued  policy.  The  order  for  insurance  was  by  the  correspondent  of 
the  plaintiff,  and  was  as  follows :  "  Charge  the  premium  to  my  account  and  advise  me 
thereof.  The  brig  he  (Miner)  values  at  $4^000,  but  wishes  to  have  $3,000,  say  three 
fourths  insured."  It  was  held  that,  although  this  did  not  order  a  valued  policy,  eo 
nomine,  yet  that  it  was  a  fair  inference  from  the  words  used.  In  Petrie  v.  Aitchison, 
3  Sess.  Cas.  501,  Uie  master  was  the  joint  owner  of  the  vessel  and  the  cargo,  together 
with  the  defendants  who  acted  as  agents.  They  had  procured  insurance  on  the  vessel, 
cargo,  and  master's  effects.  The  vessel  deviated,  and  the  master  wrote  home  inform- 
ing them  of  the  fact,  and  requested  them  to  make  the  necessary  insurance,  in  conse- 
quence of  the  alteration  of  the  voyage.  It  was  held,  that  they  were  bound  to  make 
insurance  on  the  master's  effects,  as  well  as  on  the  vessel  and  cargo. 

We  have  seen,  ante,  p.  317,  n.  2,  that  if  goods  are  insured  at  and  from  a  certain 
place,  beginning  the  adventure  from  the  loading  of  the  goods  on  board  the  said  ship, 
the  goods  are  not  covered,  unless  they  are  loaded  at  the  place  specified.  It  was 
accordingly  held,  where  the  following  letter  was  written  from  Malaga  to  the  insurance 
broker,  "  I  request  you  will  insure  £1,000  on  goods  shipped  on  board  The  Pearl  from 
Gibraltar  Bay,  ....  where  I  shall  send  a  letter  on  shore,"  and  the  agent  effected  an 
insurance  on  goods  by  The  Pearl,  "at  and  from  Gibraltar  to  Dublin,  beginning  the 
adventure  upon  the  said  goods  from  the  loading  thereof  on  board  the  said  ship,"  that 
the  goods  loaded  at  Malaga  were  not  covered,  and  that  the  agent  was  therefore  liable. 
Park  V.  Hamond,  4  Camp.  344,  Holt,  N.  P.  80,  6  Tannt.  495,  2  Marsh.  189. 

2  Fomin  V.  Oswell,  3  Camp.  357. 
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insurance  on  one  subject,  that  the  broker  was  also  instructed  to 
insure  another  subject  against  an  illegal  risk,  if  the  illegality 
would  only  have  avoided  the  policy  pro  ianto?^ 

The  discretion  of  the  agent  has  been  especially  considered  as 
to  abandonment  This  is  often  a  very  important  step.  But  if 
it  be  left  entirely  to  his  discretion,  all  that  he  is  answerable  for, 
is  the  honesty  and  care  with  which  he  exercises  this  discretion.^ 
By  this  abandonment,  the  agent  of  an  insured,  who  makes  the 
abandonment,  may  become  thereby  the  agent  of  the  insurers. 
As,  for  example,  if  a  master  of  a  ship  wrecked  pear  the  insurers 
and  far  from  the  insured,  has  been  appointed  an  agent  by  the 
insured,  with  sufficient  power  to  make  an  abandonment,  an 
abandonment  properly  made  by  him,  would  transfer  the  prop- 
erty to  the  insurers;  and  he  would  become,  of  necessity,  the 
agent  of  the  insurers.  Of  course,  however,  such  an  agent  of  the 
insured  can  have  no  power  to  make  the  abandonment  effectual 
by  acceptance  as  agent  of  the  insurers. 

An  insurance  agent,  like  every  other  agent,  is  bound  to  keep 
his  principal  informed,  with  all  due  promptitude,  fulness,  and 
accuracy,  of  whatever  matter  relating  to  the  matters  intrusted 
to  him,  it  is  important  to  the  principal  that  he  should  know.^ 
And  if  a  broker  who  obtains  the  insurance,  keeps  possession  of 
the  policy  after  a  loss  has  taken  place,  it  seems,  that  he  is  bound 
to  demand  payment  of  the  underwriters,  and  if  he  neglects  to 
do  so,  he  is  liable  for  any  loss  that  may  accrue  in  consequence 
thereof.* 

We  may  close  this  section  upon  the  duties  of  agents  in  insur- 
ance transactions,  with  the  general  remark,  that  whenever  it  is 
their  duty  to  do  any  particular  thing,  they  are  liable  to  the  prin- 
cipal for  any  injury  he  may  sustain  by  their  omission  to  do  that 
thing ;  and  the  extent  of  the  injury  is  the  measure  of  their  lia- 


1  Glaser  v,  Cowie,  1  M.  &  S.  52. 

^  Comber  v.  Anderson,  1  Camp.  523,  525. 

'  Deyall  v.  Burbridge,  4  Watts  &  S.  305.  And  if  a  person,  althoagh  not  a  regolar 
insurance  broker,  undertakes  to  procure  insurance  and  is  not  successful,  there  is  an 
implied  obligation  resting  upon  him  to  give  notice  to  his  employer  of  the  fact.  Cal- 
lander V.  Oelrichs,  5  Bing.  N.  C.  58. 

*  Bousfield  V.  Creswell,  2  Camp.  545. 
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bility.^  And  where  an  agent  who  bad  been  ordered  to  procure 
insarance  to  a  certain  amount,  did  so,  and  afterwards,  without 
authority  cancelled  the  policy  and  obtained  another  for  a  smaller 
amount,  he  was  held  liable  for  the  original  amount,  deducting 
the  premium.* 

If  a  broker  effects  insurance  for  a  part-owner  and  receives 
from  the  underwriters  on  a  loss  taking  place,  the  whole  value  of 
the  property  insured,  he  cannot  as  agent,  dispute  the  claim  of 
his  principal  to  the  whole  amount^ 

The  authority  of  the  agent  to  effect  insurance,  may  be  revoked 
at  any  time  before  he  has  entered  into  a  binding  contract  with 
the  underwriters.  And  if  he  does  any  acts  after  this,  he  does 
them  in  his  own  wrong.^    Bankruptcy  also,  of  the  principal. 


^  Thas,  insnranoe  agents  who  neglect  to  obtain  insorance  are  generally  considered  as 
liable  for  the  amoant  which  their  principal  wonld  have  obtained  from  the  insurerSy 
had  they  obeyed  their  instructions.  They  are,  therefore,  entitled  to  dednct  the  amoant 
of  the  premium.  Petrie  v.  Aitchison,  3  Sess.  Cas.,  Scotland,  501 ;  De  Tastett  v. 
Crousillat,  2  Wash.  C.  C.  132 ;  Morris  v.  Summerl,  id.  203.  And  if  the  policy  wonld 
have  been  void  had  the  agents  obeyed  their  iostructions,  they  are  not  liable  for  not 
effecting  the  insurance.  Alsop  v.  Coit,  12  Mass.  40 ;  Webster  v.  De  Tastet,  7  T.  R. 
157.  See  also,  Delany  v.  Stoddart,  1  T.  R.  22.  So,  if  the  non-insertion  of  a  particu- 
lar clause,  contrary  to  orders,  in  no  respect  injured  the  insured.  Fomin  v.  Oswell, 
3  Camp.  357.  In  one  case,  where  a  suit  was  brought  on  the  policy,  which  was  not 
successful,  on  account  of  a  concealment  of  a  material  fact  by  the  broker,  and  then  an 
action  was  brought  against  the  broker,  it  was  held,  that  the  broker  was  liable,  but  not 
for  the  expenses  of  the  suit  on  the  policy,  it  not  appearing  that  the  snit  was  brought 
by  the  desire  or  with  the  concurrence  of  the  broker.  Seller  v.  Work,  1  Marsh.  Ins. 
299. 

In  Maydew  v.  Forrester,  5  Taunt.  615,  the  assured,  who  had  sustained  losses  to  the 
amount  of  £18,000,  failed  in  two  suits  in  consequence  of  the  neglect  on  the  part  of  the 
defendants,  who  were  brokers,  to  communicate  certain  material  letters  to  the  under- 
writers, and  incurred  costs  to  the  amount  of  £2,400.  They  then  gave  the  defendants 
permission  to  try  as  many  more  causes  as  they  saw  fit,  which  they  declined.  The 
plaintiffs  afterwaj-ds  refunded  to  certain  underwriters,  who  had*  paid  the  losses  without 
being  sued,  the  sums  so  paid,  without  offering  the  defendants  the  option  of  insisting 
on  the  plaintiffs'  right  to  retain  the  money  so  paid.  The  judge  before  whom  the  case 
was  tried,  left  it  to  the  jury  to  say  "  whether  the  plaintiffs  were  bound  so  to  mix  Uiem- 
selves  with  the  brokers,  that  they  were  precluded  from  paying  back  those  sums  to  the 
underwriters  without  resisting  an  action  for  them."  The  jury  having  found  for  the 
plaintiffs  on  the  ground,  that  they  had  pursued  a  reasonable  coarse,  the  court  refused 
to  set  aside  the  verdict. 

<  Gray  v.  Murray,  3  Johns.  Gh.  167. 

•  Roberts  v.  Ogilby,  9  Price,  269. 

*  Warwick  v.  Slade,  3  Camp.  127. 
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acts  as  a  revocation  of  the  authority  of  the  agent.^  And  if  the 
broker  pays  over  the  premium  to  the  insurers  after  he  is  in- 
formed by  his  principal  that  the  risk  has  not  been  run,  he  cannot 
recover  it  from  his  principal.^  In  one  case,  the  broker  engaged 
to  effect  insurance  with  such  '^  names  "  as  should  be  to  the  satis- 
faction of  the  insured.  The  voyage  was  performed  and  the 
insured  did  not  ask  to  see  the  names  on  the  policy,  and  it  was 
held  in  a  suit  by  the  broker  for  the  premium,  that  it  was  not 
intended  that  the  names  of  the  underwriters  should  be  submitted 
to  the  assured  for  previous  approbation,  but  merely  that  they 
should  be  unexceptionable  names,  and  it  was  held,  that  the 
broker  was  entitled  to  recover.^ 


SECTION    IV. 

ON  THE  BIGHTS    OP  INSURANCE  AGENTS. 

The  first  and  most  important  right  of  an  agent  (which  grows 
out  of  the  general  principles  of  mercantile  agency)  is,  his  lien 
on  the  policy,  and  thereby  a  claim  on  the  insurers  for  a  loss 
under  the  policy,  for  his  indemnity  for  all  his  charges,  expenses, 
and  liabilities  in,  about,  and  on  account  of  the  same  policy. 
But  his  lien  is  confined  to  these,^  unless  there  be  an  agreement 


^  Parker  v.  Smith,  16  East,  382;  Minnett  v.  Forrester,  4  Taant.  541. 

>  Shoemaker  v.  Smith,  2  Binn.  239. 

'  Dixon  r.  Hovill,  4  Bing.  665. 

*  See  Man  v.  Shiffher,  2  East,  523 ;  Green  v.  Farmer,  4  Bnrr.  2214.  This  question 
was  mach  discussed  in  Dixon  v.  Stansfeld,  10  C.  B.  398,  11  Eng.  L.  &  Eq.  528.  In 
this  case  there  had  heen  extebsive  dealings  between  the  parties,  the  defendants  acting 
as  factors  for  the  plaintiffs.  While  this  state  of  things  continned,  the  defendants 
received  orders  to  effect  insurance  on  a  vessel,  which  they  did,  and  claimed  to  hold 
the  policy  as  security  for  the  balance  of  their  general  account  as  factors.  The  evi- 
dence in  the  case  was  somewhat  voluminous,  and  the  court  held  on  the  whole  that  the 
transaction  in  question  was  not  made  by  them  as  factors,  and  it  was  accordingly  held 
that  the  lien  claimed  did  not  exist.  Maule,  J.,  said :  "  I  find  nothing  in  the  case  to 
show  that  this  policy  was  effected  by  (the  defendants)  in  the  course  of  their  business 
as  factors.  A  factor  is  a  person  who  is  employed  to  sell  goods  on  commission.  There 
was  no  employment  to  sell  at  all  connected  with  the  employment  under  which  this 
policy  was  effected.' 


ft 
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of  the  parties  extending  it ;  or  a  usage  of  the  place  where  both 
parties  reside ;  or  a  custom  between  the  parties  themselves,  suffi- 
cient to  have  this  effect.^  Whether  he  may  retain,  as  his 
indemnity  for  future  or  immature  liabilities  for  his  principal, 
sums  paid  on  the  policy,  must  depend  upon  whether  he  has 
such  lien  on  the  policy,  or  upon  his  having  incurred  these  lia- 
bilities rightfully  on  the  credit  of  the  policy.^ 

As  a  Uen  is,  at  common  law,  only  a  right  of  retaining  and 
continuing  possession,  it  is  lost  by  a  voluntary  giving  up  of  the 
possession.^  But  that  means  a  giving  of  it  up  to  the  principal, 
or  for  his  benefit ;  for  if  the  agent  hands  the  policy  to  another 
person  to  hold  for  the  benefit  of  the  agent,  this  is  still,  by  con- 
struction, his  possession.^  It  is  held,  however,  that  he  may  keep 
only,  and  not  use ;  and  therefore  if  he  pledge  it  as  his  own,  and 
for  his  own  use,  he  loses  his  lien.^ 

But  he  may -assign  his  balance  or  his  demand  against  his 
principal  to  a  third  person,  and  if  he  holds  the  policy  as  his 
security  therefor,  he  may  transfer  this  security  also,  by  placing 
the  policy  in  the  hands  of  the  assignee,  to  be  thus  held  for  the 
benefit  of  the  agent^  An  agent  may  have  possession  of  the 
policy  for  a  special  purpose  only,  as  for  custody,  and  in  such  a 
case,  although  he  makes  advances  to  the  insured,  he  has  no  lien 
therefor  on  the  policy.*^  But  even  if  a  broker  has  a  lien  on  the 
policy  for  premiums  which  he  has  paid,  he  cannot  refuse  to  pro- 
duce it  in  a  suit  against  the  underwriter,  and  he  is  a  good  wit- 
ness to  prove  all  matters  connected  with  the  policy.^ 

So,  it  is  said,  he  loses  his  lien,  by  taking  a  promissory  note  or  a 
bill  of  exchange,  payable  in  the  future^  for  his  claim  on  his  princi- 


1  Soe  Castling  v,  Aabert,  2  East,  826.  By  the  asage  of  trade  a  factor  has  a  lien  for 
the  balance  of  his  general  accoant  Godin  v.  London  Aas.  Co.,  1  Burr.  4S9,  494 ; 
Hammonds  v.  Barclay,  2  Ea«t,  227  ;  Man  v.  Shiffber,  2  East,  523.  Bat  only  for  his 
serrices  as  factor.    Dixon  v,  Stansfeld,  note  tupra, 

3  See  Olive  v.  Smith,  5  Taunt.  56. 

*  Cranston  o.  Philadelphia  Ins.  Co.,  5  Binn.  538.  See  also,  Sweet  v.  Pym,  1 
East,  4. 

*  Urquhart  v.  M'Irer,  4  Johns.  103. 
s  M'Combie  v.  Daries,  7  East,  5. 

*  See  Urquhart  v.  M'lvto,  4  Johns.  103. 

7  Mttir  V.  Fleming,  Dowl.  ft  R.,  N.  P.  29. 

*  Hunter  V.  Leathley,  10  B.  ft  C.  858. 
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paL^  The  reason  is,  that  this  is  now  an  agreement  for  a  credit; 
and  therefore,  by  implication,  waives  the  lien  on  the  policy. 
Bat  this  must  depend  upon  the  question  of  intention,  whether 
the  terms  of  the  credit  were  inconsistent  with  the  existence  of 
the  lien ;  and  this  must  depend  upon  principles  which  we  have 
before  considered^ 

If  he  loses  his  lien  by  restoring  the  policy  to  his  principal,  and 
while  his  claims  are  unpaid  and  unsecured,  the  policy  returns 
into  his  hands  from  his  principal,  in  general  his  lien  revives, 
unless  something  said  or  done  indicates  that  this  is  not  the  pur- 
pose of  the  parties.^  And  this  has  been  held  where  the  agent 
recovered  possession  of  the  policy,  for  this  purpose  in  fact,  but 
on  a  different  pretence.^ 

If  the  insurance  is  effected  under  a  special  order,  the  terms  of 
which  are  inconsistent  with  the  existence  of  a  lien,  it  is  held  that 
none  exists,  as  where  an  agent  who  id  ordered  to  effect  insurance 
and  forward  the  policy,  does  the  former  but  retains  the  policy,  it 
is  held  that  he  has  no  lien.^ 

A  sub-agent  has  no  lien  on  the  policy  as  against  the  agent 
who  is  bis  principal,  for  the  general  balance  of  accountd.^  Nor 
has  he  a  general  lien  against  the  first  principal,  if  he  knew  or 
had  cause  to  know  that  the  person  who  employed  him  was  only 
an  agent.''^  But  if  he  did  not  know  that  he  was  a  sub-agent, 
and  supposed  that  he  was  effecting  insurance  for  his  employer 
who  was  the  actual  insured,  it  might  be  otherwise ;  ^  but  this 
exception  does  not  appear  to  us  to  be  unquestionable. 

Even  if  the  agent  have  no  lien  on  the  policy  itself,  it  is  possi- 


1  Hewinson  v.  Guthrie,  2  Bing.  N.  C.  755. 

2  See  Vol.  I.,  p.  502,  n.  3. 

*  Levy  V.  Baiuard,  2  J.  B.  Moore,  34, 8  Taunt.  149 ;  Spring  v.  South  Carolina  Ins. 
Co.,  8  Wheat  268.  It  was  held  in  this  latter  case  that  the  lien  reyiyed  for  specific, 
but  not  for  general  adyances.  But  in  Whitehead  v.  Yaughan,  Cooke's  Bankruptcy 
Laws,  8th  Ed.  576,  it  was  held  that  the  lien  for  premiums  other  than  that  due  on  the 
policy  in  question,  reyiyed  on  the  broker's  obtaining  possession  again  of  the  policy. 

*  Whitehead  v.  Yaughan,  Cooke's  Bankruptcy  Laws,  8th  Ed.  576. 

^  Beed  v.  Pacific  Ins.  Co.,  1  Met.  166.    See  also.  Walker  v.  Birch,  6  T.  B.  258.  ' 

«  Man  V.  Shififner,  2  East,  523. 

7  Maanss  v.  Henderson,  1  East,  335.  See  also,  Snook  v.  Dayidson,  2  Camp.  218; 
Foster  v.  Hoyt,  2  Johns.  Cas.  327. 

^  Mann  v.  Forrester,  4  Camp.  60 ;  Westwood  v.  Bell,  id.  349.  Bat  see  Lanyon  v. 
Bknchard,  2  id.  597. 
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ble  that  he  may  have,  by  the  local  law  of  set-off,  or  by  agree- 
ment with  his  principal,  or  a  practice  and  usage  which  affect 
both  parties,  a  right  to  demand  and  receive  and  receipt  for  sums 
payable  from  the  insurers,  and  to  set  these  off  against  his  de- 
mands upon  the  insured.  The  questions,  however,  which  have 
arisen  on  this  subject,  have  turned  so  much  on  the  peculiar 
laws  of  set-off  of  different  countries,  that  we  do  not  propose  to 
consider  them  in  detail.^ 

If  an  agent  is  answerable  to  his  principal  for  a  loss,  either 
because  he  has  for  a  commission  guaranteed  the  policy,  or  be- 
cause he  is  answerable  for  his  negligence  in  not  procuring  any, 
or  any  sufficient  insurance,  he  is,  in  respect  to  salvage,  subro- 
gated to  ^is  principal's  rights,  and  may  have  his  claim  for  sal- 
vage, or  any  similar  allowance. 

If  a  principal  could  sue  his  insurers  only  by  making  an  aban- 
donment, and  sues  not  them  but  an  agent  by  whose  fault  the 
insurance  failed  to  be  made,  it  seems  that  there  must  be  an 
abandonment  to  him  to  convert  a  partial  into  a  constructive 
total  loss.^. 

An  agent  on  commission,  paying  a  loss  guaranteed  by  him, 
may,  it  seems,  sue  the  insurers  in  the  name  of  the  insured,  if  the 
policy  be  payable  only  to  him,  or  in  his  own  name,  if  the  policy 
be  made  out  to  him.^ 

An  agent  may  be  liable  to  the  insurers  for  the  premium.  But 
he  can  be  liable  for  nothing  more  than  his  principal  is  or  would 
be  liable,  if  there  were  no  agency.* 


1  The  English  cases  are  fallj  considered  by  Mr.  Amould,  Vol.  1,  p.  115-126.  See 
also,  Olive  v.  Smith,  5  Taunts  56 ;  Rose  v.  Hart,  8  Taunt.  499 ;  Young  v.  Bank  of 
Bengal,  1  Moore,  P.  C.  150 ;  Dixon  v.  Stansfeld,  10  C.  B.  S98,  11  Eng.  L.  &  Eq.  528 ; 
Leeds  v.  Marine  Ins.  Co.,  6  Wheat.  565 ;  Moody  v,  Webster,  3  Pick.  424. 

3  See  2  Daer,  Ins.  326. 

*  See  2  Duer,  Ins.  336. 

*  See  Shoe  v.  Clarkson,  12  East,  507 ;  Phoenix  Ins.  Go.  v.  Piquet,  7  Johns,  383. 
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SECTION  V. 


OF  VOLUNTARY  AGBNTS. 


There  are  three  kinds  of  voluntary  insurance  agents :  or,  to 
express  our  meaning  more  accurately,  three  classes  of  persons 
have  been  called  voluntary  insurance  agents. 

A.  Those  who,  without  authority  or  request,  express  or  implied, 
and  without  payment  made  or  promised  in  any  way,  voluntarily 
undertake  to  effect  insurance,  or  do  something  in  relation  to  a 
contract  of  insurance. 

B.  Thos6  who  undertake  to  do  this  because  they  are  so  re- 
quested, but  to  whom  no  payment  is  made,  or  promised  in  any 
way. 

C.  Those  who  are  factors,  or  general  agents,  of,  or  have  some 
other  business  relating  to  the  insured,  by  reason  of  which  they 
effect  insurance,  or  act  for  the  insured  in  relation  to  it. 

Of  the  class  C.  we  have  already  said  all  that  seems  to  be 
necessary,  and  shall  confine  our  remarks  to  the  other  two 
classes. 

Of  class  A. 

Any  such  contract,  or  act,  by  any  agent  of  this  class,  may  be 
ratified  by  the  alleged  principal,  provided  it  purport  to  be  made 
by  him  as  agent,  and  provided  the  whole  transaction  is  in  good 
faith,  and  the  ratification,  as  to  time,  manner,  and  all  other  cir- 
cumstances, works  no  injustice  to  the  insurers,  and  such  a  rati- 
fication accepts  and  adopts  the  whole  contract  with  all  its  obli- 
gations as  well  as  all  its  rights.  This  subject  of  ratifica- 
tion has  been  also  considered.  One  question  however  is  sug- 
gested by  text-writers,  although  it  has  never  been  submitted  to 
adjudication.  It  is  this.  If  an  agent  exceeds  his  authority,  and 
the  principal  is  informed  thereof,  and  does  not  with  reasonable 
promptitude  disclaim  the  act,  he  will,  in  general,  be  regarded  as 
adopting  and  ratifying.  Bat,  if  we  suppose  him  to  be  perfectly 
silent,  when  informed  by  insurers  of  an  insurance  effected  inr 
this  gratuitous  and  officious  way,  the  question  may  arise.  Is  this 

VOL.  n.  40 
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an  adoption  or  a  rejection  ?  We  apprehend  that  the  circnm* 
stances  of  each  case  mast  aid  in  deciding  this  question ;  but, 
generally,  we  think,  that  it  should  be  regarded  as  a  rejection ; 
and  should  have  the  effect  of  a  declaration  by  the  alleged  prin- 
cipal Ihat  be  would  have  nothing  to  do  with  it.*  If  this  be  so, 
the  insurers  could  not  hold  him  for  the  premium ;  nor  could  he, 
by  any  act,  after  once  rejecting  it  by  a  sufficient  silence,  adopt 
and  ratify  it  so  as  to  derive  any  benefit  from  it,  unless  with  the 
consent  of  the  insurers. 

If  such  a  contract  or  act  be  ratified,  the  self-created  agent 
may  claim  of  his  principal  all  his  reasonable  and  proper  expenses 
in  the  matter ;  and  also  a  proper  charge  or  commission  for  ser- 
vices which  have  thus  been  accepted,  where  the  circumstances 
indicated  that  he  did  not  consider  himself  ds  giving  his  assist- 
ance, but  as  acting  as  a  business  agent,  for  pay.  It  might  be, 
however,  that  he  rendered  his  aid  only  as  a  gifty  and  that  it  was 
accepted  as  such ;  but  we  think  that  the  burden  of  proof  would 
lie  on  the  acceptor  to  prove  this.  If  the  contract  or  act  be  not 
ratified,  the  agent  has,  of  course,  no  claim  whatever  against  the 
party  whom,  without  his  request,  he  sought  to  make  his  princi- 
pal or  employer,  but  who  did  not  accept  this  relation. 

Of  class  B. 

Concerning  a  requested,  but  gratuitous  or  unremunerated  agent, 
we  have  more  difficulty.  Doubtless  the  principal  would  now  be 
held  for  the  acts  of  such  agent  without  any  further  ratification. 
And  every  agent,  in  our  judgment,  has  (unless  there  be  a  waiver 
or  a  gift  on  bis  part)  a  claim  not  only  for  his  reasonable  expenses, 
but  also  for  his  reasonable  compensation.  But  this  question 
involves  another  which  seems  to  have  been  considered  as  of 
some  importance. 

A  contract,  or  a  transaction  of  this  kind,  has  been  learnedly 
and  elaborately  considered  in  a  case  in  New  York.^  The 
law  which  has  been  inferred  from  it  is,  first,  that  a  person 
so  requested  to  effect  insurance,  and  promising  to  do  it,  and 
having  attempted  or  begun  to  do  it,  or  having  done  something 
of,  or  in  or  about  the  transaction,  but  not  in  such  a  way  as  to 
■f  ■      ■  ■  ■-  ■-..  ,  ■ .     ■  ,  ,■....■  .    . 

^  Thorne  v.  Deas,  4  Johns.  84. 
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make  a  valid  insurance,  would  be  liable  to  the  party  making 
the  request  And  secondly,  that  if  he  is  requested,  but  is  neither 
paid  nor  promised  any  thing,  and  agrees  to  do  as  requested, 
and  without  excuse  does  nothing  whatever,  he  is  not  liable  at 
all,  for  want  of  compensation,  or  of  consideration  for  his  promise. 
These  conclusions  have  been  generally  assented  to  by  those 
who  have  had  occasion  to  speak  of  them.  We  think  them, 
however,  open  to  some  exception  or  quaiificatioYi.  The  distinc- 
tion between  him  who  does  nothing,  or  who  begins  but  does  not 
finish,  and  him  who  does  in  a  wrong  way  whsyt  he  does,  rests 
upon  no  other  foundation  that  we  can  discern,  than  the  differ- 
ence between  nonfeasance,  and  misfeasance  or  malfeasance. 
For  the  first,  he  is  not  answerable,  either  ex  contractu  or  ex 
delicto;  because  ho  action  lies  against  him,  for  simply  leaving 
that  undone  which  he  was  not  bound  to  do;  while  he  who  injures 
another,  by  any  misfeasance  or  malfeasance^  is  liable  for  the 
tort.  We  are  not  without  some  doubt,  whether,  under  this  dis 
tinction,  there  must  not  be  more  than  a  mere  beginning,  more 
than  an  incomplete  doing  of  that  which  needed  not  to  be  done 
at  all,  and  something  which  is  enough  more  than  this  to  consti- 
tute a  positive  tort,  in  order  to  make  a  wholly  unremunerated 
agent^  liable.^ 


1  In  Thome  v,  Deas,  the  plaintifis  were  oopailiiera,  and  joint  owners  of  one  half  of 
ft  vessel,  and  the  defendant  was  sole  owner  of  the  other  half  of  the  same.  On  the  day 
the  vessel  sailed  on  a  vojage,  one  of  the  plaintifl^  requested  the  defendant  to  effect 
insurance  on  the  vessel ;  this  the  defendant  promised  to  do,  and  repeated  the  promise 
some  days  afterwards ;  bat  never  did  it.  The  vessel  was  lost,  uninsured,  and  an 
action  on  the  case  was  brought  for  the  nonfeasance.  The  court  held  that  the  action 
could  not  be  maintuned ;  Kent,  C.  J.,  saying,  "  That  by  the  common  law,  a  manda- 
tary, or  one  who  undertakes  to  do  an  act  for  another,  without  reward,  is  only  responsi- 
ble when  he  attempts  to  do  it,  and  does  it  amiss.  In  other  words  he  is  responsible  for 
a  misfeasance,  but  not  for  a  nonfeasance,  even  though  special  damages  are  averred." 
In  the  second  volume  of  his  commentaries,  p.  570,  he  refers  to  this  case,  and  repeats 
as  unquestionable  law,  the  rule  there  laid  down.  And  yet,  we  should  hesitate  to 
admit  that  there  was  any  such  important  difference  in  law  (there  is  no  such  diflerence 
in  fact),  between  not  beginning  to  do  what  one  has  promised,  and  "attempting"  or 
barely  beginning  and  leavuig  off  at  once.  The  cases  dted  in  Thome  v.  Deas  (which 
were  most  elaborately  argued  as  well  as  decided),  lead  to  no  other  conclusion  than 
this :  that  he  who,  without  consideration,  promises,  and  does  nothing,  "  has  merely 
told  a  falsehood"  (says  Kenyan,  C.  J.,  in  Elsee  v.  Oatward,  5  T.  R.  143),  for  which 
no  action  lies.  But  if  he  has  actually  done  something,  and  so  done  it  as  to  have 
inflicted  an  injury,  he  is  liable  lor  the  misfeasance.  But  the  very  definition  of  mrs- 
fiaMmot  (to  distinguish  it  from  malfeasance  on  the  one  side,  and  nonfeasance  on  the 
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Bat  we  have  some  difficulty  with  the  second  conclusion  also. 
Chancellor  Kent  throughout  this  case,  seems  to  consider  it  as 


other)  is,  the  doing  of  some  lawfal  act,  in  an  aniawfal  way.  See  2  Yin.  Abr.  35, 
Doct.  Fl.  62.  Now,  the  mere  "  attempting  to  do,"  to  use  the  words  of  the  court  in 
Thome  v.  Deas,  does  not  seem  to  ns,  enough  to  constitute,  of  itself,  actual  misfeasanoe. 
In  French  v,  Beed,  6  Binn.  308,  the  case  of  Thonie  v.  Deas  (under  the  name^f 
Thombury  v.  Day)  is  referred  to  and  approved  ;  but  without  any  extended  considera- 
tion of  the  reasons  or  authorities.  In  England,  in  Wilkinson  v.  Coyerdale,  1  Esp.  75, 
Erskine,  cited  from  manuscript,  Wallace  u.  Tellfair,  wherein  BulUr,  J.,  held,  that, 
"  where  a  party  yoluntarily  undertook  to  procure  inaurance,  and  proceeded  to  carry 
his  undertaking  into  effect  by  getting  a  policy  underwritten,  but  did  it  so  negligently 
or  unskilfully,  that  the  party  could  derive  no  advantage  ^m  it,  he  should  be  liable 
to  an  action."  And  *'  Lord  Kenyan  acquiesced  in  the  dedsion,  and  infibred  the  cause 
to  proceed ;  "  but  the  plaintiff  failed  to  prove  any  promise,  and  was  nonsuited.  In 
Balfe  V.  West,  13  C.  B.  466,  22  Eng.  L.  &  Eq.  506,  a  somewhat  similar  question  was 
presented.  The  head  note  is,  "  One  who  gratuitously  accepts  the  office  of  steward 
of  a  horserace,  is  not  responsible  for  a  loss  resulting  to  one  who  enters  a  horse  for 
the  race,*  from  his  mere  nonfeasance  in  omitting  to  appoint  a  judge, — at  all  eventg, 
unless  it  appears  that  he  has  actually  entered  upon  the  duties  of  the  office."  The 
words  we  have  italicized  implying  that  the  reporter  understood  the  court  as  leaving  it 
in  doubt,  whether  the  defendant  would  even  then  have  been  responsible.  There  was 
a  general  demurrer  to  the  declaration,  and  it  appeared  on  the  argument,  that  the 
declaration  did  not  show  that  the  defendants  entered  upon  the  execution  of  the  office. 
Garth,  for  the  plaintiffs,  said,  "  It  must  be  conceded,  that,  if  this  declaration  does 
not  show  that  the  defendants  had  actually  undertaken  the  office  of  stewards,  the 
action  cannot  be  maintained.  In  that  respect,  probably,  the  court  will  allow  the 
plaintiff  to  amend."  Jervis,  C.  J.  "  You  may  amend  on  the  usual  terms."  Creaa- 
wdL,  J.  "Ton  must  not  assume  that  the  court  gives  yon  the  slightest  hint,  that 
you  can  sustain  your  declaration  with  the  proposed  amendment."  In  the  course  of 
the  trial,  Jems,  C.  J.,  said :  **  The  rule  is  well  put  in  Smith's  Mercantile  Law :  '  If  he 
[an  nnremnnerated  agent]  do  commence  his  task,  and  afterwards  be  guilty  of  miscon- 
duct in  performing,  he  will,  though  nnremunerated,  be  liable  for  the  damage  so  occa- 
sioned ;  since,  by  entering  upon  the  business,  he  has  prevented  the  employment  of 
some  better  qualified  person ;  and  the  detriment  thus  occasioned  to  his  principal,  is  a 
sufficient  consideration  to  uphold  an  undertaking  on  his  part,  to  act  with  care  and 
fidelity.' "  The  reason  here  given  for  the  rule,  qualifies  and  construes  it.  One  who 
promises  and  does  nothing,  may  cause  as  much  damage  and  as  effectually  prevent  the 
employment,  as  if  he  promises  and  barely  begins  to  perform,  or  in  Kent's  words, 
<< attempts  to  do  it,"  and  stops  at  once;  but  still  he  is  not,  and  we  think  neither  of 
them  would  be  liable.  And  it  is  to  be  remembered,  that  the  decision  in  Thome  v. 
Deas,  so  far  as  it  reUtes  to  what  would  make  an  agent  to  whom  no  compensation  had 
been  promised,  responsible,  is  altogether  obiter,  as  the  whole  case  proceeds  on  the  sup- 
position that  die  defendant  was  wholly  nnremunerated,  and  rests  on  that  ground.  Upon 
the  whole,  an  examination  of  all  the  authorities  satisfies  us,  that  the  true  distinction  is 
not  between  one  who,  without  remuneration,  after  a  promise  to  do,  attempts  or  begins 
to  do,  and  only  begins  or  attempts  to  do,  —  but  between  him  who,  on  the  one  hand, 
promises  and  either  does  nothing  or  so  little  that  is  only  as  injurious  as  nothing  would 
be,  and  him,  on  the  other  hand,  who  after  such  a  promise,  injures  the  party  to  whom. 
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arising  under  the  law  of  mandate,  and  perhaps  as  under  the  law 
of  bailment  Certainly  it  was  not  a  case  of  bailment,  for  noth- 
ing whatever  was  bailed,  and  nothing  whatever  was  received ; 
nor  was  it  a  case  of  mandate,  if  a  mandatary,  as  commonly 
defined,  and  by  Kent  himself,^  is  a  gratuitous  bailee,  who  is 
requested  to  do  or  have  something  done  about  the  thing  bailed. 

A  mandate,  however,  may  perhaps  be  only  a  voluntary  com- 
mission, offered  and  undertaken,  wholly  without  compensation; 
and  in  this  sense,  the  defendant  in  Thorne  v.  Deas  was  perhaps 
a  mandatary. 

The  essential  question  upon  which  this  case  actually  depended, 
was  this :  was  the  defendant  a  gratuitous  accepter  of  a  commis- 
sion ?  The  court  came  to  the  conclusion,  from  the  attendant 
circumstances,  that  he  had  never  intended  to  ask  or  receive  a 
compensation,  and  would  have  had  no  right  whatever  to  demand 
one,  had  he  performed  the  service.  And  if  this  be  assumed, 
there  can  be  no  doubt  whatever,  that  <the  case  was  decided 
aright. 

The  general  rule,  however,  must  be  this :  if  A  asks  B  to  ren- 
der him  a  service,  and  B.  agrees  to  do  it,  and  does  it,  B  thereby 
acquires  a  right  to  demand  from  A  a  reasonable  compensation, 
which  A  is  accordingly  bound  to  pay.  And  this  obligation  of 
A  to  pay  for  the  service  when  rendered,  is  a  good  consideration 
ifor  the  promise  to  render  it. 

We  doubt  whether  there  be  any  exception  to  this  rule.  But 
there  certainly  may  be  a  waiver  of  the  right  of  the  agent  or  ser- 
vant to  his  compensation,  which  may  be  express,  or  it  may  be 
implied  from  some  special  relation  of  the  parties,  or  any  circum- 
stances which  indicate  an  agreement  or  understanding  of  the 
parties  that  there  shall  be  no  pay  for  the  service.  We  are  how- 
ever quite  confident  that  this  waiver  cannot  be  always,  or  even 


(be  promise  ib  giyen,  either  by  doing  a  wrong  thing,  which  would  be  malfeasance,  or 
by  doing  a  right  thing  in  a  wrongful  and  injurious  way,  which  would  be  misfeasance, 

^  2  Kent,  558.  So  it  seems  to  be  considered  as  belonging  to  the  Uw  of  bailment, 
in  1  Smith's  L.  C.  82,  and  cases  gathered  to  illustrate  Coggs  i^.  Bernard.  But  we 
consider  that  the  delivery  and  acceptance  of  any  letter,  or  parcel,  or  money,  or  note, 
or  indeed  of  any  chattel,  makes  a  new  case  of  it,  and  brings  in  a  new  consideration. 
Durnford  v.  Patterson,  7  Mart.  La.  460 ;  Shillabeer  v.  Glyn,  2  M.  &  W.  145 ;  Robin- 
son V.  Threadgill,  13  Ired.  39 ;  Whitehead  v.  Greetham,  2  Bing.  464, 1  McLellan  & 
Y.  205,  and  10  J.  B.  Moore,  183. 

40* 
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generally^  implied  from  the  mere  silence  of  the  parties  in  relation 
to  the  compensation. 

We  should  say,  therefore,  that  the  general  rule  of  law  is,  that 
one  acting  in  regard  to  insurance  transactions  by  the  request  of 
another,  acquired  a  right  to  compensation,  as  perfect  as  if  he 
stipulated  for  pay  and  it  were  promised  him.  And  that  if  be  did 
the  work  well,  or  did  it  ill,  or  neglected  to  do  it  at  all,  bis  rights, 
and  the  rights  of  others  in  respect  to  him,  would  be  much  the 
same  as  if  he  were  a  common  paid  agent 
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CHAPTER    XV. 


OF  THE  BIGHTS  OF  ACTION  {  AND  OF  EVIDBNCB. 

Thb  rights  and  the  forms  of  action,  and  the  laws  of  evidence 
are  the  same  in  relation  to  contracts  of  insurance,  that  they  are 
in  relation  to  other  contracts,  excepting  so  far  as  the  peculiar 
nature  of  these  contracts  has  caused  some  qualification  of  the 
general  rules.  As  we  cannot  give  here  a  treatise  on  pleading  or 
on  evidence,  we  shall  state  little  more  than  those  rules  which 
appear  k>  apply  to  contracts  of  insurance  specifically. 

It  may  be  well  to  remark  that  the  action,  if  the  policy  is  not 
sealed,  should  be  assumpsit;^  and  if  it  be  sealed,  debt  (as  pro- 
vided by  English  statutes)^  or  covenant;^  or  in  States  where 
these  forms  of  action  are  superseded,  by  the  special  declarations 
which  take  their  place. 

If  a  policy  under  seal  by  its  terms  expires  within  a  given 
time,  and  contains  a  clause  for  its  renewal  on  payment  of  an 
annual  premium,  and  this  is  done  and  the  renewal  indorsed  on 


^  In  Kenned  J  v.  Baltimore  Ins.  Co.,. 3  Harsis  &  J.  367,  it  was  held  that  asaiimpsit 
ironld  lie  against  a  eorporatiozi  lor  monej  had  and  feeeived  for  the  benefit  of  the 
insured. 

*  See  2  JCarsh.  Ins.  693.  ff  an  action  of  debt  Is  bnraght,  the  plaintiff  may  recoyer 
m  less  snm  than  that  demanded  in  the  writ,  where  an  entire  lam  is  demanded,  and  it  is 
shown  by  the  counts,  to  consist  of  several  <listhict  accounts,  or  where  the  precise  snm 
■demanded  is  diminished  by  extrinsic  droumstanoea.  Hughes  v.  Union  Ins.  Co.,  S 
Wheat.  294. 

*  Smith  V.  Univenal  Ins.  Co., -6  Wheat.  176;  Sullivaai  v.  Massachnsette  Mut.  F. 
Ins.  Co.,  2  Biass.  318;  Stetson  v.  Massachusetts  Mat.  F.  Ins.  Co.,  4  Biass.  330 ; 
Watson  V,  Ins.  Co.  of  ^orth  America,  1  Binn.  47 ;  Baltimore  Ins.  Co.  o.  Taylor,  3 
fiarris  &  J.  198.  In  New  Toric,  an  early  statute  declared  that  poHcies  executed  in  a 
^certain  way,  though  not  under  seal,  should  have  the  effbct  of  policies  under  seal,  and 
allowed  the  party  to  sue  either  in  coTonant^  or -on  the  case.  Ferriss  v.  North  Americaa 
9,  Ins.  Co.,  1  Hill,  71,  73. 
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the  policy,  it  has  been  held  that  unless  the  indorsements  are 
under  seal,  the  insured  cannot  maintain  an  action  of  covenant 
on  the  policy.* 


SECTION  I. 

WHO  MAT  BRING  AN  ACTION  ON  THB  POLICT. 

The  insured,  by  name,  can,  of  course,  sue  on  the  policy.  But 
if  A  be  insured  "  for  whom  it  may  concern,"  or  if  other  lan- 
guage is  used  of  similar  meaning  and  effect,  A  may  bring  an 
action  for  the  benefit  of  all  concerned;*  or  the  party  insured 
under  such  a  clause,  without  being  named,  may  bring  an  action 
in  his  own  name.^  It  has  usually  been  said,  that  this  was  true 
only  of  policies  not  under  seal ;  and  the  technical  rules  of  law 
would  appear  to  confine  it  thus.  But  a  recent  case  in  England, 
seems  to  extend  it  to  sealed  policies,  by  reasoning  which  is  cer- 
tainly ingenious  if  not  convincing.*  If  A  is  insured  "  for  B ; " 
or  if  A  is  insured  "  the  loss  payable  to  B,"  it  is  still  more  ob- 
vious that  B  may  sue  in  his  own  name.^  And  the  party  in 
interest  may  also  bring  the  action  in  his  own  name.^ 


^  Luciani  v,  American  F.  Ins.  Co.,  2  Whart.  167. 

'Davis  V.  Boardman,  12  Majss.  80;  Ward  v.  Wood,  13  Mass.  539;  CopeUnd  v. 
Mercantile  Ins.  Co.,  6  Pick.  198. 

'  Finney  v,  Fairhaven  Ins.  Co.,  5  Met.  192 ;  Oliver  v.  Commercial  Mat.  Mar.  Ins. 
Co.,  2  Cartis,  C.  C.  277 ;  Blanchard  v.  Waite,  28  Maine,  51 ;  Roan  v,  Gardner, 
1  Wash.  C.  C.  145 ;  Williams  v.  Ocean  Ins.  Co.,  2  Met.  303.  In  Maryland  Ins.  Co. 
V.  Graham,  8  Harris  &  J.  62,  the  policy  declared  that  A  B  and  C  D  for  acooant  of 
E  F,  do  make  insurance,  and  cause  themselves  and  their,  and  every  one  of  ihem  to 
be  insured.    It  was  held  that  £  F  might  bring  a  suit  in  his  own  name. 

*  Sunderland  Marine  Ins.  Co.  v,  Kearney,  16  Q.  B.  925.  This  proceeds  on  the 
ground  that  it  is  not  necessary  that  a  person's  name  be  set  forth,  but  that  it  is  suffi- 
cient if  he  be  sufficiently  designated  in  the  deed,  and  that  when  insurance  is  made  in 
such  a  way  that  Uie  interests  of  third  persons  are  covered,  the  covenant  is  with  them,  as- 
well  as  with  the  person  whose  name  is  mentioned.  In  this  country  the  action  is  gen- 
erally brought  in  the  name  of  the  person  procuring  the  insurance,  unless  the  others 
interested  are  spedflcally  designated,  and  there  are  dicta  in  some  of  the  authorities  to 
the  eflfect,  that  no  action  would  lie  except  in  the  name  of  the  party  mentioned.  See 
American  Ins.  Co.  v,  lusley,  7  Barr,  223 ;  De  Boll^  v.  Pennsylvania  Ins.  Co.,  4 
Whart.  68. 

*  Motley  V,  Manufacturers'  Ins.  Co.,  29  Me.  837. 

*  In  Farrow  v.  Commonwealth  Ins.  Co.,  18  Pick.  53,  the  agents  of  the  owners  were 
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But  no  person  can  maintain  an  action  on  a  policy,  unless 
he  has  an  actual  interest  in  the  enbject-roatter  of  the  insur- 
ance, and  also  in  the  policy  or  contract.^  Thus,  if  a  mortgagor 
is  insured  for  his  own  benefit,  the  mortgagee  cannot  sue  on 
tiiat  policy,  either  in  his  own  name  or  in  that  of  the  mortgagor; 
at  law  or  in  equity.^  But  if  the  mortgagor  or  his  lessee  makes 
the  policy  for  the  benefit  of  the  mortgagee,  the  mortgagee  may 
adopt  it' 

It  may  be  remarked,  that  if  a  mortgagee  causes  himself  to  be 
insured  for  his  own  benefit,  he  cannot  charge  the  premium  to 
the  mortgagor,  unless  there  be  a  bargain  between  them  to  that 
effect* 

If  persons  are  jointly  insured,  they  must  sue  jointly.^ 

But  if  the  policy  be  in  the  name  of  two  or  more,  but  only  one 
of  them  named  has  any  interest  in  the  subject-matter,  and  the 
policy  is  so  worded  as  to  cover  his  interest,  he  may  sue  alone.^ 
And  if  there  be  two  insured  in  one  policy,  and  a  joint  action  is 
brought,  it  seems  that  the  several  and  separate  interest  of  each 
may  be  proved  J  If  the  suit  is  commenced  in  the  name  of  the 
nominal  assured,  for  the  benefit  of  several  persons,  and  one  of 
them  revokes  the  authority  of  the  plaintiff  to  recover  his  interest, 


insaied,  loss  payable  to  the  agents.  The  insnnnoe  was  declared  to  be  for  the  owners, 
and  it  was  held  that  they  coold  maintain  an  action  in  their  own  names,  the  agents 
having  assented  to  it.  In  Williams  r.  Ocean  Ins.  Co.,  2  Met.  303,  A  was  insared  for 
whom  it  concerned.  It  was  stated  on  the  back  of  the  policy  that  the  insurance  at« 
tached  for  A,  B,  and  C,  each  one  third,  payable  to  A.  It  was  held  that  A,  B,  and  C 
might  join  in  an  action  on  the  policy.  In  Jackson  v.  Fanners'  Mat.  F.  Ins.  Co.,  6 
Qray,  52,  A  was  insured  for  $1,200,  "  in  case  of  loss  payable  to  J.  S.,  mortgagee,  to 
amount  of  $400."  It  was  held  that  if  the  mortgagee  assented,  the  insured  might  sue 
in  his  own  name,  although  the  loss  was  less  than  $400. 
^  See  cases  ante,  p.  80,  n.  1. 

*  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  507. 

*  Motley  V.  Manufacturers'  Ins.  Co.,  29  Maine,  337. 

*  Saunders  v.  Frost,  5  Pick.  259. 

s  Blanchard  v.  Dyer,  21  Maine,  111. 

*  Marsli  o.  Robinson,  4  £sp.  98.  The  policy  in  this  case  was  effected  in  the  names 
of  Elizabeth  Marsh  &  Son.  The  action  was  brought  in  the  name  of  the  son,  who 
ayerrcd  that  he  was  solely  interested ;  and  Le  Blanc,  J.,  was  of  the  opinion  '*  That 
this  averment  let  in  the  plaintiff  to  prove  a  sole  interest  in  himself,  notwithstanding 
the  policy  bore  the  joint  names  of  two." 

'  M'Cormick  v.  Ferrier,  Hayes  &  Jones,  12. 
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this  does  not  affect  the  right  of  the  insured  to  recover  for  the 
benefit  of  the  other  parties  in  interest^ 

An  assignee  must,  generally,  bring  a  suit  in  the  name  of  the 
a^sigaor.^  But  if  there  be  a  promise  of  the  insurers  to  the 
assignee,  he  may  bring  the  action  in  his  own  name.'    And  in 


1  Copeland  r.  Mercantile  Ins.  Co.,  6  Pick.  198. 

*  Hobbs  V.  Memphis  Ins.  Co.,  1  Sneed,  144;  Jessel  v.  Williamsbnrgh  Ins.  Co.,  3 
Hill,  88.  The  policy  in  this  latter  case  contained  the  nsnal  claase,  that  the  interest 
of  the  insured  should  not  be  assigned  without  the  consent  of  the  corporation.  The 
insared  assigned  his  interest  with  their  consent,  and  the  assignee  sued  in  his  own 
name.  The  court  held  that  the  action  should  have  been  brought  in  the  name  of  the 
assignor,  and  the  plaintiff  was  therefore  nonsuited.  But,  in  Louisiana,  it  seems  that 
the  assignees  might  maintain  an  action,  in  their  own  names,  in  such  a  case.  Hermann 
v.  Louisiana  State  Ins.  Co.,  7  La.  502. 

*  The  general  principle  of  law  is  well  settled  that  an  assignment  of  a  chose  in 
action,  with  the  consent  of  the  debtor,  g^ves  the  assignee  the  right  to  sue  upon  it  in  his 
own  name.    Currier  u,  Hodgdon,  3  N.  H.  82 ;  Morse  v.  Bellows,  7  id.  649,  565 ;  Moar 
V,  Wright,  1  Yt.  57;  Bucklin  v.  Ward,  7  id.  195;  Hodges  v,  Eastman,  12  id.  358; 
Smith  V,  Berry,  18  Maine,  122;  Warren  v,  Wheeler,  21  id.  484;  Barger  v.  Collins,  7 
Harris  &  J.  213,  219;  Thompson  v,  Emery,  7  Foster,  269.    The  same  is  true  of  the 
contract  of  insurance.    Wiggin  v,  American  Ins.  Co.,  18  Pick.  158 ;  Wiggin  v,  Suf- 
folk Ins.  Co.,  id.  145;  Wilson  v.  Hill,  3  Met.  66;  Fogg  v.  Middlesex  Mut.  F.  Ins. 
Co.,  10  Cush.  337, 345 ;  Phillips  v.  Merrimack  Mut.  Ins.  Co.,  10  Cush.  350 ;  Flanagan 
V.  Camden  Mut.  Ins.  Co.,  1  Dutch.  506.    In  Folsom  o.  Belknap  Co.  Mut.  F.  Ins.  Co., 
10  Foster,  231,  it  was  said  that  if  the  charter  or  by-laws  of  a  mutual  colnpany  contain 
a  provision  that  aii  assignee  may  become  a  member  of  the  company,  if  the  assignment 
is  made  and  ratified,  he  may  sue  in  his  own  name.    But,  in  this  case  there  being  no 
such  provision,  it  was  held  that,  although  the  assignment  had  been  agreed  to,  yet  the 
action  should  have  been  brought  in  the  name  of  the  assignor.    In  Bodle  v.  Che- 
nango Co.  Mut.  Ins.  Co.,  2  Comst.  53,  A  effected  insurance  in  his  own  name,  on  cer- 
tain goods,  and  then  sold  part  of  them  to  B,  but  did  not  transfer  the  policy.    The 
defendants  agreed  that  the  insurance  might  stand.    A  loss  having  occurred,  an  aetion 
was  brought  in  the  names  of  both  in  a  court  of  equity.    Held  that  this  was  the  proper 
and  only  form  of  relief,  for  an  action  at  law  would  not  lie  in  such  a  case  in  the  names 
of  botU.    If  the  act  of  incorporation  allows  the  assignee  to  sue  in  his  own  name,  if  the 
subject  has  been  transferred  to  him,  he  must  aver  that  he  became  the  purchaser,  or 
assignee  of  the  subject-matter  insured,  and  a  general  averment  that  he  became  and 
was  interested  in  the  buildings  insured,  and  that  the  insured  transferred  all  his  right, 
and  interest  in  the  policy  to  him  is  not  sufficient.    Granger  v,  Howard  Ins.  Co.,  5 
Wend.  200.    And,  in  such  a  case,  if  A  and  B  are  insured  jointly,  and  A  sells  out  to 
B,  it  has  been  held  that  no  action  will  lie  in  the  names  of  A  and  B,  for  the  assignee 
should  sue  in  his  own  name.    Ferriss  v.  North  American  F.  Ins.  Co.,  1  Hill,  71 ; 
Mann  v.  Herkimer  Co.  Mut.  Ins.  Co.,  4  Hill,  187 ;  Murdock  v.  Chenango  Co.  Mut. 
Ins.  Co.,  2  Comst.  210 ;  Howard  v.  Albany  Ins.  Co.,  3  Denio,  301 ;  Conover  v.  Mut. 
Ins.  Co.  of  Albany,  id.  254.    In  Tennessee,  the  action  must  be  in  the  name  of  the 
assignors  for  the  benefit  of  the  assignee.    Hobbs  v.  Memphis  Ins.  Co.,  1  Sneed, 
444. 
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some  of  our  States,  assignees  of  choses  in  action,  may  bring  ac* 
tions  in  their  own  name ;  bat  subject  to  all  equities  of  defence. 

In  some  policies  there  is  a  provision  that  an  assignee  (usually 
one  who  is  such  with  the  knowledge  and  consent  of  the  insurers) 
may  bring  an  action  upon  it  in  his  own  name.  And  this  applies 
to  an  assignment  made  during  the  continuance  of  the  risk.^ 


SECTION  II. 

AGAINST  WHOM,  AND  WHEN  THB  ACTION  MAY  BE  BROUGHT. 

If  there  be  double  insurance,  it  may  be  brought  against  all  the 
^insurers,  or  either  severally ;  and  the  insurer  who  pays  will  have 
his  claim  for  contribution  against  the  others.^  And  the  same 
rule  is  applied  where  there  are  several  distinct  underwriters  on 
the  same  policy.  This  is  now  unusual  in  this  country ;  and  not 
so  common  as  it  once  was  in  England.  And  there  it  is  usual  in 
such  cases  to  eqter  into  what  is  called  ^<  a  consolidation  rule," 
the  effect  of  which  is,  that  all  the  suits  and  rights  of  action 
await  and  abide  the  decision  of  one  of  them.' 

There  may  be  an  action  at  law  on  an  agreement  to  make  out 
and  give  a  policy ;  ^  or  an  action  of  trover  for  a  policy  if  it  is 
made  out ;  and  this  last  action  is  said  to  lie  where  an  agent 
writes  that  he  has  effected  a  policy,  and  has  not.^  So  a  bill  in 
equity  may  be  brought  for  a  policy  duly  executed,^  or  to  correct 


1  See  Ferriss  v.  North  American  F.  Ins.  Co.,  1  Hill,  71 ;  Carter  v.  United  Ins.  Co., 

1  Johns.  Ch.  463. 

3  Newby  v.  Reed,  1  W.  Bl.  416 ;  Wiggln  v.  Suffolk  Inrf!  Co.,  18  Pick.  145. 
'  This  practice  is  so  peculiarly  a  part  of  English  jurisprudence,  that  we  do  not  think 
it  necessary  to  treat  of  it  at  length.    The  learned  reader  will  find  it  fully  discussed  in 

2  Amould  on  Ins.  1277-1285. 

•  Hamilton  r.  Lycoming  Mut.  Ins.  Co.,  5  Barr,  329.  See  also,  Tayloe  v.  Mer- 
chants' Firo  Ins.  Co.,  9  How.  390,  405,  per  Ndson,  J.  If  the  policy  is  made  out  but 
not  delivered,  an  action  of  assumpsit  will  lie  on  the  contract.  Blanchard  v.  Waite,  28 
Maine,  51 ;  Loring  v.  Proctor,  22  id.  18. 

•  Harding  v.  Carter,  Park,  Ins.  4. 

•  Perkins  v,  Washington  Ins.  Co.,  4  Cow.  645,  6  Johns..  Ch.  485 ;  Palm  r.  Medina » 
Co.  Mut.  F.  Ins.  Co.,  20  Ohio,  529.    And  when  a  court  of  equity  has  acquired  juris- 
diction of  the  case,  it  will  proceed  and  give  final  relief,  and  not  turn  the  party  orer  to 
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errors  ia  a  policy,  where  the  remedy  at  law  is  imperfect  or  ioad* 
equate.^ 

Insurers  who  accept  an  abandonment'  made  to  them,  acquire 
thereby,  in  general,  the  rights  of  action  of  the  insured,  which 
refer  to  the  subject-matters  insured;  but  they  must  bring  the 
actions,  as  assignees,  that  is,  in  the  names  of  the  insured.^ 

Policies  sometimes    stipulate  that  the  insurers  shall  not  be 

bound  to  pay  the  loss,  until  sixty  days,  or  ninety  days,  or  some 

other  period,  after  proof  of  loss.    This  means  after  the  usual  and 

customary  preliminary  proof;  and  not  the  full  and  legal  evidence 

.necessary  to  maintain  the  action.^ 

This  proof  must  depend  upon  all  the  circumstances  of  the 
case*  Thus,  if  the  master  is  a  prisoner,  and  is  therefore  unable 
to  make  a  protest,  less  strict  evidence  of  the  loss  is  required.* 
80  if  there  are  special  provisions  in  the  policy  which  make  the 


an  acdon  at  law  oa  the  policy.  Tajloe  v.  Merchants'  Fire  Ins.  Co.,  9  How.  390 ; 
Union  Mat.  Ins.  Co.  v.  Commercial  Mat.  M.  Ins.  Co.,  2  Cartis,  C.  C.  524, 19  How. 
318. 

1 3ee  ante,  p.  38,  n.  2. 

3  See  ante,  eh.  10,  s.  ix.  p.  416,  and  p.  418,  n.  2. 

'  In  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns.  241,  260,  the  law  on  this  subject  is 
stated  by  Thompson,  C.  J.,  as  follows :  **  The  clause  in  the  policy  making  preliminary 
proof  necessary,  before  payment  of  the  loss  can  be  demanded,  requires  only  reasona- 
ble information  to  be  given  to  the  underwriters,  so  that  they  may  be  able  to  form  some 
estimate  of  their  rights  and  duties,  before  they  are  obliged  to  pay ;  this  clause  has 
always  been  liberally  expounded,  and  is  construed  to  require  only  the  best  eyidence 
which  the  party  possessed  at  the  time."  See  also.  Child  r.  Sun  Mut.  Ins.  Co.,  3 
Sandf.  26;  Talcot  t;.  Mar.  Ins.  Co.,  2  Johns.  ISO;  Barker  v.  Phoenix  Ins.  Co.,  8  id. 
307.  But  the  insurer  is  entitled  to  all  the  documents  which  the  insured  has.  Those 
generally  presented  are  the  protest  of  the  master,  the  surveys,  all  communications 
which  have  been  received,  and  in  the  case  of  the  cai^,  the  bill  of  lading  and  invoice. 
See  Allegre  v.  Maryland  Ins.  Co.,  6  Harris  &  J.  408,  where  it  was  held  that  the 
insurers  were  entitled  to  reoaive  the  Invoice  of  the  cargo.  And  although  a  document 
would  not  be  admissible  in  evidence  in  a  suit  on  the  policy,  yet  if  it  is  material  it 
should  be  exhibited  to  the  insurers  as  a  part  of  the  preliminary  proof.  American  Ins. 
Co.  V.  Francia,  9  Barr,  390. 

*  Munson  v.  New  England  Mar.  Ins.  Co.,  4  Mass.  88.  In  Child  v.  Sun  Mut.  Ins. 
Co.,  3  Sandf.  26,  one  of  the  owners,  who  was  the  managing  agent  in  whose  name  the 
policy  was  effected,  produced  the  register  of  the  ship,  and  made  an  affidavit  that  the 
vessel  had  sailed  twenty  months  before  from  the  Sandwich  Islands,  and  had  not  been 
heard  from  for  fifteen  months.  It  was  held  that  this  was  sufficient  proof  of  the  loss. 
So  an  abandonment  may  be  made  on  the  information  which  the  insured  have  received 
*of  the  loss,  and  before  they  are  in  the  possession  of  the  protest.  Craig  v.  United  Ins. 
Co.,  6  Johns.  226, 249.    See  also,  Barker  v.  Phcenix  Ins.  Co.,  8  Johns.  307. 
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production  of  certain  documents  of  great  importance,  the  insured 
is  bound  to  produce  them,  or  to  account  for  their  non-produc- 
tion, as  the  survey,  under  what  is  called  the  "  rotten  clause."  ^ 
The  insurer  may,  however,  waive  his  right  to  have  full  prelim* 
inary  proofs  presented,  and  he  does  this  by  refusing  to  pay  the 
loss,  such  refusal  not  being  based  on  any  objection  to  the  proofs.^ 
When  the  policy  contains  the  clause  in  respect  to  time,  men- 
tioned on  the  preceding  page,  the  right  of  action  does  not,  of 
course,  begin  until  the  specified  period  has  elapsed  after  the  proof 
is  presented.^  There  is  in  some  policies,  at  least  in  fire  policies,  a 
clause  requiring  that  the  action  shall  be  brought  within  six 
months  (or  some  other  definite  period)  after  the  occurrenc^of  the 
loss.     And  this  clause  has  been  held  to  be  valid.^    But  a  pro- 


1  Haff  17.  Marine  Ins.  Co.,  4  Johns.  132,  Anthon,  N.  P.  14. 

>  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404 ;  Ocean  Ins.  Co.  v,  Francis,  2  Wend.  64 ; 
M'lntvre  v.  Bowne,  1  Johns.  229;  Vos  v.  Robinson,  9  Johns.  192;  Martin  v.  Fishing 
Ins.  Co.,  20  Pic|:.  389 ;  AJlegre  r.  Maryland  Ins.  Co.,  6  Harris  &  J.  408.  In  Child  v. 
Sun  Mntnal  Ins.  Co.,  3  Sandf.  26,  it  was  held  that  if  the  preliminary  proofs  are  not 
objected  to,  they  are  presumed  to  be  waived.  In  Johnston  v.  Columbian  Ins.  Co.,  7 
Johns.  315,  the  preliminary  proofs  were  submitted  by  the  insurers  to  their  agent,  who 
stated  the  amount  of  the  loss  to  be  partial,  and  this  was  paid  into  court.  It  was  held 
that  the  act  of  the  agent  admitted  the  sufficiency  of  the  proof  in  the  first  instance,  and 
that  the  payment  of  the  money  into  court  admitted  that  the  insured  had  a  cause  of 
action.  But  where  the  president  of  an  insurance  company,  on  being  asked  what 
further  proof  WM  required,  answered,  "  The  policy  will  show,"  it  was  held  that  the 
answer  was  not  a  tacit  admission  that  there  was  no  objection  taken  to  any  defect  in  the 
preliminary  proof  that  had  been  furnished,  nor  a  waiver  of  such  proof.  Spring  Gai- 
den  Mnt.  Ins.  Co.  v,  Evans,  9  Md.  1 . 

*  Bryant  v.  Commonwealth  Ins.  Co.,  6  Pick.  131 ;  Camberling  v.  M'Call,  2  Yeates, 
281,  2  Dail.  280;  Barker  v.  Phoenix  Ins.  Co.,  8  Johns.  307;  Ames  v.  Now  York 
Union  Ins.  Co.,  4  Kern.  253.  In  Allegre  v,  Maryland  Ins.  Co.,  6  Harris  &  J.  408,  it 
is  held  that  the  stipulation  of  the  parties  that  the  loss  is  to  be  paid  in  a  certain  time, 
looks  only  to  the  case  of  an  amicable  adjustment  by  themselves ;  and  that  when  this 
cannot  be  made,  the  insured  is  absolved  from  the  operation  of  the  stipulation,  and  the 
right  of  action  immediately  accrues.  This  question  is  one  which  is  of  much  impor- 
tance in  the  law  of  contracts  generally,  and  we  have  considered  it  in  onr  work  on  that 
subject.  See  2  Parsons  on  Contracts,  179.  On  the  authorities  there  cited  we  do  not 
consider  it  as  yet  settled  whether  a  mere  refusal  to  perform  an  act  which  the  party  has, 
by  the  terms  of  his  contract,  tUl  a  certain  day  to  perform,  will  give  the  right  of  imme- 
diate action,  though  if  he  incapacitates  himself  from  the  performing  it,  it  wonld 
seem  that  the  right  of  action  accrues  at  once. 

*  Cray  u.  Hartford  Ins.  Co.,  1  Blatchf.  C.  C.  280 ;  Wilson  v.  -Etna  Ins.  Co.,  2T 
Yt.  99;  Amesbuty  v.  Bowditch  Mnt.  F.  Ins.  Co.,  6  Gray,  596;  Ketchnm  t;.  Pro- 
tection Ins.  Co.,  1  Allen,  136.  And  in  Fullam  v.  New  York  Union  Ins.  Co.,. 
7  Gray,  61,  it  was  held  that  it  did  not  take  the  case  out  of  the  general  rule 
that  the  company  was  a  stock  company  and  doing  business  in  another  State.    I& 
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vision  that  a  suit  shall  be  brought  in  the  county  where  the  in- 
surer has  his  place  of  business,  has  been  held  not  to  be  binding 
on  the  parties,^  though  the  distinction  which  is  made  between  these 
two  clauses,  seems  to  us  to  be  somewhat  nice.^    But  it  is  clear 


Wilson  V,  JRtnti  Ins.  Co.,  the  action  was  commenced  within  the  time  specified,  bat 
the  plaintiff,  without  fault  on  his  part,  became  nonsuit  in  consequence  of  a  defect  in 
the  proof  of  the  destruction  of  the  policy  which  was  destroyed  with  the  property 
insured.  Another  action  was  then  commenced  after  the  expiration  of  the  time,  and 
the  court  held  that  it  was  too  late.  But  in  ]?rench  v,  Lafayette  Ins.  Co.,  5  McLean, 
461,  it  was  held  that  such  a  clause  was  of  no  effect. 

^  Nute  V,  Hamilton  Mut.  Ins.  Co.,  6  Qray,  174;  Hall  v.  People's  Mut.  F.  Ins.  Co., 
id.  185.  •But  as  in  Massachusetts  all  acts  of  incorporation  are  made  public  acts  (Bey. 
Stats,  c.  2,  ^  S),  the  legislature,  by  proriding  in  an  act  of  incorporation  that  all  suits 
in  certain  cases  shall  be  brought  in  a  particular  county,  thereby  repeals  to  this  extent 
all  other  public  acts  which  are  inconsistent  therewith,  and  a  suit  can  be  brought  in  the 
cases  specified  only  in  the  particular  county,  but  such  an  act  is  to  be  construed  strictly, 
and  if  the  precise  case  pointed  out  does  not  occur,  the  insured  may  bring  his  action  in 
any  county.    Boynton  r.  Middlesex  Mut.  F.  Ins.  Co.,  4  Met.  212. 

^  The  reason  for  this  difference  between  the  two  classes  of  cases  is  thus  stat^  by 
Shaw,  C.  J.,  in  Nute  r.  Hamilton  Mut.  Ins.  Co.,  6  Gray,  174,  ISp :  "  The  time  within 
which  money  shall  be  paid,  land  conveyed,  a  debt  released,  and  the  like,  are  all  mat- 
ters of  contract,  and  depend  on  the  will  and  act  of  the  parties ;  but  in  case  of  breach, 
the  tribunal  before  whidi  a  remedy  is  to  be  sought,  the  means  and  processes  by  which 
it  is  to  be  conducted,  affect  the  remedy,  and  are  created  and  regulated  by  law.  The 
stipulation,  that  a  contracting  party  shall  not  be  liable  to  pay  money,  or  perform  any 
other  collateral  act,  before  a  certain  time,  is  a  regulation  of  the  right,  too  familiar  to 
require  illustration ;  a  stipulation,  that  his  obligation  shall  cease  if  payment  or  other 
performance  is  not  demanded  before  a  certain  time,  seems  equally  a  matter  affecting 
the  right.  A  stipulation,  that  an  action  shall  not  be  brought  after  a  certain  day,  or 
the  happening  of  a  certain  event,  although,  in  words,  it  may  seem  to  be  a  contract 
respecting  the  remedy,  yet  it  is  so  in  words  only ;  in  legal  effect  it  is  a  stipulation  that 
a  right  shall  cease  and  determine  if  not  pursued  in  a  particular  way  within  a  limited 
time,  and  then  it  is  a  fit  subject  for  contract,  affecting  tiie  right  created  by  it."  It  is, 
however,  difficult  to  see  why  the  time  in  which  the  action  is  to  be  commenced,  is  not 
part  of  the  remedy  as  much  as  the  place  where  the  same  shall  be  brought.  The  case 
of  French  v,  Lafayette  Ins.  Co.,  5  McLean,  461,  was  decided  on  the  ground  that  the 
clause  as  to  time  affected  the  remedy  and  not  the  contract,  and  that  as  the  statute  of 
limitations  prescribed  the  proper  time  in  which  a  suit  might  be  brought,  which  was  the 
time  fixed  by  the  policy  of  the  law,  the  clause  fixing  a  different  time  was  in  conflict 
with  it,  and  therefore  void,  and  was  an  attempt  to  discharge  or  bar  a  right  of  action 
before  the  right  accrued,  and  was  therefore  contraiy  to  the  principle  that  a  release  can 
only  operate  upon  an  existing  claim. 

If  this  question,  in  reference  to  policies  of  insurance,  may  be  illustrated  by  what 
has  been  held  in  regard  to  other  agreements  in  delay  or  avoidance  of  rights  of  action, 
it  might  be  said,  that  it  has  been  held  that  an  agreement  not  to  sue  on  a  note  within 
twenty  years  is  not  good,  and  a  suit  may  be  brought  within  the  time.  Lowe  v.  Blair, 
6  Blackf.  $82.    And  in  Berry  v.  Bates,  2  Blackf.  118,  it  was  held  that  air  agreement 
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that  if  the  insurers  by  their  acts  prevent  the  insured  from  bring- 
ing a  suit  within  the  time  specified,  this  will  amount  to  a  waiver 
of  the  clause.^ 

It  has  long  been  a  settled  principle,  both  in  this  country  and 
in  England,  that  the  parties  to  a  contract  can  not  oust  the 
courts  of  their  jurisdiction  by  any  agreement  that  all  claims 
shall  be  submitted  to  arbitration.^  And  such  a  clause  has 
been  held  to  have  no  effect,  although  the  matters  in  controversy 
have  been  referred  to  arbitrators  and  are  still  pending  at  the 
time  of  action  brought^  Courts  of  equity  have  also  refused  to 
enforce  a  bill  for  the  specific  performance  of  an  agreement  to 
refer  to  arbitration,  or  to  compel  a  party  to  appoint  an  arbitrator 
under  such  an  agreement^      And  where  a  case  is  referred  to 


under  seal  not  to  sne  for  a  limited  time  conld  not  be  pleaded  in  bar,  or  as  a  release^ 
but  that  the  defendant  mast  resort  to  his  action  for  breach  of  the  ag^reement.  See  also, 
Cnjler  v,  Cayler,  2  Johns.  186;  Harrison  v.  Close,  id.  448. 

1  Ames  17.  New  York  Union  Ins.  Co.,  4  Kern.  253.  The-  policy  in  this  case  con- 
tained two  clauses.  One  that  the  loss  was  to  be  paid  within  ninety  days  after  proof  of 
the  loss,  and  the  other  that  suit  shoald  be  brought  within  six  months  after  the  loss. 
The  loss  took  place  July  5th.  The  proofs  were  famished  July  14th.  A  defect  in 
them  pointed  oat  October  7th,  and  supplied  October  14th.  The  application  for  pay- 
ment was*  made  January  2d,  when  the  secretary  of  the  company  said  it  would  not  be 
dae  till  the  14th,  when  it  would  be  made.  The  company  having  refused  to  pay,  an 
action  was  brought  on  the  18th  of  January,  and  the  court  held  that  it  conld  be  main- 
tained.   See  also.  Grant  v.  Lexington  F.  L.  &  M.  Ins.  Co.,  5  Ind.  23. 

3  Kill  V.  HoUister,  1  Wils.  129 ;  Thompson  v.  Chamock,  8  T.  R.  139 ;  Goldstone  v. 
Osborn,  2  Car.  &  P.  550;  Mitchell  v.  Harris,  2  Yes.  129;  Wellington  r.  Mackintosh, 
2  Atk.  569 ;  Nichols  v.  Chalie,  14  Yes.  265 ;  Bobinson  o.  Geoi^ges  Ins.  Co.,  17  Maine, 
131 ;  Hill  V.  More,  40  Maine,  515 ;  AUegre  v,  Maryland  Ins.  Co.,  6  Harris  &  J.  408; 
Gray  v.  Wilson,  4  Watts,  39  ;  Contee  o.  Dawson,  2  Bland,  264  ;  Bandel  v.  Chesapeake 
&  Delaware  Canal  Co.,  1  Harring.  Del  233;  Horton  v.  Stanley,  1  Miles,  418;  Stone 
V.  Dennis,  3  Porter,  231 ;  Haggart  v,  Morgan,  4  Sandf.  198,  1  Seld.  422. 

s  Harris  v.  Reynolds,  7  Q.  B.'  71. 

*  Wellington  v.  Mackintosh,  2  Atk.  569 ;  Street  v,  Rigby,  6  Yes.  815 ;  Milnes  v. 
Gery,  14  id.  400;  Blnndell  v.  Brettargh,  17  id.  232;  Gourlay  v.  Duke  of  Somerset, 
19  id.  429 ;  Wilks  v.  Davis,  3  Meriv.  507 ;  Agar  v.  Macklew,  2  Simons  &  S.  418 ; 
Mexborongh  v.  Bower,  7  Beav.  127 ;  Copper  t*.  Wells,  Sax  ton,  10 ;  Tobey  o.  County  of 
Bristol,  3  Story,  800.  In  Half  bed  v.  Jenning,  2  Dickens,  702,  nam.  Half  hide  v.  Pen- 
ning, 2  Bro.  Ch.  336,  a  bill  was  brought  by  one  partner  against  another  and  the  repre- 
sentatire  of  a  deceased  partner  ibr  an  account  and  for  a  production  and  a  discovery. 
The  defendants  pleaded  that  there  was  a  clause  in  the  articles  that  no  bill  or  salt  shoald 
be  brought  respecting  the  partnership,  until  the  matter  shoald  have  been  referred  to  arbi- 
tration and  the  arbitrator  shoald  have  made  his  award ;  and  the  plea  was  sustained. 
This  decision  has  generally  been  considered  as  incorrectly  decided*  but  it  appears  to  as 
not  to  be  opposed  to  the  doctrine  of  the  cases  above  cited,  and  is  sustained  by  Lord 
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arbitration  by  consent,  the  court  have  refused  to  order  the  arbi- 
trators to  proceed.^  But  in  England,  in  some  late  cases,  the 
principles  upon  which  these  rules  rest,  have  been  questioned ;  ^ 
and  it  has  beea  held  that  an  agreement  that  the  amount  of 
damages  to  be  recovered  in  an  action  at  law,  shall  be  first  deter- 
mined by  arbitrators  is  binding,  and  that  no  action  will  lie  till 
such  an  arbitration  is  had.^    And  even  if  an  agreement  to  refer  a 


Chancellor  Sudden,  in  Dimsdale  v,  Robertson,  2  Jones  &  La  Toache,  58.  In  this  case,  a 
sabmission  had  been  entered  into  by  the  parties,  the  arbitrators  were  designated,  and 
their  powers  and  dnties  fully  pointed  ont.  Bat  before  they  had  taken  any  proceedings, 
the  plaintiff  filed  his  bill  alleging  that  the  arbitrators  could  not  do  him  justice  under  the 
powen  conferred  upon  them.  It  is  provided  in  England  and  Ireland  by  statute,  that 
after  the  arbitrators  are  appointed  in  pursuance  of  any  submission  to  reference,  con- 
taining an  agreement  that  such  submission  shall  be  made  a  rule  of  court,  etc.,  that  the 
submission  cannot  be  revoked  by  either  party  without  leave  of  court.  The  chancellor 
held,  that  the  bill  would  not  lie  in  this  case,  and  the  whole  subject  of  the  power  of  a 
court  of  equity  in  the  premises  was  considered  at  length,  and  the  cise  of  Half  hide  v, 
Fenning,  was  considered  as  correctly  decided. 
1  Crawshay  v.  Collins,  1  Swanst.  40. 

*  In  Scott  V,  Avery,  5  H.  L.  Cas.  811,36  Eng.  L.  &  Eq.  1, 13,  OregweU,  J.,  said: 
"  The  whole  of  the  doctrine  as  to  ousting  the  jurisdiction  of  the  courts,  appears  to  have 
been  based  upon  the  passage  quoted  by  Parhe,  B.,  in  8  Exch.  494,  from  Co.  Litt.  536 : 
'  If  a  man  makes  a  lease  for  life,  and  by  deed  grants  that  if  any  waste  or  destruction  be 
done,  it  shall  be  redressed  by  neighbors,  and  not  by  suit  or  plea,  notwithstkndingan 
action  of  waste  shall  lie,  for  the  place  wasted  cannot  be  recovered  without  plea.' 
The  case  is  not  to  be  found  in  the  Tear  Book,  3  Edw.  3,  referred  to,  but  is  in  Fits* 
Ab.,  '  Waste,'  pi.  5 ;  and  the  whole  of  it  is  given  in  Co.  Litt.  536.  It  seems,  that 
this  decision  proceeded  on  the  ground  that  the  neighbors  could  not  redress  the  wrong 
done;  that  it  could  only  be  done  by  plea;  therefore,  notwithstanding  the  deed,  an 
action  of  waste  would  lie.  There  is  not  a  word  leading  to  the  supposition,  that  an 
action  would  have  been  maintainable,  if  the  neighbors  could  have  given  the  appro- 
priate redress ;  or  that  it  might  not  have  been  granted  by  deed,  that  if  a  dispute  arose 
about  waste,  neighbors  should  say  whether  there  had  been  waste  or  not.  But  in  sub- 
sequent cases,  it  has  been  considered  to  have  established  that  parties  cannot  by  agree- 
ment, oust  the  jurisdiction  of  the  courts  of  the  realm." 

And  in  Russell  v.  Pellegrini,  6  EUb  &  B.  1020,  38  Eng.  L.  &  Eq.  99,  Lord  Camp- 
hell,  C.  J.,  said :  "  For  some  time  the  courts  had  a  great  horror  of  arbitrations,  and 
doubts  were  enteitained,  whether  a  clause  for  referring  matters  in  dispute,  introduced 
in  an  agreement,  was  not  illegaL  But  I  cannot  imagine  why  parties  should  not  be 
allowed  to  settle  their  differences  in  the  manner  which  they  think  most  convenient. 
When  a  canse  of  action  has  arisen,  the  courts  are  not  to  be  ousted  of  their  jurisdiction ; 
bnt  parties  may  come  to  an  agreement  that  they  sh^  be  no  canse  of  action,  until  their 
difierences  have  been  referred  to  arbitration." 

*  In  Scott  17.  Avery,  8  Exch.  487  ;  20  Eng.  L.  &  Eq.  327,  the  policy  contained  the 
clause :  **  that  the  sum  to  be  paid  to  any  suffering  member  for  any  loss  or  damage, 
shall,  in  the  first  instance,  be  ascertained  and  settled  by  the  committee ;  and  the  suffer- 
ing member,  if  he  agrees  to  accept  snch  sum  in  full  satisfaction  of  his  claim,  shall  be 
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case  to  arbitration  is  invalid,  so  that  it  cannot  be  pleaded  in  bar 
to  a  suit,  yet  it  has  been  held,  that  an  action  for  damages  will 
lie  for  the  breach.^ 

In  England,  it  is  now  provided  by  statute,  that  whenever  there 
is  an  agreement  in  any  written  instrument,  to  refey  a  cause  to 
arbitration,  and  a  suit  is  brought,  the  court  may  grant  a  rule  to 
stay  proceedings  at  the  request  of  the  defendants.^ 


entitled  to  demand  and  sae  for  the  same,  as  soon  as  the  amount  to  be  paid  has  been 
ascertained  and  settled  and  not  before,  which  can  only  be  claimed  according  to  the 
castomary  mode  of  payment  in  use  by  the  society/'  The  arbitration  clause  followed 
immediately  after  this,  which  provided  that  in  case  of  any  difference  between  the  com- 
mittee and  any  member  relative  to  the  settlement  of  any  loss  or  damage  or  any  other 
matter  relating  to  the  insurance,  arbitrators  shonld  be  appointed,  etc.,  and  it  was  also 
provided,  that "  the  obtaining  the  decision  of  such  arbitrators  on  the  matters  and  claims 
in  dispute,  is  hereby  declared  to  be  a  condition  precedent  to  the  right  of  any  member  to 
maintain  any  such  action  or  suit."  The  defendants'  plea  set  forth  that  a  difference  had 
arisen  between  the  committee  and  the  insured  relative  to  the  extent  of  the  loss,  that  the 
amount  had,  therefore,  never  been  ascertained  and  that  the  defendants  were,  and 
always  had  been  ready  and  willing  to  have  the  same  decided  by  arbitrators,  but  the 
plaintiff  was  n«t  ready  and  willing  so  to  do,  and  that  the  loss  had  not  been  settled  or 
ascertained  by  arbitrators.  On  demurrer,  the  Court  of  Exchequer  gave  judgment  for 
the  plaintiff.  Bnt  in  the  Exchequer  Chamber  the  judgment  was  reversed,  on  the 
ground,  that  the  provisions  mentioned  did  not  oust  the  courts  of  their  jurisdiction,  but 
merely  provided  that  the  amount  should  be  ascertained  in  a  certain  way,  before  the 
party  was  at  liberty  to  sue ;  and  that  this  was  in  the  nature  of  a  condition  precedent. 
Avciy  V.  Scott,  8  Exch.  497,  20  Eng.  L.  &  Eq.  334.  .This  decision  was  affirmed  in 
the  House  of  Lords,  5  H.  L.  Cas.  811,  36  Eng.  L.'S;  Eq.  1,  Martin,  B.,  Alderson,  B., 
and  Crompton,  J.,  dissenting.  Lord  Chancellor  Cranwarth,  stated  the  law,  as  follows : 
"If  I  covenant  with  A.  not  to  do  a  particular  act,  and  it  is  agreed  between  us  that  any 
question  which  might  arise,  should  be  decided  by  an  arbitrator  without  bringing  an 
action,  then  a  plea  to  that  effect  would  be  no  bar  to  an  action ;  but  if  we  agreed  that 
J.  S.  was  to  award  the  amount  of  damages  to  be  recoverable  at  law,  then  if  snch^arbi- 
tration  did  not  take  place,  no  action  could  be  brought.'' 

1  Livingstone  v.  Ralli,  5  Ellis  &  B.  132,  30  Eng.  L.  &  Eq.  279.  This  doctrine  was 
doubted  in  Tattersall  v.  Groote,  2  B.  &  P.  131. 

3  17  &  18  Vict.  c.  125,  HI*  This  statute  provider,  that  "Whenever  the  parties  to 
any  deed  or  instrument  in  writing  to  be  Jiereafter  made  or  executed,  or  any  of  them 
shall  agree  that  any  then  existing  or  future  differences  between  them  or  any  of  them  shall 
be  referred  to  arbitration,  and  any  one  or  more  of  the  parties  so  agreeing,  or  any  per- 
son or  persons  claiming  through  or  under  him  or  them  shall,  nevertheless,  commence 
any  action  at  law  or  suit  in  equity  against  the  other  party  or  parties  or  any  of  them,  or 
against  any  person  or  persons  claiming  through  or  under  him  or  them  in  respect  of  the 
matters  so  agreed  to  be  referred  or  any  of  them,  it  shall  be  lawful  for  the  court  in 
which  such  action  or  suit  is  brought  or  a  judge  thereof,  on  application  by  the  defend- 
ants or  any  of  them  after  appearance  and  before  plea  or  answer,  upon  being  satisfied 
that  no  sufficient  reason  exists  why  such  matters  cannot  be  or  ought  not  to  be  referred 
to  arbitration,  according  to  such  agreement  as  aforesaid,  and  that  the  defendant  was, 

41* 
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In  this  conntry,  it  has  been  held,  that  if  the  iosarance  ccmi* 
pany  takes  possession  of  the  vessel  and  proceeds  to  repair  her, 
with  the  view  thus  to  make  good  the  loss,  this  amoiinta  to  a 
waiver  of  the  submission  to  arbitration.^ 


SECTION  m. 


OF  THE  EVIDENCE. 


There  are  few  Tules  or  usages  as  to  the  evidence  admissible 
in  actions  on  policies  which  are  peculiar  to  these  contracts.  It 
may  be  useful,  however,  to  state  a  few  of  the  questions  which 
have  passed  under  adjudication. 

If  a  part-owner  is  insured,  the  presumption  is  that  the  insur- 
ance is  on  his  own  separate  interest ;  and  the  other  part-owners 
have  no  claim  against  him  for  any  part  of  what  he  recovers, 
unless  on  evidence  that  he  insured  for  them.^ 

It  is  often  important  to  prove  the  correctness  of  foreign  records, 
judgments,  or  decrees;  as  a  general  rule,  they  must  be  under 
seal,  and  it  is  not  sufficient  to  prove  the  handwriting  of  the  offi- 
cers signing  them.^     The  great  seal  of  the  country  is  said  to 


at  the  time  of  the  bringing  of  such  action  or  salt,  and  etill  ie  ready  and  willing  to  join 
and  concar  in  all  acts  necessary  and  proper  for  causing  snch  matters  so  to  be  decided 
by  aAitration,  to  make  a  rale  or  order  staying  all  proceedings  in  snch  action  or  soit 
on  snch  terms  as  to  cost  and  otherwise  as  to  such  court  or  judge  may  seem  fit ;  Pto- 
Tided  always,  that  any  such  rale  or  order  may  at  any  time  afterwards  be  discharged, 
«r  varied  as  justice  may  require."  See  Russell  v.  Pellegrini,  6  Ellis  &  B.  1020, 
88  Kng.  L.  &  Eq.  99. 
1  Cobb  V.  New  England  Mut.  M.  Ins.  Cc^,  6  Gray,  192,  204. 

*  Oairels  v,  Hanna,  5  Harris  &  J.  412. 

*  Appletoa  V.  Braybrook,  2  Stark.  6,  6  M.  &  S.  34 ;  Black  v.  Braybrook,  2  Stark.  7, 
4  K.  &  S.  39.  If  the  court  has  no  seal,  it  has  been  said  that  the  record  may  be 
authenticated  in  another  manner.  AlTes  '9.  Bunbnry,  4  Camp.  28.  In  Cavan  v. 
Stewart,  1  Staik.  525,  a  foreign  judgment  obtained  in  Jamaica,  was  attempted  to  be 
proved  by  a  certificate  of  the  governor  of  the  island,  to  which  the  great  seal  of  the 
island  was  appended,  that  A.  was  secretary  of  the  island  and  notaiy-pubUc,  by  a  cer- 
tificate of  A.  as  notary-public,  that  the  person  who  signed  the  copy  of  the  judgment 
was  the  clerk  of  the  court,  and  by  the  judgment  itself.  The  copy  was  not  under  seal, 
but  it  appeared  that  the  court  had  a  seal  which  was  so  much  worn  as  to  be  incapable 
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prove  itself,^  but  to  come  within  this  rale,  it  must  be  a  govern- 
ment which  is  recognized  by  the  executive  and  legislative  de- 
partments of  the  country  where  the  evidence  is  sought  to  be 
introduced.'  The  seal  of  an  admiralty  court  is  said  to  prove 
itself,^  but  the  seal  of  a  municipal  court  must  be  proved  by  evi- 
dence.* 

The  certificate  of  a  foreign  consul  would  have  little  or  no 
weight,  and  indeed,  would  not,  of  itself,  be  admissible  in  our 
courts.  Nor  would  the  certificate  of  an  American  consul  be  of 
greater  efficacy,  unless  in  cases  in  which  our  statutes  provide 


of  making  any  impression,  though  it  was  sometimes  used  for  some  parposes,  bat  not 
for  the  attestation  or  exemplification  of  judgments.  Lord  EUenborough  held,  that  the 
proof  offered  was  insufficient. 

Although  mere  words  or  lines  in  writing  might  not  constitute  a  seal,  yet  "  an  actual 
seal  stamped  upon  paper  of  sufficient  tenacity  to  receive  and  retain  the  impression, 
must  be  deemed  a  seal  in  the  technical  sense,  and  within  the  strict  definition  of  the 
common  law.''  Ross  v.  Bedell,  5  Duer,  462;  Curtis  r.  Learitt,  17  Barb.  309,  318. 
In  Talcot  v.  Delaware  Ins.  Co.,  2  Wash.  C.  C.  44d,  the  copy  of  the  record  was  not 
sealed,  but  there  was  a  flourish  of  the  pen  on  the  margin  of  each  page.  In  the  absence 
of  any  proof  on  the  point,  whether  the  court  had  or  had  not  a  seal,  the  court  held  that 
this  was  not  sufficient. 

^  Anonymous,  9  Mod.  66 ;  Lincoln  v.  Battelle,  6  Wend.  475.  But  the  certificate 
in  such  a  case,  must  be  given  by  a  party  having  charge  of  the  record.  Vandervoort 
V,  Smith,  2  Caines,  155. 

*  United  States  v.  Palmer,  3  Wheat.  610. 

*  Green  v.  Waller,  2  Ld.  Raym.  891 ;  Thompson  v.  Stewart,  3  Conn.  171.  In  this 
case,  the  decree  of  a  rice-admiralty  court  purported  to  be  under  the  seal  of  the  court 
and  to  be  certified  by  the  deputy  registrar.  It  was  held,  that  the  seal  proved  itself. 
In  some  cases  more  formal  proof  has  been  made,  though  it  does  not  appear  that  it  was 
required.  See  Teaton  v.  Fry,  5  Cranch,  335,  where  the  copies  of  the  records  of  the 
court  were  certified  under  the  seal  of  the  court  by  the  deputy  registrar,  and  he  was 
certified  by  the  judge  of  the  court,  and  he  in  turn  by  a  notary-public.  In  Gardere  v. 
Columbian  Ins.  Co.,  7  Johns.  514,  a  sentence  of  condemnation  under  the  seal  of  the 
court,  signed  by  the  actuary  in  the  absence  of  the  registrar,  accompanied  with  a  deposi- 
tion of  a  witness  proving  the  seal  and  signature,  was  held  to  be  a  sufficient  authentica- 
tion. The  case  of  Catlett  v.  Pacific  In^.  Co.,  1  Paine,  C.  C.  594,  where  Mr.  Justice 
Thompson  held,  that  the  decree  of  a  foreign  vice-admiralty  court  certified  by  a  person 
as  registrar,  and  a  certificate  of  the  American  consul  that  this  person  was  the  registrar, 
were  not  admissible  in  evidence.  But  in  this  case,  the  impression  of  the  seal  was  so 
effaced  as  not  to  be  legible,  and  was  not  considered  as  a  seal. 

*  De  Sobry  v.  De  Laistre,  2  Harris  &  J.  191,  218;  Heniy  v.  Adey,  3  East,  221, 
4  Ksp.  228.  In  Buttrick  v.  Allen,  8  Mass.  273,  a  copy  of  the  record,  under  the  seal  of 
the  court  and  certified  by  the  clerk,  was  offered  in  evidence,  together  with  the  affidavit 
of  a  person  who  compared  the  copy  with  the  record  and  saw  the  clerk  affix  the  seal, 
of  these  facts,  and  that  the  person  purporting  to  be  the  clerk,  was  the  clerk.  This  was 
held  to  be  admissible. 
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that  it  may  be  evidence.*  And  if  an  instrument  is  in  a  foreign 
language  and  is  properly  authenticated,  a  certificate  of  the  con- 
sul that  a  translation,  which  he  appends  is  cprrect,  is  not  admis- 
sible.2 

A  survey,  as  we  have  seen,  is  of  great  value,  when  duly  proved 
and  authenticated  by  oath;  and  its  absence  would  be  a  great 
disadvantage  to  parties  whose  case  required,  according  to  usage 
and  practice,  that  a  survey  should  be  made  and  exhibited ;  but 
of  itself,  it  is  not  legal  evidence.^  If  called  for  by  the  insurers, 
and  given  to  them,  and  they  put  it  into  the  case  for  a  particular 
purpose,  it  seems  that  the  insured  maty  then  make  use  of  it^ 


1  Catlett  r.  Pacific  Ins.  Co.,  1  Paine,  C.  C.  594;  Church  r.  Habbart,  2  Cranch,  187 ; 
Yandcrvoort  v.  Smith,  2  C&ines,  1 55.  In  Waldron  v.  Coombe,  3  Taunt.  162,  it  was  held, 
that  where  damaged  goods  were,  bj  the  laws  of  a  foreign  country,  compelled  to  be  sold 
tinder  the*  direction  of  the  consul  of  the  country  to  which  they  belonged,  the  certificate 
of  the  consul  in  respect  to  the  damage,  was  not  admissible. 

*  Church  V.  Hubbart,  2  Cranch,  187. 

'  The  survey,  being  an  ex  parte  proceeding,  is,  of  course,  not  admissible  for  the  in- 
sured, and  it  has  been  held,  that  the  insurers  are  not  entitled  generally  to  call  for  it, 
although  the  vessel  has  been  condemned  and  the  defence  is  unseaworthiness.  Mitchell 
V.  New  England  Marine  Ins.  Co.,  6  Pick.  117.  But  in  Robinson  i>.  Clifford,  2  Wash. 
C*  C.  1,  where  a  vessel  was  surveyed  by  order  of  an  admiralty  court,  and  ordered  to 
be  condemned  as  being  udfit  to  prosecute  her  voyage,  the  plaintiff,  at  the  trial,  to  prove 
the  condition  of  the  vessel  and  that  she  was  reported  unfit  for  the  voyage,  offered  the 
testimony  of  the  captain.  The  court  held,  that  the  condemnation  being  a  judicial  one, 
parol  evidence  of  the  contents  of  the  warrant  for  a  survey  and  the  report  of  the  sur- 
veyors was  not  admissible,  and  then  said  :  "  But  the  facts  contained  in  the  report  may, 
nevertheless,  be  proved  by  other  testimony  in  the  report.''  There  seems  to  be  some 
obscurity  in  the  report  of  this  case.  And  in  Abbott  r.  Sebor,  3  Johns.  Cas.  39,  a  sur- 
vey consequent  upon  proceeding  in  an  admiralty  court,  was  held  to  be  inadmissible. 
See  also,  generally,  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  249 ;  Orrok  v. 
Commonwealth  Ins.  Co.,  21  Pick.  456 ;  Wright  v.  Barnard,  2  Esp.  700. 

*  Saltus  V.  Commercial  Ins.  Co.,  10  Johns.  487.  The  policy  contained  the  usual 
rotten  clause.  At  the  trial,  the  plaintiff  read  a  copy  of  the  survey,  although  it  waa 
objected  to  by  the  defendant.  The  case  was  argued  on  exceptions,  and  the  court  said: 
"  The  survey  was  not  evidence  on  the  part  of  the  plaintiffs,  unless  called  for  by  the 
defendants.  It  is  altogether  an  ex  parte  document.  But  the  point  need  not  have  been 
raised  in  this  case,  for  if  the  surveys  be  excluded,  there  was  no  evidence  of  a  want  of 
searworthiness."  In  Watson  v.  Ins.  Co.  of  North  America,  2  Wash.  C.  C.  480,  the  sur- 
vey and  condemnation  of  the  vessel  were  read  by  the  plaintiff  at  the  trial,  without 
objection  on  the  part  of  the  defendant,  for  the  sole  purpose  of  proving  that  a  survey 
and  condemnation  had  taken  place  and  not  as  evidence  of  the  facts  stated.  It  was 
held,  that  the  plaintiff  had  not  so  fur  put  the  survey  into  the  case,  as  to  prevent  him, 
on  the  defendant  putting  into  the  case  the  deposition  of  one  of  the  surveyors,  from 
introducing  evidence  to  contradict  him,  and  to  impeach  his  veracity. 
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The  same  remarks  may  be  made  of  a  log-book.^  We  should 
say,  however,  that  the  insured  might,  at  their  own  discretion, 
and  their  own  peril,  refuse  to  exhibit  either  the  survey  or  the 
log-book,  or  both. 

The  parties  may  agree  that  the  survey  shall  be  evidence,  and 
even  conclusive  evidence,  as  to  certain  facts.  And  it  seems  to 
be  held,  that  this  is  the  case  where  the  policy  contains  the  not 
uncommon  clause,  that  ^<if  the  vessel  shall  be  declared  by  a 
regular  survey,  unseaworthy  by  reason  of  being  rotten  or  un- 
sound or  unseaworthy,"  the  insurers  shall  be  discharged*  But 
the  effect  of  this  provision  seems,  perhaps,  to  be  confined  to  the 
case  where  the  survey  finds,  not  merely  that  the  vessel  is  rotten, 
but  that  the  loss  or  condemnation  of  the  vessel  is  caused  by  such 
rottenness.^ 

A  protest,  though  a  very  important  document,  is  not  admis* 
sible  in  evidence  in  chief,  but  may  be  used  to  contradict  the  tes- 
timony of  the  persons  who  signed  it.^  The  rule  is  different  in 
some  of  our  States.* 


1  The  log-book  of  a  party  is  never  admissible  in  his  own  favor.  The  Sociedade 
Feliz,  1  W.  Rob.  303,  311.  If  it  is  in  the  case,  it  is  strong  evidence  against  the  party 
to  whooB  it  belongs,  if  it  contains  entries  against  his  interest,  and  is  received  with  sos- 
picion,  if  it  is  in  his  favor.  L'Etoile,  2  Dods.  106,  113;  The  Eleanor,  Edw.  Adm. 
135, 163. 

In  a  suit  brought  by  a  vessel,  warranted  to  stul  with  convoy,  against  its  insurer,  the 
latter  was  allowed  to  pat  in  the  log-book  of  the  convoying  vessel  to  prove  the  time  of 
saUing.  D'Israeli  v.  Jowett,  1  Esp.  427.  And  in  Watson  i;.  King,  4  Camp.  272,  the 
log-book  of  the  convoying  vessel  and  the  official  letter  of  the  captain  at  the  end  of  the 
voyage,  were  admitted  without  objection. 

*  See  ante,  p.  130, 131. 

*  Christian  v.  Coombe,  2  Esp.  489 ;  Senat  v.  Porter,  7  T.  B.  158;  Scriba^v.  Ins. 
Co.  of  North  America.,  1  Washa  C.  C.  408,  note;  Lamalere  v.  Caze,  id.  413 ;  Win- 
throp  V.  Union  Ins.  Co.,  2  id.  7  ;  Marine  Ins.  Co.  v.  Stras,  1  Munf.  408 ;  Patterson 
V.  Maxyland  Ins.  Co.,  3  Harris  &  J.  71.  See  also,  Rnan  v.  Gardner,  1  Wash.  C.  C. 
145. 

*  In  Pennsylvania,  in  an  early  case,  where  an  action  of  covenant  was  brought  by 
the  owners  of  a  vessel  against  the  charterers,  a  protest  was  admitted '  in  evidence. 
Nixon  V,  Long,  1  Dall.  6,  3  Binn.  228,  note.  It  must,  however,  have  been  completed 
within  twenty-four  hours  after  the  ship's  arrival,  and  it  is  not  sufficient  that  it  was 
noted  in  that  time,  and  afterwards  completed.  Fleming  r.  Marine  Ins.  Co.,  3  Watts 
&  S.  144.  In  South  Carolina,  a  protest  is  also  admissible  in  evidence.  Campbell  v. 
Williamson,  2  Bay,  237.  But  it  may  be  discredited  by  evidence  of  inconsistent  decla- 
rations on  the  part  of  those  who  signed  it.    Church  r.  Teasdale,  1  Brev.  255. 
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BOOK    III. 


ON  THE  LAW  AND  JURISDICTION  OF  ADMIRALTY. 


INTRODUCTORY. 


In  treating  of  the  Law  of  Admiralty,  we  necessarily  encounter 
some  topics  which  have  already  received  more  or  less  considera- 
tion in  the  chapters  on  Shipping,  and  those  on  Insurance.  This 
is  especially  true  of  questions  of  prize,  of  blockade,  of  neutrality, 
of  contraband,  and  generally  of  all  those  which  grow  out  of  a 
state  of  war.  When  these  questions  present  themselves  directly, 
they  are,  for  the  most  part,  within  the  exclusive  jurisdiction  of 
admiralty.  And  the  same  thing  is  true  of  salvage  and  coUision 
and  sOme  other  topics.  But  aU  these  questions  come  before 
other  court3  in  a  collateral  and  incidental  way ;  as  in  cases  of 
Insurance,  and  in  others  involving  the  law  of  Shipping.  Then, 
these  other  courts  generally  look  ta  courts  of  admiralty  for  the 
determination  of  th)e  law;  and  accepting  the  law  thus  ascer- 
tained, they  confipe  themselves  to  applying  it  to  the  cases  before 
them.  For  this  reason,  it  has  been  necessary  to  present  these 
rules  of  Admiralty  Law  in  those  chapters  on  the  Law  of  Ship- 
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ping,  and  on  Insurance,  which  relate  to  them.  But  we  do  not  on 
that  account,  omit  them  wholly  here ;  we  retain  them,  however, 
only  so  far  as  is  necessary  to  exhibit  a  systematic  view  of  this 
subject  And  we  now  present  in  reference  to  them,  whatever 
views  would  seem  to  be  suggested  by  their  relation  to  the  law 
of  admiralty. 
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CHAPTER   I. 


THE  EXTENT  OF  THE  JURISDICTION  OF  ADMIRALTY. 


SECTION  L 

THB  EXTENT  AS  DETERMINED  BY  PLACE. 

The  jurisdiction  of  the  court  of  admiralty  in  England,  is 
undoubtedly,  aside  from  the  jurisdiction  confened  by  recent  stat- 
utes, confined  to  places  outside  the  body  of  a  county,  and  within 
the  ebb  and  flow  of  the  tide ;  being  permanent  where  the  tide 
always  flows,  and  existing  in  any  place  between  high  and  low- 
water  mark  when  the  tide  covers  that  place,  and  ceasing  to  exist 
there  when  the  tide  leaves  that  place.^    The  admiralty  powers 


1  1  Bladu.  Comm.  110;  4  id.  268;  Constable's  Case,  6  Coke,  106, 107 ;  Barber  v. 
Wharton,  2  Ld.  Rajm.  1452 ;  2  East,  P.  C.  803.  See  also  1  Kent,  Comm.  366.  But  even 
if  the  loots  be  on  the  water  and  on  a  place  where  the  tide  never  leaves  the  shore  b^re, 
admiralty  is  excluded  of  jurisdiction,  if  it  be  within  the  body  of  anj  county.  This  is 
bj  virtue  of  the  statutes  of  13  Rich.  II.  ch.  5,  and  15  Rich.  U.  ch.  3,  which  were  passed 
with  a  view  of  restraining  the  jurisdiction  of  the  courts  of  admiralty.  One  of  the 
reasons  whj  these  courts  were  obnoxious  was,  that  thej  did  not  have  a  trial  bj  jury,  but 
followed  the  forms  and  were  governed  by  the  rules  of  the  civil  law,  which  was  dreaded 
and  detested  by  the  English  people ;  perhaps,  because  it  was  introduced  by  the  cleigy 
and  used  by  them  for  their  own  aggrandizement.  The  civil  law  was  especially  fitted 
for  the  municipal  form  of  government,  but  was  antagonistic  to  the  feudal  system. 
See  Fritchard's  Digest,  Preface;  Wynne's  Life  of  Sir  L.  Jenkins,  p.  78;  Thierry, 
Conqudte  do  TAngleterre,  Vol.  lY.  p.  334-339 ;  Browne,  Civ.  &  Adm.  Law,  Vol.  II. 
p.  91. 

There  has  been  great  contention  in  regard  to  the  construction  of  the  statutes  of  Rich, 
n.  Anciently  the  judges  depended  upon  the  fees  of  their  courts  for  their  emoluments, 
and  the  common  law  courts,  having  the  highest  power,  put  such  a  construction  on  the 
statutes  as  very  much  abridged  the  rightful  power  of  the  admiralty;  but  the  admiralty 
lawyers  never  acquiesced  in  this  usurpation,  and  have  recorded  their  protests  against 
the  deprivation  of  theiif  authority.  As  the  King's  Bench  has  the  controlling  power, 
their  decisions  must  be  taken  as  the  law  of  England,  and  they  have  held  that  the 

bodies  of  counties "  from  which  admiralty  jurisdiction  is  excluded,  comprehend  all 
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of  the  courts  of  this  country  are  given  by  statutes  in  conform- 
ity with  the  constitution;  and  must  be  defined  and  measured 


''  navigable  riverB,  creeks,  ports,  harbots,  and  arms  of  the  sea  which  are  so  narrow  as 
to  permit  a  person  to  discern,  and  attest  upon  oath,  any  thing  done  on  the  other 
shore,  and  so  as  to  enable  an  inquisition  of  the  facts  to  be  taken."  Rex  v.  Solegnard, 
Andr.  231 ;  2  Browne,  Civ.  &  Adm.  Law,  92 ;  Stanton,  J.,  Fitz.  Herb.  Abr.  Corone, 
399,  8  £dw.  II. ;  4  Inst  140;  Hawkins,  P.  C.  p.  2,  ch.  9,  H^ ;  2  East,  F.  C.  804; 
United  States  r.  Wiltbeiger,  5  Wheat.  106,  note;  Com.  Dig.  Tit.  Adm.  E.  7,  14; 
Bacon,  Abr.  Tit.  Adm.  A.  See  also,  United  States  r.  Grosh,  5  Mason,  290 ;  and 
United  States  v.  Robinson,  4  Mason,  307.  Yet  admiralty  has  always  claimed  •Juris- 
diction on  tide  waters  up  to  the  first  bridges,  and  rightfollj  too,  according  to  the 
opinions  of  ten  of  the  jadges  in  1713,  cited  in  Andr.  232 ;  1  Kent,  366 ;  De  Lotio  v. 
Boit,  2  Gallis.  398,  420;  15  Rich.  11.  ch.  3.  But  prohibition  lies  if  it  be  within  a  port, 
4  Inst.  138, 141 ;  Violet  v.  Blagne,  Cro.  Jac.  614 ;  1  Com.  Dig.  506.  For  a  general 
discnssion  of  this  question  in  relation  to  prize,  see  Ex  parte  Lynch,  1  Madd.  15 ;  and 
note  to  The  Amiable  Nancy,  3  Wheat.  546,  558.  In  1812,  all  the  jadges  agreed  that 
common  law  and  admiralty  had  concoirent  jorisdicfion  in  bays,  havens,  creeks,  etc. 
where  ships  of  war  floated.    2  Leach's  Crown  Cases,  1093. 

Mach  of  this  straggle  arose  in  the  time  of  Lord  Coke.  The  insufficiency  of  his  au- 
thorities and  the  reasons  for  his  prohibitions  have  been  amply  shown  by  Godolphin, 
Exton,  Jenkins,  and  others,  and  the  whole  learning  now  of  any  value  is  collected  in 
the  case  of  De  Lovio  v.  Boit,  2  Gallis.  398.  The  practical  value  of  this  question  is 
destroyed  in  England,  by  acts  of  parliament  declaring  the  jurisdiction  of  the  high 
courts  of  admiralty.  The  following  books  and  cases  generally  accessible  to  American 
students  contain  elaborate  discussions  of  the  subject.  De  Lovio  v.  Boit,  2  Gallis.  398 ; 
1  Kent,  Lect.  XVII. ;  The  Schooner  Tilton,  5  Mason,  465 ;  Bains  v.  Schooner  James, 
Bald.  C.  C.  544 ;  Ramsay  r.  Allegre,  12  Wheat.  611 ;  The  Huntress,  Daveis,  93,  note. 

In  The  Eleanor,  6  Rob.  Adm.  39 ;  The  Fublic  Opinion,  2  Hagg.  Adm.  398 ;  and 
The  Eliza  Jane,  3  Hagg.  Adm.  335;  the  court  of  admiralty  refused  jurisdiction,  be- 
cause the  cause  of  action  had  arisen  within  the  body  of  a  county.  But  by  3  &  4  Vict, 
c.  65,  4  6,  it  is  enacted  that  the  high  court  of  admiralty  shall  have  jurisdiction  to 
decide  all  claims  of  salvage,  damage,  or  towage,  relating  to  any  ship  or  sea>going 
vessel,  and  for  necessaries  supplied,  etc.,  whether  such  ship  was  within  the  body  of  a 
county  or  on  the  high  seas  at  the  time  when  the  cause  of  action  accrued.  And  by 
9  and  10  Yict.  c.  99,  §  40,  said  court  has  jurisdiction  to  decide  all  claims  whatever, 
in  the  nature  of  salvage,  to  articles  found  at  sea  or  on  shore,  and  whether  the  services 
have  been  performed  at  sea  or  within  the  body  of  a  county.  By  the  3  and  4  Vict, 
c.  65,  questions  of  title  and  of  mortgage,  claims  to  proceeds  in  the  registry,  may  be 
decided  in  said  court,  witnesses  may  be  examined  by  word  of  mouth,  and  their  at- 
tendance compelled. 

In  The  Alexander,  1  W.  Rob.  288,  it  is  held  %kt  it  was  not  necessary  that  the 
claim  should  have  arisen  since  the  passage  of  the  statute  in  order  to  give  the  oouzt 
jurisdiction. 

In  The  Fortitude,  2  W.  Rob.  217,  it  is  held  that  the  enabling  power  given  to 
the  court  by  the  3  and  4  Yict.  c.  65,  §  3,  4,  does  not  extend  to  all  questions  arising 
out  of  a  mortgage  (as  mortgagee's  right  to  freight),  but  is  confined  to  the  ship  itself 
being  mortgaged.  In  the  case  of  A  Raft  of  Timber,  2  W.  Rob.  251,  under  the  3  and  4 
Yict.  c.  65,  §  6 ;  the  court  refused  to  entertain  a  suit  for  salvage  of  a  raft  of  timber,  on 
the  ground  that  it  was  neither  a  ship  nor  a  sea-going  vessel.    But  the  9  and  10  Vict. 
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by  those  Biatutes,  which,  in  their  turn,  are  in  force  if  within  the 
reqairement  and  purview  of  the  constitution,  and  void  if  they 
exceed  or  violate  the  constitution.^  The  first  question,  therefore, 
is,  does  the  word  admiralty  mean,  or  necessarily  imply  in  our 
constitution  or  in  this  country,  what  it  undoubtedly  meant  in 
England,  and  therefore  as  it  may  be  fairly  argued,  in  these 
States  when  they  were  colonies  of  Great  Britain.  It  seems 
probable  that  no  question  of  this  kind,  in  regard  to  the  jurisdic- 
tion of  admiralty  as  affected  by  place,  suggested  itself  to  the 
framers  of  the  constitution ;  nor  did  any  case  come  before  the 
courts  for  some  years ;  and  when  it  did  come,  it  appears  to  have 
been  scarcely  considered  as  an  open  question. 

In  1825,  the  Supreme  Court  oiF  the  United  States  held  that  the 
admiralty  jurisdiction  was  strictly  confined  to  the  ^'  sea  or  waters 
within  the  ebb  and  flow  of  the  tide ; "  and  they  consider,  only  to 
dismiss,  the  question  whether  congress  might  not  extend  this 
jurisdiction  to  voyages  on  our  western  waters,  under  the 
"  power  to  regulate  commerce  among  the  States."  ^  fn  1833, 
it  was  decided  that  the  court  had  jurisdiction  in  a  case  where 
supplies  were  furnished  at  the  port  of  New  Orleans,  the  court 
taking  judicial  notice  of  the  fact  that  the  tide  ebbed  and  flowed 
at  that  place,  and  considered  it  to  ebb  and  flow  although  it  was 
not  strong  enough  to  turn  the  current  of  the  river  backward. 


c.  99,  4  40,  abore  quoted,  would  now  give  the  court  jurisdiction.  In  The  Flecha,  1 
Spink,  Adm.  438,  where  a  steam  vessel  which  plied  regularly  between  Ghent  and 
London  was  supplied  with  a  new  propeller,  it  wa^  objected  that  as  the  vessel  could 
have  made  her  vojBge  in  safetj  with  her  old  propeller,  the  new  one  was  not  "  a  neces- 
sary" within  the  statutes,  and  consequently  the  court  had  no  jurisdiction.  But 
Dr.  Luskington  said:  "I  cannot  accede  to  that  proposition,  for  I  think  there  is  a 
necessity  to  make  such  vessels  perfect  and  sea^worthy  in  all  respects.  The  opinion  of 
the  court  will  always  be  that  these  vessels,  to  which  the  lives  of  passengers  are  in- 
trusted, should  be  constantly  kept  in  that  state  of  repair  which  most  conduces  to  their 
safety." 

^  The  Constitution  of  the  United  States,  Art.  8,  §  2,  provides  that  the  judicial 
power  shall  extend  "to  all  cases  of  admiralty  and  maritime  jurisdiction."  And  the 
Judiciary  Act  of  Sept.  24, 1789,  ch.  20,  §  9,  provides  that  the  district  courts  shall  have 
"  exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion, including  all  seizures  under  laws  of  impost,  navigation,  or  trade  of  the  United 
States,  where  the  seizures  are  made,  on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their  respective  districts  as  well  as  upon  the 
high  seas ;  saving  to  suitors,  in  all  cases,  the  right  of  a  common  law  remedy,  where 
the  common  law  is  competent  to  give  it,"  etc.    1  U.  S.  Stats,  at  Laige,  76. 

3  The  Thomas  Jefferson,  10  Wheat.  428. 
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but  merely  to  occasion  a  regular  rise  and  fall  of  the  wato.^ 
In  1&37,  the  same  court  approved  the  law  of  the  former  cases, 
and  it  was  held  that  the  voyage  must  be  substantially  maritime^ 
and  did  not  come  within  this  jurisdictiouy  because  one  terminus 
was  at  New  Orleans  within  the  tide,  the  voyage  being  on  the 
river  Mississippi,  between  New  Orleans  and  other  ports  hun- 
dreds of  miles  above  the  rise  and  fall  of  the  tide*^  In  1848, 
before  the  same  court,  this  question  was  again  jraised,  but  not 
disposed  of,  because  the  collision,  which  was  the  foundation  of 
the  case,  occurred  on  a  place  in  the  Mississippi,  where  it  was 
finally  decided  that  the  river  rose  and  fell  with  the  tide,  and 
the  important  point,  was  determined  that  the  conrt  had  juris- 
diction, although  the  collision  occurred  on  a  river  within  a 
county  of  the  State  of  Louisiana.^ 

In  February,  1845,  an  act  of  congress  was  passed  extending 
the  admiralty  jurisdiction  of  the  district  court  to  vessels  of 
twenty  tons  burden  and  upwards,  enrolled  and  licensed  for  the 
coasting  trade,  and  at  the  time  employed  in  commerce  between 
ports  in  dijQerent  States  and  Territories  upon  the  lakes  and  the 
navigablt  waters  connecting  the  same.^  And  in  1851  a  case  was 
decided  by  the  Supreme  Conrt  of  the  United  States,  in  which 
the  principal  question  was,  whether  this  statute  was  constitu- 
tional, or  unconstitutional  and  void.  And  the  court  decided 
that  it  was  constitutional,  not  under  the  clause  permitting  con- 
gress to  regulate  commerce  among  the  States,  but  on  far  wider 
grounds.^  It  is  Indeed  maintained  by  the  court  in  this  case,  that 
the  lin^itation  of  tide  waters  has  no  force  or  applicability  in  this 
country ;  that  it  was  reasonable  and  useful  in  England,  where 
there  is  no  important  navigation  above  the  flow  of  tide ;  but 


1  Peyroux  r.  Howard,  7  Pet  324. 

s  The  Steamboat  Orleans  v.  JPhoebns,  11  Pet.  176. 

'  Waring  V.  Clarke,  5  How.  441.  Catron,  J.,  Woodbury i  J,,  Dcaud,  J.,  and  Grier, 
•J.,  dissented.  And  in  Jackson  v.  Steamboat  Magnolia,  20  How.  296,  this  decision 
was  reaffirmed,  Mr.  Justice  Grier,  delivering  the  opinion  of  the  conrt.  Catron,  J., 
Daniel,  J.,  and  Campbell,  J.,  dissented. 

*  Act  of  1845,  ch.  20,  5  U.  S.  Stats,  at  Large,  726.  This  act  reserres  to  the  parties 
the  right  of  trial  by  jury  of  all  facts  pat  in  issne,  where  either  party  reqniies  it,  and 
saves  the  right  of  a  ooncarrent  remedy  at  common  law. 

*  The  Qenesee  Chief  v.  Fitzhngh,  12  How.  443.  See. also,  New  Jersey  Steam  Nav- 
igation'Co.  t;.  Merchant's  Bank,  6  How.  344;  Waring  v.  Clarke,  5  How.  441 ;  and 
United  States  v.  La  Vengeance,  3  Dall.  297. 
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that  originally  and  by  its  nature,  the  admiralty  jurisdiction  ex- 
tended over  all  public  waters,  or  over  all  navigable  -waters  which 
were  used  for  the  transport  of  commerce ;  that  the  English  lim- 
itation answered  very  well  for  this  country  at  its  beginning,  the 
old  thirteen  States  having  little  or  no  navigation  above  the  ebb 
and  flow  of  the  tide;  but  that  circumstances  were  greatly 
changed ;  that  we  now  border  upon  inland  seas,  and  our  roagnifi* 
cent  western  rivers  are  covered  with  an  extensive  and  valuable 
commerce,  and  that  the  admiralty  jurisdiction  of  this  country, 
by  force  of  the  American  meaning  of  the  word,  or  that  meaning 
which  the  peculiar  circumstances  of  this  country  make  neces- 
sary, extends  over  all  our  navigable  waters,  whether  lake  or 
liv^,  and  however  far  removed  from  the  presence  or  influence  of 
the  tide.  This  question  was  ably  and  fully  argued.  The  court 
were  nearly  unanimous  in  their  opinion ;  and  maintained  it  by  a 
reasoning  which  is  founded  upon  certain  and  pertinent  facts, 
and  which  has  in  itself  a  force  which  we  deem  inevitable.  We 
consider  it,  therefore,  finally  settled,  both  by  the  weight  of  the 
authority,  and  by  the  conclusiveness  of  the  argument,  that  by 
the  law  of  this  country,  the  admiralty  jurisdiction  extends  over 
all  navigable  waters,  without  respect  to  the  tide.^ 


1  In  cases  of  tort,  the  admiralty  jurisdiction  always  depended,  of  coarse,  upon  local* 
ity,  for  thexs  was  nothing  else  to  guide  it.  But  the  trials  in  the  admiralty  courts  being 
without  a  jury,  the  English  government,  as  has  been  said,  were  willing  to  prevent  any* 
usurpation  of  authority  by  the  admiralty  courts,  and  therefore  the  statutes  of  13th  and 
IStli  Rich.  II.  were  passed.  The  admiralty  always  contended  that  these  statutes  wera 
only  intended  to  prevent  their  meddling  with  things  relating  to  the  land,  and  were  not 
intended  to  abridge  their  real  jurisdiction,  particularly  as  the  13  Rich.  II.  refers  par-^ 
ticularly  to  their  jurisdiction  in  the  time  of  King  Edward  III.,  and  confirmed  the 
same.     See  De  Lovio  v.  Boit,  2  Gallis.  398,  420. 

But  it  was  the  aim  of  Lord  Ccke,  in  those  efforts  of  his  to  which  we  have  already 
referred,  to  make  locality  the  boundary  in  cases  of  contract ;  a  thing  which  had  not 
been  attempted  before  his  time.  The  unreasonableness  and  inconvenience  of  this  rale». 
compelled  the  common  law  courts  to  relax  it  in  cases  of  seaman's  wages,  and  then 
they  began  to  reflect  upon  what  jurisdiction  in  admiralty  rested ;  and  all  have  since 
aclmowledged  that  in  cases  of  contract^  the  Mbject-matter,  and  not  the  locality,  deter- 
mined the  jurisdiction.  Menetone  v.  Gibbons,  3  T.  R.  267,  is  the  leading  case  upon 
this  subject.    See  also,  Waring  v.  Clarke,  5  How.  441,  459. 

But  the  courts  of  this  country  have  never  paid  much  attention  to  the  English  inter- 
pretations of  admiralty  jurisdiction.  The  colonies  had  each  an  admiralty  court  witlv 
powers  equal  to  the  largest  claimed  by  the  admiralty,  even  under  Edward  in.  The- 
States  delegated  to  the  federal  government,  their  separate  "  admiralty  and  maritime^ 
jurisdiction,"  using  these  words  in  their  largest  sense ;  which  was  Uie  sense  in  whichi 
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-  It  is  trae  that  an  advantage  is  lost  by  the  abandonmeat  of  the 
old  limitatioii ;  and  it  is  the  advantage  of  a  line  of  distinction 
which  was  well  defined  and  easily  ascertainable.  Whether  a 
particular  location  is  within  the  definition  of  '^  navigable  waters/' 
may  often  be  a  question  of  some  difficuliy.  But  this  question 
must  depend  in  each  case  upon  the  peculiar  facts  thereof.^ 
Under  the  statute  of  1845,  the  district  court  has  no  jurisdiction 
over  a  contract  of  affreightment  for  the  carriage  ,of  goods  be- 
tween two  ports  of  the  same  State,  though  in  a  general  ship 
whose  principal  voyage  is  between  ports  of  difierent  States.^ 


they  are  undentood  in  every  coantiy  in  Earope,  England  excepted,  and  the  sense  in 
which  they  had  been  used  here  for  a  long  time.  And,  without  a  word  being  said  as  to 
the  very  narrow  jarisdiction  of  the  English  conrt  in  any  of  the  debates  or  treatises 
contemporary  with  the  formation  of  the  constitution,  the  decisions  of  the  courts  imme- 
diately after  the  formation  of  our  present  goreniment,  pat  a  oonstrucfeion  on  the  gnnts 
incompatible  with  the  English  mle.  Waring  v,  Clarke,  5  How.  441 ;  New  Jersey 
Steam  Nay.  Co.  v.  Merchant's  Bank,  6  How.  344 ;  The  Huntress,  Daveis,  93,  note. 
And  now,  by  the  decision  in  the  case  of  The  Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  the  navigable  lakes  and  riTois  of  the  United  States  are  considered  similar  in  some 
respects  to  the  sea.  The  arguments  against  this  jurisdiction  of  the  admiralty  courts, 
have  simply  asserted  that  admiralty  meant  here  just  what  it  did  in  England  at  the  time 
of  our  Kerolution,  and  that  the  common  law  is  our  only  guide  in  interpreting  our  con- 
stitution. Woodbury y  J.,  in  his  dissenting  opinion  in  Waring  v.  Clarke,  5  How.  441 ; 
and  Johnson,  J.,  in  Ramsay  v.  Allegro,  12  Wheat.  611 ;  have  stated  the  whole  aign- 
ment,  with  all  the  authority,  in  favor  of  the  limited  jurisdiction. 

1  In  Jackson  v.  Steamboat  Magnolia,  20  How.  296,  it  was  held  that  the  court  had 
jurisdiction  in  case  of  a  collision  which  occurred  on  the  Alabama  River  two  hundred 
miles  above  tide  waters.  And  it  was  distinctly  declared  that  the  admiralty  jurisdic- 
tion exercised  over  the  great  navigable  rivers  of  the  West  was  not  by  virtue  of  the 
Act  of  1845,  but  under  the  Judiciary  Act,  which  declared  the  jurisdiction  to  extend  to 
all  waten  which  are  navigable  from  the  tea,  by  vessels  of  ten  or  more  tons  burden.  See 
also,  Frets  v.  Bull,  12  How.  466.  In  Williams  v.  The  Baige  Jenny  Lind,  1  Newb.  Adm. 
443,  and  in  the  case  of  Eads  v.  The  Steamboat  H.  D.  Bacon,  1  Newb.  Adm.  274, 
claims*for  salvage  compensation  on  the  Mississippi  were  enforced ;  and  in  McGinnis  v. 
The  Fontiac,  1  Newb.  Adm.  130,  one  for  salvage  on  the  Ohio,  was  entertained.  Under 
the  Act  of  1846,  it  has  been  hold  that  the  court  has  not  jurisdiction  of  a  claim  for 
wages  for  services  rendered  on  a  canal  boat  on  the  Epe  Canal,  between  New  York  and 
Buffalo,  on  the  ground  that  the  canal  did  not  connect  navigable  lakes.  McCormick  v. 
Ives,  Abbott,  Adm.  418.  But  the  Welland  Canal,  which  connects  Lake  Erie  with  Lake 
Ontario,  has  been  declared  to  be  a  navigable  water  within  the  meaning  of  the  statute. 
Scott  V.  The  Young  America,  1  Newb.  Adm.  1 01. 

*  Allen  V.  Newberry,  U.  S.  Supreme  Court,  Dec.  T.  1858,  7  Am.  Law  Register, 

436.    It  was  also  suggested,  though  not  decided,  that  in  such  a  case,  where  the  vessel 

had  cargo  on  board  to  be  carried  betTV^een  ports  of  the  same  State,  as  well  as  between 

ports  of  different  States,  in  cases  of  sale  or  bottomry  of  the  cargo  for  relief  of  the  ves- 

.  sel  in  distress,  of  voluntary  stranding  of  the  ship,  jettison,  and  the  like,  the  court  would 
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There  appears  to  be  some  misconception  as  to  the  effect  of 
the  decision  of  the  supreme  court  upholding  the  constitution- 
ality of  the  Act  of  1845.  It  is  said  that  if  the  statute  is  consti- 
tutional on  the  ground  ^'  that  the  lakes  and  navigable  waters 
connecting  them  are  within  the  scope  of  admiralty  and  mari- 
time jurisdiction,  as  known  and  understood  in  the  United  States 
when  the  constitution  was  adopted, ....  it  is  a  serious  question 
whether  the  Aot  of  1845  is  not  superseded  and  rendered  nuga- 
tory by  the  decision  of  the  supreme  court"  ^  But  this,  we 
think,  is  a  conclusion  which  is  by  no  means  warranted  from  the 
premises.  It  is  true  that  the  provision  of  the  constitution  of 
the  United  States  is  broad  enough,  according  to  the  decision  of 
the  supreme  court,  to  cover  the  lakes  as  well  as  rivers  navigable 
from  the  sea.  But  the  Act  of  1789,  only  conferred  jurisdiction 
over  cases  arising  on  rivers  navigable  from  the  sea.  The  Act  of 
1845,  was  therefore  necessary  to  enable  the  courts  to  act  on 
cases  arising  on  the  lakes  and  navigable  waters  connecting  the 
Same.  And  we  think  it  is  clear  that  in  cases  un^^er  the  Act  of 
1845,  the  courts  must  proceed  in  accordance  with  its  provisions. 


deal  incidentally  with  the  subject.  The  precise  meaning  of  the  language  used  by  the 
conrt  is  doubtfal,  and  it  is  not  yery  apparent  whether  they  mean  that  in  the  cases  m^i- 
tioned,  the  court  would  exercise  jurisdiction  oyer  the  cargo  shipped  from  one  port  to 
another  in  the  same  State,  by  itself,  or  whether  they  mean  that  haying  jurisdiction  oyer 
the  cargo  shipped  to  a  different  State  they  would,  in  order  to  make  a  proper  decree, 
take  jurisaiction  also  oyer  the  other  caigo. 

1  'this  is  the  language  of  Mr.  Justice  CoiUding,  in  his  treatise  on  Admiralty  Jurisdic- 
tion, Vol.  1,  2d  ed.  p.  17.  And  Mr.  Justice  WtUanSf  in  the  district  of  Michigan,  in 
enforcing  a  claim  for  wages  on  a  yoyage  between  Detroit  and  Buffalo,  took  occasion  to 
say  that  **  the  jurisdiction  of  this  court,  in  cases  of  admiralty,  does  not  rest  upon  the 
statute  of  1845,  but  upon  the  constitution  of  the  United  States,"  etc.  Franconet  v.  The 
Propeller  Backus,  I  Newb.  Adm.  1.  This  decision  was  giyen  in  1852,  but  in  1856,  the 
same  judge  stated  the  law  more  accurately.  He  said :  "  This  conrt  derives  its  jurisdic- 
tion from  the  constitution  of  the  United  States,  and  the  acts  of  congress  made  in  pur^ 
suance  thereof.  ....  The  Act  of  1845  did  not  enlai^  the  jurisdiction  of  the  national 
courts  as  to  questions  of  admiralty,  but  merely  conferred  a  new  jurisdiction  on  the 
district  court."  Scott  v.  The  Young  America,  I  Newb.  Adm.  101.  In  a  case  decided 
in  the  Northern  District  of  Ohio  in  1856,  Bir.  Justice  WxUson  ruled  that  the  decision 
in  the  case  of  The  Propeller  Genesee  Chief  v.  Fitzhugh,  "placed  the  admiralty  juris- 
diction of  the  lakes  upon  the  same  basis  as  that  of  the  tide  and  salt  waters."  And  that 
"independent  of  the  Act  of  1845,  the  maritime  law  has  the  same  application  to  cases 
on  the  lakes  as  it  has  to  those  upon  tide  water,  not  only  in  matters  of  jurisdiction,  but 
also  in  forms  of  procedure  and  practice."  Parmlee  v.  The  Propeller  Charles  Mears,  1 
Newb.  Adm.  197.  See  also,  Wolyerton  v.  Lacey,  in  the  same  court,  18  Law  Reporter, 
672. 
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Mixed  cases  often  come  before  the  admiralty  courts,  in  which 
the  services  are  tendered,  or  the  claims  arise,  partly  on  land  and 
partly  at  sea.^  As  if  goods  are  on  shore  when  embezzled,  or 
salvage  services  are  continued  after  the  cargo  is  landed;  and 
in  such  cases  admiralty  takes  jarisdictioir  if  the  services  or  claims 
are  principally  or  substantially  maritime ;  the  word  maritime, 
here,  of  course,  now  referring  to  the  lakes  and  navigable  waters 
connecting  the  same,  as  well  as  to  the  ocean  and  tide  rivers. 

Liens,  similar  to  those  in  admiralty,  may  be  given  by  local 
law  in  reference  to  places,  or  subjects  or  contracts  not  properly 
within  admiralty  jurisdiction ;  and,  until  we  are  compelled  to 
hold  the  contrary,  by  authoritative  and  decisive  adjudication,  we 
shall  hold,  that  the  courts  of  admiralty  will  enforce  these  so  far 


^  In  United  States  v.  Coombs,  12  Pet  72,  76,  the  court  said,  that  "^ixed  cases 
•may  arise,  and  often  do  arise,  where  the  acts  and  services  done  are  of  a  mixed  na- 
rtore ;  as,  where  salvage  services  are  performed  partly  on  tide  waters  and  partly  on  the 
shore,  for  the  preservation  of  the  property  saved ;  in  which  the  admiralty  jorisdiction 
has  been  constantly  exercised  to  the  extent  of  decreeing  salvage.  That  this  is  a  right- 
ful exercise  of  jurisdiction  by  our  courts  of  admiralty,  was  assumed  as  the  basis  of 
much  of  the  reasoning  of  this  court  in  American  Ins.  Co.  v.  Canter,  1  Pet.  511.  It 
has  also  been  asserted  and  enforced  by  Lord  StoweU,  on  various  occasions ;  and  espeo- 
Jally  in  The  Augusta  or  Eugenie,  1  Hagg.  Adm.  16;  The  Jonge  Nicholaas,  1  Hagg. 
Adm.  201 ;  The  Rainger,  2  Hagg.  Adm.  42;  The  Happy  Return,  2  Hagg.  Adm.  198. 
See  also.  The  Henry  of  Philadelphia,  1  Hagg.  Adm.  264 ;  The  Vesta,  2  Hagg..  Adm. 
189 ;  The  Salacia,  2  Hagg.  Adm.  262."— We  hold  this  doctrine  to  be  law.  But  some 
of  the  authorities  cited  are  very  far  from  proving  that  Lord  Stowell  asserted  and 
enforced  the  above  doctrine.  The  Augusta  or  Eugenie,  1  Hagg.  Adm.  16,  which  is 
.the  principal  case  relied  upon,  was  entertained  principally,  if  not  solely,  on  the  gfound 
•that  the  subject-matter  was  a  perquisite  of  the  crown.  The  100/.  given  to  the  suer  was 
not  salvage.  The  Jonge  Nicholaas,  1  Hagg.  Adm.  201,  simply  decided,  what  expenses 
:of  preserving  the  cai^  were  chargeable  on  that  part  of  the  cargo  which  was  to  be  sold 
•duty  free,  under  the  statute.  The  Rainger,  2  Hagg.  Adm.  42,  does  not  seem  to  confirm 
the  doctrine.  The  others  are  simply  salvage  cases.  The  law  as  thus  stated,  appears  to 
have  been  held  in  courts  of  common  law ;  for  it  has  been  laid  dowri,  that  if  the  libel 
is  founded  on  one  single  continual  act  which  was  principally  upon  the  sea,  though  a  part 
was  on  the  land,  as,  if  the  mast  of  a  ship  be  taken  upon  the  sea,  though  it  be  afterwards 
broDght  ashore,  no  prohibition  lies.  Com.  Dig.  Adm.  F.  5 ;  1  RoUe,  Abr.  533, 1. 13 ; 
which  are  but  one  citation.  Mr.  Justice  Story  also  cites,  in  12  Pet.  77,  Com.  Dig. 
Adm.  E.  12 ;  but,  not  accurately.  Nothing  under  E.  gives  any  support  to  this  view. 
The  doctrine  laid  down  may  be  better  supported  by  the  following  authorities.  "  The 
court  of  admiralty  has  jurisdiction  of  a  ship  taken  on  the  seia,  being  stranded  or  dam- 
aged in  the  haven."  This  evidently  means  salvage  cases.  Com.  Dig.  Adm.  F.  6 ; 
Turner  r.  Smith,  1  Sid.  367 ;  Turner  v.  Neele,  1  Lev.  243.  And,  "  when  admiralty  has 
cognizance  of  the  principal  cause,  it  shall  have  jurisdiction  over  the  incidents."  Radley 
V,  Egglesfield,  2  Saund.  260, 1  Vent.  173, 174,  2  Lev.  25  ;  Anonymous,  I  Vent.  308; 
Anonymous,  Cro.  Eliz.  685 ;  Com.  Dig.  Adm.  F.  6  ;  Tremoulin  v.  Sands  (9  W.  3) 
Comb.  462,  463  ;  6  Yiner's  Abr.  516. 
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as  they  appertain  to  maritime  matters ;  as  the  liens  of  material- 
men on  a  ship  in  a  borne  port ;  but  they  will  not  enlarge  their 
jurisdiction  to  enforce  the  local  laws  over  matters  not  cogniKablcj 
in  admiralty.^  We  cannot  doubt  that  our  district  courts  would 
enforce  by  their  admiralty  process,  a  lien  on  a  ship  given  by 
a  foreign  government  or  law/  when  that  ship  was  in  a  port 
within  the  jurisdiction  of  the  court  Why  should  the  statutes 
of  our  own  States,  and  esfieeially  of  a  State  in  which  the  couvt 
is  sitting  have  less  power,  or  be  entitled  to  less  regard?^  We 
shall  reour  to  this  topic  again« 

Id  cases  of  prize,  however,  the  admiralty  jurisdiction  appears  to 
depend  whoUy  on  the  subjectrmatter  without  a  controlling  refer^' 
ence  to  place;  and  captures  by  land,  if  by  any  cooperation  with 
a  naval  force,  are  within  the  jurisdiction.  In  our  note  we  shall 
endeavor  to  exhibit  the  present  condition  of  the  adjudication  on 
this  subject* 


^Mi*«^-««iM 


^  We  have  already  anticipated  this  question  to  some  extent,  in  oar  first  volume^ 
p*  501,  n.  2;  and  only  add  here  a  case  which  was  decided  soon  after  that  portion  of 
oar  work  was  in  press,  together  with  a  new  rule  of  the  Supreme  Court  of  the  United 
States.    The  case  referred  to  is  The  Richard  Bosteed,  U.  S.  D.  C,  Mass.,  Oct.  1858, 
21  Iaw  Reporter,  601,  in  which  it  was  decided  that  a  lien  given  hy  a  statute  of  Massa- 
chusetts for  lahor  in  hoildiog  a  vessel,  could  be  enforced  in  admiralty.    The  case  of 
The  People's  Ferry  Company  v.  Beers,  20  How.  393,  was  reviewed  at  length,  and  the 
letfucncd  judge  came  to  the  conclusion  that  the  contract  for  building  a  vessel  is  a  mari- 
time contract,  and  if  a  lien  is  given  by  a  State  court  it  will  be  enforced  in  admiralty. 
The  12th  admiralty  rule  of  the  supreme  court,  referred  to  in  Vol.  1,  p.  501,  n.  2,  has 
also  been  repealed,  and  a  new  one  substituted,  which  went  into  operation  on  the  1st  - 
day  of  May,  1859.    This  makes  the  same  provision  as  the  former  rule  in  respect  to 
foreign  ships,  and  then  provides  that  "  the  like  proceeding  in  personam  but  not  in  rem.  „. 
shall  apply  to  cases  of  domestic  ships  for  supplies,  repairs,  or  other  necessaries."    See  , 
also,  post,  ch.  8. 

^  See  the  case  of  The  Bark  Havana,  U.  S.  D.  C,  Mass.,  22  Law  Reporter,  150. 
In  this  case  the  court  enforced  the  lien  given  to  a  master  for  his  wages  by  the  English 
statute  of  17  and  18  Vict.  c.  104.    The  vessel  was  owned  in  St.  Johns,  New  Bruns-, 
wick.    The  case  was  decided  on  the  ground  that  the  statute  gave  not  only  a  remedy,  but . 
also  a  rights  and  that  the  lien  should  be  enforced  wherever  the  tJunff  could  be  found. 

B  It  may  now  be  considered  settled  law,  that  the  courts  of  the  United  States,  under 
the  Judiciary  Act  of  1789,  ch.  20,  1  U.  S.  Stats,  at  Large,  73,  have,  by  the  delegation 
of.  all  civil  causes  of  admiralty  and  maritime  jurisdiction,  at  least  as  full  jurisdiction  of 
all  causes  of  prize  as  the  admiralty  in  England.  The  Cargo  of  the  Ship  Emulous, 
1  QalUs.  563,  573.  See  also.  Glass  v.  The  Sloop  Betsey,  3  Dall.  6 ;  1  Kent,  Comm. 
355,  356.  The  case  of  Lindo  v,  Rodney,  2  Doug.  613,  note,  Qxed  the  jurisdiction 
of  the  High  Court  of  Admiralty  in  England  in  cases  of  prize.  It  was  there  said,  that 
on  the  breaking  out  of  a  war,  a  special  commission  issues  to  the  Lord  High  Admiral, 
to  require  the  court  of  admiralty  to  take  jurisdiction  in  prize  causes.    But  see  Ex  parte 

VOL.  IL  43 
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SECTION  IL 

THE  EXTENT    OF    ADMIBALTY  JURISDICTION  AS    DETERMINED   BY  THE 

SUBJECT-MATTER  OF  THE  ACTION. 

The  history  of  this  question,  both  in  England  and  in  this 
country,  is  very  interesting.  It  is  not  easy  to  define  with  much 
precision  the  jurisdiction  of  these  courts  under  the  earlier  Nor- 
man kings ;  but  there  is,  perhaps,  sufficient  authority  for  saying, 
that,  for  some  centuries  before  Rtchard  II.,  it  extended  tq  all 
maritime  contracts,  and  ail  offences  on  the  high  seas  or  tide 
waters.^    But  these   courts   had  no  juries;  and  were  in  this 


li^nch,  I  Madd.  15,  cited  in  3  Wheat.  558,  note.  QaestionB  of  prize  or  no  prise,  or 
by  whom  taken,  mast  be  decided  by  the  jndge  of  the  high  court  of  admiralty,  and 
<:Sinnot  be  tried  at  common  law.  Mitchell  v.  Rodney  (in  error),  2  Bro.  P.  C.  423.  See 
also.  Faith  v.  Pearson,  2  Marsh.  133,  6  Taunt.  439,  4  Camp.  357,  Holt,  113 ;  Pritch- 
ard's  Dig.  Prize,  17-^5.  When  a  capture  is  made  at  land  by  the  assistance  of  a  fleet, 
all  questions  concerning  the  property  captured  belong  exdusively  to  the  jurisdiction  of 
the  high  court  of  admiralty. .  Lindo  v,  Bodney,  2  Doug.  €13,  n. 

All  title  to  sea  prize  must  be  derived  from  commissions  under  the  admiralty,  which 
is  the  great  fountain  of  maritime  authority,  and  a  military  force  on  land  is  not  invested 
with  any  commission  so  derived.  A  capture,  therefore,  at  sea,  made  by  such  a  force 
on  land,  enures  to  the  benefit  of  the  lord  high  admiral.  The  Bebeckah,  1  Bob. 
Adm.  227,  235. 

All  questions  of  prize  are  to  be  decided  by  the  court  of  admiralty,  and  by  no  other. 
Therefore,  in  Glass  v.  The  Sloop  Betsey,  3  Dall.  6,  it  was  held  that  the  district  court 
oould  take  cognizance  of  a  suit  brought  by  the  captured  ship,  against  her  captors,  who 
were  foreigners  (Fnnch),  and  had  sent  Uieir  prize  into  Baltimore,  to  be  adjudicated 
upon' by  the  French  consul.  The  court  also  held  that  the  jurisdiction  over  Frendi 
prizes  heretofore  held  by  French  consuls  in  this  country,  was  not  of  right. 

^  In  De  Lovio  v.  Boit,  2  Gallis.  398,  406,  Mr.  Justice  Story,  affcer  a  comprehensive 
review  of  all  the  authorities,  states  the  following  to  be  his  conclusions.  "  At  all  events, 
it  cannot  be  denied  on  these  authorities,  that  before  and  in  the  reign  of  Edward  m., 
the  admuralty  exercised  jurisdiction,  1st,  over  matters  of  prize  and  its  incidents;  2d, 
over  torts,  injuries,  and  oflences,  in  ports  within  the  ebb  and  flow  of  the  tide,  on  the 
British  seas  and  on  the  high  seas ;  3d,  over  contracts  and  other  matters  regulated  and 
provided  for  by  the  laws  of  Oleron  and  other  special  ordinances,  and  4th  (as  the 
commission  of  Bobert  de  Herle  shows),  over  maritime  causes  in  general."  This  vkw 
of  the  admiralty  jurisdiction  in  the  reign  of  Edward  III.,  is  admitted  to  be  correct. 
See  1  Kent,  Comm.  368.  See  also  the  opinion  of  Johnson,  J.,  dissenting,  in  Bamsay  v. 
Allegre,  12  Wheat.  611.  In  fiict,  all  the  ancient  learning  is,  as  we  have  intimated, 
collected  in  De  Lovio  v.  Boit,  and,  whatever  may  be  the  difference  of  opinion  as  to  its 
general  doctrine,  or  as  to  the  particular  point  which  it  decides,  there  is  no  dispute  as  to 
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respect  strongly  opposed  both  to  the  popular  will  and  the  princi- 
ples of  English  jurisprudence.  The  judges  and  officers  of  all 
the  courts  of  England  then  depended  for  their  support  and 
emolument  mainly  on  their  fees  and  perquisites;  and  these 
again  upon  the  extent  of  their  business.  They  were,  therefore, 
in  some  measure,  rivals,  of  each  other.  We  have  already  con- 
sidered th^{  subject  somewhat,  in  treating  of  admiralty  jurisdic- 
tion, as  determined  by  place.  The  conflict  in  relation  to  the 
questions  of  jurisdiction,  as  affected  by  the  subject-matter  in 
controversy,  was  still  more  urgent.  And  the  endeavors  of  the 
common  law  and  equity  courts  to  restrict  the  courts  of  admi^ 
ralt^,  or  in  other  words  to  exclude  from  that  court  and  draw  to 
themselves  a  portion  of  its  business,  were  eminently  successful. 
In .  its  administration  of  justice,  the  admiralty  court  conformed 
in  no  respect  to  the  common  law,  and  did  not  acknowledge  the 
authority  of  any  of  its  rules.  It  governed  itself  wholly  by  mar- 
itime usages  and  customs,  and  by  the  ancient  laws  of  the  seas, 
and  the  forms  and  procedures  of  other  maritime  courts  of 
Europe.  All  this  opened  it  to  attack,  and  cmer  a  considerable 
straggle,  certain  statutes  were  passed  in  the  reign  of  Richard  II., 
which  were  certainly  intended  to  lessen  the  jurisdiction  of  admi- 
ralty very  much,  and  which  did  lessen  it  in  fact,  and  by  the  con- 
struction of  the  common  law  courts,  far  more  perhaps  than  was 
intended.  The  admiralty  courts  did  not  consent  to  this  construc- 
tion ;  but,  nevertheless,  their  jurisdiction  was  gradually  abridged, 
until,  at  the  adoption  of  our  constitution,  it  embraced,  in  fact, 
very  much  less  than  its  original  or  early  extent.  The  question 
then  arose'  in  this  country  what  was  meant  by  the  words 
"admiralty"  and  "maritime  jurisdiction?"  Did  they  mean 
that  jurisdiction  as  it  originally  existed  in  England;  or  tIs  it 
existed  when  our  constitution  was  formed ;  or  as  it  stood  at  any 
intermediate  period  ?  We  are  indebted  for  the  true  answer  to 
the  firmness  and  intelligence  of  the  judges  who  administered  the 
law  of  admiralty  at  the  time  these  questions  came  up  for  adju- 
dication, and  we  may  be  permitted  to  refer  more  specifically  to 
Chief  Justice  Marshall  and  his  associates  Mr.  Justice  Story  and. 


its  general  accaracy.    The  cases  cited  by  Lord  Coke  to  disprove  this  jarisdiction,  are 
shown  to  **  fail  of  tiieir  intended  purpose,  and  leaje  the  current  of  authority  flowing; 
with  an  nniform  and  irresistible  force  in  its  favor."^ 
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Mr.  Justice  Washington.  After  a  conflict  of  some  duration, 
we  may  consider  it  as  settled,  not  perhaps  that  our  admiralty 
jurisdiction  is  coequal  with  that  of  the  original  English  or  that 
of  the  continental  European  admiralty,  but  rather  that  defined 
by  the  statutes  of  Richard  II.  under  the  construction  given  to 
them  by  the  contemporary  or  immediately  subsequent  courts  of 
admiralty.  In  general,  and  as  a  definition,  there  seeips  to  be  no 
other  rule  than  that  our  admiralty  jurisdiction  embraces  all 
maritime  contracts,  torts,  injuries  or  offences.^ 


1  The  admiraltj  jariBdiction  in  this  coantry  as  to  the  snbjectB  to  which  it  attaches, 
may  fairly  be  said  to  have  for  its  basis,  the  jarisdiction  of  such  courts  in  the  time  of 
Edward  III. ;  and  the  decisions  of  oar  own  courts  on  the  subject,  have  so  fully  ex- 
pounded and  discussed  the  maritime  law,  that  we  need  not  go  beyond  our  own  reports, 
to  find  most  of  the  law.  Little  attention  has  been  paid  to  those  decisions  of  the 
English  common  law  courts,  which  confined,  within  limits  unreasonably  narrow,  the 
jarisdiction  of  the  high  court  of  admiralty.  Not  bound  by  precedents,  except  so  fiv  ae 
they  were  consistent  with  reason,  our  courts  took  their  powers  from  the- constitu- 
tion  and  congress,  and^ie  admiralty  jarisdiction  was  restored  to  its  original  rightful 
and  convenient  limits,  from  which  it  had  never  been  driven,  except  by  the  jealousy 
of  the  oommon-Iaw  lawyers,  and  which  it  has  always  kept  in  all  other  countries.  The 
attempts  of  Lord  Coke  to  apply  the  statutes  of  Rich.  II.  to  contracts,  and  which,  if 
successful  and  consistent  in  themselves,  would  have  deprived  the  admiralty  of  cognizance 
even  of  seamen's  wages,  and  bottomry  bonds,  were  successful  but  a  short  time,  and  now, 
by  acts  of  parliament,  much  of  the  original  jurisdiction  has  been  restored.  Of  the 
many  cases  which  might  be  cited  on  this  point,  perhaps  De  Lovio  t;.  Boit,  2  Gallis.  396, 
and  Waring  v.  Clarke,  5  How.  441,  may  be  considered  as  the  most  instructive. 

As  to  the  restrictive  statutes  of  Rich.  II.,  we  quote  the  following  remarks  from  De 
Lovio  V.  Boit,  2  Gallis.  898, 420.  "  In  the  construction  of  these  statutes,  the  admiralty 
has  uniformly  and  without  hesitation  maintained,  that  they  were  never  intended  to 
abridge  or  restrain  the  rightful  jurisdiction  of  that  court ;  that  they  wen  meant  to  ta^e 
away  any  pretence  of  entertaining  suits  upon  contracte  arising  wholly  upon  land,  and 
referr^  solely  to  terrene  affairs,  and  upon  torts  or  injuries,  which,  though  arising  in 
ports,  were  not  done  within  the  ebb  and  flow  of  the  tide ;  and  that  the  language  of  those 
statutes,  as  well  as  the  manifest  object  thereof,  as  stated  in  the  preambles  and  in  the 
petitions  on  which  .they  were  founded,  is  fully  satisfied  by  this  exposition.  So  that, 
•consistently  with  these  statutes,  the  admiralty  may  still  exercise  jarisdiction,  1,  over 
torts  and  injuries  npon  the  high  seas,  and  in  ports  within  the  ebb  and  flow  of  the  tide, 
and  in  great  streams  below  the  first  bridges ;  2,  over  all  maritime  contracts,  arising  at 
home  or  abroad ;  3,  over  matters  of  prize  and  its  incidents.  On  the  other  hand,  the 
courts  of  common  law  have  held  that  the  jarisdiction  of  the  admiralty  is  confined  to  con- 
tracts and  things  exclusively  made  and  done  upon  the  high  seas,  and  to  be  executed  upon 
the  high  seas ;  that  it  has  no  jurisdiction  over  torts,  offences,  or  injuries  done  in  port, 
within  the  bodies  of  coutfties,  notwithstanding  the  place.s  be  within  the  ebb  and  flow  of 
the  tide ;  nor  over  maritime  contracts  made  within  the  bodies  of  counties  or  beyond 
sea,  although  they  are  in  some  measure  to  be  executed  upon  the  high  seas;  nor  of  con- 
tracts made  upon  the  high  seas  to%e  executed  upon  land,  or  touching  things  not  in 
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But  the  question  still  remains,  what  contracts  or  what  torts 
are  maritime.  We  may  say  that  within  this  term  are  certainly 
included  salvage;^  bonds  of  bottomry,  respondentia  or  hypotheca- 
.  tion  of  ship  and  cargo ;  ^  seamen's  wages ;  ^  seizures  under  the 
laws  of  impost,  navigation,  or  trade ;  ^  and  cases  or  questions  of 
prize  or  ransom.^  Nor  should  we  hesitate  to  place  with  almost 
equal  certainty,  with  these,  all  charter-parties  ^  and  contracts  of 


their  own  nature  maritime,  sach  as  a  contract  for  payment  of  money ;  nor  of  any  con- 
tracts, which,  though  maritime  and  made  at  sea,  are  under  seal  and  contain  unasual 
stipulations."  It  is  plain  that  all  the  above  interpretation  is  not  now,  nor  has  for  a 
long  time,  been  accepted.  The  attempt  toutransfer  the  test  of  locality  to  contracts  was 
met  in  Menetone  v.  Gibbons,  3  T.  R.  267,  269,  where  it  is  expressly  laid  down  that,  in 
cases  of  contracts,  the  subject-matter  governs  the  admiralty  jurisdiction.  See  Waring  v, 
Clarke,  5  How.  441, 459 ;  and  ante,  p.  501,  n.  1  Among  the  most  important  cases  in 
which  the  admiralty  jurisdiction  of  this  country  has  been  considered,  besides  those  already 
cited  in  this  note,  are  The  Huntress,  Daveis,  93 ;  Peele  v.  Merchants'  Ins.  Co.  3  Mason, 
28 ;  Read  v.  The  Hull  of  a  New  Brig,  1  Story,  244 ;  Hale  v.  Washington  Ins.  Co.,  2 
Story,  176 ;  Ramsay  v.  Allegre,  12  Wheat.  611 ;  United  States  t;.  Sch.  Sally,  2  Cranch, 
406 ;  United  States  v,  Sch.  Betsey,  4  Cranch,  444 ;  New  Jersey  Steam  Navigation  Co. 
V.  Merchants'  Bank,  6  How.  344 ;  United  States  v.  La  Vengeance,  3  Dall.  297 ;  Min* 
turn  V.  Maynard,  17  How.  477 ;  Bogart  v.  Steamboat  John  Jay,  17  How.  399 ;  Ward  v. 
Peck,  18  How.  267;  Schuchardt  v.  Ship  Angelique,  19  How.  239;  Vandcwater  v. 
Mills,  19  How.  82 ;  Taylor  v.  Caxryl,  20  How.  583 ;  Jackson  v.  Steamboat  Magnolia, 
20  How.  296. 

1  United  States  v.  Coombs,  12  Pet.  72;  American  Ins.  Co.  v,  356  Bales  of  Cotton, 
I  Pet.  511.  The  admiralty  jurisdiction  is  asserted  in  salvage  questions  between  for-* 
dgners,  in  Mason  v.  The  Blaireau,  2  Cranch,  240. 

^  The  Aurora,  1  Wheat.  96;  Blaine  v.  Ship  Charles  Carter,  4  Cranch,  328;  The 
Virgin,  8  Pet.  538;  The  Fortitude,  3  Sumn^,  228 ;  The  Brig  Ann  C.  Pratt,  1  Curtis, 
C.  C.  340 ;  Affirmed,  Carrington  v.  Pratt,  18  How.  63.  See  also  Menetone  v.  Gib- 
bons, 3  T.  R.  267. 

'  See  cases  cited  ante,  Vol.  I.  p.  441-478. 

^  Act  of  1789,  ch.  20,  4  9, 1  U.  S.  Stats,  at  Large,  76. 

*  Glass  V.  Sloop  Betsey,  3  Dall.  6.  In  this  case  the  commander  of  a  French  priva- 
teer captured  a  vessel  on  the  high  seas  and  sent  her  into  Baltimore  to  be  adjudicated:^ 
upon  by^ie  French  consul,  as  was  then  to  some  extent  the  practice.  The  owners  of 
the  vessel  and  cargo  filed  a  libel  in  the  District  Court  of  the  United  States,  claiming 
restitution  on  the  ground  that  the  vessel  belonged  to  subjects  of  the  king  of  Sweden, 
and  that  the  caigo  was  owned  jointly  by  Americans  and  Swedes.  A  plea  to  the 
jurisdiction  was  filed,  but  it  was  overruled,  and  the  court  was  also  of  the  opinion  that 
no  foreign  power  could  of  right  "  institute  or  erect  any  court  of  judicature  of  any  kind, 
within  the  jurisdiction  of  the  United  States,  but  such  only  as  may  be  warranted  by,  and 
be  in  pursuance  of  treaties." 

^  The  Sch.  Volunteer,  1  Sumner,  551 ;  Certain  Logs  of.  Mahogany,  2  id.  589 ;. 
Arthur  v,  Sch.  Cassius,  2  Story,  81 ;  Drinkwater  v.  Brig  Spartan,  Ware,  149.    It 
has  been  held,  however,  that  an  action  ta  rem  will  not  lie  for  the  misrepresentation  or 
concealment  of  facts  by  her  master  or  owner  in  respect  to  the  tonnage  or  capacity, 
of  a  vesseL    The  Eli  Whitney^  1  Blatchf.  C.  C.  360. 

43* 
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affreightments,^  on  voyages  made  between  different  States ;  but 
the  act  of  1845,  relating  to  the  lakes  and  navigable  waters  con- 
necting the  same,  gives  no  jurisdiction  over  the  domestic  com- 
merce of  a  State,  that  is,  over  contracts  for  carrying  goods  be- 
tween ports  and  places  in  the  same  state.*  There  is,  however,  a 
general  admiralty  jurisdiction  over  a  contract  for  the  conveyance 
of  a  passenger  in  a  vessel,  aside  from  this  statute,^  and  we  pre- 


^  New  Jersey  Steam  Nay.  C!o.  v.  Merchants'  Bank,  6  How.  344 ;  Rich  v.  Lambert, 
12  id.  347  ;  The  Sch.  Reeside,  2  Sumner,  567 ;  The  Rebecca,  Ware,  188 ;  The  Phebe, 
id.  263 ;  The  Paragon,  id.  322.  In  New  Jersey  Steam  Nar.  Co.  v.  Merchants'  Bank, 
supra,  a  libel  in  personam  for  breach  of  a  contract  of  affreightment  between  the  cities 
of  Providence  and  New  York,  was  maintained.  On  page  892,  the  conrt  disposed  of 
the  objection  that  the  suit  was  in  personam,  as  follows :  "  If  the  cause  is  a  maritime 
cause,  subject  to  admiralty  cognizance,  jurisdiction  is  complete  over  the  person  as 
well  as  over  the  ship ;  it  must  in  its  nature,  be  complete,  for  it  cannot  be  confined  to 
one  of  the  remedied  on  the  contract,  when  the  contract  itself  is  within  its  cognizance." 

In  Church  v,  Shelton,  2  Curtis,  C.  C.  271,  the' libel  alleged  that  certain  boxes  of  sugar 
were  shipped  by  the  libellant  at  Havana,  to  be  carried  to  Boston  and  delivered  to  the 
libellant  for  an  agreed  freight ;  that  bills  of  lading  were  signed,  etc.,  that  the  vesael  got 
ashore  near  Key  West  and  was  relieved  by  wreckers  and  went  into  that  port  in  dis- 
tress ;  that  the  amount  of  salvage  was  referred  by  the  master  to  arbitrators,  and  the 
libellant  upon  information  of  what  was  thus  due  paid  the  sum  of  six  thousand  two 
hundred  dollars  as  his  proportion  of  the  salvage  compensation ;  that  lie  afterwards 
discovered  that  the  vessel  was  fraudulently  wrecked  by  the  master  in  concert  with  the 
wreckers,  and  that  the  respondents  were  also  ignorant  of  the  fact  until  after  the  money 
was  paid,  —  and  that  they  afterwards  recovered  the  money  by  a  suit  in  the  admiralty 
court  at  Key  West.  It  was  contended  by  the  respondents  that  the  suit  was  merely 
to  recover  back  money  which  they  had  received  at  Key  West  by  reason  of  the  suit 
there,  and  was  but  another  form  of  an*  action  for  money  had  and  received,  over 
which  the  admiralty  had  no  jurisdiction.  But  the  court  held  that  the  action  was 
brought  for  the  breach  of  a  contract  of  affreightment,  and  that  as  the  conrt  had  juris- 
diction over  the  entire  contract,  it  could  proceed  to  inquire  into  all  its  breaches,  and  all 
the  damages  suffered  thereby  however  peculiar  they  might  be,  and  whatever  issues  they 
■might  involve. 

*  See  ante,  p.  502,  n.  2. 

'  Steamboat  New  World  v.  King,  16  How.  469.  The  appellee  in  this  4le  was  a 
passenger  on  a  voyage  from  Sacramento  to  San  Francisco,  and  this  suit  was  brought 
for  injuries  sustained  by  the  negligence  of  those  in  chaige  of  the  vessel.  The  question 
of  jurisdiction  was  argued,  but  it  appears  to  have  been  assumed  to  exist  by  the 
majority  of  the  court,  as  nothing  is  said  in  regard  to  it.  Mr.  Justice  Daniel  dissented, 
however,  on  the  express  ground  that  the  court  had  no  jurisdiction.  In  New  York  the 
general  doctrine  has  been  laid  dowi^  in  several  cases  that  "  ships  engaged  in  cAnying 
passengers  on  the  high  seas  for  hire,  stand  on  the  same  footing  of  responsibility,  ac- 
•cording  to  the  maritime  law  as  those  engaged  in  carrying  merchandise,  die  passage 
money  being  equivalent  to  the  freight ;  that  therefore,  on  a  breach  of  a  passenget 
contract  and  damage  resulting,  the  ship  as  well  as  the  owner,  is  bound  to  respond." 
The  Pacific,  1  Blatchf.  C.  C.  569 ;  The  Aberfoyle,  id.  360 ;  The  Zenobia,  Abbott, 
Adm.  48.    See  also,  Walsh  v.  The  Steamboat  M.  H.  Wright,  1  Newb.  Adm.  494. 
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8ume  the  decbion  referred  to  was  intended  to  be  confined  to  the 
exact  case  before  the  court,  so  that  there  would  still  be  jurisdic- 
tion oyer  a^ntract  of  afGreightment  between  ports  of  the  same 
state  on  the  sea,  or  on  waters  navigable  from  the  sea.  There  is 
also  jurisdiction  over  contracts  with  materialmen  ;i  jettisons  and 
maritime  contributions  and  averages;^  pilotage;^  surveys  of  ship 
and  cargo  ;^  and  generally  all  assaults  and  batteries,  damages 
and  trespasses  occurring  on  the  high  seas.  Whether  in  relation 
to  this  last  subject,  the  decision  in  The  Grenesee  Chief  v,  Fitz- 
hugh,  ^  will  apply  in  its  full  extent,  so  as  to  include,  for  instance, 
any  injuries  from  a  quarrel  between  two  persons  accidentally  on 
board  a  boat  on  any  of  our  navigable  streams  may  certainly  be 
doubted.  It  is  said  that  torts  committed  on  tide  waters  within 
foreign  ports  are  perhaps  under  admiralty  jurisdiction.®  But 
would  it  now  be-sald  that  this  artificial  boundary  of  tide  waters 
is  to  be  overleaped  for  this  purpose  also;  and  that  torts  in  a 
navigable  stream  in  Asia  or  Africa,  for  instance,  far  above  tide 
waters  are  now  within  admiralty  jurisdiction  ?     An  examination 


1  The  General  Smith,  4  Wheat.  438.  This  is  now  limited  by  the  twelfth  admiralty 
role.    See  ante,  p.  505,  n.  1. 

'  General  average  seems  clearly  to  be  a  subject  of  admiralty  jorisdiction,  but  some 
doabt  has  been  thrown  npon  the  question  by  the  decision  of  the  sapreme  conrt  in 
Cader  v.  Bae,  7  How.  729.  It  was  here  held  that  an  action  in  personam  by  the  owner 
of  the  vessel  against  the  owner  of  the  cargo  wonld  not  lie  after  the  caigo  had  been 
delivered  np.  It  has  however  been  held  that  a  libel  in  rem  is  maintainable  against  the 
vessel,  by  a  shipper  entitled  to  contribution  from  .the  ship.  Dupont  de  Nemours  r. 
Vance,  19  How.  162 ;  Dike  v.  Propeller  St.  Joseph,  6  McLean,  C.  C.  573 ;  The 
John  Perkins,  U.  S.  C.  C,  Mass.,  1857,  21  Law  Beporter,  87,  96.  See  these  cases 
commented  on,  ante.  Vol.  I.  p.  333,  334. 

>  Hobart  t7.  Drogan,  10  Pet.  108;  The  Anne,  1  Mason,  508;  and  cases  ante,  Vol. 
L  p.  479,  note  4. 

^  This  was  the  opinion  of  Mr.  Justice  Story,  in  his  Commentaries  on  the  Consti* 
tation,  Vol.  IIL  p.  532,  ^  1665,  citing  Janney  v.  Columbian.  Ins.  Co.,  10  Wheat.  411. 
The  only  authority  for  this  position  in  the  case  cited,  is  the  dictum  of  Mr.  Justice 
Johnson,  which  is  as  follows :  "  In  other  parts  of  the  world,  it  is  very  generally  exor- 
cued  as  an  incident  to  the  admiralty  power ;  and  the  admiralty  jurisdiction  under  our 
■  system,  can  only  be  exercised  under  the  laws  of  the  United  States."  See  also  the 
language  of  Mr.  Justice  Story,  in  th^  case  of  The  Sch.  Tilton,  5  Mason,  465, 474.  We 
have  no  doubt  but  that  on  principle  our  admiralty  courts  should  have  jurisdiction  to 
order  a  survey,  and  decree  a  sale  of  a  damaged  ship  on  a  petition  by  the  master,  but 
we  are  not  aware  of  any  decision  where  it  is  so  held,  and  such  a  procedure  is  not 
usual  in  practice. 

s  The  Genesee  Chiefs.  Pitzhugh,  12  How.  443. 

^  Thomas  v.  Lane,  2  Snmner,  1. 
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of  the  case  of  The  Genesee  Chief,  leads  irresistibly  to  the  concla- 
sion  that  the  decision  was  grounded  upon  what  seemed  to  be  a 
necessity.     Oar  lakes  and  rivers  carried  our  ships  between  oar 
own  States,  and  in  some  instances  between  them  and  foreign 
countries,  and  the  remedies  and  resources  of  admiralty  were  as 
much  demanded  by  that  inland  commerce,  as  by  our  foreign  com- 
merce.    If  any  such  necessity,  or  reason  exists,  as  to  the  punish- 
ment of  crime  committed  in  a  river  of  China  or  Africa,  it  must 
be  because  no  other  tribunal  to  which  our  country  would  be  will- 
ing to  confide  the  case,  would  be  likely  to  take  cognizance  of  it 
Policies  of  insurance  have  been  asserted  and  reasserted  to  be 
"  maritime  contracts"  within  the  admiralty  meaning  of  the  word, 
and  therefore,  within  the  admiralty  jurisdiction.   We  cannot,  how- 
ever, but  regard  this  matter  as  still  open  to  much  question ;  and 
should  expect  that  many  of  our  courts  of  admiralty  would  refuse 
to  receive  a  libel  upon  a  common  policy  of  insurance  and  try  the 
case  in  admiralty.     Our  reason  is  simply  this :  the  contract  of 
insurance  is  made  between  parties  one  of  whom  certainly  is  in  no 
other  sense  a  "  maritime  "  person  than  all  must  be  who  have  any 
connection,  direct  or  remote,  close  or  slight,  with  the  sea.     And 
the  contract  itself,  although  it  relates  to  a  ship,  or  a  cargo  and  a 
voyage,  is  a  land  contract  and  not  a  sea  contract,  unless  every 
contract  is  necessarily  maritime  which  relates  to  property  that  is 
water-borne,  and  we  do  not  believe  that  the  word  has,  in  law, 
a  meaning  so  extensive.^ 

1  Li  the  leading  case  of  De  Lorio  v,  Boit|  2  Grallis.  898,  Mr.  Justice  Siory  in  a  most 
elaborate  and  exhaastive  decision  held  that  a  policy  of  insurance  is  a  maritime  con- 
tract, and  within  the  admiralty  jurisdiction  of  the  United  States  courts.  This  case  was 
decided  in  1815,  and  in  1822,  the  jurisdiction  was  affirmed  in  Feele  v.  Merchants'  Ins. 
Co.,  3  Mason,  27,  and  again  in  1842,  in  the  case  of  Hale  v.  Washington  Ins.  Co.,  2 
Story,  176.  In  1855,  the  same  question  came  before  Mr.  Justice  Curtis,  in  the  case 
of  Gloucester  Ins.  Co.  v.  Younger,  2  Curtis,  C.  C.  322,  and  the  jurisdiction  was  again 
affirmed,  but  solely  on  the  ground  that  it  was  not  an  open  question  in  the  first  circuit, 
the  learned  judge  expressly  declining  to  express  his  own  opinion  upon  the  question. 
After  speaking  of  the  case  of  Cutler  v.  Rae,  7  How.  729,  he  said :  **  Still,  an  inquixy 
into  the  extent  of  the  admiralty  jurisdiction,  nnder  the  constitution  of  the  United 
States,  is,  to  some  extent,  at  least,  an  historical  question ;  and  whether  a  particular  dass 
of  contracts  is  within  that  jurisdiction,  is  to  be  determined,  not  by  reasoning  a  prion, 
but  by  examining  into  the  actual  extent  of  that  jurisdiction,  as  exercised  in  this  oonn- 
try  prior  to  the  formation  of  the  constitution.  This  may  lead,  as  comparing  the  cases  of 
New  Jersey  S.  N.  Co.  v.  Merchants'  Bank,  and  Cutler  v.  Rae,  and  The  Genesee  Chief, 
it  may,  perhaps,  be  said,  it  has  led  to  theoretical  anomalies,  which  can  scarcely  be 
reconciled,  but  which  may,  nevertheless,  be  sound  deductions  £rom  correct  premises." 


OH.  I.]  EXTENT  OF  ADBORALTr  JUBISDICTIOIf.  513 

The  English  courts  of  admiralty  declined  for  a  long  time 
jurisdiction  in  what  are  called  petitory  suits,  in  which  the  mere 
title  to  property  is  in  question  or  litigation.  Quite  recently 
this  jurisdiction  has  been  restored  and  exercised ;  and  we  have 
no  doubt  that  formerly  suits  of  this  description  came  before  the 
courts  as  freely  as  possessory  suits,  in  which  an  owner  by  legal 
title  demands  that  a  possession,  which  is  unjustly  withheld, 
should  be  restored  to  him.^  In  this  country,  no  such  distinction 
is  made,  one  class  of  actions  being  as  much  within  the  reach  of 
the  court  as  the  other.^    It  would  seem  also,  that  the  courts 


^  Of  this,  Kent  says.  Vol.  I.  p.  371,  "  The  distinction  does  not  appear  to  rest  on  any 
8onnd  principle,  for  theqnestion  of  title  is  necessarily  involved  in  that  of  the  possession ; " 
and  the  remarlu  of  Sir  Wm,  Scott,  show  the  great  emharrassment  in  which  the  court  is 
thrown  by  this  unjust  and  arbitrary  restriction  of  their  jurisdiction.  In  The  Aurora, 
3  Rob.  Adm.  133, 136,  ho  said :  "  It  is  well  known  that  it  was  formerly  held  for  a  very 
long  time,  and  down  to  no  very  distant  period,  to  be  within  the  jurisdiction  of  this  court 
to  examine  and  pronounce  for  the  title  of  ships,  on  questions  of  ownership.  It  was 
not  till  some  time  after  the  restoration,  I  believe,  that  it  was  informed  by  other  courts 
that  it  belonged  exclusively  to  them ;  since  that  time,  the  court  has  been  very  cautious 
not  to  interfere  at  all  in  questions  of  this  nature."  In  The  Warrior,  2  Dods.  288,  289, 
he  said :  "A  question  of  title  may  occur  incidentally  in  a  cause  of  possession,  and  it 
then  becomes  necessary  for  the  court  to  inquire  into  ^e  title,  at  least  so  far  as  to  satisfy 
itself  that  it  may  safely  decree  possession  to  the  party  seeking  it.  It  cannot  be  laid 
down  that  the  court  is  to  decline  its  jurisdiction  in  a  cause  of  possession,  on  the  mere 
averment  of  one  of  the  parties,  that  there  is  a  conflicting  claim  of  title."  In  The 
Pitt,  1  Hagg.  Adm.  240,  244,  he  said :  "  I  may,  therefore,  lay  it  down  as  a  rule  for  the 
conduct  of  this  court,  that  it  is  only  in  simple  cases,  in  cases  which  speak  for  them- 
selves, that  it  can  act  with  effect ;  but  in  those  which,  being  complex,  require  a  long  and 
minute  investigation,  it  cannot  proceed  with  safety."  Sir  C.  Robinson  followed  these 
decisions  closely  in  The  John,  2  Hagg.  Adm.  305 ;  The  Fruit  Preserver,  id.  181.  See 
al80>  The  Martin  of  Norfolk,  4  Rob.  Adm.  293.  By  3  and  4  Vict.  c.  65,  the  English 
court  has  its  ancient  power  in  these  cases  restored.  This  act  provides  that  the  court 
"shall  have  jurisdiction  to  decide  all  questions  as  to  the  title  to,  or  ownership  of  any 
ship  or  vessel,  or  the  proceeds  thereof  remaining  in  the  registry,  arising  in  any  cause  of 
possession,  salvage,  damage,  wages,  or  bottomry,  which  shall  be  instituted  in  the  said 
court  after  the  passing  of  this  act."  Before  this  act  was  passed,  it  was  uniformly  held 
that  the  coart  could  look  only  to  the  legal  title,  and  not  to  a  beneficial  or  equitable  inter- 
est. The  Sisters,  5  Rob.  Adm.  155.  Mr.  Conkling  remarks  that  "  it  appears,  by  a  case 
since  decided,  that  this  principle  is  still  adhered  to  by  the  court,  notwithstanding  its 
eblai^ged  powers  and  modified  constitution."  1  Adm.  Juris.  339,  citing  The  Valiant, 
1  W.  Rob.  64.  This  case  wiBS,  however,  decided  in  July,  1839,  before  the  passage  of 
the  act  in  question,  which  was  on  the  7th  day  of  August,  1840.  We  shall  consider 
this  subject  more  fully  hereafter.    See  post,  ch.  5,  sect.  1 . 

a  Ward  V.  Peck,  18  How.  267;  New  England  Ins.  Co.  ».  Brig  Sarah  Ann,  13  Pet. 
387 ;  The  Sch.  Tilton,  5  Mason,  465 ;  The  Friendship,  2  Curtis,  C.  C.  426 ;  Taylor 
V,  The  Royal  Saxon,  1  Wallace,  Jr.  811. 
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have  jurisdiction  over  contracts  of  consortship  ^  and  wharfage  ^ 
and  towage.®  But  there  is  no  jurisdiction  in  matters  of  account 
between  part-owners,*  although  the  part-owners  sailed  the  vessel, 
and  the  libellant  was  a  carpenter  on  board.*.  And  there  is  no 
jurisdiction  over  an  account  between  the  owners  of  a  vessel  and 
their  general  agent  for  money  paid  to  their  use.^  And  the  court 
has  no  power  to  decree  the  sale  of  a  ship  for  an  unpaid  mort- 
gage, nor,  on  that  account,  can  it  declare  a  ship  to  be  the  prop- 
erty of  the  mortgagees,  and  decree  the  possession  of  it  to  be 
given  to  them.^  And  in  a  late  case,  where  the  owners  of 
different  vessels,  agreed  to  form  a  line  for  carrying  passengers 
and  freight  between  New  York  and  San  Francisco,  they  dividing 
the  profits  between  them,  it  was  held  to  be  but  a  contract  for  a 
limited  partnership,  and  that  an  action  for  a  breach  of  it  would 
not  lie  in  admiralty.® 


1  Andrews  v.  Wall,  8  How.  568.  The  appellees,  in  l^is  case,  had  filed  a  petition  in 
the  admiralty  court  in  Florida,  setting  forth  that  they  were  owners  of  a  schooner, 
which  had 'been  consorted  with  the  sloop  Globe  in  the  business  of  wrecking.  That 
while  so  consorted,  the  Globe  had  performed  a  salvage  service,  and  that  payment  had 
been  decreed  her  by  the  admiralty  court,  and  that  a  portion  of  the  salvage  was  due  the 
petitioners  by  virtue  of  the  consortship,  and  prayed  that  the  sum  due  them  might  be 
retained  by  Uie  court  and  paid  to  them.  Mr.  Justice  Story,  delivering  the  opinion  of 
the  court,  held  that  they  had,  on  general  principles,  jurisdiction  to  maintain  the  suit, 
that  it  was  to  enforce  a  maritime  contract  for  services  to  be  rendered  on  the  sea,  and  an 
apportionment  of  the  salvage  earned  therein.  The  jurisdiction  was  also  sustained  on 
the  independent  ground  that  the  suit  was  for  proceeds  in  the  hands  of  the  admiralty, 
and  that  such  suits  might  always  be  maintained  by  the  parties  in  interest. 

*  Ex  parte  Lewis,  2  Gallis.  483 ;  The  Phcbe,  Ware,  360 ;  Johnson  v.  The  M'Don- 
ough,  Gilpin,  101.  See  Ives  v.  The  Buckeye  State,  1  Newb.  Adm.  69;  and  Bussel  v. 
The  Asa  R.  Swift,  id.  553. 

>  Ward  17.  Brig  Banner,  U.  S.  D.  C,  Michigan,  14  Law  Reporter,  465. 

*  Steamboat  Orleans  v.  Phoebus,  11  Pet.  175.  And  in  a  late  case  where  the  master 
of  a  vessel  who  was  also  part-owner,  made  a  contract  of  affreightment  with  a  lumber 
company,  of  which  he  was  also  a  member,  and  the  cargo  was  consigned  to  him,  the 
supreme  court  refused  to  take  jurisdiction,  on  the  ground  that  there  being  a  complicated 
account  to  adjust,  the  matter  more  properly  belonged  to  a  court  of  equity.  Grant  v. 
Poillon,  20  How.  162. 

ft  Eellum  V.  Emerson,  2  Curtis,  C.  C.  79. 

*  Mintum  v.  Maynard,  17  How.  477. 

7  Bogart  V,  Steamboat  John  Jay,  17  How.  399.  In  Schuchardt  v.  Ship  Angelique, 
19  How.  239,  it  was  held,  where  a  mortgage  existed  upon  the  moiety  of  a  vessel 
which  was  afterwards  libelled,  condemned  and  sold  by  process  in  admiralty,  and  the 
proceeds  brought  into  the  registry  of  the  court,  that  the  mortgagee  could  not  file  a  libel 
against  a  moiety  of  the  proceeds,  but  that  his  proper  course  should  have  been  either  to 
have  appeared  as  claimant  when  the  first  libel  was  filed,  or  to  have  applied  to  the  court 
by  petition  for  a  distributive  share  of  the  proceeds. 

*  Yandewater  v.  Mills,  19  How.  82. 
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It  has  also  been  determined  ^at  the  admiralty  has  no  juris* 
diction  over  a  preliminary  agreement  to  execute  a  maritime  con- 
tract, and  Mr.  Justice  Story  has  said,  that,  ^'  if  there  were  a  con- 
tract to  build  a  ship,  or  to  sign  a  shipping  paper,  or  to  execute  %. 
bottomry  bond,  and  the  party  refused  to  perform  it,  it  has  never 
been  my  impression  that  the  enforcement  of  such  a  contract  be- 
longed to  the  admiralty."  ^ 


1  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason,  6, 16.    See  also,  The  Sch.  Trib- 
une, S  Sumner,  144. 
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CHAPTER    II. 

OF  THE  JURISDICTION  OF  THE  SEVERAL  COURTS  OF  ADMIRALTY 

IN  THIS  COUNTRY. 


SECTION   L 

THE  SUPREME  COURT  OF  THE  UNITED   STATES. 

Thi^  court  has  no  original  jurisdiction  in  admiralty,  but 
receives  appeals* from  the  circuit  court,  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  sum  or  value  of  two  thou- 
sand dollars.^  But  Yio  appeal  lies  from  the  district  court  to  the 
supreme.^  And  to  give  the  right  of  appeal  to  the  libellant,  the 
damages  claimed  in  the  libel  must  exceed  two  thousand  dollars, 
and  interest  is  not  to  be  added  in  computing  the  amount,  unless 
it  is  specially  claimed  in  the  libel.^ 

There  is  also  jurisdiction  where  the  decree  in  the  circuit  court 
was  rendered  pro  forma  because  the  presiding  judge  had  been 
of  counsel  in  the  case>  But  the  court  will  not  take  jurisdiction 
by  agreement  of  parties,  if  the  amount  in  dispute,  however 
agreed  by  counsel,  is  shown  by  the  case,  not  to  be  sufficient,^  or 


1  Act  of  March  3,  1803,  ch.  40,  M»  3  U.  S.  State,  at  iMrgt,  244. 

3  The  Sloop  Sally  v.  The  United  States,  5  Cranch,  372. 

'  Udall  t;.  Steamship  Ohio,  17  How.  17;  OInej  v.  Steamship  Ealoon,  17  How.  19". 
See  Godfrey  v.  Gilmartin,  2  Blatchf.  C.  C.  340. 

*  Steamer  Oregon  r.  Rocca,  IB  How.  570. 

^  Mordecai  v,  Lindsay,  19  How.  199.  In  Gmner  v.  The  United  States,  11  How. 
163,  the  vessel  was  seized  for  a  violation  of  the  registry  laws,  and  while  the  suit 
was  pending  in  the  district  conrt,  a  written  agreement  was  filed  by  the  district 
attorney  and  the  proctor  for  the  claimant,  that  the  vessel  should  be  sold  and  the 
proceeds  paid  into  the  registry  of  the  court,  to  abide  the  altimate  decision  of  the  suit, 
the  rights  of  neither  party  to  be  prejudiced  by  the  sale.  The  vessel  was  sold  for 
$850,  and  was  afterwards  Qondemned.    There  was  an  agreement  on  record  signed  by 
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if  the  case  is -not  of  a  maritime  nature.^     The  appeal  must  also 
be  from  a  final  decree  of  the  circuit  court^ 

Some  controversy  has  arisen  as  to  what  is  a  final  decree,  but 
the  following  points  may  now  be  considered  as  settled.  If  the 
court  decree  that  the  libellant  is  entitled  to  recover  damages,  and 
the  cause  is  sent  to  an  assessor  to  determine  the  amount,  this 
decree  is  not  final  ;^  and,  generally,  if  a  case  is  sent  to  a 
master,  the  decree  is  not  final.^  So  if  the  property  libelled 
is  ordered  to  be  restored  with  costs  and  damages,  no  appeal  lies 
until  the  amount  of  the  damages  is  ascertained.^  The  word 
"  final "  has  been  defined  by  the  Supreme  Court  of  the  United 
States  to  apply  to  all  judgments  and  decrees  which  determinis 
the  particular  cause;  and  it  is  not  necessary  that  the  subject 
matter  in  dispute  should  be  finally  decided.  Thus,  if  after  the 
decree  is  pronounced,  merely  ministerial  duties  are  to  be  per- 
formed, as  the  sale  of  mortgaged  property  on  a  decree  ordering 
a  sale,  the  decree  is  considered  as  final.^  And  if  the  jurisdiction 
of  the  inferior  court  is  objected  to,  it  would  seem  that  the  decis- 


the  attomejs  of  the  parties  admitting  that  the  vessel  was  worth  over  two  thousand  dol- 
lars. The  court  held  that  the  admission  of  the  parties  would  be  evidence  of  the  value 
if  nothing  more  appeared  in  the  record,  but  that  the  consent  of  the  parties  could  not 
give  the  court  jurisdiction,  and  that  as  it  appeared  on  the  face  of  the  record  that  the 
sum  in  controversy  was  below  two  thousand  dollars,  the  appeal  must  be  dismissed. 

1  Cutler  V.  Rae,  7  How.  729. 

^  See  Canter  v,  American  Ina.  Co.,  3  Pet.  307,  317.  Mr.  Justice  Story  in  this  case 
said  :  **  It  is  of  great  importance  to  the  due  administration  of  justice,  and  is  in  fur- 
therance of  the  manifest  intention  of  the  legislature,  in  giving  appellate  jurisdiction 
to  this  court  upon  final  decrees  only,  that  causes  should  not  come  up  here  in  fragments, 
upon  successive  appeals." 

'  Chace  v.  Vasquez,  11  Wheat.  429.  In  Mordecai  v.  Lindsay,  19  How.  199,  the 
case  was  decided  in  favor  of  the  libellants  in  the  district  court,  and  then  ordered  to  be 
sent  to  an  assessor  to  report  the  amount.  Without  further  proceedings  being  had,  the 
respondents  appealed  to  the  circuit  court,  where  the  case  was  heard  on  its  merits,  and 
the  decree  of  the  district  court  reversed.  I'he  libellants  then  appealed  to  the  supreme 
court,  where  the  counsel  moved  that  they  might  be  permitted  to  amend  -the  record  by 
consent,  by  inserting  in  it  what  might  be  agreed  upon  by  them  as  a  final  decree.  But 
the  court  held,  that  as  the  case  never  came  properly  before  the  circuit  court,  it  could 
not  come  before  the  supreme  court,  and  the  .case  was  sent  back  to  the  circuit  court  that. 
the  appeal  might  be  dismissed  by  it  for  want  of  jurisdiction,  leaving  the  parties  to* 
obtain  the  final  decree  in  the  district  court. 

^  Beebe  v.  Russell,  19  How.  283;  Farrelly  v.  Woodfolk,  19  How.  288. 

«  The  Palmyra,  10  Wheat.  502. 

^  Bay  V.  Law,  3  Cranch,  179. 

VOL.  II.  44 
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ion  of  the  court  upon  this  qaestion  would  be  a  final  decree 
which  might  be  appealed  from.^ 

If  the  decree  is  rendered  in  respect  to  any  subject  which  is 
merely  within  the  discretion  of  the  court,  no  appeal  lies,  as  in 
respect  to  costs,^  amendments,^  a  petition  to  open  a  decree,* 
to  reinstate  a  cause  which  has  been  dismissed,^  or  to  dissolve  an 
injunction,  unless  the  bill  has  been  finally  disposed  of.^ 

When  an  order  is  made  which  is  intended  merely  to  carry  out 
a  decree,  this  cannot  be  said  to  be  a  final  decree  from  which  an 
appeal  lies,  as  an  order  of  sale  in  execution  of  an  original 
decree ;  ^  or  an  attachment  against  a  party  who  refuses  to  obey 
a  decree  of  the  court® 

.  In  causes  of  seizure  for  the  breach  of  the  revenue  laws,  the 
right  of  appeal  depends  upon  the  value  of  the  property  at  the 
time  of  seizure,  and  not  on  the»  net  proceeds,  after  expenses, 
charges,  duties,  etc.,  are  deducted.^ 


1  Weston  V.  City  Coandl  of  Charleston,  2  Pet.  449,  464.  This  case  was  brought 
before  the  court  on  a  writ  of  error  to  the  highest  State  court  in  South  Carolina,  under 
the  25th  section  of  the  judiciary  act  which  provides  "  that  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit 
could  be  had, ....  where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  State,  on  the  ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States,  and  the  decision  is  in  favor  of  such  their 
validity, ....  maybe  reexamined  and  reversed  or  affirmed  in  the  Supreme  Court  of  the 
United  States."  In  the  court  of  common  pleas  it  was  decided  that  a  certain  ordinance 
of  the  City  of  Charleston  was  unconstitutional ;  but  on  application  to  the  highest 
court  in  the  State  the  decision  was  reversed,  and  the  writ  of  error  was  then  brought ; 
and  it  was  held  that  the  decree  was  a  final  one,  and  that  the  writ  of  error  would 
lie.    See  also  Holmes  v.  Jennison,  14  Pet.  540. 

^  Canter  v.  American  Ins.  Co.,  3  Pet.  307 ;  Harmony  v.  United  States,  2  How.  !210 ; 
United  States  v.  Brig  Malek  Adhel,  2  How.  210,  237. 

'  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  206 ;  United  States  v. 
Buford,  8  Pet.  12 ;  Walden  v,  Craig,  9  Wheat.  576 ;  Chirac  i?.  Reinicker,  II  id;  280. 

*  Brockett  o.  Brockett,  2  How.  238. 

«  Welsh  V.  Mandeville,  7  Cranch,  152. 

*  McCoUum  V.  Eager,  2  How.  61 ;  Gibbons  v.  Ogden,  6  Wheat.  448 ;  Verden  v. 
Coleman,  18  How.  86.  See  also,  generally,  Smith  r.  Trabue,9  Pet.  4;  Boyle  v.  Zach- 
arie,  6  Pet.  648;  Toland  v.  Sprague,  12  Pet.  300;  Evans  v.  Gee,  14  Pet.  1. 

T  Carr  v.  Hoxie,  13  Pet.  460. 
®  McMicken  v.  Perin,  20  How.  133. 
^  United  States  v.  84  Boxes  of  Sugar,  7  Pet.  453. 
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SECTION    11. 

OP  THE  CIRCtJIT  COURTS  OF 'THE  UNITED  STATES. 

These  courts  have  only  an  appellate  admiralty  jurisdiction  from 
a  district  conrt  where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  sum  or  value  of  fifty  dollars,^  and  the  appeal  can  be 
made  only  from  fined  decrees  of  a  district  court.^  As  to  all 
proceedings  subsequent  to  the  appeal,  they  are  incidents  to  the 
principal  cause,  and  belong  to  the  court  which  remains  in  pos- 
session thereof.^  If  there  be  an  appeal  to  the  supreme  court, 
the  property,  in  proceedings  in  rem^  remains  in  the  cirq^iit  court, 
and  will  be  diposed  of  as  the  supreme  court  directs.^ 

The  jurisdiction,  both  of  the  circuit  and  district  courts,  in 
prize  as  well  as  other  causes,  is  limited  by  the  bounds  of  their 
respective  circuit  or  district ;  and  it  is  therefore  essential  that  the 
person  or  the  thing"  against  which  the  suit  is  directed,  be  within 


1  Act  of  Maidi  3,  1803,  ch.  40,  M>  2  U.  S.  Stats,  at  Laige,  244. 

*  Thus  where  a  final  decree  of  condeoDLnation  had  been  made  of  forfeited  property, 
and  no  appeal  had  been  interpo8ed,,aiid  after  execation  had  been  issaed,  the  parties 
obtained  a  remission  from  the  secretary  of  the  treasoxy,  and  petitioned  the  district 
ooart  that  the  executions,  which  had  been  issaed,  might  be  superseded,  and  they  permit- 
ted to  comply  with  the  terms  of  the  remission,  and  the  district  conrt  having  refused  to 
grant  the  petition,  the  petitioners  appealed  to  the  circuit  court,  the  court  dismissed 
them,  en  the  ground  that  the  appeal  was  not  regularly  before  the  court.  The  final 
decree  was  made  some  time  before,  and  no  appeal  had  been  made,  and  it  had  been 
settled  in  McLellan  v.  United  States,  1  Gallis.  227,  "  that  this  court  has  no  jurisdiction 
over  the  proceedings  on  the  bond,  which  is  but  an  admiralty  stipulation,  unless  it  has 
possession  of  the  cause  to  which  it  belongs."  The  Brig  HoUen  and  Caigo,  1  Mason, 
431.    See  also,  Mordecai  v.  Lindsay,  19  How.  199,  and  cases  supra,  . 

s  The  Grotius,  1  Gallis.  503 ;  The  Collector,  6  Wheat.  194.  In  this  case,  it  is  said  to 
be  irregular  for  the  marshal  to  distribute  proceeds  without  order  of  court,  but  it  may 
be  cured  by  consent  of  all  parties,  if  there  be  no  malajida. 

*  The  Collector,  6  Wheat.  194.  The  24th  section  of  c.  20,  Acts  of  1789, 1  U.  S. 
Stats,  at  Large,  85,  prescribes \ that  "the  supreme  court  shall  not  issue  execution  in 
causes  that  are  removed  before  them  by  writs  of  error,  but  shall  send  a  special  man- 
date to  the  circuit  court  to  award  execution  thereon."  The  act  of  1803,  ch.  40,  which 
changes  the  mode  of  carrying  the  case  up  from  a  writ  of  error  to  an  appeal,  provides 
that  such  appeals  shall  be  subject  to  the  same  rules,  regulations,  and  restrictions  as  are 
prescribed  by  law  in  cases  of  writs  of  error. 
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their  local  jurisdiction.^  The  exceptions  to  this  rule,  are  those  for 
which  express  provision  is  made  by  law.  It  would  seem  to  fol- 
low, therefore,  that  no  court  can  send  process  into  another  district 
than  that  in  which  they  sit,  to  compel  appearance ;  nor  can  a 
prize  proceeding  be  directed  against  a  person  who  is  neither  an 
inhabitant  of  nor.  actually  within  the  district  where  process  is 
served.  So  a  decree  against  merchandise  rendered  in  one  dis- 
trict, is  valid  against  the  merchandise,  if  it  appear  that  the  party 
charged  with  it  had  or  has  possession  of  it  or  of  its  proceeds ; 
and  it  may  be  enforced  on  proper  application  to  courts  of  other 
districts.  But  a  libel  in  another  district,  against  a  resident  citizen 
thereof  for  the  value  of  the  merchandise,  he  being  charged  with 
having  it  come  into  possession  since  the  condemnation,  cannot 
be  sustained  if  he  pleads  that  he  was  no  party  to  the  proceed- 
ings in  the  district  where  the  decree  was  made,  and  that  n*. 
process  was  served  upon  him  tbere.^ 


1  In  Ex  parte  Graham,  4  Wash.  C.  0.  211,  212,  the  coart,  speaking  of  the  inability  of 
the  coarts  to  cany  process  ont  of  their  own  districts,  and  reciting  the  provisions  of  the 
Judiciary  Act  of  1789,  said:*" These  proTisions  appear  most  manifestly  to  circum- 
scribe the  jurisdiction  of  those  coarts  as  to  the  person  of  the  defendant,  by  the  limits 
of  the  district  where  the  suit  is  brought ;  and  that  the  process  of  those  coarts  was  con- 
sidered by  the  legislature  to  be  bounded  by  the  same  limits,  is  very  obvious  from  two 
subsequent  acts  passed;  the  one  on  the  2d  of  March,  1793,  authorizing  subpoenas  for 
witnesses  to  attend  in  the  courts  of  one  district  to  run  into  any  other  district,  not  ex- 
ceeding in  civil  cases  one  hundred  miles  from  the  place  of  holding  the  court ;  and  the 
other  on  the  3d  of  March,  1797,  which  authorizes  writs  of  execution  upon  judgments 
obtained  at  the  suit  of  the  United  States,  in  any  of  their  courts  in  one  State,  to  ran, 
and  be  executed,  in  any  other  State  or  Territory.  It  is  very  apparent  that  these  pro- 
visions were  made,  not  because  they  were  supposed  by  congress  to  be  necessary  in  con- 
sequence  of  the  eleventh  section  of  the  judicial  act  before  mentioned,  but  because  the 
jurisdiction  of  the  courts  was  essentially  confined  by  their  organization  within  the  limits 
of  their  respective  districts,  for,  it  is  to  be  observed,  that  that  section  applies  exclu- 
sively to  original  suitSf  and  to  the  parties  to  those  tuits,  and  therefore  it  imposed  no 
restraint  as  to  writs  of  execution,  and  subpoeuas  for  witnesses,  so  as  to  render  the  above 
provisions  at  all  necessary.''  See  also,  Toland  v,  Sprague,  12  Pet.  300,  330;  and 
post,  p.  536. 

^  For  the  rules  in  these  cases,  see  Wilson  v.  Qraham,  4  Wash.  C  C.  53 ;  Ex  parte 
Graham,  4  Wash.  C.  C.  211. 
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SECTION  ni. 

OF  THB  BISTBICT  COURTS  OF  THE  UNITED  STATES. 

*  The  statute  of  24th  September,  1789,^  gives  to  these  courts 
original  cognizance  of  all  civil  causes  of  sdmiralty  and  mari- 
time jurisdiction ;  and  they  thereby  acquired  all  the  powers  of 
the  courts  of  admiralty,  both  on  the  instance  and  the  prize 
sides,  and  have  jurisdiction  of  all  cases  of  maritime  trespass  or 
tort.a 

By  virtue  of  this  general  admiralty  jurisdiction,  these  courts 
may  in  cases  in  rem  deliver  property  on  bail  or  stipulation,^  and 
enforce  summarily  by  judgment  and  execution,  the  security,  or 
compliance  with  the  terms  of  the  bailment.  Whether  this  secu- 
rity be  under  seal,  or  like  a  recognizance  without  seal,  makes  no 
difference.  And  if  it  have  a  seal,  and  is  yet  void  as  a  bond, 
it'  may  be  good  as  a  stipulation.^  The  court  always  orders  that 
the  stipulation  be  taken  on  the  direct  application  for  the  property 
by  the  claimant ;  and  having  jurisdiction  over  the  principal  cause, 
has  it  necessarily  over  all  its  incidents,  and  tnay  by  monition, 
attachment  or  execution,  enforce  its  decrees  against  all  who 
become  parties  to  the  proceedings.^ 


1  Ch.  20,  ^  9, 1  U.  S.  Stats,  at  Large,  76. 

«  Davis  V.  A  New  Br^,  GUpin,  473;  The  Amiable  Nancy,  1  Paine,  C.  C.  Ill,  3 
Wheat.  546,  and  cases  dted  in  the  reporter's  note ;  Eeene  D.  The  United  States,  5 
Cranch,  304. 

*  The  Brig  Alligator,  1  Gallis.  145.  In  Lane  v,  Townsend,  Ware,  286,  it  was 
held  that  "any  instrument  taken  to  secure  the  appearance  of  a  party  to  answer  a 
libel  in  the  admiralty,  is  to  be  considered  not  as  a  bail  bond  at  common  law,  but  as 
an  admiralty  stipuhuion,  and  construed  according  to  the  rules  and  practice  of  the 
courts  of  admiralty,  touching  such  stipulations,"  and  that  "stipulations  taken  in  the 
progress  of  a  cause  for  the  purpose  of  sustaining  and  rendering  effectual  the  jurisdic- 
tion of  the  court,  are  to  be  interpreted  as  to  the  extent  and  limitation  of  the  responsi- 
bility created  by  them,  by  the  intention  of  the  court  which  required  them,  and  not  by 
the  intention  of  the  parties  who  are  bound  by  them." 

*  Lane  v.  Townsend,  Ware,  286. 

&  See  The  Brig  Hollen  and  Cargo,  1  Hason,  431 ;  The  Brig  Alligator,  1  Qallis. 
145-149 ;  The  Flora,  1  Hagg.  Adm.  298;  and  cases  dted  ante,  p.  501,  n.  1. 

44» 
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The  original  jurisdiction  of  the  district  court  is  not  ousted  l^ 
any  State  laws  which  relate  to  the  same  subject  As  for  exam- 
ple, laws  respecting  pilotage  or  liens  of  mechanics  or  material- 
men, even  if  their  laws  are  adopted  and  enforced  by  the  courts  of 
the  United  States.^  Their  effect  is,  then,  to  give  to  the  State 
courts  a  jurisdiction  on  these  subjects  concurrent  with  that  of 
admiralty.  A  party  may  elect  to  go  into  either  court,  but  if  he 
goes  into  admiralty  he  will  recover  there  no  more  than  the  Stab 
laws  would  permit  him  to  recover  in  the  State  courts.  In  such 
a  case,  and  in  all  other  cases  where  the  State  court  and  the  United 
States  court  have  concurrent  and  coordinate  jurisdiction,  the 
right  to  maintain  jurisdiction  belongs  to  that  court  which  exer- 
cises it  first  and  takes  possession  of  the  thing.  If,  therefore,  the 
sheriff  attach  property,  and  it  is  afterwards  libelled  in  the  dis- 
trict court,  and  process  of  attachment  is  delivered  to  the  United 
States  marshal,  he  should  return  the  previous  attachment,  and 
not  attempt  to  take  it  from  the  sheriff's  hands.^  The  same  may 
be  true  where  the  State  court  has,  by  virtue  of  a  special  statute, 
power  to  enforce  to  the  same  extent,  the  claim  which  is  the  sub- 
ject of  the  suit  in  the  admiralty  court,  in  which  case  the  party 
would  lose  nothing  by  being  deprived  of  his  right  to  sue  iu 
admiralty.^ 

Further  than  this  we  are  not  inclined  to  go,  and  were  the  ques- 
tion still  an  open  one,  we  should  say  that  the  lien  for  seamen's 
wages  might  be  enforced  in  the  admiralty  court  against  the  ves- 
sel, notwithstanding  she  was  under  arrest  in  the  State  court 
Our  reasons  for  this  are  that  the  lien  for  wages  is  by  our  law, 
paramount,  and  would  attach  to  the  ship,  notwithstanding  she 


^  Hobart  t;.  Drogan,  10  Pet.  108. 

^  Hagan  ».  Lucas,  10  Pet.  400;  The  Oliver  Jordan,  2  Curtis,  C.  C.  414;  The 
Robert  Fulton,  1  Paine,  620.  It  was  held  in  these  last  two  cases,  that  a  material- 
man could  not  enforce  his  lien  in  the  admiralty  court  while  the  ressel  was  under  arrest 
by  State  process,  by  another  material-man. 

*  Keating  v,  Spink,  3  Ohio  Sute,  105.  It  was  held  in  this  case,  that  a  sheriff  who 
had  a  vessel  under  arrest  by  process  under  the  water  crafk  law  of  the  State,  had  no 
right  to  surrender  it  to  the  United  States  marshal  on  a  suit  for  seaman's  wages  in  the 
admiralty  conrt,  and  that  he  was  liable  to  the  creditor  in  the  suit  in  the  State  court  for 
having  given  up  the  possession.  Some  reliance  was  placed  on  the  distinction  pointed 
out  in  the  text,  that  by  the  law  of  Ohio  the  seamen  might  have  intervened  and  had 
their  claim  for  wages  satisfied  in  the  State  court. 
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were  sold  by  order  of  a  State  court,  and  conseqaently  no  injury 
could  result  to  the  attaching  creditor;  and,  also  on  account  of  the 
great  hardships  which  result  from  depriving  seamen  of  their 
wages  while  the  .suit  in  the  State  court  is  dragging  its  weary 
length  along,  through  several  years.  But  a  majority  of  the 
Supreme  Court  of  the  United  States  having  decided  otherwise, 
we  must  take  the  law  as  we  find  it,  and  accordingly  state  that 
when  a  vessel  is  under  arrest  by  a  State  court,  for  any  debt  of 
the  owner,  the  power  of  the  admiralty  is  for  the  time  entirely 
suspended.^    But  the  sheriff  may  waive  his  right  of  possession. 


1  This  precise  point  arose  in  the  case  of  Poland  v.  The  Brig  Spartan,  Ware, 
134, 147.  The  suit  was  brought  in  the  district  court  of  Maine,  for  seamen's  wages, 
against  the  freight  and  caiigo  of  the  vessel.  One  defence  was  that  the  property  had 
been  attached  by  sundry  creditors  of  the  charterers,  and  the  suits  were  then  pending  in 
the  State  court.  Mr.  Justice  Ware  said :  "  It  is  argued  that,  as  different  creditors  are 
each  pursuing  their  own  rights  against  this  property  in  difibrent  courts,  it  is  a  proper 
rule,  to  prevent  co^^ion  of  jndiciid  authority,  to  give  precedence  to  those  who  first  lay 
their  hands  on  thjJPlnd.  This  priority  might  be  docisive,  if  both  creditors  stood  in 
the  same  relation  to  this  specific  property.  But  the  reason  no  longer  holds  when  the 
claim  of  one  of  the  parties  is,  in  its  nature,  a  privileged  claim.  .  The  very  essence  of  a 
privilege  is  to  give  the  creditor  a  preference  over  the  general  creditors  of  the  debtor ; 
and  if  such  be  the  claim  of  the  seamen,  the  attachment  only  created  a  lien  on  the 
property  subject  to  such  prior  incumbrance.  It  can  only  extend  to  the  whole  right  of 
the  owner,  and  .that  was  to  hold  the  property  after  dischai^ing  the  lien."  And  in 
Certain  Logs  of  Mahogany,  2  Sumner,  589,  which  was  a  libel  in  rem  for  freight,  it  was 
objected  that  a  replevin  suit  was  then  pending  in  the  State  court  to  determine  the  right 
of  property  to  the  cargo  libelled.  Story ^  J.,  said :  "  A  suit  in  a  State  court  by  replevin, 
or  by  an  attachment  under  process,  of  the  property,  can  never  be  admitted  to  super- 
sede the  right  of  a  court  of  admiralty  to  proceed  by  a  suit  in  rkm  to  enforce  a  right 
against  that  property  to  whomsoever  it  may  belong.  The  admiralty  suit  docs  not 
attempt  to  enter  into  any  conflict  with  the  State  court,  as  to  the  just  operation  of  its 
own  process ;  but  it  merely  asserts  a  paramount  right  against  all  persons  whatever, 
whether  claiming  above  or  under  that  process.  No  doubt  can  exist,  that  a  ship'may 
be  seized  under  admiralty  process  for  a  forfeiture,  notwithstanding  a  prior  replevin  or 
attachment  of  the  ship  then  pending.  The  same  thing  is  true  as  to  the  lien  on  a  ship 
for  seamen's  wages  or  a  bottomry  bond."  See  also,  Riggs  &.  The  Sch.  John  Richards, 
1  Newb.  Adm.  73.  In  the  late  case  of  Taylor  v,  Carryl,  24  Penn.  State,  259,  the  vessel 
arrived  in  Philadelphia  in  October,  1847.  She  was  attached  in  the  State  court  for  a 
debt  due  from  her  owners  in  November  of  that  year.  A  libel  for  wages  was  filed  in  the 
admiralty  court,  January  21,  1848.  A  sale  was  ordered  by  that  court  on  thb  4th  of 
February,  and  the  vessel  was  sold  by  the  marshal  on  the  15th  of  the  same  month.  In 
the  State  court  a  sale  was  ordered  on  the  29th  of  January,  and  the  vessel  was  sold  on 
the  9th  of  February.  The  present  suit  was  an  action  of  replevin  to  determine  the 
title  as  between  the  purehasers  at  the  two  sales,  and  the  court  held  that  the  district 
court  had  no  power  over  the  property  while  it  was  in  the  possession  of  the  State  court. 
While  the  replevin  suit  was  pending,  the  purchaser  of  the  vessel  under  the  sale  by  the 
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and  if  the  marshal  can  obtain  possession  of  the  vessel  with  his 
consent,  or  with  the  consent  of  his  deputy,  the  right  of  the 
sheriff  is  at  an  end.^  At  common  law,  if  the  property  of  one 
person  is  attached  as  the  property  of  another,  the  former  may 
assert  his  right  of  property  by  a  writ  of  replevin,  and  it  has  been 
held  that  he  may  do  the  same  in  admiralty  by  a  petitory  suit' 


marshal,  institnted  a  petitoiy  suit  in  the  district  court,  and  the  vessel  was  ordered  to  be 
delivered  to  him.  On  appeal  to  the  drcnit  court,  Mr.  Justice  Grt'er,  though  he  was 
clearly  of  the  opinion  that  the  petitioner  had  a  good  title,  yet  held  that  the  replerin 
suit  pending  in  the  State  court  was  a  good  bar  to  further  proceedings  in  admiralty. 
Taylor  v.  The  Royal  Saxon,  1  Wallace,  Jr.  311.  The  suit  in  the  State  court  was  then 
brought  before  the  Supreme  Court  of  the  United  States  by  a  writ  of  error,  and 
the  decision  of  the  State  court  was  held  to  be  correct.  20  How.  583,  T<mey,  C.  J., 
Wajfne,  J.,  Grier,  J,,  and  Clifford,  J.,  dissenting.  We  would  call  the  attention  of 
the  profession  to  the  opinion  of  the  learned  Chief  Justice  in  this  case,  as  one  which 
has  been  seldom  equalled  in  a  clear  and  forcible  exposition  of  the  rights  and 
powers  of  the  courts  of  admiralty  in  this  country.  After  remarking  that  the  power 
which  created  the  court  could  give  the  right  of  trial  by  jury,  if  it  saw  fit,  the  learned 
judge  continued :  "  I  can  therefore  see  no  ground  for  jealousy  orgimity  to  the  admi- 
ralty jurisdiction.  It  has  in  it  no  one  quality  inconsistent  with  flpnfavorable  to  free 
institutions.  The  simplicity  and  celerity  of  its  proceedings,  make  a  jurisdiction  of  that 
kind  a  necessity  in  every  just  and  enlightened  commercial  nation.  The  delays  una- 
voidably incident  to  a  court  of  common  law,  from  its  rules  and  modes  of  proceedings, 
are  equivalent  to  a  denial  of  justice,  where  the  rights  of  seamen  or  maritime  contracts 
or  jtorts  are  concerned,  and  seafaring  men  the  witnesses  to  ptove  them ;  and  the  public 
confidence  is  conclusively  proved  by  the  well-known  fact,  that  in  the  great  nuyority  of 
cases,  where  there  is  a  choice  of  jurisdictions,  the  party  seeks  his  remedy  in  the  oonrt 
of  admiralty  in  preference  to  a  court  of  common  law  of  the  State,  however  eminent 
and  distinguished  the  State  tribunals  may  be."  In  Clarit  t;.  Sch.  Qazelle,  U.  S.  D.  C, 
Mass.,  March,  1858,  the  court  refused  to  issue  a  warrant  of  arrest  while  the  vessel  was 
in  the  custody  of  the  State  court,  but,  as  soon  as  she  was  sold  by  the  sheriff,  granted 
the  requisite  pennission,  holding  that  the  sale  did  not  divest  nor  impair  the  lien  of  the 
seamen  for  wages. 

1  The  Julia  Ann,  U.  S.  D.  C,  Mass.,  1858,  21  Law  Reporter,  21.  The  vessel,  in 
this  case,  was  in  the  custody  of  the  sheriff,  and  in  possession  of  a  keeper  appointed 
by  the  sheriff,  and  the  party  in-  possession  had  written  authority  from  the  sheriff  to 
hold  the  vessel.  This  fact  was  not  disclosed  to  the  marshal,  but  the  keeper  consented 
to  hold  the  vessel  under  the  marshal,  and  did  so  until  the  sale,  and  received  his  feet 
therefor.  When  the  sheriff  was  informed  that  the  keeper  was  holding  under  the  mar- 
shal, he  did  not  oust  him,  but  said  he  knew  nothing  about  the  manhal,  and  told  the 
keeper  to  keep  on,  and  no  action  was  taken  in  the  court  till  after  the  sale.  Under 
these  circumstances  the  court  held  that  the  purchaser  at  the  sale  by  the  marshal  waa 
entitled  to  possession. 

^  The  Taranto,  U.  S.  D.  C,  Mass.,  12  Law  Beporter,  5.  WhUe  acquiescing  in  the 
justice  of  this  decision,  we  do  not  see  how  the  marshal  could  take  the  vessel  under  the 
decision  in  Taylor  v.  Carryl,  mpra.  And  this  case  is  a  good  example  of  the  power  of 
a  person  to  efiectually  deprive  the  court  of  admiralty  of  its  entire  jurisdiction,  under 
that  decision.    In  the  case  of  The.Taranto,  a  company  of  Califomians  were  about  to 
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In  England,  a  ship  was  seized  by  a  sheriff  upon  process  from 
the  Court  of  King's  Bench ;  afterwards,  admiralty  process,  issued 
in  a  suit  for  wages,  under  which  she  was  sold,  and  the  claim  of 
•  the  sheriff  to  the  surj^lus  proceeds  was  allowed  as  against  the 
former  owner  of  the  ship,  on  the  ground  that  admiralty  would 
take  a  judgment  on  record  as  a  debt,  although  it  would  not 
inquire  into  the  claims  of  general  creditors.^ 

The  legislature  of  a  State  can  neither  amend  the  judgment 
nor  determine  the  jurisdiction  of  aily  of  the  courts  of  the  United 
States.^ 

The  judge  of  the  district  court  may  hold  court,  at  any  pldce 
within  the  district  that  "  the  nature  of  the  business  and  his  dis- 
cretion shall  direct ; "  ^  and  orders,  generally,  may  be  at  chambers 
as  well  as  in  open  court  It  is  said  that  the  various  ex  parte 
orders  which  admiralty  proceedings  sometimes  require  quite  sud- 
denly, make  this  rule  necessary.*  It  has,  however,  been  seriously 
doubted  by  Mr.  Justice  Story  whether  the  district  court  can  re- 
ceive stipulations  in  vacation  and  deliver  property  thereon,  before 
the  return  term  of  the  process.^     We  believe,  however,  that  this 


sail  for  California  in  a  yessel  which  they  had  pnrchased,  bnt  which  stood  in  the  name 
of  their  agent,  who  refused  to  g^re  up  the  vessel.  The  vessel  was  also  under  attadi- 
nent  in  the  State  court,  in  a  suit  against  the  agent  for  supplies  furnished.  The  court 
held  that  as  the  property  did  not  belong  to  the  agent  the  attachment  was  not  valid, 
and  decreed  possession  of  the  vessel  to  the  libellants.  As  to  the  stores  npt  paid  for,  it 
was  decreed  that  the  libellants  could  not  be  entitled  to  them.  The  opinion  in  this  case 
was  rendered  in  less  than  two  weeks  after  the  libel  was  filed,  whereas  if  the  owners  had 
resorted  to  a  writ  of  replevin,  supposing  they  had  been  able  to  give  bonds  to  double 
the  value  of  the  vessel,  the  case  could  not  have  been  decided  under  a  year,  and  proba- 
bly would  have  been  in  court  much  longer,  yet,  if  wo  understand  the  efiect  of  the  decis- 
ion in  Taylor  v.  Carryl,  the  common-law  remedy  was  the  only  one  left  to  the  owners, 
although  as  their  whole  property  was  invested  in  the  vessel,  it  might  have  been  impos- 
sible for  them  to  have  availed  themselves  of  it. 

1  The  Flora,  1  Hogg.  Adm.  298.  The  creditor  in  this  case,  who  seized  the  vessel 
under  the  authority  of  the  King's  Bench,  consented  to  the  sale,  and  claimed  merely  to 
come  in  for  the  surplus  after  paying  the  sum  due  the  seamen.  "  But,"  says  Taney, 
C.  J.,  in  Taylor  v.  Carryl,  20  How.  583, 603,  "if  the  marshal  could  not  lawfully  arrest 
while  she  was  iti  the  possession  of  the  sheriff,  he  could  not  lawfully  sell  under  that  arrest, 
nor  while  the  sheriff  still  held  possession,  and  no  consent  of  parties  would  make  it  a 
valid  marshal's  sale,  and  give  a  good  title  to  the  purchaser,  if  the  sale  was  without 
authority  of  law." 

*  United  States  v,  Peters,  5  Cranch,  115. 

*  Act  of  1789,  ch.  20,  ^  3,  1  U.  8.  Stats,  at  Lflflrge,  73. 

«  United  States  v.  Sch.  Little  Charles,  1  Brock.  C.  C.  380. 

*  In  Ex  parte  Robtmia,  8  Gallis.  320,  322,  Story,  J.,  said:  '< Admitting  that  the 
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is  done  in  practice,  but  we  think  not  against  the  will  or  without 
the  consent  of  the  libellant 


SECTION  IV. 


OF  APPEALS   GENERALLT. 


By  an  appeal,  the  judgment  and  decree  of  the  court  are  sus- 
pended ;  and  the  whole  cause  both  as  to  its  law  and  its  fact,  is  to 
be  heard  de  novo  in  the  appellate  court^  Nor  is  the  cause  a  res 
adjudicataj  until  the  final  sentence  of  the  appellate  court  Any 
statute,  therefore,  which  is  passed  before  such  final  decree,  is  to 
be  considered,  and  if  the  case  before  the  court  arose  on  a  statute 
which  is  repealed^  or  expires  by  its  own  limitation  '  before  the 


district  coart  can  deliver  property  on  bail  in  vacation,  and  before  the  return  term  of 
the  process  (which  admits  of  very  serious  doubts),  no  delivery  on  bail  conid  properly 
be  made  without  notice  to  the  district-attorney  (the  United  States  being  interested  in 
the  suit),  and  a  hearing  before  the  district  judge."  See  also  Brig  Alligator,  1  Gallis. 
145,  148,  cited  supra,  p.  521,  n.  3. 

^  Anonymous,  1  Gallis.  22.  It  was  held  in  this  case  that  the  circuit  court  had 
authority  to  allow  amendments  in  revenue  cases  or  proceedings  in  rem  brought  by 
appeal  from  the  district  court.  In  Gloucester  Ins.  Co.  v.  Younger,  2  Curtis,  C.  C. 
322,  335,  the  case  came  before  the  circuit  court  under  an  agreement  that  the  decision 
of  the  district  judge  should  be  final  on  all  questions  of  fact,  and  that  no  evidence 
should  be  introduced  in  the  appellate  court  except  the  opinion  of  the  district  judge,  or 
a  statement  of  tacts  made  thereon ;  but  that  all  questions  of  law  from  facts  proved, 
were  to  be  open  on  appeal.  Mr.  Justice  Curtis  disapproved  of  this  course  and  offered 
to  discharge  the  agreement,  but  as  neither  party  desired  it,  he  determined  the  case  on 
the  agreement,  although  he  stated  that  he  had  jencountered  much  embarrassment  in 
doing  so,  and  should  execute  a  similar  agreement  afterwards  with  much  reluctance,  if 
at  all. 

^  An  interesting  case  which  finally  turned  on  this  point  occurred  in  Louisiana.  The 
Act  of  Congress  of  March  2d,  1807,  2  U.  S.  Stats,  at  Large,  428,  passed  for  the  pre- 
vention of  the  slave-trade,  directed  that  any  vessel  hovering  about  and  intending  to 
land  negroes  on  the  coast  of  the  United  States,  should  be  forfeited,  and  the  negroes 
delivered  to  any  peisons  appointed  by  the  several  States  for  the  purpose  of  disposing 
of  them.  The  Josefa  Segunda  was  libelled  under  this  act,  and  the  cargo  of  negroes 
delivered  to  the  sheriff  of  Louisiana,  in  accordance  with  a  statute  of  that  State,  which 
was  passed  in  pursuance  of  the  act  of  congress,  and  which  also  directed  that  one  half 
the  proceeds  of  the  sale  of  such  negroes  should  be  delivered  to  the  treasurer  of  the 


s  In  Yeaton  v.  United  States,  5  Cranch,  281,  Marshall,  C.  J.,  said :  "  In  admiralty 
casea,  an  appeal  suspends  the  s<yitenoe  altogether,  and  it  Is  not  res  adjudkaia  until  tiie 
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final  decree  is  passed,  the  case  is  at  an  end.    But  if  the  prop- 
erty does  not  follow  the  case,  the  court  in  whose  custody  it 


Charity  Hospital  at  New  Orleans,  and  one  half  to  the  commanding  officer  of  the  captur- 
ing vessel,  meaning  the  public  vessel  contemplated  by  the  act  of  congress.  In  1820, 
the  final  decree  of  condemnation  was  pronounced  in  the  supreme  court.  5  Wheat. 
338.  In  the  mean  time,  the  sheriff,  by  the  consent  of  all  parties,  had  sold  the  negroes 
and  lodged  the  proceeds  in  the  United  States  Bank,  subject  to  the  order  of  the  court 
below.  To  the  proceeds  of  this  sale,  there  were  seven  claimants,  none  of  whom  fell 
within  the  description,  in  the  statute  of  Louisiana,  of  the  individuals  who  should  be 
entitled  to  them.  Their  claims  were,  therefore,  rejected  by  the  supreme  court,  in 
1825.  10  Wheat  312.  As  to  the  proceeds  of  the  sale  of  the  vessel,  the  court  said,  10 
Wheat.  331,  332,  "  Upon  the  best  consideration  which  we  have  been  able  to  give  the 
case,  we  are  of  opinion  that  it  is  a  casus  omissus,  or  rather  that  all  the  beneficial  interest 
Tests  in  the  United  States The  remartai  which  have  already  been  made,  dis- 
pose of  the  case  as  far  as  respects  the  proceeds  of  the  vessel ;  and  we  think  they  are 
decisive  as  to  the  claim  to  the  proceeds  of  the  sale  of  the  negroes.  The  case  as  to  this 
matter,  is  also  a  casus  omissus  in  the  act  of  Louisiana." 

In  1830,  the  case  came  up  again,  rum.  United  States  v.  Preston,  3  Pet.  57,  on  ''ap- 
peal from  so  much  of  the  decree  of  the  court  below  as  awarded  to  the  State  of  Louisi- 
ana, the  proceeds  of  the  sales  of  certain  slaves."  The  court  said,  "  that  as  the  final 
condemnation  in  this  court  took  place  March  13,  1820,  and  as  previous  to  that  time 
was  passed  the  act  of  March  3,  1819  (3  U.  S.  Stats,  at  Large,  450  and  532),  by 
which  a  new  arrangement  is  made  as  to  the  disposal  of  persons  of  color,  seized  and 
brought  in  under  any  of  the  acts  prohibiting  the  traffic  in  slaves,  the  power  to  deliver 
them  to  the  order  of  the  States  was  taken  away  before  the  final  decree  of  this  court." 
Then,  according  to  the  principle  of  Teaton  v.  United  States,  5  Cranch,  281,  if  they 
had  been  specifically  before  the  court  at  the  date  of  that  decree,  they  must  have  been 
delivered,  not  to  the  State  according  to  the  act  of  1807,  but  to  the  United  States,  ac- 
cording to  the  act  of  1819.  But  they  had  already  been  sold,  and  the  court  said,  "  We 
would  not  be  understood  to  intimate  that  the  United  States  are  entitled  to  this  money, 
for  they  had  no  power  to  sell.  Nor  do  we  feel  bound  to  remove  the  difficulties  which 
grow  out  of  this  state  of  things."  This  was  indeed  a  curious  case.  The  slaves  were 
sold  by  consent  of  the  parties,  before  final  condemnation  of  the  vessel.  The  disposal 
of  them  was  in  violation  of  the  law  regulating  such  matters  at  the  time  of  the  decree. 
The  sheriff,  therefore,  acted  wrongfully,  but  was  not  liable  to  anybody,  as  he  had  only 
converted  forfeited  property  into  another  form.  But  under  the  laws  relating  to  the 
slave-trade,  there  was  no  one  who  could  claim  this  money ;  neither  the  State  of  Louis- 


final  sentence  of  the  appellate  court  be  pronounced.    The  cause  in  the  appellate  court 

is  to  be  heard  de  novo,  as  if  no  sentence  had  been  passed In  prize  causes,  the 

principle  has  never  been  disputed,  and  in  the  instance  court,  it  is  stated  in  2  Browne's 
Civil  Law,  chat  in  cases  of  appeal  it  is  lawful  to  allege  what  has  not  before  been 
alleged,  and  to  prove  what  has  not  before  been  proved.  The  court  is,  therefore,  of 
opinion  that  this  cause  is  to  be  considered  as  if  no  sentence  had  been  pronounced ;  and 
if  no  sentence  had  been  pronounced,  it  has  long  been  settled  on  general  principles,  that 
after  the  expiration  or  repeal  of  a  law  no  penalty  can  be  enforced  nor  punishment  in- 
flicted for  violations  of  the  law  committed  while  it  was  in  force,  unless  some  special 
provision  be  made  for  that  purpose  by  statute."  See  also,  United  States  v.  Ship  Helen, 
6  Cranch,  203 ;  Schooner  Rachel  v.  United  States,  6  Cranch,  889. 
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remains  may  always  make  any  proper  and  necessary  order  re- 
specting it.^ 

Questions  have  arisen  as  to  the  effect  of  joinder  of  parties  on 
the  right  of  appeal.  The  statute  defines  the  amount  which  gives 
the  right ;  and  in  suits  for  torts,  unless  an  ad  damnum  be  claimed 
equal  to  the  amount  which  gives  the  right  of  appeal,  that  right 
does  not  exist.  But  in  admiralty,  parties  are  permitted  to  join, 
for  convenience  and  economy,  whose  rights  and  interests  are  so 
distinct  and  independent  that  they  could  not  be  joined  at  com- 
mon law.  And  it  seems  to  be  now  settled,  that  no  party  can 
appeal,  unless  he  has  himself,  and  separately  from  others,  a  claim, 
or  unless  the  opposite  party  has  recovered  against  him,  sepa- 
rately, an  amount,  which,  b^  itself,  is  equal  to  that  which  by  the 
terms  of  the  statute,  gives  the  right  of  appeal.  Thus,  all  the 
crew  of  a  ship  may  join  in  libel  for  wages ;  but  only  he  whose 
claim  exceeds  fifty  dollars,  separately  considered,  can  appeal  to 
the  circuit  court ;  and  only  he  whose  claim  exceeds  two  thoasand 
dollars  can  appeal  thence  to  the  supreme  court.^  And  where 
several  libels  were  filed  by  shippers  of  cargo  to  recover  for  dam- 
ages done  to  their  goods,  and  the  actions  were  ordered  to  be  con- 
solidated by  the  court,  it  was  held,  that  the  interest  of  the  par- 
ties was  distinct,  and  no  appeal  would  lie,  except  wher^  the 
separate  amount  demanded  by  each  libellant  exceeded  two 
thousand  dollars.^  When,  however,  many  libellants  join  in  one 
libel,  and  their  interests  are  joint,  although  not  coequal,  then 
an  appeal  lies,  if  the  total  amount  exceed  the  sum  required  by 
the  statute,  although  the  amounts  which  would  belong  to  each 
one,  is  less.*    In  respect  to  salvage  claims,  it  has  been  decided, 


iana  nor  the  claimants,  for  so  the  court  decided ;  not  the  United  States,  for  there  U  no 
law  by  which  the  United  States  receives  the  price  of  slaves ;  not  the  elaves  themsclrcs, 
of  coarse.  The  $65,000  deposited  by  the  sheriff  of  the  parish  of  New  Orleans  in  4ke 
United  States  Bank  lies  there  yet  (or  its  remains  lie  there),  so  far  as  we  know  or  can 
infer  from  the  law. 

1  The  Grotius,  1  GalUs.  503,  per  SUny,  J. ;  The  Collector,  6  Wheat.  194. 

s  Oliver  v,  Alexander,  6  Pet.  143. 

»  Rich  V,  Lambert,  12  How.  347. 

*  Shields  v.  Thomas,  17  How.  3.  Iji  this  case,  the  representatives  of  a  person 
claimed,  under  a  bill  in  equity,  moneys  which  Shields,  the  administrator,  had 
to  his  own  use.  The  complainants  filed  a  bill  in  the  Chanoeiy  Court  of  Kentnckj-y 
and  obtained  a  decree  which  exceeded  $2,000,  the  portion  due  each  complainant  bein^ 
decreed  to  him  separately^  and  being  loss  than  $2,000.   A  motion  was  made  to 
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that  aa  appeal  will  not  lie  to  the  supreme  court  where  the 
amount  of  salvage  due  from  any  one  owner  of  the  property 
saved  is  less  than  two  thousand  dollars,  although  the  whole 
amount  due  exceeds  that  sum.  In  other  words,  although  the 
fioit  may  be  in  rem  against  all  the  property  saved,  yet  the  rights 
and  liabilities  of  each  owner  are  separate  and  distinct.^  But  we 
should  be  inclined  to  hold,  that  the  interests  of  salvors  were  so  far 
joint  that  they  might  all  appeal,  if  their  united  interest  amounted 
to  the  requisite  sum,  provided  the  amount  due  from  any  one 
owner  of  the  property  saved  was  sufficient.^ 


the  bill,  because  '*  the  sam  dae  each  complainant  is  severally  and  specifically  decreed 
to  him,  and  that  the  araoant  thus  decreed  is  the  sum  in  controversy  between  each  repre- 
lentatire  and  the  appellant "  (Shields). 

Bat  the  ooart  held,  **  that  the  matter  in  controversy  in  the  Kentacky  court,  waa 
the  sam  due  to  the  representatives  of  the  deceased  collectively,  and  not  the  particular 
snm  to  which  each  was  entitled  when  the  amount  was  distributed  among  them,  accord- 
ing to  the  laws  of  the  State.  They  all  claimed  under  one  and  the  same  title.  They 
had  a  common  and  undivided  interest  in  the  claim,  and  it  was  perfectly  immaterial  to  tfaM) 
appellant,  how  it  was  to  be  shared  among  them.  He  had  no  controversy  with  either 
of  ihem  on  that  point ;  and  if  there  was  any  difficulty  as  to  the  proportions  in  which 
they  were  to  share,  the  dispute  was  amoflg  themselves  and  not  with  him.  It  is  like  a 
contract  with  several  to  pay  a  sum  of  money.  It  may  be  that  the  money  when  recov- 
ered, is  to  be  divided  between  them  in  equal  or  unequal  proportions.  Yet,  if  a  oontro- 
versy  arises  on  the  contract,  and  the  sum  in  dispute  upon  it  exceeds  $2,000,  an  appeal 
would  clearly  lie  to  this  court,  although  the  interest  of  each  individual  was  less  than 
that  sum." 

The  court  commented  on  the'  above  cases  as  follows :   "  The  case  of  Oliver  v, 
Alexander,  6  Pet.  143,  was  a  suit  for  seamen's  wages.    And  although,  the  crew  are 
allowed  by  law,  for  the  sake  of  convenience  and  to  save  costs,  to  join  in  a  suit  for 
wages,  yet  the  right  of  each  seaman  is  separate  and  distinct  from  his  associates.    His 
contract  is  separate,  and  his  recovery  does  not  depend  upon  the  recovery  of  others,  but 
xests  altogether  upon  its  own  evidence  and  merits.    And  he  does  not  recover  a  portion 
of  the  common  fund  to  be  distributed  among  the  claimants,  but  the  amount  due  to 
himself  on  his  own  separate  contract.    The  case  of  Rich  v.  Lambert,  12  How.  347,  was 
decided  on  the  same  ground.    The  several  shippen  who  owned  the  goods  which  had 
been  damaged  had  no  common  interest  in  the  goods.    The  interest  of  each  was  sepa- 
rate^ and  his  eontract  of  affreightment  was  sepasate.    And  the  libel  of  each  was  upon 
his  own  ooDCiact  with  the  ship-owner,  and  for  his  individual  and  separate  property. 
The  caaes  of  Stratton  v,  Jarvis,  8  Pet.  4,  and  Spear  v.  Place,  11  How.  522,  were  both 
salvage  cases,  where  the  property  of  each  owner  is  chargeable  with  its  own  amount  of* 
salvage.     The  salvage  service  is  entire ;  but  the  goods  of  each  owner  are  liable  only 
for  the  salvage  with  which  they  are  charged,  and  have  no  common  liability  for  the- 
aoioQiita  doe  from  the  ship  or  other  portions  of  the  caigo.    It  is  a  separate  and  dis- 
tinct oontroveny  between  himself  and  the  salvors,  and  not  a  common  and  undivided 
one,  for  which  the  property  is  jointly  liable." 

^  Stratton  v.  Jarvis,  8  Pet.  4 ;  Spear  v.  Place,  11  How.  622. 

^  Tbis  precise  point  has  not  yet  been  decided,  but  it  would  seem  to  fall  within  the^ 
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If,  however,  the  libellants  in  salvage  formed  two  or  moie  dia- 
tinct  sets  or  bodies,  who  performed  distinct  services  and  had 
distinct  demands,  they  would  not  be  regarded,  we  should  pie* 
sume,  in  the  case  of  appeal,  as  one,  although  they  joined  in  one 
libel ;  for  they  ought  properly  and  perhaps  would  be  required,  to 
file  several  libels,  only  those  joining  who  rest  on  a  community  of 
service,  of  merit,  and  of  demand. 

It  is  said  to  be  always  prudent,  if  one  party  appeals,  for  the 
other  party  to  appeal  also.  For  if  he  do  not,  and  it  should 
happen  that  the  appellate  court  thought  him  entitled  to  a  more 
favorable  judgment,  he  would  not  have  it  without  an  appeal.^ 
But  what  if  he  could  not  appeal  ?  If  a  llbellant  in  the  district 
court  for  assault  and  battery,  lays  bis  ad  dammnn  at  one  hundred 
dollars  and  recovers  fifty,  he  can  appeal  and  the  defendant 
cannot.^  If  he  appeals,  and  upon  the  new  trial  a  full  defence, 
or  circumstances  greatly  lessening  the  libellant's  claim  were  put 
in  proof,  we  should  be  unwilling  to  say  that  the  court  could  not 
regard  them.     We  know  of  no  authority  for  this,  and  should 


principle  adopted  in  the  case  of  Shields  v.  Thomas,  17  How.  3,  cited  supra.  See  Mar> 
vin  on  Wreck  and  Salvage,  §  253,  254,  where  the  yery  learned  author  cornea  to  the 
conclusion,  that  although  the  rights  and  interest  of  the  salTors  are  aeparate  and  dis- 
tinct, because  "  payment  to  one,  or  a  release  or  forfeiture  of  the  interest  of  one,  being 
no  bar  to  the  recovery  of  the  others,"  yet  that  they  should  be  considered  "  as  poseessing 
a  quasi  joint  interest  for  the  purposes  of  appeals,  and  that  they  may  appeal,  wheoerer 
their  united  demand  against  any  single  claimant  equals  the  sum  required  by  law  to 
authorize  an  appeal." 

^  Stratton  v,  Jarvis,  8  Pet.  4;  Houseman  v.  Sch.  North  Carolina,  15  Pet.  40,  50; 
Canter  v.  American  Ins.  Co.  3  Pet.  307,  318 ;  Airey  v.  Merrill,  8  Curtis,  C.  C.  8 ; 
Allen  V,  Hitch,  id.  147.  In  all  these  cases,  with  the  exception  of  that  of  Canter  v. 
American  Ins.  Co.,  the  libellant  did  not  appeal,  and  it  was  held  that  he  was  limited  to 
the  amount  lyhich  he  had  recovered  in  the  inferior  court.  In  Canter  v,  American  Ins. 
Co.,  the  court  had  decreed  restitution  of  the  property  to  the  claimant,  but  nothing  was 
said  as  to  damages.  The  libellant  only  appealed,  and  it  was  held  that  the  claimant 
could  not  demand  damages  in  the  appellate  court.  In  Allen  v.  Hitch,  Curtis,  J., 
speaking  of  these  cases  said :  "  These  cases  show  that  the  appellate  court  will  neither 
increase  the  amount  awarded  below  nor  consider  a  subject  of  daim  there  decreed  upon 
and  denied,  unless  the  party  who  desires  a  reversal  of  the  decree,  take  an  appeal." 

^  Shirley  v.  Titus,  1  Sumner,  447.  The  rule  being  in  all  cases  of  this  nature  that 
the  "  matter  in  dispute "  within  the  meaning  of  the  statute  is  the  amonnt  claimed 
by  the  libellant  and  not  the  amount  actually  recovered,  but  if  the  libellant  recovers 
less  and  does  not  appeal,  then  the  "  matter  in  dispute  "  is  the  amonnt  actually  recov- 
ered, and  the  respondent  has  no  right  of  appeal  unless  this  amount  is  greater  than  the 
sum  specified  in  the  statute.  Gordon  v.  Ogden,  3  Pet.  33;  Smith  v.  Honey,  id.  469; 
Cooke  V.  Woodrow,  5  Cranch,  13 ;  Wise  v.  Columbian  Turnpike  Co.  7  Cmnch,  276. 
But  see  Wilson  i;.  Daniel,  3  Dall.  401. 
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ififer  from  the  general  principles  of  admiralty,  that  such  a  result 
would  follow  only  where  the  party  who  did  not  appeal  might 
have  done  so  had  he  thought  proper.  Indeed  we  should  our- 
selves incline  to  the  view,  that  if  either  party  appeals,  the  rule 
that  the  appellate  court  tries  the  whole  case,  de  novOj  would 
cause  the  same  justice  to  be  done  to  both  parties,  as  if  both 
could  have  appealed,  and  both  had  appealed. 

If  the  libel  be  for  a  maritime  trespass,  or  assault  and  battery 
against  two  or  more,  and  there  is  a  severed  decree,  each  defend- 
ant has  the  same  rights  of  appeal  that  he  would  have  if  there 
were  separate  libels ;  and  if  the  decree  be  joint,  the  rule  is  the 
same  if  the  defendants  sever  in  their  pleas  or  answers,  or,  if  their 
answer,  though  joint,  be  a  denial  in  the  nature  of  a  plea  of  the 
general  issue.  But  if  they  join  in  a  justification,  it  is  said  they 
must  join  in  an  appeal  from  a  joint  decree.^ 


^  In  Thomas  v.  Lane,  S  Samner,  1,  this  sabject  is  yerj  fally  discossed.  It  was  a 
libel  brought  by  a  seaman  against  the  master  and  the  mate.  The  respondents  made  a 
joint  answer,  alleging  also  some  matters  in  individoal  justification  of  the  assault  The 
district  court  decreed  one  hundred  dollars,  in  which  decree  Jordan  the  mate  ac- 
quiesced, but  Thomas  the  master  did  not.  Story,  J.  said :  — 

"  But  the  question  here  is  not  so  much  as  to  the  effect  of  a  joint  justification  or 
defence,  as  it  is  as  to  the  several  right  of  appeal  of  the  parties  chai^d  with  a  tort  in  a 
joint  libel.  It  seems  admitted  by  the  argument,  that  if  the  parties  had  severed  in  their 
defence  (as  they  clearly  might  have  done),  that  eitl\pr  of  them  might  have  sustained 
a  several  appeal.  If  that  be  so,  it  must  be  upon  the  ground,  that  a  tort  charged  as  joint 
may  be  established  by  proof  of  its  being  committed  by  either  party ;  and  in  such  case, 
that  there  may  be  a  several  decree  of  guilt  as  to  one,  and  acquittal  as  to  another. 
My  opinion  is,  that  there  is  no  difference  as  to  the  right  of  appeal,  whether  the  re- 
spondents sever  or  join  in  their  answer  or  pleadings  if  the  defence  is  several  in  its 
nature,  as  a  general  denial  of  the  matters  alleged,  in  the  nature  of  the  general  issue ; 
for  then  there  may  be  a  several  decree  of  guilt  as  to  one,  and  of  acquittal  as  to  the 
other.  It  may  be  otherwise  where  there  is  a  joint  justification  by  the  respondents ; 
for  then  it  is  difficult  to  perceive  how  either  can  separately  contest  its  proof  or  suffi- 
ciency. The  more  pressing  difficulty  is,  when  there  is  a  joint  decree  against  all  the 
defendants  for  damages  in  tort,  whether  one  can  appeal  alone.  There  is  a  distinction 
well  known  at  the  common  law,  between  suits  founded  on  the  joint  contract  of  the 
parties  defendant,  and  suits  founded  upon  their  tort.  In  the  former,  the  contract 
must  be  proved  to  be  joint,  as  it  is  chai^d ;  in  the  latter,  it  need  not.  Upon  a  joint 
justification  in  tort,  a  writ  of  error  lies  only  by  all  the  parties  to  the  justification ;  for 
all  are  aggrieved  if  any  are.  But  if  they  plead  severally,  and  some  are  acquitted  and 
the  others  are  found  guilty,  the  latter  may  maintain  a  writ  of  error  alone,  for  they  alone 

are  aggrieved In  short,  the  appeal  mu5t  be  joint  when  the  interest  is  joint ; 

and  several  where  there  are  distinct  and  separate  interests,  represented  by  independent 
parties  in  the  same  suit. 

"  In  cases  of  tort,  it  seems  to  me  that  the  same  rale  must  by  analogy  prevail,  where 
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The  practice  of  the  courts  is  settled,  where  in  prize  cases  an 
appeal  is  made  and  not  prosecuted;^  and  doubtless  the  same 
rules  would  apply  in  other  cases.  That  is,  the  appellate  court 
may  permit  the  party  who  appeals  to  try  or  argue  the  case  exparte^ 
and  then  affirm  the  decree  if  they  see  cause ;  and  it  is  said  to  be 
the  settled  practice  of  the  circuit  court  in  such  cases  of  desertion 
of  appeal,  to  affirm  the  decree  ;^  or  they  may  remit  the  cause  to 
the  court  below  for  final  proceedings,  either  taxing  the  costs  in 
the  appellate  court  or  directing  this  to  be  done  in  the  court 
below.'  In  the  Supreme  Court  of  the  Uilited  States,  it  has 
been  held  that  where  an  appeal  is  not  prosecuted  in  that  court, 
it  will  be  dismissed  upon  a  certificate  being  produced  from  the 
circuit  court,  that  the  appeal  has  been  taken  and  not  prosecuted.^ 
This  subject  is  now  provided  for  by  the  sixty-third  rule  of  court 
passed  at  the  December  terra,  1853,  which  we  give  in  the 
Appendix.  This  rule,  which  differs  but  Uttle  from  tl^e  forty-third 
rule  passed  in  1835,  provides  generally  that  on  the  failure  of  the 
appellant  to  docket  the  cause  within  the  time  specified,  the 


theVlefendants  have  not  a  joist  interest,  and  do  not,  by  their  pleading,  assome  a  joint 
defence.  In  personal  trespaBses  like  the  present,  though  .the  tort  shoald  be  jointly 
chaiged,  it  is  also  several  in  its  nature,  and  one  defendant  may  be  found  guilty,  and 
the  other  acquitted.  It  would  seem  strange  if  the  decree  of  the  district  court  should 
pronounce  for  a  joint  trespass  and  give  damages  accordingly,  that  one  party  shoald 
not  be  entitled  to  an  appeal  unless  the  other  would  join  in  it ;  that  one  party  shoald 
not  be  allowed  to  establish  his  innocence  upon  the  appeal,  because  the  other  had,  by  his 
submission  to  the  decree,  admitted  his  own  guilt.  Each  def<pndant,  in  such  a  case,  has 
a  distinct  and  several  interest  in  tho  suit.  He  may  answer  severally,  and  a  final 
decree  may  be  entered  in  his  favor.  And  if  he  denies  the  whole  charge  jointly  with 
the  other  defendant,  by  a  general  answer  in  the  nature  of  the  general  issue,  he  is  not 

thereby  deprived  of  this  right  to  a  separate  acquittal,  if  the  evidence  warrants  it 

However,  if  the  decree  ware  for  joint  damages  against  both  defendants,  I  do  not  well 
see  how  the  libellant  could  maintain  a  separate  appeal  against  one,  for  that  would 
be  to  claim  several  damages  against  each.  But  it  would  be  different  as  to  the 
defendants ;  for  the  chai^  being  in  its  nature  several,  as  well  as  joint,  one  might  be 
aggrieved  by  the  decree,  when  the  other  was  not,  and,  therefore,  might  be  entitled  to  a 

separate  appeal My  opinion  is,  that,  in  this  case,  a  several  appeal  well  lies  by 

Thomas  from  the  decree  for  joint  damages,  upon  the  ground  that  the  asserted  trespass 
is  several  as  well  as  joint ;  and  that  Thomas  has  a  distinct  and  independent  interest  and 
responsibility  in  the  suit,  unaffected  by  the  decision  as  to  Jordan. 

1  The  Privateer  Montgomery,  I  Gallis.  416.  See  The  Elizabeth,  1  Hagg.  Adm.  226 ; 
The  San  Juan  Nepomuceno,  id.  265,  267. 

^  The  Privateer  Montgomery,  1  Gallis.  416. 

'  The  Privateer  Montgomery,  1  Gallis.  416. 

*  The  Jonquille,  6  Wheat.  452. 
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defendant  in  enor  may  have  it  docketed  and  dismissed  upon 
producing  a  certificate  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  entered,  stating  the  cause  and  certifying 
that  such  writ  of  error  or  appeal  was  duly  sued  out  and  allowed. 
Under  these  rules  it  has  been  decided  that  the  names  of  the 
parties  must  be  stated  in  full,  and  it  is  not  sufficient  to  say 
Holliday  et  al.  v.  Batson  et  aL^  The  certificate  must  also  state 
specifically  the  day  of  the  entry  of  the  judgment  or  the  decree, 
and  it  is  not  enough  that  the  term  is  given,  because  the  term 
may  not  have  ended  thirty  days  before  the  term  of  the  supreme 
court  commenced.^  The  appellee  may  also  file  the  record  of 
the  court  below,  and  move  to  dismiss  the  appeal,  when  the 
lecord  is  not  filed  by  the  appellant.^  The  rule  of  the  court  in 
relation  to  the  time  in  which  the  appellant  must  file  the  record, 
is  peremptory,  and  "can  in  no  respect  depend  upon  the  con- 
venience of  the  clerks  of  the  inferior  courts."  * 

There  can  be  no  appeal  without  security  to  prosecute  the 
saipae,  and  for  costs  or  the  like,  under  the  statute  in  some  cases, 
and  as  4he  court  may  direct  in  others.  But  so  far  as  all  this 
is  within  the  discretion  of  the  court,  it  belongs  exclusively 
to  the  court  below,  and  the  appellate  court  will  not  interfere 
with  it.* 

Whenever  an  appeal  case  is  heard  and  decided,  and  a  man- 
date goes  down  to  the  court  below  to  carry  the  decree  into  effect, 
there  may  be  an  appeal  from  that  court  on  the  execution  of  that 
mandate ;  because  it  is  necessary  that  the  appellate  court  should 


1  HoLliday  v,  Batson,  4  How.  645;  Smith  v.  Clark,  12  How.  21. 

'  Rhodes  v.  Steamship  Galreston,  10  How.  144. 

'  United  States  v.  Fremont,  18  How.  30. 

^  Staiigess  V.  Harrold,  18  How.  40.  The  counsel  for  the  appellants  in  this  case 
applied  for  an  extension  of  time  nndcr  the  63d  rale,  and  presented  a  certificate  of  the 
clerk  of  the  circnit  conrt  to  the  effect  that  he  coald  not  consistently  with  the  other 
duties  of  his  office  make  out  and  have  ready  the  transcripts  of  the  records  and  pro- 
ceedings within  the  time  specified.    The  court  refused  to  grant  the  motion. 

^  Stat,  of  1789.  ch.  20,  \  22 ;  Stat,  of  1803,  ch.  40,  §  2 ;  The  Dos  Hermanos,  10  Wheat. 
806.  It  was  held  in  this  case  that  if  the  appeal  was  prayed  for  and  allowed  within 
five  years  it  was  valid,  although  security  was  not  given  until  after  the  lapse  of  five 
years,  and  that  the  mode  of  taking  the  security  and  the  time  of  perfecting  it  were  within 
the  discretionary  power  of  the  court  below.  But  this  rule  does  not  apply  to  a  case 
where  the  appeal  is  to  operate  as  a  supersedeas,  for  in  such  a  case  the  appeal  bond  must 
be  filed  within  ten  days  after  the  rendition  of  the  decree.  Adams  v.  Law,  16  Horn 
144. 
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have  the  power  of  securing  the  dae  execution  of  their  decree.^ 
But  on  such  appeal,  nothing  prior  to  the  mandate  comes  before 
the  appellate  court  as  a  question  by  itself.  And,  therefore,  after 
a  case  is  sent  back  to  the  circuit  court,  the  objection  cannot  be 
taken  on  a  second  appeal  that  the  court  had  no  jurisdiction  to 
entertain  the  appeal  in  the  first  instance  from  the  circuit  court, 
on  the  ground  that  the  decree  in  that  court  was  not  a  final  one.' 
But  all  the  prior  proceedings,  documents,  and  evidence,  are  in 
the  hands  of  the  appellate  court,  for  the  purpose  of  deciding 
accurately  any  questions  which  may  arise  subsequently  to  the 
mandate.^  If  there  be  a  general  decree  of  restitution  in  the 
Supreme  Court  of  the  United  States,  no  party  can  set  up  new 
claims  or  new  liens  in  the  court  below,  even  if  they  would  have 
been  allowed  had  they  been  asserted  before  the  original  decree.^ 
So  if  interest  be  not  mentioned  in  the  decree,  none  w^ill  be 
allowed.* 


^  Himelj  v.  Kos«,  5  Cranch,  313 ;  Boyce  v.  Grandy,  9  Pet.  276.  In  SibbaM  v. 
The  United  States,  12  Pet.  488,  492,  the  court  said:  "The  inferior  conif  is  bound 
by  the  decree  as  the  law  of  the  case ;  and  most  carry  it  into  execution,  according  to  the 
mandate.  They  cannot  vary  it,  or  examine  it  for  any  other  purpose  than  execution^ 
or  give  any  other  or  further  relief;  or  review  it  upon  any  matter  decided  on  appeal  for 
error  apparent ;  or  intermeddle  with  it,  further  than  to  settle  so  much  as  has  been 

remanded If  the  special  mandate  is  not  obeyed  or  executed,  then  the  general 

power  given  to  '  all  the  courts  of  the  United  States  to  issue  any  writs  which  are  neces- 
sary for  the  exercise  of  their  respective  jurisdictions,  and  agreeable  to  the  principles 
and  usages  of  law; '  by  the  14th  section  of  the  judiciary  act;  fairly  arises,  and  a  man- 
damus, or  other  appropriate  writ  will  go."  In  United  States  v.  Fremont,  18  How.  30, 
an  appeal  was  dismissed  on  the  ground  that  it  was  not  entered  in  the  supreme  court  in 
time,  and  also  on  the  ground  that  as  the  inferior  court  having  taken  no  action  in  the 
case,  except  to  enter  the  mandate  on  its  records,  there  was  nothing  to  appeal  from. 

2  Washington  Bridge  Co.  v.  Stewart,  3  How.  413;  Whyte  v.  Gibbes,  20  How. 
541. 

'  The  Santa  Maria,  10  Wheat.  431.  A  decree  for  general  restitution  of  property 
had  been  made  in  this  case.  It  appeared  on  the  foce  of  the  proceedings  that  ib»  prop- 
erty had  been  appraised  at  its  value,  including  the  duties  to  the  United  States  by  the 
claimant,  and  a  stipolation  for  the  amount  given.  It  was  held  that  the  decree  awarded 
only  the  value  of  the  property  to  the  libellant,  and  that  the  claimant  was  entitled  to 
deduct  the  duties. 

«  The  Santa  Maria,  10  Wheat.  431. 

^  Himely  t;.  Rose,  5  Cranch,  813.    The  decree  of  the  supreme  court  in  this  case  said 
nothing  about  interest.    The  property  in  dispute  had  been  sold,  and  the  court  said : 
"  If  tills  money  remains  in  possession  of  the  court,  it  carries  no  interest ;  if  it  be  in  the 
hands  of  an  individual,  it  may  bear  interest,  or  otherwise,  as  the  court  shall  direct. 
See  also,  The  Santa  Maria,  10  Wheat.  431 ;  Boyce  v.  Grundy,  9^et.  276 ;  Hemmen 
way  17.  Ei^er,  20  How.  255. 
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If  a  bond  be  given  in  the  district  court  conditional  to  pay  or 
do  a  certain  thing  in  case  of  condemneition  in  that  court  and 
there  be  an  appeal  to  the  circuit  coart  and  condemnation  there, 
it  has  the  same' effect  to  forfeit  the  bond.^ 


SECTION   V. 

OF  JtJBISDICTION  IN  GA8SS  OF  SEIZURES. 

m 

The  district  court  is  the  primary  court  of  revenue,  having 
original  jurisdiction  in  all  cases  of  seizures  under  the  statutes  of 
the  United  States  concerning  imposts,  navigation,  or  trade;  it 
may  try  all  questions  and  entertain  all  suits,  either  for  the  con- 
demnation or  acquittal  of  the  property  seized :  and  may  decree 
restoration  and  compel  delivery  of  the  property  or  of  its  proceeds 
or  value,  into  the  possession  of  those  whom  it  finds  ultimately 
to  be  entitled  thereto;^  and  may  do  this  as  well  by  summary 
decree  or  decretal  order,  if  the  case  be  already  before  the  court, 
as  upon  original  proceedings. 

It  does  not  derive  its  jurisdiction  from. any  possession,  actual 
or  supposed,  of  its  officers,  but  from  the  act  and  the  place  of  the 
seizure  for  the  forfeiture ;  and  if  it  once  acquire  jurisdiction,  it 
seems  that  this  is  not  avoided  by  any  subsequent  irregularity.^ 


1  United  States  v.  Four  Part  Pieces  of  Woollen  Cloth,  1  Paine,  C.  C.  485.  See  also. 
United  States  v.  Schooner  Little  Charles,  1  Brock.  C.  C.  380. 

>  The  Abby,  1  Mason,  360. 

'  Sch.  Bolina  and  Cargo,  I  Gallis.  75.  On  page  81,  Story,  J.,  said  :  "  In  the  admi- 
raltj,  in  all  proceedings  in  rem,  the  conrt  has  a  right  to  order  the  thing  to  be  taken  into 
the  custody  of  the  law,  and  it  is  presumed  to  be  in  the  custody  of  the  law,  unless  the 
contrary  appears ;  and  when  once  a  vessel  is  libelled,  then  she  is  considered  as  in  the 
custody  of  the  law,  and  at  the  disposal  of  the  court ;  and  monitions  may  be  issued  to  per- 
sons having  the  actual  custody,  to  obey  the  injunctions  of  the  court.  The  jurisdiction 
of  the  admiralty,  however,  is  not  founded  on  that  circumstance." 

And  on  page  83,  "  The  District  Court  of  the  United  States  derives  its  jurisdiction, 
DOi  from  any  supposed  possession  of  its  officers,  but  from  the  act  and  place  of  seizure 
for  the  forfeiture.  Act,  24th  September,  1789,  ch.  20.  And  when  once  it  has  acquired 
a  regular  jurisdiction,  I  do  not  perceive  how  any  subsequent  irregularity  would  avoid 
it.  It  may  render  the  ultimate  decree  ineffectual  in  certain  events,  but  the  regular 
results  of  the  adjudication  must  remain.    I  do  not  apprehend  that  an  accidental  de- 
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The  court  of  the  district  in  which  the  seirare  is  first  made  (with- 
out regard  to  the  place  where  the  forfeiture  occurs) ,  has  exdusive 
original  cognizance  of  it ;  ^  and  if  the  property  be  carried  iato 
another  district,  the  circuit  court  will  remand  the  property  to  the 
district  in  which  it  was  originally  seized.*  But  if  the  seizure 
be  made  upon  the  high  seas,'  or  within  the  territory  of  a  foreign 
power,^  that  court  has  cognizance  of  it,  into  which  court,  or  the 
district  of  which  court,  it  is  finally  carried.  If  the  seizure  is  on 
land,  the  court  proceeds  as  a  court  of  common  law,  with  a  jury, 
and  the  general  course  of  the  ]^nglish  Exchequer  upon  informa- 
tions in  rem  is  followed.^ 

These  two  jurisdictions,  admiralty  and  common  law,  though 
vested  in  one  court,  are  perfectly  distinct  and  independent,  and 
cannot  be  blended  together.^    But  if  the  seizures  be  upon  waterS| 


struction  by  fire,  would  preTent  the  coort  from  protecting  its  oflSoers  from  prosecntioii 
by  pronoancing,  if  jast,  a  regular  condemnation." 

In  the  case  of  Jennings  v,  Carson,  4  Cranch,  2,  the  principles  of  admiralty  law,  as  to 
the  jarisdiction  of  the  court  orer  the  property,  were  folly  laid  down  by  Marshall,  C.  J. 
The  privateer  Addition,  cruising  under  a  commission  during  the  war  with  Great 
Britain,  captured  the  Sloop  George  and  libelled  her  in  the  court  of  admiralty  for  New 
Jersey,  where  she  was  condemned  and  decreed  to  be  sold.  The  claimant,  Jennings, 
appealed,  and  the  decree  was  reversed  by  the  circuit  court.  Pending  the  appeal  the 
vessel  was  sold ;  and  Jennings  brought  a  suit  against  the  captors  as  wrongdoers.  The 
court  held,  that  the  moment  a  vessel  was  libelled,  it  was  in  the  custody  of  the  law,  not 
of  the  captors,  and  that  the  court  of  admiralty,  having  possession  of  the  property,  had 
an  undoubted  right  to  sell  its  for  the  benefit  of  the  parties.  The  law  on  these  two 
points,  was  ably  examined  under  the  principles  then  acknowledged  (1807),  and  the 
conclusions  there  laid  down  appear  to  be  now  well  settled. 

In  regard  to  the  question  of  irregularity  in  the  record  and  in  the  manner  of  sale,  the 
court  said,  in  Jennings  v,  Carson,  "  At  any  rate,  the  court  of  admiralty  must  be  sup- 
posed to  have  done  its  duty,  and  to  have  been  in  possession  of  the  thing  in  contest,  if 

its  duty  required  that  possession The  Geoi^e  and  her  cargo,  therefore,  must 

be  considered  as  being  in  custody  of  the  law,  unless  the  contrary  appears.  If  this 
conclusion  be  right,  it  follows  that  the  reguhirity  of  the  sale,  is  a  question  of  no  im- 
portance to  the  defendants,  since  that  sale  was  the  act  of  a  court  having  legal  posses- 
sion of  the  thing,  and  acting  on  its  own  authority." 

1  Eeene  t;.  United  Staites,  5  Crancb,  304. 

s  The  Abby,  1  Mason,  360,  per  Story,  J. 

*  The  Abby,  1  Mason,  360. 

*  The  ship  Richmond  v.  United  States,  9  Cranch,  102 ;  The  Merino,  9  Wheat.  391. 

*  United  States  v.  Fourteen  Packages  of  Pins,  Gilpin,  235 ;  651  Chests  of  Tea  v. 
United  States,  1  Paine,  C.  C.  499,  504 ;  The  Sarah,  8  Wheat.  391. 

^  In  The  Sarah,  8  Wheat.  391,  Marshall,  C.  J.,  after  stating  the  case,  proceeded  as 
follows  :  *'  By  the  act  constituting  the  judicial  system  of  the  United  States,  the  dis- 
trict courts  are  courts  both  of  common  law  and  admiralty  jurisdiction.    In  the  trial  of 
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navigable  from  the  sea  by  ressels  of  ten  or  more  tons  burden, 
this  coart  had  admiralty  jurisdiction  by  the  statute  by  libel  with- 
out jury.^ 

all  oaaei  of  lelzim  on  land,  the  court  sits  as  a  ooart  of  cmsmoti  law.  Id  caiCfl  of  Misiife 
made  on  waters  navigable  by  vessels  of  ten  tons  burden  and  npwards,  the  court  sits  as  a 
court  of  admiralty.  In  all  cases  at  common  law,  the  trial  must  be  by  jury.  In  cases 
of  admiralty  and  maritime  jurisdiction,  it  has  been  settled  in  the  cases  of  United  States 
V.  La  Yengeanee,  3  DaU.  297 ;  United  States  v.  Sch.  Sally,  3  Cranch,  406 ;  and  United 
States  V.  The  Betsey  and  Charlotte,  4  Craxurh,  443 ;  that  the  trial  it  to  be  by  the  court 
Although  the  two  jurisdictions  are  vested  in  the  same  tribunal,  they  are  as  distinct  from 
each  other  as  if  they  were  vested  in  different  tribunals,  and  can  no  more  be  blended, 
than  a  court  of  chancery  with  a  court  of  common  law.  The  court  for  the  Louisiana 
dieuict  was  sitting  as  a  court  of  admiralty  j  and  when  it  was  shown  that  the  sdzure 
was  made  on  land,  its  jurisdiction  ceased.  The  libel  ought  to  have  been  dismissed/ 
or  amended  by  charging  that  the  seizure  was  made  on  land.  The  direction  of  a  jury 
in  a  case  where  the  libel  charged  a  seizure  on  water  was  irregular ;  and  any  proceed- 
ing of  the  court,  as  a  court  of  admiralty,  after  the  fact  that  the  seizure  was  made  on 
land  appeared,  would  have  been  a  proceeding  without  jurisdiction.  The  court  felt 
some  disposition  to  consider  this  empanelling  of  a  jury  at  the  instance  of  the  claimants, 
as  amounting  to  a  consent  that  the  libel  should  stand  amended  ;  but  on  reflection,  that 
idea  was  rejected.  If  this  is  considered  as  a  case  at  common  law,  it  would  be  neces- 
sary to  dismiss  this  appeal ;  because  the  judgment  could  not  be  brought  before  this 
court  but  by  writ  of  error.  If  it  is  considered  as  a  case  of  admiralty  jurisdiction,  the 
sentence  ought  to  be  reversed,  because  it  could  not  be  pronounced  by  a  court  of  admi- 
ralty, on  a  seizure  made  on  land.  As  the  libel  charges  a  seizure  on  water,  it  is  thought 
most  advisable  to  reverse  all  the  proceedings  to  the  libel,  and  to  remand  the  cause  to 
the  district  court  for  farther  proceedings,  with  directions  to  permit  the  libel  to  be 
amended." 

In  1828,  the  same  case  came  on  to  be  heard  again,  under  the  name  of  United  States 
17.  422  Casks  of  Wine,  1  Pet.  547,  judgment  having  been  rendered  in  the  court  below 
in  favor  of  the  claimants.  The  appeal  was  made,  on  the  ground  that  the  original 
claimants.  Hazard  &  Williams,  were  not  the  real  owners  of  the  wine  under  seizure. 
The  court  held,  that  it  was  too  late  for  this  ground  to  be  taken,  because  it  should  have 
been  taken  before  the  trial  in  the  court  below.  The  court  said :  "  The  objection  is 
founded  upon  a  mistaken  view  of  the  time,  nature,  and  order  of  the  proceedings  proper 
in  suits  in  rem,  whether  arising  on  the  admiralty  or  exchequer  side  of  the  court.  In 
such  suits,  the  claimant  is  an  actor  and  entitled  to  come  before  the  court  in  that  charac- 
ter only,  in  virtue  of  his  proprietary  interest  in  the  thing  in  controversy ;  this  alone 
gives  him  Apenona  standi  injudido.  It  is  necessary  that  he  should  establish  his  right 
to  that  character,  as  a  preliminary  to  his  admission  as  a  party  ad  litem,  capable  of  sus- 
taining the  litigation.  He  is,  therefore,  in  the  regular  and  proper  course  of  practice, 
required,  in  the  first  instance,  to  put  in  his  claim  upon  oath,  averring  in  positive  terms, 
his  proprietary  interest.  If  he  refuses  so  to  do,  it  is  a  sufficient  reason  for  a  rejection 
of  his  claim.  If  the  claim  be  made  through  the  intervention  of  an  agent,  the  agent  is, 
in  like  manner,  required  to  make  oath  to  his  belief  of  the  verity  of  the  claim,  and,  if 
necessary^  he  may  also  be  required  to  produce  and  prove  his  authority,  before  he  can 
be  admitted  to  put  in  the  claim.  If  this  is  not  done,  it  furnishes  matter  of  exception, 
and  may  be  insisted  upon  by  the  adverse  party,  for  the  dismissal  of  the  claim.    If 

1  The  Margaret,  9  Wheat.  421. 
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If  the  libel  charge  the  »eiznre  as  having  been  made  on  the 
water,  when  in  fact  it  was  made  dn  the  lamd,  iti«  bad  and  mast 
be  either  amended  or  dismissed.^ 

The  district  conrt  has,  however,  no  jurisdiction  to  enforce  a 
lien  for  duties,  by  information  in  admiralty ;  because  its  revenue 
jurisdiction,  by  procedure  in  rem,  extends  only  to  seizures  for/or- 
feitures  under  the  laws  of  impost,  navigation,  or  trade.  But  aa 
action  at  common  law  may  be  instituted,  by  the  United  States 
and  in  their  name,  in  the  district  or  in  the  circuit  court,  to 
recover  possession  of  goods  if  they  have  a  legal  lien  on  them, 
or  to  recover  damages  for  the  illegal  taking  or  detaining  them.^ 

We  have   spoken   hitherto  only  of  the  courts  which   have 


the  claim  be  admitted  upon  this  prelimioary  proof,  it  is  still  open  to  contestation,  and, 
b^  a  snitable  exceptive  allegation  in  the  admiralty,  or  by  a  correspondent  plea  in  the 
nature  of  a  plea  in  abatement  to  the  person  of  the  claimant,  in  the  exchequer,  the 
facts  of  proprietary  interest  sufficient  to  support  the  claim,  may  be  put  in  contestation 
and  formally  decided.  It  is  in  this  stage  of  the  proceedings,  and  in  this  only,  that  the 
question  of  the  claimant's  right  is  generally  open  for  discussion.  If  thQ  claim  is  ad- 
mitted without  objection,  and  allegations  or  pleadings  to  the  merits  are  subsequently 
put  in,  it  is  a  waiver  of  the  preliminary  inquiry,  and  an  admission  that  the  party  is 
rightly  in  court  and  capable  of  contesting  the  merits."  But  when,  after  the  merits 
hare  been  passed  upon,  it  appears  that  the  rights  of  some  third  person  have  been 
wrongfully  invaded,  it  is  a  matter  for  the  consideration  of  the  court,  but,  in  no  shape, 
a  matter  which  the  original  promovent  could  require  at  its  hands. 

1  The  Sarah,  8  Wheat.  391. 

2  United  States  r.  850  Chests  of  Tea,  12  Wheat.  486.  In  this  case,  a  libel  was 
filed  against  350  chests  of  tea,  for  the  purpose  of  compelling  the  payment  of  the 
duties  thereon.  The  teas  had  been  landed  and  stored,  and  fraudulently  and  secretly 
taken  from  the  store-house.  The  court  decided  that  the  duties  having  been  "secured 
to  be  paid,"  according  to  the  statute,  they  were  not  now  due,  and  proceeded,  p.  497, 
"By  the  9th  section  of  the  judiciary  act,  the  district  courts  have  exclusive  original 
cognizance,"  etc.  (giving  the  substance  of  the  section),  "  Now  it  is  not  pretended  that 
this  is  a  civil  cause  of  admiralty  and  maritime  jurisdiction  ;  and  it  has  already  been 
shown,  that  there  is  no  law  of  the  United  States,  of  impost  or  otherwise,  to  warrant 
the  seizure  of  the  teas  in  question,  or  to  subject  them  to  forfeiture.  But  even  if  there 
were  such  a  law,  the  only  proceeding  which  could  have  been  instituted  under  it,  must 
have  been  to  forfeit  the  artides  seized,  and  not  to  subject  them  to  the  payment  of 
doUes.  If  the  case  be  not  one  of  forfeiture,  we  can  perceive  no  ground  upon  which 
the  district  court  could  entertain  a  suit  by  way  of  libel  to  enforce  the  payment  of 
datics.  No  jurisdiction  is  conferred  upon  that  conrt  in  such  ^  case,  either  by  the  above 
section  of  the  judiciary  act,  or  by  any  other  act  of  congress.  There  is  no  doubt  but 
that  a  suit  at  common  law  might  be  instituted  in  that  court  as  well  as  in  the  circuit 
court,  in  the  name  of  the  United  States,  founded  upon  their  legal  right  to  recover  the 
possession  of  goods  upon  which  they  have  a  lien  for  duties,  or  damages  for  the  illegal 
taking  or^etaining  of  the  same.  But  the  remedy  which  has  been  selected  is  not  one 
which  can  obtain  the  sanction  of  this  court." 
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admiralty  juriBdiction  within  the  United  States ;  and  it  is  cer- 
tain that  no  courts  can  have 'this  jurisdiction  in  the  States,  but 
those  which  are  established  by  congress  in  pursuance  of  and  in 
conformity  with  the  third  article  of  the  constitution  of  the 
United  States.  But  it  is  held  that  this  limitation  does  not 
extend  in  this  respect,  at  least,  to  the  Territories ;  because  con- 
gress legislates  tor  them  with  the  combined  powers  of  the  State 
and  general  governments.  An  act  of  a  Territory  created  a  court 
with  authority  to  take  jurisdiction  of  a  case  of  salvGige ;  and  in 
such  a  case  which  came  before  it,  a  decree  of  sale  for  salvage  oi 
a  cargo  which  had  been  stranded  and  brought  within  its  territo- 
rial limits,  was  made  by  the  territorial  court,  and  sustained  by 
the  supreme  court,  and  a  sale  made  under  it  was  held  to  be 
valid  and  to  have  changed  the  property.^ 


^  American  Ins.  Co.  v.  356  Bales  of  Cotton,  1  Pet.  511,  was  as  follows :  The  insnranee 
compaaj  libelled  356  bales  of  ootton,  in  the  Soath  Carolina  district,  demandiog  restita- 
tion  thereof,  on  the  groond  that  the  property  had  been  abandoned  to  them  by  the  ownen. . 
Canter,  the  claimant,  claimed  on  the  groand  that  they  had  been  sold  to  him,  by  rirtne 
of  an  order  of  a  territorial  court  of  Florida,  consisting  of  a  notary  and  five  jurors,  to 
pay  salvage  assessed  by  them  at  76  per  cent.  The  district  judge  pronounced  this 
decree  a  nullity,  and  oideied  the  restoration  of  the  cotton,  subject  to  50  per  cent  sal- 
vage. The  circuit  court  decreed  the  whole  cotton  to  the  claimant,  on  the  ground  that 
the  proceedings  of  the  court  at  Key  West  were  legal,  and  transferred  the  property. 
The  opinion  of  Chief  Justice  Marshall  is  a  model  of  acute  and  accurate  reasoning. 
The  substance  of  it,  although  it  is  difficult  to  condense  that  which  is  already  so  com- 
pact, may  be  stated  thus :  -— 

The  laws  of  Florida  which  had  reference  to  the  relations  of  the  people  to  each  other 
while  under  their  Spanish  sovereign,  are  in  force  after  their  annexation  to  this  country, 
except  where  changed  by  congress,  which  has  the  power,  under  the  constitution,  of 
regulating  and  governing  the  Teiritories.  The  Act  of  Congress  of  1823,  provided  for 
a  territorial  legislature,  and  this  territorial  legislature  created  the  court  which  rendered 
the  above  decree.  The  same  act  provided  two  superior  courts,  to  which  it  gave  exclu- 
sive jurisdiction  in  criminal  matters,  and  some  civil  matters.  All  civil  matters  were 
either  under  the  preexisting  laws  of  the  Teiritory,  or  under  the  laws  in  which  this 
exclusive  jurisdiction  was  given  to  the  superior  courts.  This  jurisdiction  was  to  be 
coextensive  with  that  conferred  on  the  courts  of  the  United  States  by  the  Judiciary 
Acts  of  1789  and  1793.  Admiralty  and  maritime  cases  are  not  such  as  were  given 
exclusively  to  the  superior  courts ;  for  to  these  courts  was  given  exclusive  jurisdiction 
of  only  such  cases  as  arose  "  under  the  laws  of  the  United  States  "  and  capital  cases ; 
and  the  constitution  expressly  makes  a  distinction,  when,  by  Art.  III.  it  gives  the 
United  States  courts  cognizance  of  three  distinct  classes  of  cases.  Salvage  is  a  case 
of  admiralty  and  maritime  jurisdiction,  and  as  it  was  un^ubtedly  provided  for  under 
the  preexisting  laws  of  the  Territory,  is  cognisable  concnirently  by  the  superior  courts 
created  by  the  act,  and  by  the  inferior  court  created  by  the  territorial  council. 

But  it  is  argued  that  the  constitution  requires  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  "  one  supreme  court,  and  in  such  inferior  courts  ts  congress 
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may  fVom  time  to  time  establish,"  and  that  congress  cannot  vest  admiralty  jniisdictton 
in  courts  created  by  a  territorial  legislature. 

To  this  it  is  answered  that  the  very  next  sentence  of  the  constitution  declares,  that 
"  the  judges  both  of  the  supreme  and  the  inferior  courts  shall  hold  their  offices  during 
good  behayior."  The  judges  of  the  superior  court  of  Florida  hold  their  offices  for  the 
term  of  four  years.  These  courts,  then,  are  not  constitutional  courts,  in  which  the 
judicial  power  conferred  by  the  general  government  can  be  deposited.  They  are  inca- 
pable of  receiving  it.  They  are  legislative  courts,  created  by  virtue  of  tbat  clause 
which  enables  congress  to  make  all  needful  rules  and  regulations  respecting  the  territo- 
ries belonging  to  the  United  States.  The  people  of  Florida,  though  admitted  to  enjoy 
the  privileges,  rights,  and  immunities  of  the  people  of  the  United  States,  do  not  share 
in  their  political  power,  and  cannot  until  Florida  becomes  a  State.  The  courts  referred 
to  by  the  conttitatioii,  were  meant  for  the  Stales,  and  were  a  part  of  tbe^/Ulera/  system 
of  government  by  which  States  having  individual  rights  were  bound  together.  Bat  • 
Territory  is  not  a  State^  and  was  not  so  considered  by  the  framers  of  the  constitution. 

The  jurisdiction,  then,  with  which  these  superior  courts  of  Florida  are  invested,  is 
not  a  part  of  that  judicial  power  which  is  defined  by  the  third  article  of  the  constitu- 
tion, but  is  conferred  by  congress  in  execution  of  those  general  powars  which  that 
body  possesses  over  the  territories  of  the  United  States.  Although  admiralty  jurisdic- 
tion can  be  exercised  in  the  States,  in  those  courts  only  which  are  established  in  pursa- 
ance  of  the  third  article  of  the  constitution,  the  ^ame  limitation  does  not  extend  to  the 
territories.  The  act  of  the  territorial  legislature  erecting  the  court  by  whose  decree  die 
cargo  of  the  Point  ik  Petre  was  sold,  is  valid ;  and  a  sale  in  poisnance  of  that  decree 
changed  the  property. 
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CHAPTER    III. 

OF  FOREIGN  COURTS  OF  ADMIRALTT. 

The  general  subject  of  admiralty  jurisdiction  is  commerce; 
for  even  its  revenue  and  its  military  jurisdiction  relate  mainly  to 
commercial  matters.  These  are  at  home  on  the  ocean,  and  as 
they  make  it  a  highway  from  country  to  country,  instead  of  a 
barrier  between  them,  they  may  be  said  to  connect  nations  into 
some  measure  of  fellowship  and  unity ;  and  this,  it  may  be 
believed,  will  grow  with  the  advancing  civilization  of  mankind. 
It  might  therefore  be  expected  that  courts,  which  deal  with  these 
subjects  of  universal  interest,  should  not  only  be  governed  by 
similar  principles  in  different  nations  and  adopt  simUar  forms,  but 
that  they  should  exercise  a  kind  of  common  jurisdiction.  They 
sometimes  enforce  each  other's  decrees,  or  complete  in  one  coun- 
try what  is  done  in  another.  And  frequently  the  citizens  of  one 
nation  sue  in  the  admiralty  courts  of  another,  and  when  comity 
demands  it,  their  petitions  will  be  heard  and  their  causes  deter- 
mined. 

In  England,  in  an  early  case  on  this  subject,  an  American 
vessel  which  had  been  captured,  was  recaptured  by  her  crew  and 
taken  to  England.  Some  of  the  crew  who  were  English  sub- 
jects  and  had  shipped  on  the  voyage  to  England  with  no  inten- 
tion of  returning  to  America,  libelled  the  ship  for  salvage,  and 
the  court  entertained  jurisdiction  of  the  case.  And  subsequently 
four  American  seamen  petitioned  for  reward  for  their  services  in 
the  rescue  and  it  was  allowed  them.^ 

In  all  matters  which  properly  belong  to  the  jus  gentium^  and 
where  justice  requires  that  the  court  should  act,  it  will  do  so  ;  as 


1  The  Two  Friends,  1  Rob.  Adm.  271,  276.    See  also,  The  Good  Intent,  cited  1 
Rob.  Adm.  286,  where  an  American  vessel  was  recaptured  from  the  French  by  an 
American  armed  ship,  and»  there  being  no  opposition  to  the  jurisdiction  of  the  courts 
salvage  was  allowed. 

VOL.  n.  46 
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in  case  of  bottomry  bonds.^'  In  respect  to  seamen's  wages,  as  a 
general  mle  the  court  will  take  jurisdiction,  if  the  suit  is  com- 
menced with  the  consent  of  the  representative  of  the  country  to 
which  the  ship  belongs.^  And  in  some  cases  where  this  consent 
cannot  be  obtained,  the  court  will  proceed  without  it,^  It  seems, 
however,  that  the  consent  of  the  foreign  minister  is  essential,  not 
in  respect  to  the  jurisdiction  of  the  court,  but  merely  as  to  the 
exercise  of  its  discretion.*  But  it  is  unwilling  to  enforce  a  mere 
municipal  law  of  a  foreign  country,  although  it  has  jurisdiction 
of  the  subject-matter.'^     It  is  for  this  reason,  that  the  court  will 


1  The  Gratitudine,  3  Rob.  Adm.  240 ;  The  Jacob,  4  id.  245 ;  The  Madonna  Dldra, 
1  Dods.  37. 

*  The  Coaitnej,  Edw.  Adra.  239 ;  The  Madonna  D'Idra,  1  Dods.  37. 

*  The  Yrow  Mina,  1  Dods.  234.  In  this  case,  a  ship  which  belonged  to  an  ahcn 
eaemj,  came  to  England  under  a  British  license,  and  was  libelled  for  wages.  The 
court  entertained  the  suit,  and  stated  that  as  the  consent  of  the  accredited  minister 
could  not  be  obtained,  it  would  not  be  required.  The  same  point  was  decided  in  The 
Maria  Theresa,  1  Bods.  303,  and  the  further  reason  was  added,  that  the  courts  of  the 
country  to  which  the  ship  belonged,  would  not  grant  relief  on  account  of  the  illegality 
of  the  voyage. 

^  The  Golubchick,  1  W.  Hob.  143.    The  vessel  in  this  case  belonged  to  Russia,  and 
was  libelled  for  wages.    The  master  appeared  under  protest,  stating  that  the  suit  had 
been  commenced  without  the  consent  of  the  Russian  consul,  or  any  other  accredited 
agent  of  that  government  in  the  country.    Dr.  Lushington  held,  that  "  the  coart  must 
possess  original  jarisdiction  over  the  subject-matter,  or  it  can  have  none  at  aU ;  for  the 
consent  of  a  foreign  consul  or  minister  never  could  confer  a  jurisdiction  upon  a  British 
court  of  judicature."    The  learned  judge,  however,  said  that  he  wished  "  it  to  be  un- 
derstood, that  in  all  future  cases  of  this  kind,  it  must  be  held  to  be  indispensable,  that 
notice  of  the  intended  proceedings  should  be  given  in  the  first  instance,  to  the  represent* 
ative  of  the  foreign  government.    In  so  directing,  I  do  not  mean  to  intimate  that  the 
court  would  feel  imperatively  bound  to  act  in  accordance  with  the  views  that  might 
be  entertained  by  such  representative ;  but  I  consider  it  is  expedient  that  sach  inUma* 
tion  should  be  given,  in  order  that,  if  any  objection  should  be  taken  against  the  prose- 
cution of  the  proceedings  in  this  court,  the  court  being  informed  of  the  groanda  upon 
which  such  objection  is  taken,  might  be  enabled  to  form  its  own  judgment  of  the  suffi- 
ciency of  such  objection,  and  adopt  such  a  course  as  may  be  most  oondacive  to  the 
furtherance  of  justice  in  the  cause." 

^  The  Courtney,  Edw.  Adm.  239.    In  this  case,  the  statute  of  the  United  States 
was  printed  on  the  back  of  the  shipping  articles,  requiring  the  master,  in  case  of  the 
discharge  of  the  seamen  in  a  foreign  port,  to  pay  to  the  American  consul  three  months' 
wages  over  and  above  their  wages  then  due,  two  thirds  of  which  were  to  go  to  the  sea- 
man and  one  third  to  the  treasury  of  the  United  States.    The  court  entertained  the 
.  suit  for  wages  under  the  shipping  articles,  but  refused  to  enforce  the  provisions  of  this 
statute.    In  The  Madonna  D'Idra,  1  Dods.  37,  a  claim  was  made  by  some  Greek. 
sailors,  who  had  shipped  at  Smyrna  for  London,  for  their  wages,  and  also,  for  an  allow- 
ance for  their  subsistence  until  they  could  return  to  their  country.    There  i^ras  eTidence 
that  by  the  customary  regulations  of  Turkey,  it  was  the  duty  of  a  master  to  take  his 
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not  generally  take  jurisdiction  of  possessory  suits  between  for- 
eigners.^  Stipulations  in  the  shipping  articles,  that  no  suit  should 
be  brought,  exceptr  in  the  port  of  the  country  to  which  the  ship 
belonged,  would  undoubtedly  be  enforced  in  England,  but  the 
admiralty  court  would  take  jurisdiction  if  the  voyage  were  bro- 
ken up  and  abandoned  in  England.^ 

In  this  country,  it  seems  to  be  settied  after  some  controyersy, 
that  our  admiralty  courts  have  full  jurisdiction  over  suits  be 
tween  foreigners,  if  the  subject-matter  of  the  controversy  is  of  a 
maritime  nature.     It  is,  however,  a  question  of  discretion  in 
every  case,  and  the  court  will  not  take  cognizance  of  the  cause, 


crew  back  in  his  own  vessel,  or  to  find  conveyance  for  them  in  another  vessel,  and  that 
in  case  of  the  sale,  the  proceeds  were  liable  for  the-  support  of  the  crew  and  to  procure 
them  the  means  of  conveyance  to  their  own  coantrv.    A  sufficient  som  for  the  snbsist- 
ence  of  the  crew  was  accordingly  allowed,  in  addition  to  their  wages.    The  court,  after 
referring  to  the  custom  above  cited,  said  :  "  This,  I  think,  efifectually  distinguishes  the 
present  case  from  the  American  cases  which  were  lately  before  the  court.    The  Ameri- 
can seamen  did  not  there  attempt  to  establish  their  right,  as  due  to  them  by  the  univer- 
sal usage  and  custom  of  their  country,  or  as  forming  part  of  the  contract  under  whidi 
tbej  sailed,  but  upon  the  ground  of  a  statute  lately  introduced.    As  the  demand  was 
made  upon  a  mere  legislative  act  of  that  country,  the  court  declined  to  interfere,  but  it 
held  there,  that  if  the  subject-matter  in  dispute  between  the  parties  had  formed  part  of 
the  contract,  it  would  have  upheld  the  demand." 

^  The  Johan  and  Siegmund,  £dw.  Adm.  242.    The  vessel  in  this  case,  belonged  to 
Hambnrg.    The  suit  was  brought  by  the  owners  of  fifteen  sixteenths  to  recover  pos- 
session of  the  vessel  from  the  master,  who  owned  one  sixteenth.    Sir  William  Scott 
si^d :  "  The  court,  with  the  consent  of  the  parties  and  of  the  accredited  agent  of  the 
obnntrjr  to  which  they  belong,  certainly  does  hold  plea  of  causes  between  foreigners, 
arising  on  the  jus  gentium ;  but  this,  I  think,  is  a  case  ^hich  cannot  be  so  considered, 
becaose,  whatever  may  have  been  the  general  rule  under  the  old  dvil  law  in  cases  of 
possession,  it  has  been  variously  modified  by  the  municipal  law  of  different  countries ; 
and  therefore,  by  entertaining  this  suit  I  might  deprive  the  parties  of  those  rights,  to 
which  they  are  entitled  by  the  law  of  their  own  country,  as  administered  in  those 
courts  to  which  they  are  directly  and  properly  amenable."    See  also.  The  Martin  of 
Norfolk,  4  Rob.  Adm.  293.    In  The  See  Renter,  1  Dods.  22,  the  same  learned  judge 
said  :  "  The  court,  therefore,  is  very  unwilling  to  enter  upon  such  questions ;  and  has 
never,  I  believe,  entertained  suits  of  this  kind,  unless  the  cases  have  been  referred  to  its 
dectsion  bj  the  consent  of  parties  or  by  the  intervention  of  the  representative  of  the 
foreign    state  devolving  the  jurisdiction  of  his  own  country  on  this  court."    In  this 
case,  ho^Brever,  there  being  an.  order  of  the  court,  exercising  ad  mural  ty  powers  in  the 
country  to  which  the  ship  belonged,  decreeing  that  the  master  should  give  up  the  ves- 
sel  the  coart  enforced  the  decree. 

*  The  ^W^ilhelm  Frederick,  1  Hagg.  Adm.  138.  The  same  rule  has  been  adopted  by 
the  common  law  courts,  where  the  seaman  is  wrongfully  discharged  in  a  foreign  coun- 
try Sigard  r.  Roberts,  3  Esp.  71 ;  or  compelled  by  cruelty  to  leave  the  vessel,  Limland 
r.  StepJiens,  3  Esp.  269. 
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if  justice  would  be  as  well  done  by  remittiDg  the  parties  to  iheir 
home  foram.  In  one  of  the  most  elaborately  coDsidered  eases 
on  this  subject,  jurisdiction  was  exercised  in  the  case  of  a  bot- 
tomry bond,  although  the  contract  was  made  between  subjects 
of  the  Sublime  Porte,  and  it  did  not  appear  that  it  was  intended 
that  the  vessel  should  come  to  the  United  States.^  Claims  for 
salvage  which  depend  for  their  determination  upon  the  law  of 
nations,  will  generally  be  considered  by  our  courts.^  It  is,  how- 
ever, in  cases  of  seamen's  wages  that  the  power  of  the  courts  is 
most  frequently  invoked,  and  it  is  well  settled  that  cognizance 
of  a  suit  will  be  taken  whenever  justice  demands  that  it  should 
be  done  ;^  as  where  the  voyage  is  broken  up  at  a  port  of  this 


1  The  Jenualem,  2  Gallis.  191.    See  also,  The  Aurora,  1  Wheat  96. 

^  The  Bee,  Ware,  382.  In  the  case  of  One  Hundred  and  Ninety-fbnr  Shawls, 
Abbott,  Adm.  317,  which  was  a  case  of  salvage  of  English  goods  by  an  English  ship, 
Mr.  Justice  Betts  held,  that  although  the  court  had  jurisdiction,  yet  that  the  exercise  of 
a  sound  discretion  required  him  to  dismiss  the  prosecution  and  to  remit  the  property 
and  cause  to  the  proper  forum  in  Qreat  Britain.  The  learned  judge  stated,  that  when 
the  only  question  was  aa  to  the  rate  of  reward,  the  court  would  be  solicitous  to  give 
every  practicable  despatch  to  the  suit.  The  reasons  for  dismissing  the  suit  were,  that 
the  owner,  in  his  answer,  charged  embezzlement  and  spoliation  of  the  property ;  that 
the  provisions  of  the  English  statute  relating  to  salvage  could  be  best  adjudicated  upon 
in  England;  that  the  vessel  in  which  the  goods  originally  were,  had  been  the  subject 
of  salvage  and  had  been  taken  to  England  by  other  salvors,  and  that  aU  the  questions 
relative  to  the  salvage  service  could  be  best  determined  together ;  that  the  vessel  to 
which  the  salvors  belonged,  was  on  a  voyage  to  England  at  the  time  the  service  was 
rendered ;  and,  that  the  articles  saved  were  especially  adapted  to  the  English  market, 
and  were  transshipped  from  a  vessel  bound  to  London  and  near  that  port,  and  the 
court  doubted  whether  such  conduct,  if  excusable  in  law,  gave  a  claim  to  remunera- 
tion as  for  a  meritorious  salvage. 

*  The  Ada,  Daveis,  407.  The  law  on  this  subject  is  ably  stated  in  the  celebrated 
case  of  Taylor  v.  Carryl,  20  How.  583,  611,  by  the  learned  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States.  "  It  is  true,  that  it  is  not  in  every  case  obligatory 
upon  our  courts  of  admiralty  to  enforce  it  in  the  case  of  foreign  ships,  and  the  right  or 
duty  of  doing  so,  is  sometimes  regulated  with  particular  nations,  by  treaty.  But  as  a 
general  rule,  where  there  is  no  treaty  regulation,  and  no  law  of  congress  to  the  con- 
trary, the  admiralty  courts  have  always  enforced  the  lien,  where  it  was  given  by  the 
State  or  nation  to  which  the  vessel  belonged.  In  this  respect,  the  admiralty  courts  act 
as  international  courts,  and  enforce  the  lien  upon  principles  of  comity.  There  may 
be,  and  sometimes  have  been,  cases  in  which  the'  court,  under  special  drcnmstanoes, 
has  refused  to  interfere  between  the  foreign  seamen  and  ship-owner ;  but  that  is  always 
a  question  of  sound  judicial  discretion,  and  does  not  a£flect  the  jurisdiction  of  the  court." 
It  should  be  remarked,  that  although  this  citation  is  taken  from  a  dissenting  opinion, 
yet  the  decision  of  the  court  proceeded  on  another  ground,  and  this  doctrine  was  not 
doubted. 

In  Ellison  v.  Ship  Bellona,  Bee,  112,  the  court  said :  **  Courts  of  admiralty  iiave  a 
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country,^  or  the  seaman  is  compelled  to  desert  on  account  of 
cruel  treatment,^  or  is  entitled  to  he  discharged  on  account  of  a 
deviation.^ 

It  seems  to  be  questioned,  whether  a  foreign  seaman  is  en- 
titled to  sue^n  this  country,  if  dischai^ed  here  by  his  own  wish, 
or  with  his  consent^  But  it  is  very  clear,  that  he  is  not,  if  he 
leaves  the  vessel  of  his  own  accord  before  the  voyage  is  finished, 
and  when  he  could  return  to  his  own  country.^    And  our  courts, 

general  jorisdlction  in  causes,  ci?il  and  maritime The  case  of  seamen's  wages 

comes  within  the  description  of  causes ;  and  this  jurisdiction  has  been  uniformly  exer- 
cised by  me,  as  regards  foreigners  generally."  In  this  case,  the  court  took  jurisdiction 
in  a  suit  for  wages  against  a  foreign  Tcssel  haying  letters  of  marque.  It  was,  howerer, 
said  that  no  action  could  be  brought  in  a  foreign  conntiy  against  a  ship  of  war,  because 
the  seamen  look  to  the  government  of  the  country  by  whom  they  are  employed.  Nor, 
it  is  said,  would  an  action  lie  against  a  privateer,  because  the  share  of  prize  is  settled 
between  the  owners  and  crew,  and  before  the  seamen  are  entitled  to  any  prize  money, 
the  validity  of  the  prize  must  be  determined  by  the  proper  courts  of  the  nation  to  which 
the  capton  belong. 

1  In  Clark  v,  Sch.  Gazelle,  March,  1858;  in  The  Bark  Havana,  April,  1858,  22  Law 
Reporter,  150 ;  and  in  Peake  v.  Bark  Havana,  November,  1857,  all  in  the  District 
Court  for  the  Massachusetts  District,  Mr.  Justice  Sprague  held,  that  where  a  foreign 
vessel  was  attached  and  sold  by  State  process  for  an  ordinary  debt  of  the  owners, 
and  the  voyage  was  thus  broken  up,  the  seamen  might  sue  in  admiralty  for  their 
wages. 

s  Weiberg  v.  Brig  St.  Oloff.  2  Pet  Adm.  428. 

*  Weibeig  v.  Brig  St.  Oloff,  2  Pet.  Adm.  428.  There  was  also,  cruel  treatment  in 
this  case.  The  same  point,  as  to  the  question  of  the  effsct  of  a  deviation,  was  decided 
in  the  case  of  Moran  v.  Baudin,  2  Pet.  Adm.  415.  But  in  Bucker  v,  Klorkgeter, 
Abbott,  Adm.  402,  409,  there  is  a  dictum  of  Mr.  Justice  Betts,  that  he  would  not  take 
cognizance  of  a  case  where  the  seaman  claimed  his  discharge  solely  on  the  ground  of  a 
deviation.  In  Jansen  v.  The  Hdnrich,  Crabbe,  226,  where  the  seamen  were  held  en- 
titied  to  leave  the  vessel,  because  they  had  not  signed  shipping  articles,  no  question 
was  made  as  to  the  jurisdiction  of  the  court. 

*  It  was  held  in  The  Infiuita,  Abbott,  Adm.  263,  that  the  court  would  not  take 
jurisdiction  in  such  a  case.  See  also,  Graham  v.  Hoskins,  Olcott,  Adm.  224.  In  The 
Brig  Napoleon,  Olcott,  Adm.  208,  the  libellant  was  an  American  citizen,  and  the  case 
is  not,  therefore,  contrary  to  those  above  cited,  though  the  language  of  the  court  ap- 
pears to  conflict.  But  in  Johnson  v,  Dalton,  1  Cow.  543,  the  Supreme  Court  of  New 
York  took  cognizance  of  a  marine  tort,  on  the  sole  ground  that  the  libellant  had  been 
l^;ally  discharged,  though  the  voyage  was  not  ended.  And  in  Pugh  v,  Gillam, 
1  Calif.  485,  where  the  pUintiff,  a  British  subject,  shipped  on  time  and  was  discharged 
by  the  master,  seven  days  before  the  time  expired,  because  the  vessel  was  about  to  sail 
on  a  long  voyage,  it  was  held,  that  he  could  sue  in  our  courts,  though  the  vessel  and 
captain  were  English. 

^  Gonzales  v.  Minor,  2  Wallace,  C.  C.  348;  Thomson  v.  Ship  Nanny,  Bee,  217; 
Willendson  v.  The  Forsoket,  1  Pet.  Adm.  197 ;  Heniy  v,  Cuny,  Abbott,  Adm.  433 ; 
The  Pacific,  Blatchf.  &  H.  Adm.  187.  In  Gardner  v.  Thomas,  14  Johns.  134,  the 
supreme  court  refused  to  entertain  a  suit,  where  it  did  not  af»pear  but  that  the  parties 

46* 
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if  necessary,  will  enforce  the  provisions  of  a  foreign  statate,^ 
though,  if  possible^  they  prefer  in  such  a  case  to  remit  the  parties 
to  their  home  forum.^  The  same  rule  prevails  in  this  country 
as  in  England,  respecting  stipulations  in  the  shipping  article 
preventing  the  seamen  from  suing,  save  in  the  home^ort  They 
have  no  application,  if  the  voyage  is  broken  up  in  a  foreign  coun- 
try.^ Our  courts,  it  would  seem,  go  somewhat  farther  than  the 
English  courts  in  requiring  the  assent  of  the  minister  or  consul  of 
the  foreign  country  to  which  the  parties  belong;*  and  some  re- 


intended  to  retam  to  their  own  country  at  the  termination  of  the  vojage.  In  Lynch 
V.  Crowder,  U.  S.  B.  C,  Kew  York,  12  Law  Reporter,  855,  the  seamen  shipped  in 
England  to  a  port  in  this  coantry,  and  thence  to  a  port  of  discharge  in  the  United 
Kingdom.  The  master,  assented  to  their  leaving  in  this  country,  bat  afterwards  with- 
drew his  assent,  and  the  dissent  of  the  British  consul  to  the  suit  was  also  filed.  Under 
these  drcumstanoes,  Mr.  Justice  Betts  refused  to  allow  the  case  to  proceed,  but  held 
that  as  the  master  had  given  his  nnreserred  consent  to  their  discharge,  and  there  was 
no  proof  that  he  had  withdrawn  it  before  costs  were  incurred,  the  respondents  shonld 
pay  summary  costs. 

1  The  Bark  Havana,  U.  S.  D.  C,  Mass.,  22  Law  Reporter,  150.  The  court,  in  this 
case,  enforced  the  lien  of  the  master  for  wages,  under  the  provisions  of  an  English 
statute.  So,  in  Davis  t;.  Leslie,  Abbott,  Adm.  123,  the  provisions  of  the  English  stat- 
ute were  enforced,  which  give  a  lien  in  case  of  shipwreck,  provided  the  seamen  use 
their  utmost  endeavors  to  save  the  vessel. 

^  One  Hundred  kind  Ninety-four  Shawls,  Abbott,  Adm.  317. 

*  Bucker  v.  Klorkgeter,  Abbott,  Adm.  402.  The  case  of  Aertsen  v.  Ship  Aurora, 
Bee,  161,  which  is  sometimes  cited  to  the^point,  that  the  court  will  in  no  case  infeerfeie, 
where  the  shipping  articles  stipulate  that  all  disputes  shall  be  r^:ulated  according  to- 
the  law  of  the  country  to  which  the  vessel  belongs,  waa  decided  on  the  ground,  that  the 
Ubellant  had  made  out  no  case  for  relief. 

^  In  Davis  v.  Leslie,  Abbott,  Adm.  123, 134,  after  stating  the  English  rule,  Mr.  Jus- 
tice Betts  said :  "  But  in  the  courte  of  the  United  States,  this  precautionary  condition 
is  not  required ;  and  jurisdiction  will  ordinarily  be  exercised,  if  the  voyage  has  been 
terminated  by  full  completion  or  abandonment,  or  if  the  contract  of  fairing  is  dissolved 
by  the  wrongful  act  of  the  owner  or  master."  But  in  The  Infanta,  decided  in  April  of 
the  same  year,  Abbott,  Adm.  263,  263,  the  same  learned  judge  said :  "  It  is  expected 
that  a  foreign  seaman  seeking  to  prosecute  an  action  of  this  description  in  the  courts 
of  this  country,  will  procure  the  official  sanction  of  the  commercial  or  political  repre- 
sentative of  the  country  to  which  he  belongs ;  or  that  good  reason  will  be  shown  for 
allowing  his  snit,  in  the  absence  of  such  approval."  The  language  of  Mr.  Justice 
Grier,  in  Gonzales  v.  Minor,  2  Wallace,  C.  C.  348t  is  much  to  the  same  efiect.  With- 
out deciding  whether  the  court  would  hear  any  case  which  was  prosecuted  without  the 
consent  of  the  consul,  the  learned  judge  said :  "But  when  the  court  does  entertain  such 
cases  without  the  request  of  the  representative  of  the  government,  they  will  requite  the 
libellants  to  exhibit  such  a  case  of  peculiar  hardship,  injustice,  or  injury,  likely  to  be 
suffered  without  such  interference,  as  would  raise  the  presumption  of  a  request,  because 
it  18  in  fact,  conferring  a  favor  on  such  foreign  State."  And  in  Hay  v.  Brig  Bloomer, 
U.  S.  D.  C,  Mass.,  March,  1859,  Sprague,  J.,  said :  **  The  usual  course  in  the  case  of 
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cognition  on  their  part,  of  the  court,  is  usually  required.  Their 
assent  cannot  have  any  thing  to  do  with  the  question  of  jurisdic- 
tion, for  the  reasons  that  we  have  already  stated,  but  it  becomes 
essential  in  another  point  of  view*  For  the  court  is  not  obliged 
to  take  jurisdiction  in  any  suit  between  foreigners,  and  does  so 
for  one  of  two  reasons,  either  to  protect  its  own  citizens,  as 
where  foreigners  are  discharged  Apon  our  shores,  or  on  account 
of  the  comity  of  nations.  In  this  latter  case,  the  consent  of  the 
accredited  minister  of  the  foreign  country  is  of  importance.  If 
he  expressly  signifies  his  dissent,  this  is  equivalent  to  an  avowal 
on  the  part  of  the  foreign  government,  that  they  have  no  desire 
that  our  courts  should  exercise  jurisdiction,  and  of  course,  no 
principles  of  comity  require  it.  And  a  statute  expressly  provid- 
ing that,  except  in  certain  cases,  seamen  shall  not  sue  in  a  for- 
eign country,  would  have  the  same  effect^ 

In  one  case,  the  libellant,  an  American  citizen,  had  been  hired 
in  Boston  for  a  voyage  in  an  English  registered  vessel  with  an 
English  master,  from  Boston  to  St  Jago  and  back  to  a  port  in 
the  United  States.  The  voyage  was  performed  and  the  crew 
discharged  in  Boston.  An  action  was  commenced  in  a  cause  of 
personal  damage,  and  the  English  consul  filed  a  protest  to  the 
jurisdiction  of  the  court,  setting  forth  that  the  vessel  was  a 
British  vessel,  and  the  commander  a  British  subject  Also, 
^  that  an  investigation  of  some  of  the  alleged  causes  of  damage 
must  call  in  question  official  acts  and  conduct  of  a  British 
functionary  in  regard  to  British  subjects,  for  which  he  is  respon- 
sible only  to  his  own  government"  Mr.  Justice  Curtis  over- 
ruled the  protest,  and,  on  the  merits,  affirmed  a  decree  in  favor 
of  the  libellant^ 


a  libel  by  a  foreign  seaman  against  his  yessel,  is  to  direct  the  clerk  to  inform  the  con- 
sul of  the  ]^oyemment  of  the  pendency  of  the  suit,  that  he  may  take  such  notice  of  it  as 
he  thinks  proper ;  and,  unless  there  were  strong  circumstances  in  the  case,  the  court 
would  not  proceed  in  rem  against  a  foreign  vessel,  without  the  assent  of  the  commercial 
representative  here  of  the  foreign  govemment  of  the  country  where  she  belonged.' 
See  also.  Lynch  v,  Crowder,  U.  S.  D.  C,  New  York,  12  Law  Reporter,  355.  In  The 
Bark  Havana,  U.  S.  D.  C,  Mass.,  22  Law  Reporter,  150,  as  the  accounts  depended 
somewhat  upon  English  law  and  usages,  the  aid  of  the  British  consul,  as  assessor,  was 
invoked. 

^  Hay  V.  Brig  Bloomer,  U.  S.  D.  C,  Mass.,  March,  1859.  The  court  seem  to  rely 
in  this  case,  on  the  statutes  of  the  7th  &  8th  of  Victoria,  c.  112,  in  1844,  and  the  Idth  ft 
14th  Victoria,  c.  93,  f  94,  in  1850.  No  notice  seems  to  have  been  taken  of  the  17th  & 
18th  Victoria,  c.  104,  \  190. 

>  Patch  17.  Manhall,  I  Curtis,  C.  C.  452. 
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CHAPTER    IV. 

OF  THE  JURISDICTION  OF  THE  ADMIRALTY  OVER  PROCEEDS  IN 

THE  REGISTRY. 

When  a  vessel  or  other  property  against  which  a  suit  is 
brought,  is  sold,  and  the  proceeds  brought  into  the  registry,  the 
power  of  the  court  to  distribute  these  proceeds  is  unquestioned, 
but  the  right  of  the  court  to  decree  that  third  persons  who  could 
not  have  proceeded  against  the  property  in  renty  may  receive  a 
proportion  of  the  proceeds  of  that  property  to  satisfy  their 
claims  against  the  owner,  does  not  seem  to  us  to  be  clearly  set- 
tled on  principle  if  it  is  on  authority,  and  the  growth  of  the 
power  of  the  admiralty  courts,  in  this  particular,  is  to  be  attrib- 
uted to  a  desire,  on  their  part,  to  mitigate  the  hardships  imposed 
on  material-men  by  the  jealousy  of  the  common-law  courts. 

Thus,  in  England,  prior  to  the  passage  of  a 'late  statute, 
material-men  could  not  enforce  their  lien  against  the  vessel  in  , 
admiralty ;  but  at  one  time  they  were  permitted  to  receive  on 
their  petition  the  amount  due  to  them  from  the  surplus  proceeds 
in  the  registry.^  The  power  of  the  court  to  decree  payment  out 
of  the  proceeds  in  such  a  case,  when  the  payment  was  opposed 
by  the  owners,  was  soon  afterwards  denied.^  And  although  the 
authority  of  this  case  was  denied,  and  the  old  rule  maintained 


I  See  cases  dted  3  Hagg.  Adm.  148,  note.  In  most,  if  not  in  aU  of  these  cases, 
however,  no  appearance  was  made  in  behalf  of  the  owners.  In  The  John,  3  Rob. 
Adm.  288,  the  cbart  decreed,  in  the  case  of  a  foreign  ship,  that  a  material-man  might 
hATe  payment  of  the  proceeds  in  the  registry,  but  denied  the  right  to  a  general  creditor 
of  the  owners,  on  the  ground  that  the  natnre  of  the  accounts  rendered  his  demand 
more  fit  for  a  court  of  chancery.  The  court  said :  "  The  court  of  admiralty  would 
not  attempt  to  interfere  where  the  demand  itself  is  the  subject  of  a  dispute,  which  the 
powers  of  a  court  of  equity  are  alone  competent  to  settle." 

3  The  Maitland,  S  Hagg.  Adm.  253. 


CB.  lY.}  jtmSDIOnON  OF  THB  ADIO&ALIT.  549 

by  Sir  John  Mcholl^  a  short  time  afterwards,^  yet  his  decision  was 
reversed  by  the  privy  council,  on  the  ground  that  there  was  no 
difference  between  the' right  of  action  against  proceeds,  and  that 
against  the  thing  itself,  where  the  claim  is  opposed  by  the  owner, 
or  by  a  person  claiming  under  him,  as  a  mortgagee  in  posses- 
sion.^ And  a  mortgagee,  not  in  possession,  has  also  been  denied 
a  share  of  the  proceeds.'  But  where  a  vessel  which  had  been 
seized  by  the  sheriff  on  execution,  was  taken  by  the  officers  of 
the  court  of  admiralty,  and  sold  by  order  of  that  court,  and  the 
sheriff  petitioned  that  the  balance  of  the  proceeds  after  the  judg- 
ment in  the  admiralty  court  had  been  satisfied,  should  be  paid 
over  to  him,  the  privy  council,  on  appeal,  decreed  that  it 
should  be  done  in  preference  to  paying  th£  balance  to  the 
owner.* 

In  this  country  a  more  liberal  policy  has  been  pursued,  and 
the  general  principle  has  been  laid  down,  that  where  proceeds 
are  rightfully  in  the  possession  and  custody  of  the  admiralty,  ^^  it 
is  an  inherent  incident  to  the  jurisdiction  of  that  court  to  enter- 
tain supplemental  suits  by  the  parties  in  interest,  to  ascertain  to 
whom  those  proceeds  rightfully  belong,  and  to  deliver  them  over 
to  the  parties  who  establish  the  lawful  ownership  thereof."^  It  is 
not,  however,  to  be  understood  that  in  this  country  the  general 
creditors  of  the  owner  may,  by  petition,  claim  the  proceeds  in 
the  registry,  but  the  right  is  limited  generally,  at  least,  to  those 


1  The  Neptune,  3  Hagg.  Adm.  129. 

*  The  Nei)^ane,  3  Knapp^  P.  C.  Cas.  94.  This  decision  was  followed  in  the  case  of 
The  New  Eagle,  2  W.  liob.  441,  where  the  coart  refused  the  petition  of  one  who 
alleged  that  he  had  advanced  a  snm  of  money  for  the  senrice  of  the  vessel  in  the  pay- 
ment of  seamen's  wages,  etc.,  and  ordered  the  proceeds  to  be  paid  to  the  mortgagees. 

*  Dr.  LmhingUm,  referring  to  the  case  of  The  Neptune,  said :  "  After  that  decision,  it  is 
impossible  to  make  a  distinction  between  the  proceeds  and  the  ship  itself." 

*  The  Fortsea,  2  Hagg.  Adm.  84 ;  The  Exmonth,  id.  88,  note. 

^  The  Flora,  1  Hagg.  ^m.  298.  This  case  is  generally  cited  as  an  authori^  to 
the  point,  that  a  judgment  debt  in  a  common-law  court,  may  be  proved  against  the 
proceeds  in  admuralty.  And  the  authority  for  this  inference  is  the  remark  of  the 
court  that,  "although  the  court  of  admiralty  cannot  enter  into  the  contracts  of  general 
creditors,  yet  it  may  be  bound  to  take  a  judgment  on  record  as  a  debt."  The  decision 
seems,  however,  to  have  rested  mainly  on  the  ground  that  the  right  of  the  sheriff 
against  the  proceeds,  on  an  attachment,  was  not  lost  by  a  sale  under  the  admiral^ 
court,  their  judgment  being  satisfied. 

^  Andrews  v.  Wall,  3  How.  568,  673,  per  Story,  J. 
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whose  debt ''  is  either  of  itself,  or  in  its  origin  a  lien  on  the  ship, 
or  other  thing  out  of  which  the  moneys  were  produced."  ^ 

Where  the  lien  is  waived  by  intendment  of  law,^  or  is 
lost  by  a  neglect  to  enforce  it  within  the  proper  time,^  it  has 
been  held  that  the  claim  may  be  enforced  against  the  proceeds. 
But  some  courts  have  gone  farther,  and  it  has  been  held  that 
after  the  liens  are  all  satisfied  out  of  the  proceeds  of  the  sale,  the 
surplus  funds  remaining  in  court  are  subject  as  against  the  owner 
to  the  claim  of  the  master,  although  he  can  only  sue  in  personar/ij 
for  wages.*  And  in  another  case,  a  stevedore,  who,  we  have  seen, 
cannot  sue  either  in  personam  or  in  remf  was  allowed  to  have  his 
claim  paid  out  of  the  proceeds  after,  all  other  claims  were  satis- 
fied.^ It  has  alsa  been  held  that  the  admiralty  will  take  juris- 
diction in  matters  of  account  between  part-owners  in  respect  to 
the  surplus  proceeds ;  ^  but  this  doctrine,  we  think,  is  not  sup- 
ported on  principle  or  on  authority. 

No  distinction  seems  to  be  made  in  this  country  between  the 
right  of  a  mortgagee  in  possession,  and  one  who  is  out  of  pos- 
session, but  the  proceeds  are  given  to  either  in  preference  to  the 
owner  or  a  general  creditor,  on  the  ground  that  the  mortgagee 
has  a  lien  at  law.^ 

A  surety  on  a  bond  or  stipulation  in  admiralty,  who  has  paid 
the  money  in  accordance  with  the  decree  of  the  court,  stands  in 
the  place  of  the  original  debtor,  and  is  entitled  to  the  proceeds 
after  the  claims  for  which  the  vessel  was  libelled  are  paid.  But 
his  right  is  no  greater  than  that  of  the  original  debtor,  and  his 


^  Gardner  v.  The  Ship  New  Jersey,  1  Pet.  Adm.  223,  226. 
2  Zane  v.  The  Brig  President,  4  Wash.  C.  C.  453.    See  also,  The  Boston,  Blatchf. 
&  H.  Adm.  309,  328. 

*  The  Stephen  Allen,  Blatchf.  &  H.  Adm.  175. 
«  The  Santa  Anna,  BUtchf.  &  H.  Adm.  79. 

*  See  ante.  Vol.  I.  p.  489. 

*  Emerson  v.  Proceeds  of  The  Pandora,  1  Newb.  Adm.  438.  Bat  in  the  case  of 
The  Ship  Panama,  Olcott,  Adm.  343,  where  the  owner  of  the  vessel  claimed  the  right 
to  the  proceeds  against  the  mortgagee  and  had  paid  the  claim  of  a  stevedore,  it  was 
held  that  he  conld  not  deduct  the  amount  from  the  proceeds  due  the  mortgagee. 

7  The  L.  B.  Goldsmith,  1  Newb.  Adm.  123. 

"  Harper  v.  The  New  Brig,  Gilpin,  536 ;  Leland  v.  Ship  Medora,  2  Woodb.  &  M. 
92 ;  The  Ship  Panama,  Olcott,  Adm.  343 ;  Bemnants  in  Court,  id.  382.  The  right  of 
a  lien  creditor  is,  however,  preferred  to  that  of  a  mortgagee.  Justi  Pon  v.  The  Pro- 
ceeds of  the  Brig  Arbustci,  U.  S.  D.  C,  New  York,  6  Am.  Law  Register,  51 1 . 
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claim  to  the  proceeds  is  postponed  to  creditors  who  have  liens 
on  the  property.^ 

And  where  a  sura  of  money  in  court  has  been  decreed  to  be 
paid  to  a  libellant,  the  court  will  not,  on  application  of  a  creditor, 
appropriate  it  to  a  debt  due  by  the  libellant.^ 


1  Cam>ll  V.  The  T.  P.  Leathen,  1  Newb.  Adm.  432. 
<  Bntckett  v.  The  Hercules,  Gilpin,  184. 
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CHAPTER   V. 

OF  THE  PRINCIPLES  OF  ADMIRALTY  JURISPRUDENCE. 

We  shall  endeavor  to  treat  of  these  in  connection  with  the 
several  topics  which  we  have  before  enumerated.  We  divided 
them  into  three  classes;  the  firbt  of  which  consisted  of  those 
suits  in  admiralty  which  arise  from  private  and  civil  claims, 
grounded  on  maritime  contracts,  either  express  or  implied,  or  on 
maritime  torts  or  trespass.  The  list  of  these  is  long ;  because  it 
enumerates  nearly  or  quite  all  the  topics  which  are  embraced  in 
the  law  of  shipping.  In  treating  of  that  subject,  we  were  some- 
times obliged  to  state  by  anticipation  the  principles  of  admiralty 
jurisprudence ;  and  as  the  admiralty  court  takes  cognizance  in 
this  country  of  nearly  all  the  cases  or  questions  which  can  arise 
under  the  law  of  shipping,  and  in  the  far  greater  number  of 
instances  applies  the  same  principles  as  the  common-law  courts, 
we  have  necessarily  exhibited  these  principles  in  treating  of  that 
topic  What  we  purpose  to  do  now,  therefore,  is  to  state  what 
is  peculiar  to  courts  of  admiralty,  omitting  whatever  is  common 
to  them  and  courts  of  common  law,  because  stated  elsewhere, 
so  far  as  we  are  able  to  do  this,  and  leave  what  we  have  to  say 
of  admiralty  intelligible.  It  will  be  impossible  to  avoid  all  repe- 
tition, but  we  shall  do  so  as  far  as  we  can. 


SECTION   I. 

OF  THE  BIGHTS  AND  DUTIES  OF  SHIP-OWNERS. 

.It  has  been  held  in  admiralty  in  England,  that  a  party  holding 
a  regular  bill  of  sale  of  a  ship,  has  the  legal  title,  and  is  entitled 
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to  the  possession  of  it  against  any  asserted  equitable  claim  in 
others.  In  other  words,  the  English  court  of  admiralty,  prior  to 
the  passage  of  the  3  &  4  Vict  c.  65,  in  determining  causes  of 
possession,  looked  only  to  the  legal  title  to  the  vessel,  and  paid 
no  respect  to  any  equitable  interests.^  It  may  be  doubted 
whether  our  courts  of  admiralty  would  declare  so  broad  a  prin- 
ciple as  this;  although  the  regular  bill  of  sale  would  doubtless 
have  great  force  here.^  And  even  in  England  it  is  made  a  ques- 
tion how  far  a  court  of  admiralty  must  regard  itself  as  so  far 
ministerial,  that  it  must  decree  possession  on  the  bare  legal  title, 
under  a  bill  of  sale,  in  opposition  to  the  equity  of  the  case.^ 


1  See  cases  ante,  p.  513,  n.  1. 

*  It  has,  bowerer,  been  distinctly  held  that  oar  coarts  of  admiralty  have  no  jurisdic- 
tion to  try  questions  of  equitable  title  to  vessels,  and  can  only  pass  on  the  legal  title. 
The  Wm.  D.  Rice,  U.  S.  D.  C,  Mass.,  Nov.  1857,  per  Ware,  J.,  20  Law  Reporter, 
501 ;  and  in  Kellum  v,  Emerson,  2  Curtis,  C.  C.  79,  82,  Mr.  Justice  Curtis  said : 
"  The  equitable  title  of  the  libellant,  as  a  cestui  que  trust,  being  deni^,  it  must  be  tried ; 
and  if  found  to  exist,  a  court  of  equity  would  protect  it  and  grant  the  appropriate 
relief.  But  a  court  of  admiralty  has  not  jurisdiction  to  try  such  an  equitable  title,  and 
to  grant  the  relief  appropriate  to  it.  Though  it  may  by  a  petitory  suit,  try  the  title  to 
a  vessel,  I  apprehend  this  must  be  confined  to  legal  titles.  I  am  not  aware  that  in  any 
case  it  has  gone  beyond  these  and  tried  and  determined  and  undertaken  to  compel  the 
performance  of  mere  trusts.  Still  less  that  it  has  done  so  to  determine  rights,  not  to  a 
vessel  but  to  its  proceeds."  See  also,  Bogart  v.  The  John  Jay,  17  How.  399  ;  Eynoch 
V.  The  S.  C.  Ives,  1  Newb.  Adm.  205,  where  the  court  refused  to  decree  possession  of 
the  vessel  to  one  to  whom  the  owner  had  contracted  to  sell  her.  In  The  Taranto, 
U.  S.  D.  C,  Mass.,  12  Law  Reporter,  5,  a  company  was  formed  for  the  purpose  oi 
proceeding  to  California,  a  vessel  bought,  and  the  bill  of  sale  was  permitted  by  a  vote 
of  the  company  to  stand  in  the  names  of  their  agent  and  treasurer,  and  of  the  captain. 
These  parties  refusing  to  give  up  the  vessel  a  petitory  and  possessory  suit  was  brought, 
and  it  was  contended  for  the  respondents  that  the  legal  title  of  the  vessel  being  in  them, 
the  court  could  not  enforce  a  mere  equitable  title.  The  court,  however,  decreed  that 
the  title  was  in  the  libellants,  and  ordered  the  vessel  to  be  given  up. 

*  The  case  of  The  Sisters  seems  to  have  been  earnestly  contested.  As  the  case 
stands  in  3  Bob.  Adm.  213,  it  is  reported  that  Chamock  proceeded'  in  the  court  to 
obtain  possession.  The  other  side  contended  that  the  allegation  of  title  was  not  suffi- 
cient to  admit  him  to  the  court.  (It  was  a  recital  of  the  bill  of  sale,  and  an  allegation 
that  he  had  never  sold  or  transferred  the  possession.)  The  allegation  was  admitted  as 
sufficient.  In  The  Sisters,  4  Rob.  Adm.  275,  it  is  reported  that  an  allegation  was  given  on 
the  part  of  the  assignees  of  the  estate  of  Tubbs  (possessor  in  the  first  6uit),,pleading  sev- 
eral letters  and  exhibits,  and  alleging  **  that  Chamock  bought  only  as  agent  of  Eirk- 
patrick,  and  that  part  of  the  purchase-money  had  been  paid  to  Chamock  by  his 
employer."  A  correspondence  was  exhibited,  which  was  asserted  to  have  passed 
between  them,  for  the  purpose  of  showing  that  Chamock  acted  as  the  agent  of  Kirk- 
patrick.    The  counsel  on  the  other  side  said  that  all  the  parties  had  become  bankmpt,^ 
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And  the  court  there  will  not  interfere  to  give  possession  of  the 
ship's  register  to  any  party  whose  title  to  be  considered  as  the 
registered  owner,  is  open  to  objection  and  doubt^  In  this  coun- 
try, it  has  been  held  in  the  prize  court,  that  the  legal  ownership 
is  to  be  decided  by  the  bill  of  sale ;  and  that  any  equitable 
interests  existing  in  the  claimants  are  immaterial  to  the  question 
of  ownership,^  But  if  a  party  has  declared  himself  in  the  acts 
of  court  a  part-owner  in  a  privateer,  he  cannot  cast  off  this  char- 
acter, or  the  responsibilities  which  attach  to  it  for  damages 
assessed  against  the  privateer,  even  wheli  his  name  does  not 
appear  on  the  ship's  papers*^ 

The  distinction  above  referred  to,  between  petitory  and  pos- 
sessory suits,  whic'h  prevailed  in  England,  prevents  the  decisions 
of  thevr  admiralty  from  applying  fully  to  our  own  courts.  Lord 
StoweU,  while  asserting  both  the  right  and  the  practice  of  his 
court  to  transfer  possession  from  an  actual  holder,  ^'  sometimes 
by  its  own  movement,  sometimes  at  the  instance  of  other  courts," 
declares  that  it  moves  within  very  narrow  limits,  ^^if  it  proceeds  at 
all  originally  upon  a  question  of  title."  ^  Thus,  it  would  act  where 
the  possessor  had  no  right,  or  where  force  and  violence  or  fraud  were 
manifest,  but  it  would  not  enter  into  the  question,  if  there  was  a 
course  of  transactions  involving  fraud.  Now  we  know  no  good 
reason  and  no  authoritative  decision  which  would  lead  us  to 
suppose  that  an  American  court  of  admiralty  would  confine 


and  the  qnestioii  is  whether  Chamock  shall  he  stripped  of  his  legal  title  without 
retaining  so  much  as  is  due  to  him  on  the  purchase. 

The  court  said :  "  How  does  it  appear  that  there  is  any  money  due  to  Chamock  on  this 
account  ?  That  may  be  a  material  fact :  because  I  am  not  disposed  to  hold  as  a  clear 
recognized  principle,  that  in  suits  of  possession,  this  court  is  absolutely  ministerial, 
and  that  it  is,  in  all  cases,  bound  to  give  its  aid.  If  Mr.  Chamock  has  already  acted 
in  such  a  manner  as  to  put  the  property  into  the  possession  and  at  the  disposal  of  the 
person  for  whom  he  bought  as  agent,  the  court  may,  perhaps,  think  itself  at  liberty  to 
hold  its  hand,  and  leave  all  the  parties  to  find  their  proper  remedies  in  a  court  which 
can  look  into  the  whole  of  the  transaction,  and  dispense  all  the  justice  that  belongs  to 
erery  part  of  it.  But  if  the  money  has  not  passed  to  Mr.  Chamock  for  the  payment 
of  this  purchase,  which  it  is  alleged  he  made  merely  as  agent,  then  the  equity  of  the  case 
will  be  against  Mr.  Tubbs."  The  case  stood  oyer,  and  is  reported  as  above  in  The 
Bisters,  5  Bob.  Adm.  165. 

1  The  Frances,  2  Dods.  420. 

<  The  San  Jose  Indiano,  2  Gallis.  268,  284. 

*  The  Maxy,  1  Mason,  365. 

*  The  Pitt,  1  Hagg.  Adm.  240,  243. 
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itself  within  such  narrow  limits  or  refuse  to  enter  into  a  full  in- 
vestigation of  any  such  case,  in  all  its  relations.^  It  has,  indeed, 
been  the  admitted  right  and  the  practice  of  English  admiralty, 
from  a  remote  period  to  the  present  day,  to  take  jurisdiction 
where  part-owners  cannot  agree  about  the  employment  of  a  ship, 
and  to  apply  a  remedy  to  the  case  which  no  other  courts 
could  apply.  In  doing  this,  they  have  certain  rules ^  but  we 
should  not  believe  that  they  would  be  recognized  as  of  binding 
authority.  Thus,  a  majority  of  part-owners  —  that  is,  a  majority 
in  interest  —  may  dispose  of  a  ship  as  they  will,  provided  they 
give  the  dissenting  minority  adequate  security  for  the  safe  return 
of  the  ship,  in  the  proper  form  and  to  the  satisfaction  .of  the 
court.^  But  the  reason  why  this  jurisdiction  of  admiralty  has 
always  been  admitted,  which  is  "  that  ships  are  made  to  plough  the 
seas  and  not  to  lie  by  the  walls,"  ^  applies  just  as  strongly  where 
a  majority  refuse  to  employ  her  at  all.  In  this  way,  they  might 
overcome  the  opposition  of  a  minority  and  compel  them  to  let 
her  proceed  without  any  security  at  all,  if  the  court  interfere 
only  when  the  majority  wished  to  send  her  somewhere.  It  has, 
therefore,  been  asserted  by  our  supreme  court,  that  if  a  majority 
refuse  to  employ  her  at  all,  the  minority  may  employ  the  ship  on 
giving  security.  And  if  the  interests  for  the  employment  and 
against  it  are  equal,  the  court  will  give  possession  to  those  part- 
owners  who  are  for  employment.  This  has,  as  yet,  only  been 
asserted  obiter;  and  in  our  judgment,  the  English  authorities  do 
not  sustain  it  But  the  assertion  of  the  supreme  Court  has  never 
been  withdrawn,  and  we  think  it  rests  on  good  reasons.* 


1  This  question  is  discussed  at  length  by  Mr.  Justice  Story ^  in  the  case  of  The  Sch. 
Tilton,  5  Mason,  465,  to  which  we  refer  the  reader  for  a  full  and  learned  exposition  of 
tlio  law  on  this  subject.    See  also.  The  Friendship,  2  Curtis,  C.  C.  426. 

2  Ouston  V.  Hebden,  1  Wilson,  101 . 

*  MoUoy,  book  2,  eh.  1,  §  2. 

*  In  Steamboat  Orleans  v.  Phoebus,  11  Pet.  175,  Mr.  Justice  Story  said  :  "  The  ma- 
jority of  the  owners  hare  a  right  to  employ  the  ship  in  such  voyages  as  they  may 
please,  giving  a  stipulation  to  the  dissenting  owners  for  the  safe  return  of  the  ship,  if 
the  latter,  upon  a  proper  libel  filed  in  the  admiralty,  require  it.  And  the  minority  of 
the  owners  may  employ  the  ship  in  the  like  manner,  if  the  majority  decline  to  employ 
her  at  all.  So  the  law  is  laid  down  in  Lord  Tenterden's  excellent  treatise  on  ship- 
ping.'' This  may  be  law  and  we  think  it  is ;  but  the  point  did  not  arise  in  this  case,  it  being 
an  application  by  an  owner  of  one  sixth  of  the  vessel,  to  have  her  sold,  on  the  ground 
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In  England,  a  decree  of  possession  has  been  refused  to  one 
who  owned  only  a  moiety.^     We  should  expect  that  our  courts 


that  the  vessel  was  being  osed  contrary  to  his  wish  and  interests ;  but  we  do  not  under- 
stand any  passage  in  Abbott  on  Shipping,  as  asserting  all  of  this  doctrine.  The  only 
passages  we  And,  read  as  follows :  "  The  law  of  this  country  appears  to  possess  an  im- 
portant advantage  over  all  the  ordinances  that  have  been  cited,  because,  while  it  au- 
thorizes the  majority  in  value  to  employ  the  ship  '  upon  any  probable  design/  it  takes 
care  to  secure  the  interest  of  the  dissentient  minority,  from  being  lost  in  the  employ- 
ment of  which  they  disapprove.  And  for  this  purpose,  it  has  been  the  practice  of  the 
<!ourt  of  admiralty,  from  very  remote  times,  to  take  a  stipulation  from  those  who  desire 
4o  send  the  ship  on  a  voyage,  in  a  sum  equal  to  the  value  of  the  shares  of  those  who  disap- 
prove of  the  adventure,  either  to  bring  back  and  restore  to  them  the  ship,  or  to  pay  to  them 
the  value  of  their  shares.  When  this  is  done,  the  dissentient  part-owners  bear  no  propor- 
tion of  the  expenses  of  the  outfit,  and  are  not  entitled  to  a  share  in  the  profits  of  the 
undertaking ;  but  the  ship  sails  wholly  at  the  charge  and  risk,  and  for  the  profit  of  the 
others."  .  ..."  If  the  minority  happen  to  have  possession  of  the  ship,  and  refuse  to 
employ  it,  the  majority  also,  may  by  a  similar  warran  t,  obtain  possession  of  it,  and 
send  it  to  sea,  upon  giving  such  security."  .  ..."  It  docs  not  appear  that  any  of  the 
cases  which  I  have  just  referred  to,  arose  upon  an  equal  division  of  voices  or  interests 
in  the  ship."  It  seems,  that  this  must  mean,  that  when  the  majority  have  possession,  they 
may  not  send  her  to  sea  without  giving  security  to  the  dissentient  part-owners,  if  the  latter 
demand  it ;  and  when  the  minority  have  possession  of  the  ship,  the  majority  may,  on 
giving  security,  take  her  and  employ  her.  But  nothing  is  said  here,  of  the  case  of  a 
majority  preferring  to  do  nothing,  and  of  the  minority  acquiring  thereby  a  right  of  con- 
trol. If  the  court  in  Steamboat  Orleans  v.  Phoobus,  mean  to  rely  on  Abbott  for  their 
law,  it  would  not  seem  that  they  have  authority  enough  for  all  their  conclusions. 

In  3  Kent,  152,  it  is  also  said :  "If  the  part-owners  bo  equally  divided  in  opinion  in 
respect  to  the  employment  of  the  ship,  either  party  may  obtain  the  like  security  fix>m 
ithe  other  seeking  to  employ  her."    For  this,  he,  also,  refers  to  Abbott,  and  in  the  next 
note,  quotes  from  Steamboat  Orleans  v.  Phoebus.    Perhaps  the  mistake,  if  it  be  one, 
arose  from  this  passage  in  Abbott,  which  immediately  follows  that  last  quoted :  "  bat 
a  learned  civilian  who  wrote  near  the^end  of  the  1 7th  century  (Godolphin,  Introduc- 
tion to  Admiralty  Jurisdiction),  having  spoken  of  this  power  of  the  majority,  adds, 
that  the  same  thing  may  also  be  effected  by  the  one  part  only,  in  case  of  equality  in 
partnership ;  this  doctrine  is  adopted  by  Molloy,  and  is  followed  in  the  practice  of  the 
court  of  admiralty."    The  words,  "and  this  doctrine  is  followed  in  the  court  of  admi- 
ralty," seem  to  be  all  that  this  assertion  is  based  upon.  It  does  not  appear  to  be  a  quite 
suilicient  foundation ;  and  unless  Abbott  had  means  of  information,  other  than   the 
reports  give  us,  he  was  mistaken.    A  short  review  of  the  cases  will  show  whether  this 
be  so  or  not. 

In  The  New  Draper,  4  Rob.  Adm.  287,  before  dispossessing  a  master,  and  part-owner 
to  the  amount  of  seven  sixteenths  shares,  at  the  suit  of  nine  sixteenths,  the  court 
said,  that  for  so  small  a  majority  to  dispossess  a  part-owner  in  possession,  some 
reason  was  necessary.  The  reason  was  given  and  proved  sufficient.  It  had  hcen 
argued,  that  all  the  parties  proceeding  in  the  suit  were  not  authorized.  The  court 
said  there  was  no  competent  proof  of  that,  though  there  had  been  time   to  get  ii» 


1  The  Egyptienne,  I  Hagg.  Adm.  346 ;  The  Elizabeth  and  Jane,  1  W.  Rob.  278. 
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woold  deeide  any  question  of  this  kind,  which  came  before  them, 
only  as  its  merits,  and  all  its  merits,  required.^     Doubtless,  if  a 


uid  he  could  not  hold  loose  conrerBations  sufficient  to  defeat  the  consent  by  which  the 
suit  had  proceeded  so  long.  Thus  intimating,  perhaps,  that  if  proof  could  have  been 
produced,  the  case  would  have  been  different.  Supposing  two  sixteenths  had  with- 
drawn from  the  nine  sixteenths,  or  that  one  sixteenth  had  gone  over  to  the  seven  six- 
teenths, what  would  have  been  the  consequence  ? 

In  The  Valiant,  1  W.  Rob.  64,  67,  Dr.  Lushington  said  :  "  I  am  of  opinion,  that  this 
court  can  never  proceed  to  change  the  possession,  save  at  the  application  of  a  majority 
of  the  whole  of  the  legal  interests." 

The  See  Renter,  1  Dods.  22,  was  on  application  of  a  mfyority  of  the  interests.  So  was 
The  John  of  London,  1  Hagg.  Adm.  342.  See  remarks  to  thb  effect  in  The  Windsor 
Castle,  I  Notes  of  Cases^  118. 

In  The  Egyptienne,  1  Hagg.  Adm.  346,  n.,  upon  the  fourth  default  being  granted  by  the 
court,  it  was  moved  to  decree  possession  "  to  the  sole  executrix  of  H.  L.,  deceased, 
who  was,  whilst  living,  tlie  true  and  lawful  owner  of  one  half  part  or  share  of  the  said 
sloop."  "  This  motion  was  refused,  but  the  court  granted  a  monition,  calling  upon 
the  other  interest  to  appear  and  show^cause."  The  reporter  then  adds :  "  The  moni- 
tion was  not  extracted,  and  the  cause  has  dropped." 

In  The  Elizabeth  and  Jane,  1  W.  Rob.  278,  on  a  request  by  a  moiety  for  a  monition 
to  the  other  moiety  to  appear  and  show  cause,  the  counsel  for  the  petitioners  argued, 
that  "  unless  possession  was  decreed  as  prayed,  the  vessel  must  inevitably  perish,  con- 
trary to  all  principles  of  justice  and  the  policy  of  the  maritime  law."  He  cited  The 
ElgTptienne,  and,  among  others,  the  very  authorities  cited  from  the  civil  law  by  Abbott, 
namely,  Godolphin's  View  of  Admiralty  Jurisdiction ;  Molloy,  lib.  2,  c.  1 ;  and,  finally, 
Abbott  on  Shipping  as  above. 

But  Dr.  Lushington  considered  that  the  court  was  not  authorized  to  interfere  in  any 
case,  except  where  the  majority  in  interest  invoked  the  protection  of  the  court.    This 
18  a  strong  case,  for  it  was  decided,  Nov.  11, 1841,  more  than  a  year  after  the  statute  of 
3  &  4  Vict.  ch.  65  (7th  Aug.  1840),  and  it  seems  to  oppose  Abbott,  Kent,  and  Story, 
at  least  as  to  English  practice.    But  it  will  be  noticed  that  the  court  says  they  would 
send  the  parties  to  another  tribunal.    Probably,  to  a  court  of  chancery.    In  this  conn- 
try;  "vronld  not  the  admiralty  take  the  place  of  the  equity  court  ?    It  exerdses  many  of 
the  functions  of  a  court  of  equity.    And  it  would  be  inequitable  for  one  moiety  to  bo 
subjected  to  a  serions  loss  from  the  obstinacy  of  the  other  moiety. 

Upon  the  question  of  possession  between  dissentient  part-owners,  two  principles 
appear  to  meet  and  conflict;  namely,  the  rights  of  the  majority,  and  public  policy.    If 
a  moiety  is  divided  against  a  moiety,  the  law  can  give  possession  to  either,  only  on 
poblic   gxpunda.    And  if  a  court  of  admiralty  can  interfere,  it  is  only  on  the  con- 
sideration pro  bono  puUioo ;  and  that  may  have  lost  something  of  its  force,  since  the 
pceaant  abundant  supply  of  ships.    Formerly  ships  were  scarcer,  and  it  was  in  some 
measore,  an  infringement  on  the  rights  of  the  mercantile  public,  a  broach  of  a  duty,  if 
not  of  a  kind  of  implied  contract,  to  let  a  ship  lie  still ;  but  now  there  are,  generally  at 
IcBSt,  niore  ships  than  there  is  business  for. 

There  xnay  be  a  difference,  too,  between  taking  the  possession  from  one  moiety  to 
give  it  to  the  other ;  and  compelling  the  moiety  already  in  possession  to  give  bonds. 
For  the  latter,  there  may  be  reasons  which  do  not  apply  to  the  former. 

1  See  post,  for  the  case  of  The  Vlncennes,  decided  by  Ware,  J.,  but  not  reported, 
cited  post,  ntBX  the  end  of  ch.  9. 
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majority  concur  in  desiring  any  especial  employmenti  this  would 
be  a  strong  primd  facie  reason  in  its  favor.  But  if  it  wm  made 
clear  to  the  court  that  they  wished  to  oppress  the  minority,  or 
that  the  employment  they  proposed  was  certainly  and  in  a  high 
degree  inexpedient,  because  unsafe  and  foolish,  we  know  not 
why  they  should  be  bound  to  give  her  to  the  majority  for  any 
such  purpose.  And  if  the  majority  would  employ  her  in  this 
way,  or  not  at  all,  we  know  no  reason  why  she  should  not  be 
either  sold,  or  given  to  the  minority,  on  their  security. 

It  was  said,  that  the  majority  employing  a  ship  against  the 
will  of  the  minority,  must  give  security  for  her  safe  return.  The 
common  bond  taken  in  England  from  the  majority  goes  no  fur- 
ther ;  and  it  has  been  intimated  in  this  country,  that  the  recusant 
part-owner  should  have  no  freight,  because  he  makes  no  ad- 
vances for  outfit,  but  may  have  his  vessel  secured  to  him, 
because,  as  he  makes  no  profit,  he  should  incur  no  loss.^  This 
may  be  sound  doctrine  in  all  of  those  cases  in  which  the  dissen- 
tient minority  are  distinctly  in  fault  But  there  may  be  an 
honest  diflference  of  opinion ;  and  although  the  majority  in  that 
case  ought  to  prevail,  we  see  no  reason  why  the  minority  should 
not  be  paid  for  the  use  of  their  property ;  and  we  should  expect 
that  our  courts  would  adopt  this  view  in  ordinary  cases,  and  not 
hold  themselves  bound  by  any  rule  in  admiralty,  to  confine  the 
security  to  the  return  of  the  ship.^ 


1  See  WilUngs  o.  Blight,  2  Pet.  Adm.  288. 

3  The  qaestion,  whether  the  bond  should  secure  the  freight  as  well  as  the  ressel,' 
is  one  of  importance ;  and  we  find  no  decisive  authority  to  determine  it.  In  The 
Apollo,  1  Hagg.  Adm.  306,  peremptory  payment  of  the  bond  was  decreed.  "  Upon  the 
question  of  jurisdiction,  it  is  not  unimportant  to  observe,  that  the  court  has  repeatedly 
gone  the  length  of  taking  these  stipulations,  in  favor  of  a  dissentient  copartner,  and 
upon  his  application  that  a  security  may  be  given  for  the  safe  return  of  the  vessel 
from  the  voyage  to  which  he  dissents,  or  otherwise  for  the  estimated  value  of  his 
share."  Nothing  is  said  about  freight.  Nor  do  we  know  that  any  admiralty 
court  has  declared  that  the  bond  may  be  taken  for  the  freight  The  estimated 
profits  of  ithe  voyage  are  a  difficult  subject  of  computation,  and  that  is  the 
objection  Abbott  (p.  102)  takes  to  the  remedy  proposed  by  the  common-law  ooniti 
for  the  use  of  the  ship,  by  the  minority,  without  their  consent.  The  reason  given 
that  "as  he  bears  bo  expense,  he  shall  have  no  profit,"  is  hardly  logical  or 
sufficient,  for  .from  that  it  would  seem,  that  his  right  to  profits  depended  on  hia 
expenditures  for  fitting  out;  but  the  interest  of  the  money  he  has  invested  in  the 
ship  is  not  considered.  Jn  Gould  v,  Stanton,  16  Conn.  12,  it  was  held,  that  until  a 
dissentient  partrowner  applies  to  the  admiralty  court,  he  is  liable  for  his  proportion  of 
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Of  the  power  of  the  court  of  admiralty  to  decree  a  sale  on  a 
qaeBtion  between  part-owners,  we  shall  speak  when  we  consider 
the  subject  of  The  Sale  of  the  ship.^ 


SECTION  n. 

•  OP  CONTRACTS  OP  AFPREIGHTMBNT. 

Whether  goods  are  carried  in  a  vessel  on  freight  or  by  charter, 
the  same  rules  of  law  are  applicable  in  admiralty,  unless  the 
charterer  hires  the  vessel  wholly,  and  raans,  equips,  and  sails -her 
himself.  In  this  case  he  is  his  own  carrier,  and  the  owner  of  the 
vessel  has  no  lien  on  the  cargo  for  the  money  due  from  the  hirer, 
but  the  charterer  himself,  being  qiuisi  owner,  has  a  lien  on  the 
goods  of  other  persons,  if  he  carries  them  in  a  ship  he  has  thus 
hired.2 

The  first  question  we  shall  consider  is,  as  to  the  jurisdiction  of 
admiralty  over  questions  of  freight ;  then  the  application  of  the 
rules  of  law  to  these  questions  in  civil  cases ;  then  cases  which 
arise  under  prize  and  capture. 

In  treating  of  the  law  of  shipping,  it  was  stated  that  the  ship- 
owner has  a  lien  on  the  cargo  for  the  freight  due  for  carrying  it 
This  is  the  rule  at  common  law  as  well  as  in  admiralty,  but  the 
latter  court  by  its  suits  and  processes  in  rem^  has  a  more  prompt 
and  effectual  jurisdiction  in  all  cases  of  lien.  Originally,  the 
admiralty  courts  acted  principally  and  possibly  altogether  in 
personam^  and  even  now  it  is  admitted  that  its  action  in  rem  is 

the  expenses  already  incnrred  in  fitting  the  ressel  oat,  bnt  after  he  seeks  the  protection 
of  the  court,  he  is  not  liable  for  any  expenses,  nor  entitled  to  any  earnings. 

1  See  post,  ch.  9. 

'  The  two  kinds  of  charter-parties  are  spoken  of  in  our  chapter  on  the  law  of  ship- 
ping.   See  ante.  Vol.  I.  p.  232. 

'  In  The  Sch.  Boston,  1  Samner,  328, 341 ,  it  is  said,  "  The  proceeding  need  not  indeed 
be  in  rem,  for  if  the  thing  has  come  to  the  possession  or  nse  or  benefit  of  die  owner,  a  com- 
pensation may  be  equally  decreed  upon  a  libel  in  personam.  So  is  the  doctrine  in  The 
Hope  and  The  Tielawney,  and  it  is  founded  in  the  yery  nature  of  the  admiralty 
jurisdiction,  which  primarily  acted  in  personam ;  and  now  acts  in  rem,  only  as  auxiliaiy 
to  its  general  authority."  In  The  Hope,  3  Rob.  Adm.  215,  the  objection  to 
calling  the  owners  to  answer  personally  in  a  suit  for  salyage  was  overruled. 
In  The  Trelawney,  3  Bob.  Adm.  216  note,  it  was  said  in  the  argument,  "The  old 
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Bobordinate  and  auxiliary  to  its  general  authority,  or  its  action 
in  personam.  Nevertheless,  it  is  quite  certain  that  our  admiralty 
courts  claim  and  hold  complete  jurisdiction  in  rem  as  well  as  in 
personam  over  all  maritime  contracts  in  which  there  is  any  lien, 
either  by  force  of  law,  or  by  an  express  pledge  of  the  property 
by  way  of  security.^  Nor  is  an  actual  possession  by  the 
officers,  of  the  court,  of  the  property  libelled,  essential  to  the 
exercise  of  this  jurisdiction ;  for  the  court  may  order  the  prop- 
erty into  the  custody  of  the  law,  and  will  for  the  purposes  of 
justice  presume  it  to  be  in  that  custody  unless  the  contrary 
appears.* 


practice  has  always  been,  in  the  first  instance,  against  the  person ;  and  several  of  the 
first  chapters  of  Gierke's  Practice,  direct  the  proceedings  to  be  against  the  person." 
The  coart  said :  "  As  the  objection  has  been  pressed,  I  shall  reserve  this  matter  for 
farther  oonsideTacion ;  at  present,  it  may  be  snffieient  to  say  that  the  coart  will  be 
extremely  unwilling  to  hold,  that  because  a  salvor  has  chosen  to  proceed  in  the  manner 
most  favorable  and  most  accommodating  to  the  other  party,  he  shall  be  deprived  of 
substantial  redress  in  this  court." 

In  The  Meg  Merrilies,  8  Hagg.  Adm.  346,  a  monition  m  personam,  was  decreed  in  a 
snit  for  salvage.  In  The  Brig  Draco,  2  Sumner,  1 67, 180,  Story,  J.,  said :  "  My  own  opin- 
ion has  been  long  unequivocally  expressed,  that  the  admiralty  has  a  rightful  jurisdiction 
over  all  maritime  contracts  in  personam ;  but  that,  in  cases  of  that  sort,  it  cannot 
proceed  in  rem,  unless  there  be  a  maritime  lien,  or  a  positive  pledge  as  security." 

1  In  Sheppard  v.  Taylor,  5  Pet.  676,  it  ia  said,  p.  711,  "Over  the  subject  of  sea- 
men's wages,  the  admiralty  has  an  undoubted  jurisdiction  in  rem  as  well  as  in  personam" 
See  also.  The  Centurion,  Ware,  477. 

>  In  The  Sch.  Bolina,  1  Gallis.  75,  the  court  said:  '* Further;  in  the  admiralty,  in 
all  proceedings  in  rem,  the  court  has  a  right  to  order  the  thing  to  be  taken  into  the 
custody  of  the  law,  and  it  is  presumed  to  be  in  the  custody  of  the  law,  unless  the  con* 
trary  appears ;  and  when  once  a  vessel  is  libelled,  she  is  considered  as  in  the  cus- 
tody of  the  law  and  at  the  disposal  of  the  court,  and  monitions  may  be  issued  to  per- 
sons having  the  actual  custody,  to  obey  the  injunctions  of  the  court  The  jurisdictioa 
of  the  admiral^,  however,  is  not  founded  on  that  drcnmstanoe."  (We  suppose  this 
means  the  circumstance  of  possession.)  "It  is  notorious,  that  a  condemnation  may 
take  pUoe  in  a  prize  cause,  even  when  the  prise  is  lying  within  the  port  of  an  ally  or  a 
neutral,  and  this  right  of  jurisdiction  and  condemnation  equally  applies  to  municipal 
seizures,  in  the  name  of  the  sovereign,  while  the  property  is  in  a  neutral  port.  If, 
indeed,  the  possession  of  the  sovereign  be  lost  by  recapture,  or  escape,  or  voluntary 
discharge,  the  courts  may  thereby  lose  the  jurisdiction  acquired  by  the  seizure,  but 
such  loss  is  not  to  be  presumed.  On  the  instance  side  of  the  admiralty,  its  jutia- 
diction  is  not,  in  general,  founded  on  possession  of  the  thing.  It  may  exerdae 
complete  jurisdiction  as  to  seamen's  wages,  as  to  marine  torts,  as  to  collisions, 
and  perhaps  as  to  salvage,  without  it,  and  rest  entirely  on  the  process  in 
personam" 

In  the  case  of  Jennings  v.  Canon,  4  Craach,  2,  Marshall,  C.  J.,  fully  discussed  the 
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That  the  ship  has  a  lien  on  the  cargo  for  the  freight,  is  an 
ancient  and  a  universal  rule.  And  the  application  of  the  law  of* 
lien  to  cases  of  freight,  by  the  rules  of  admii;alty,  is,  we  think, 
or  at  least  should  be,  more  liberal  and  less  technical  than  by 
those  of  common  law.  But,  while  this  lien  of  the  ship  upon  the 
cargo  for  its  freight  has  never  been  denied,  there  is  a  great  and 
irreconcilable  diversity  of  opinion  as  to  the  origin,  the  nature, 
and  the  principles  of  this  lien.  The  common-law  courts  of 
.  England  have  been  always  disposed  to  regard  it  as  a  mere  com- 
mon-law lien.  This  we  should  expect ;  and  the  inevitable  con- 
sequence has  been  a  strong  disposition  —  perhaps  a  prevailing 
tendency  —  in  our  own  common-law  courts,  to  follow  the  Eng- 
lish example.  But  this  has  led  to  some  difficulties ;  and  some 
judges  refer  it  rather  to  the  peculiar  principles  of  the  law-mer- 
chant. These  differences  are  not  technical  merely  or  theoretical. 
They  certainly  may  lead  to  important  results,  as  they  have  led 
to  difficult  questions.  But  these  questions  are  due,  we  appre- 
hend, in  some  degree  at  least,  to  the  antagonism  between  the 
common  law  and  the  Roman  civil  law. 

There  may  be  difficulties  in  regarding  the  claim  of  the  ship 
upon  the  cargo  as  precisely  a  " privilegium^^  of  the  civil  law, 
and  as  we  have  already  said  in  our  first  volume,  we  do  not  call 
it  a  privUegium?-  It  certainly,  however,  was  an  essential  part 
of  the  law-merchant  before  that  became  a  part  of  the  common 
law  of  England.  And  then,  and  now  on  the  continent  of 
Europe,  it  was  and  is  distinctly  recognized,  although  the  com- 
mon-law lien  is  nearly  unknown.  A  privUegium,  which  is  well 
enough  translated  by  the  phrase, "  a  privileged  claim,"  differs  from 
a  lien  in  this ;  it  does  not  depend  in  any  degree  upon  posses- 
sion ;  that  is,  it  does  not  require  that  the  creditor  should  ever 
have  possession  of  the  thing  to  which  he  may  look  for  security ; 
nor  if  he  has  such  possession  and  loses  it,  does  he  thereby  lose 
his  security.  On  the  other  hand,  a  lien  at  common  law  is  sim- 
ply the  right  of  holding  on  to  something  now  in  possession, 


principle  that  the  vessel  when  once  libelled  is  in  the  possession  and  under  the  control 
of  the  conrt.    After  showing  that  this  power  is  inherent  in  the  courts,  and  not  con- 
ferred b^  statute  (as  had  been  contended  in  argument),  he  shows  that  it  necessarily 
results  from  the  constitution  and  character  of  a  court  of  admiralty. 
1  See  ante,  p.  125,  n.  1. 
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until  some  claim  or  debt  connected  with  that  thing  is  discharged. 
We  do  not  call  this  lien  of  the  ship  on  the  goods  a  ^prioUe" 
gium^'*  becanse  we  cannot  say  that  it  has  no  reference,  either  in 
origin  or  continuance,  to  possession.  But  neither  do  we  regard 
it  merely  as  a  common-law  lien,  because  we  do  not  consider  it 
as  a  mere  right  to  retain  possession,  and  as  wholly  dependent  on 
possession,  and  as  terminated  at  once  and  necessarily  by  the  loss 
of  possession. 

What  are  called  liens  in  the  law  of  shipping  are  none  of  them, 
we  think,,  mere  common-law  liens ;  or  mere  continuances  of  the 
right  of  possession.  And  we  have  noticed  that  text  writers  who 
in  the  investigation  of  the  principles  which  govern  them,  have 
gone  back  to  the  early  or  foreign  law,  adopt  perhaps  without 
intention  the  phraseology  there  used,  and  call  the  liens  <^  privi- 
leges," or  "  privileged  claims."  Thus,  Abbetty  in  the  beginning 
of  the  chapter  on  the  ship-owners'  lien  for  freight,  speaks  of  the 
lien  of  the  cargo  on  the  ship,  as  ranking  ^^  low  in  the  precedence 
of  privileged  claims^^  and  to  illustrate  this,  ennmemtes  nearly  all 
the  known  liens  against  the  .ship,  ten  in  number,  as  of  more 
force ;  and  then  speaks  of  "  the  privilege "  of  the  ship-owner 
against  the  goods  for  his  freight. 

This  right  of  the  ship-owner  to  hold  the  cargo  as  security  for 
the  freight,  we  hold  to  be  in  part  a  privilegium,  and  so  far  not  a 
mere  lien ;  and  therefore  it  is  not  dependent,  necessarily  and 
entirely,  upon  possession,  or  the  right  of  possession.  And  the 
law-merchant  has  many  such  "  privileged  claims ; "  as,  for  exam- 
ple, contracts  of  bottomry  or  respondentia.  No  one  would  think 
of  calling  the  rights  which  these  contracts  give,  merely  liens,  or 
of  treating  them  as  liens  at  common  law.  Nor  is  there  any 
more  reason  in  the  right  itself,  for  calling  that  of  the  ship-owner 
against  the  cargo,  a  lien  only.  The  cause  of  this  common  error, 
for  we  regard  it  as  an  error,  is  quite  obvious.  The  main  differ- 
ence between  a  privilegium  and  a  lien  is,  as  we  have  seen,  this : 
the  former  is  not  dependent  upon  possession,  but  the  latter  is. 
Now  the  contract  of  bottomry,  for  example,  actually  provides 
that  the  ship  shall  go  away,  out  of  the  possession  and  immediate 
reach  of  the  creditor  (for  which  departure  it  provides  the  means), 
and  that  the  debt  itself  shall  be  due  only  on  condition  that  the 
ship  performs  the  voyage  safely.  It  would  therefore  be  merely 
absurd  to  say  that  the  security  of  the  creditor  depends  in  this 
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case,  upon  his  retaining  possession,  for  the  very  essence  and  pur- 
pose, and  the  very  words  of  the  contract,  require  the  ship  to  pass 
out  of  his  possession. 

But  in  the  contract  for  freight,  the  bargain  is  that  the  goods 
shall  be  put  into  the  possession  of  the  ship-owner,  and  shall 
remain  in  his  possession  until  the  freight  becomes  due  and  is 
paid.     Here,  therefore,  the  nature  of  the  bargain,  and  the  terms 
of  the  contract,  give  to  this  "  privileged  claim  "  that  element  of 
possession  which  the  common  law  gives  to  every  lien.     The 
essence  of  the  bargain  is,  that  the  ship  shall  take  possession  of 
the  goods  and  carry  them,  and  then  keep  possession  of  them  for 
the  freight     And  if  the  parties  agree  that  the  goods  shall  be 
delivered  first,  that  is,  shall  pass  out  of  the  possession  of  the  ship- 
owner before  he  gets  his  freight,  and  that  he  shall  then  look,  not 
to  the  goods,  but  to  the  shipper  for  his  freight;   this  would 
destroy  the  security  by  terminating  the  lien ;  and  thus,  in  effect, 
it  appears,  to  convert  the  privilege  into  a  lien.     Or,  in  other 
words,  this  right  of  the  ship  to  the  goods  seems,  for  these 
reasons,  to  be  perfectly  dependent  upon  possession,  and  there- 
fore, we  think,  it  has  been  called  and  treated  as  a  mere  lien. 
But  there  is  still  a  difference  between  these  two  views  of  this 
right,  which  is  more  than  technical,  and  may  be  very  substantial. 
It  is  this.     If  this  right  be  a  lien,  it  is  at  once  destroyed  by  any 
agreement  which  provides  that  the  possession  of  the  ship-owner 
shall  terminate  in  any  way  before  he  gets  his  freight     Not  so,  if 
it  is,  or  so  far  as  it  is,  a  privilegium.     There  the  security  of  the 
cargo  will  not  be  lost,  unless  it  is  a  fair  inference  from  all  the 
terms  and  circumstances  of  the  contract,  that  the  parties  intended 
to  take  this  security  away ;  or  unless  .(whatever  be  their  inten- 
tion) it  could  not  be  enforced  without  injury  to  an  innocent  third 
party  who  had  purchased  the  cargo,  or  acquired  rights  over  it 
Yalin  says,  as  we  have  seen,  that  the  ordinance  of  Louis  XIV. 
in  practice  permitted  the  ship-owner  to  retain  his  right  against 
the  cargo  fifteen  days  after  it  had  been  delivered,  unless  it  were 
in  the  mean  time  sold  to  a  purchaser  without  notice.     We  do 
not  suppose  our  admiralty  courts  would  adopt  this  or  any  other 
exact  rule ;  but  wherever  there  was  a  bargain  which  provided 
that  the  shipper,  or  consignee,  might  take  the  goods  first,  and 
afterwards  pay  for  them,  but  which,  by  reason  of  its  terms  or  its  cir- 
cumstances, should  be  construed  as  indicating  no  intention  on  the 
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part  of  the  ship-owner  to  give  up  his  security  on  the  cargo,  we  should 
confidently  expect  a  court  of  admiralty  to  protect  this  security 
by  a  process  in  rem  against  the  cargo.  But,  it  must  be  confessed, 
that  recent  decisions  have  shaken  this  confidence  somewhat^ 

Abbott  remarks :  "  The  clause  whereby  the  merchant  binds  the 
cargo,  does  not  give  to  the  owner  a  lien  on  the  cargo  for  the  per- 
formance of  the  covenants  in  the  charter-party,  nor  for  any  pay- 
ments for  which  he  might  not  detain  it  in  the  absence  of  such  a 
clause,  so  that  with  us  the  clause  is  inoperative."  *  We  appre- 
hend that  an  American  court  of  admiralty,  always  of  course 
regarding  the  equities  of  each  case,  would  generally  enforce  by 
adequate  process  that  security  upon  the  cargo,  which  the  terms 
of  the  contract  would  purport  to  give.'  But  it  is  certain  that 
express  agreements  as  to  this  lien  or  claim,  might  make  the 


^  See  ante,  Vol.  I.  p.  125,  n.  1 ;  and  p.  145,  n.  1.  The  case  of  Sears  v.  Ceitam 
Bags  of  Linseed,  there  referred  to  as  then  pending  before  Mr.  Justice  Clifford,  has 
been  decided  since  that  portion  of  our  work  was  in  press,  in  favor  of  the  claimants, 
affirming  the  decision  of  Mr.  Justice  Sprague.  An  appeal  has  been  taken  to  the 
supreme  court  and  is  now  pending.  The  case  was  argued  on  an  agreed  statement  of 
facts  which  were  in  substance  as  follows :  The  libellants  being  owners  of  the  ship 
"Bold  Hunter,"  chartered  her  to  Tuckerman,  Townsend  &  Co.,  for  a  Toyage  from 
Calcutta  to  Boston,  at  a  specified  rate  of  freight  per  ton.  The  charter-party  contained 
the  usual  lien  clause,  and  stipulated  that  freight  should  be  paid,  "  one  half  in  five,  the 
balance  in  ten  days  after  discharge  in  Boston,  said  credit  on  payment  of  charter  not 
to  impair  ship-owner's  lien,  on  cargo  for  freight"  On  arrival  at  Calcutta,  the  agents 
of  the  charterers  did  not  deem  it  expedient  to  load  the  ship  on  their  account,  and 
assigned  the  charter-party,  with  the  consent  of  the  master,  to  VVills  &  Co.,  who  agreed 
to  furnish  a  caigo  at  a  lower  rate  of  freight.  Wills  &  Co.  furnished  a  caigo,  of  which 
<he  principal  part  was  on  account  of,  and  consigned  to,  Augustin  Wills  of  Boston.  The 
bills  of  lading  were  filled  up  in  the  usual  form  at  the  new  rates  of  freight,  without 
reference  to  the  charter-party.  On  arrival  of  the  ship  at  Boston,  the  goods  were  dis- 
charged and  delivered  to  the  agent  of  the  consignee,  and  nothing  was  said  of  the 
intention  of  the  ship-owners  to  look  to  the  goods  for  their  freight.  During  the  time 
of  the  discharge,  five  thousand  dollars  were  paid  to  the  ship's  husband  on  account  of 
freight,  not,  as  was  afterwards  alleged,  as  a  matter  of  right,  but  merely  as  an  accom- 
modation. Applications  were  made  after  the  expiration  of  the  five  and  ten  days,  for 
the  payment  of  the  balance,  which  were  refused,  first,  on  the  ground  that  as  the  con- 
signee had  died,  nothing  could  be  done  until  administration  was  taken  out,  and  after- 
wards because,  as  it  was  said,  the  estate  might  prove  to  be  insolvent.  This  action  was 
then  brought  in  rem  agunst  the  goods,  they  being  still  in  the  hands  of  the  adminis- 
trator of  the  consignee.  The  administrator  claimed  them,  and  his  claim  was  allowed. 
The  practical  effect  of  the  decision  is,  that  the  libellants  come  in  with  the  other  creditors 
for  their  dividend,  instead  of  holding  the  goods  as  security  for  their  whole  daim. 

2  Abbott  on  Shipping,  286. 

*  See  ante,  Vol.  L  p.  254,  note. 
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question  whether  they  confirmed,  or  annulled,  or  in  any  way 
qualified  the  claim  as  given  by  the  maritime  law,  one  of  great 
difficulty.  And,  if  a  ship-owner  who  has  this  privileged  claim, 
delays  long,  and  without  cause  or  excuse,  to  enforce  it,  he  woiUd 
be  held  in  this  case,  as  in  all  other  cases  of  maritime  lien,  to 
have  renounced  %r  lost  it.^ 

The  owner  of  the  cargo  has  a  lien  on  the  ship,  for  any  injury 
he  may  sustain  by  the  fault  of  the  ship  or  of  the  master.  And 
this  lien  may  be  sustained  in  admiralty  by  a  suit  in  rem.  And 
the  vessel  is  regarded  as  pledged  to  the  owners  of  the  goods) 
from  the  moment  the  misfortune  happens,  and  their  claim  will 
be  held  prior  to  the  general  creditors  of  the  owners.^  And 
though  this  lien  will  be  lost  by  unreasonable  delay,  it  is  not  de« 
feated  even  by  a  bond  fide  sale  with  transfer  of  possession,  if 
made  before  the  shipper  had  the  opportunity  of  enforcing  his 
lien.  This  would  be  so,  even  if  the  purchaser  were  ignorant  of 
the  lien,  unless  the  delay  bad  been  such,  as  to  cause  or  substan- 
tially contribute  to  the  purchaser's  buying  a  vessel  thus  incum- 
bered.^ 


^  In  The  Rebecca,  Ware,  188,  211,  which  was  an  action  in  rem  against  a  vessel  for 
damages  sustained  bj  goods  on  board,  it  was  contended  that  the  shipper  had  lost  his 
lien  by  neglecting  to  enforce  it  within  a  reasonable  time.  The  evidence  was,  that  the 
shipper  resided  in  New  York,  and  the  vessel  belonged  to  Portland,, in  Maine ;  that  as 
soon  as  the  shipper  heard  of  the  loss  he  ordered  process  to  be  commenced,  but  before 
it  could  be  served  she  left  the  port  and  did  not  return  for  nine  months,  when  she  was 
immediately  arrested.  In  the  intervening  period,  she.  was  engaged  in  transporting 
rocks  between  the  Hudson  Kiver  and  the  Delaware  Breakwater,  and  passed  the  city  of 
New  York  at  every  trip,  and  that  twice  she  sMpped  at  that  port  for  a  few  days ;  bttt 
there  was  no  evidence  that  these  facts  were  known  to  the  libellant,  and  the  court  was 
of  the  opinion  that  the  circumstances  were  not  strong  enough  to  justify  a  presumption 
of  knowledge  on  the  part  of  the  libellant  that  the  vessel  was  at  New  York,  and  it  was 
held  that  the  delay  was  no  bar  to  suit. 

2  The  Kebecca,  Ware,  188,  211 ;  The  Phebe,  Ware,  263  ;  The  Waldo,  Daveis,  161  ; 
The  Sch.  Volunteer,  1  Sumner,  551 ;  Certain  Logs  of  Mahogany,  2  Sumner,  589 ;  Steam- 
boat Robert  Morris  v.  Williamson,  6  Ala.  50;  and  cases  cited  ante,  Vol.  I.  p.  124, 
n.  1.  In  Rich  v.  Lambert,  12  How.  347,  which  was  an  action  in  reniy  no  question  was 
made  as  to  the  jurisdiction  of  the  court,  except  by  Mr.  Justice  Daniel,  who  dissented', 
on  the  ground  that  as  the  contract  was  made  on  land,  that  is,  in  the  city  of  Liverpool, 
^  and  was  to  be  fulfilled  on  land  by  the  delivery  of  the  merchandise  in  the  city  of 
Charleston,  there  was  no  jurisdiction  in  admiralty.  We  should  suppose,  however, 
that  most  maritime  contracts  are  made  on  land ;  and  nearly  all  suppose  an  arrival 
somewhere,  and  the  completion  and  consummation  of  the  contract  oa  or  after  such^ 
arrival. 

»  The  Rebecca,  Ware,  188,  212. 

VOL.  n.  48 
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Nor  will  acceptance  of  the  goods  by  the  consignee  or  a  receipt 
that  they  are  delivered  in  good  order,  defeat  or  waive  this  lien, 
unless  made  with  a  knowledge  of  the  injury,  or  under  circum* 
stances  which  fiedrly  indicate  an  intention  to  waive  the  lien. 

In  a  case  where  a  person  took  passage  on  board  a  vessel,  but 
his  personal  baggage  did  not  reach  him  before  he  sailed,  and  it 
was  afberwaids  put  on  board  another  vessel  by  the  agent  of  the 
libellant  and  a  bill  of  lading  given  therefor,  but  the  baggage 
never  arrived,  it  was  held,  that  the  vessel  was  liable  in  rem,  the 
case  being  considered  as  an  ordinary  shipment  on  freight,  and 
the  owner  of  the  vessel  not  a  gratuitous  bailee.^ 

The  jurisdiction  of  the  admiralty  over  actions  inpersonamj  for 
the  non-delivery  of  the  cai^o,  has  been  iulJy  sustained  by  the 
Supreme  Court  of  the  United  States.^  But  it  has  been  held, 
that  where  a  vessel  is  detained  in  her  port  of  lading  by  ice,  land 
her  cargo  is  damaged  before  she  can  proceed,  a  shipper  can- 
not, without  rescinding  the  contract,  sustain  a  libel  in  rem  for  a 
breach  of  the  bill  of  lading,  until  the  term  for  the  performance  of 
the  contract  has  expired.^ 


SECTION  m. 


OF  FREIGHT  IN  CASES   OF  PRIZE. 


In  reference  to  the  questions  of  freight  in  cases  of  prize  and 
capture,  they  belong,  for  thet most  part,  exclusively  to  admiralty. 


1  The  Elvira  Harbeck,  2  Blatchf.  C.  C.  836. 

'  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344. 

'  Jones  V.  The  Floating  Zephyr,  U.  S.  C.  C,  Penn.,  7  Am.  Law  Begister,  494. 
The  vessel,  in  this  case,  was  lying  at  the  port  of  Philadelphia  boond  for  Liverpool.  In 
the  month  of  December,  a  nnmber  of  barrels  of  flour  belonging  to  the  libellant  were 
shipped  on  board  and  bills  of  lading  given.  A  quantity  of  com  was  also  shipped  by 
other  persons,  by  which  it  was  alleged  the  floor  was  damaged.  In  the  month  of  Feb- 
raary  following,  the  flour  was  taken  on  shore  by  order  of  the  master,  and  surveyed  and 
ordered  to  be  reshipped.  The  vessel  sailed  after  the  filing  of  the  libel  in  this  case,  and 
delivered  her  cargo  to  its  consignees.  The  court  held,  that  the  action  was  prematnralj 
brought,  and  the  libel  was  dismissed.  This  decision  is,  however,  we  think,  open  to  tlM» 
objection  that  at  the  time  the  suit  was  brought,  the  vessel  had  incapacitated  herself  fit»a 
delivering  the  flour  in  good  condition,  and  therefore  an  action  would  lie  immediately. 
See  2  Parsons  on  Contracts,  179. 
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The  first  question  is  this,  if  an  enemy's  cargo  is  captured  in  a 
neutral  vessel,  has  the  vessel  a  claim  on  the  captors  for  freight?* 
It  would  seem  that  it  has;  for  the  cargo  is  distinct  from  the 
freight ;  one  belongs  to  an  enemy  and  may  be  made  prize  of,  but 
the  ship  belongs  to  a  friend  and  must  not  be  taken.^  Bnt  the 
rule  is  limited  by  the  reason  of  it;  and  if  the  cargo  be  contra- 
band,^ or  the  voyage  be  quasi  contraband,'  or  undertaken  to 


1  In  a  note  to  The  Atlas,  3  Bob.  Adm.  a04»  in  answer  to  an  assertion  of  M.  Schlegel, 
a  French  aathor,  that  the  English  never  gave  freight  to  a  neutral  vessel,  the  reporter 
makes  the  following  reply:  "  So  long  back  as  the  year  1640,  it  is  asserted  on  the  au- 
thority of  Sir  H.  Martin,  who  was  an  eminent  practitioner  and  afterwards  judge  of  the 
court  of  admiralty,  that  it  had  never  been  the  pmctice  to  condemn  neatral  ships  for 
having  enemy's  goods  on  board,  but  the  freight  of  the  enemy's  goods  condemned  was 
always  paid.  Sydn.  St.  Papers,  vol.  2,  p.  662.  In  the  year  1704,  in  the  court 
books  of  the  admiralty,  there  is  the  case  of  The  Pearl,  Thompson,  in  which  a  question 
was  raised  on  this  point,  though  the  particular  circumstances  on  which  the  demand 
was  resisted,  do  not  appear.  In  the  result,  freight  was  decreed  to  the  ship,  restored  on  a 
claim  of  a  Mr.  Eliason,  a  Danish  merchant,  although  the  cargo  claimed  for  him  also 
was  condemned.  In  the  year  1753,  in  the  celebrated  answer  to  the  Prussian  memorial, 
it  is  asserted,  that  in  the  case  of  ships  restored,  freight  was  paid  for  such  of  the  goods  as 
manifestly  belonged  to  the  enemy  and  were  condemned ;  and  among  the  list  of  Prus- 
sian cases  referred  to,  there  is  a  class  described, '  Ships  restored  with  freight  according 
to  the  bills  of  lading  for  such  goods,  which  were  found  to  be  the  property  of  enemy, 
and  condemned  as  prize.'  Conformable  to  the  ancient  principle  of  the  Consolato  and 
these  precedents,  has  been  the  invariable  practice  of  the  British  court  of  admiralty  dur- 
ing the  last  and  the  present  war,  unless  in  cases  where  some  circumstanoe  of  mcdafidu 
occurs,"  etc.  etc. 

The  general  rule  and  its  exceptions  are  thus  stated  by  Mr,  Justice  Story  in  The  Com- 
mercen,  2  Gallis.  261, 264, 1  Wheat.  882 :  "  The  general  rule,  that  the  neutral  carrier  of 
enemy's  property  is  entitled  to  his  freight,  is  now  too  firmly  established  to  admit  of  dis- 
cussion. But  to  this  rule,  there  are  many  exceptions.  If  the  neutral  be  guilty  of  fraudu- 
lent or  unneutral  conduct,  or  have  interposed  himself,  to  assist  the  enemy  in  carrying 
on  the  war,  he  is  justly  deemed  to  have  forfeited  his  title  to  freight.  Hence,  the  carry- 
ing of  contraband  goods  to  the  enemy,  the  engaging  in  the  coasting  or  colonial  trade 
of  the  enemy,  the  spoliation  of  papers,  and  the  fraudulent  suppression  of  an  enemy's 
interest,  have  been  held  to  affect  the  neutral  with  the  forfeiture  of  freight.  And  in 
cases  of  a  more  flagrant  character,  such  as  carrying  despatches  or  military  passengers,  for 
the  enemy,  or  an  engagement  in  the  transport  service  of  the  enemy,  or  a  breach  of 
blockade,  the  penalty  of  confiscation  of  the  vessel  has  been  also  inflicted."  See  also, 
The  Prosper,  £dw.  Adm.  72. 

3  The  Sarah  Christina,  I  Rob.  Adm.  237;  The  Mercurius,  1  Rob.  Adm.  288. 

'  In  The  Commercen,  2  Gallis.  261,  it  was  held,  that  a  neutral  cannot  lawfully  be 
the  carrier  of  provisions  for  the  supply  of  the  army  of  a  belligerent,  although  such 
army  may  be  in  a  neutral  country  and  directly  engaged  in  hostilities  against  a  third 
belligerent.  This  was  affirmed  by  the  supreme  court,  1  Wheat.  382,  Marshall,  C.  J.. 
Livingston,  J,,  and  Joknaon,  J.,  dissenting. 
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relieve  an  enemy  from  the  distress  caused  by  war,  as  a  carrying  on 
of  her  coasting  trade,^  or  colonial  trade,'  then,  it  seems,  the  nea- 
tral  vessel  forfeits  her  freight  And  the  vessel  is  not  entitled  to 
freight,  if  the  master  ceases  to  act  as  a  nentral,  as  by  the  spolia- 
tion of  papers,'  Capture  is  considered  equivalent  to  delivery 
where  the  captor  possesses  himself  fully  of  the  right  of  the  enemy 
and  represents  him,  and  by  the  capture  prevents  the  ship  from 
earning  her  freight,  and  the  nentral  is  in  no  fault^ 

But  if  a  vessel  goes  into  port  to  repair,  and  is  there  seized  and 
required  to  prove  her  neutrality,  and  the  delay  in  doing  this, 
makes  it  necessary  to  transfer  the  goods  before  she  is  liberated, 
she  has  earned  only  a  pro  rato  "freight,  because  it  was  not 
the  fault  of  the  goods,  but  her  own  distress,  which  caused  the 


1  The  Atlas,  3  Rob.  Adm.  299,  304 ;  The  Emanuel,  1  Rob.  Adm.  296 ;  The  Alle- 
goria,  4  Rob.  Adm.  202,  n.  In  The  Wilhelmina,  2  Rob.  Adm.  101,  n.  it  was  held, 
that  this  rule  did  not  apply  to  voyages  from  the  port  of  one  encnij  to  the  port  of 
another,  if  no  fraudolent  or  false  proceedings  appeared  in  the  condact  of  the  ship. 

^  The  Immanael,  2  Rob.  Adm.  186  ;  The  Anna  Catharina,  4  Ro}).  Adm.  107  ;  The 
Minerva,  3  Rob.  Adm.  229,  note ;  The  Anna  Dorothea,  3  Rob.  Adm.  233,  note.  In 
The  Rose,  2  Rob.  Adm.  206,  the  voyage  was  from  the  port  of  one  enemy  to  the  colony 
of  another  enemy  allied  in  the  war.  It  was  held,  that  there  was  no  solid  distinction 
between  this  case  and  those  above  cited.  The  ship  also  is  sometimes  confiscated  for 
trading  between  the  mother  country  and  a  colony  of  the  enemy.  The  Jonge  Thomas, 
3  Rob.  Adm.  233,  note;  The  Phoenix,  8  Rob.  Adm.  186;  The  Star,  3  Rob.  Adm. 
193,  note. 

*  The  Rising  Sun,  2  Rob.  Adm.  104.  It  was  objected,  in  this  case,  that  the 
owners  were  at  a  great  distance  and  in  no  way  privy  to  the  act  of  the  master,  bat 
the  court  said,  that  "  men  must  abide  the  consequences  of  their  own  misplaced  confi- 
dence." 

*  The  Racehorse,  3  Rob.  Adm.  101,  was  a  case  of  a  British  ship  freighted  firom 
Liverpool  in  ballast,  to  St.  Martin's  and  Lisbon,  to  bring  a  cargo  of  fruit  to  Ireland, 
taken  on  her  return  voyage  by  a  French  privateer  off  Falmouth  ;  and  afterwards  recap- 
tured and  brought  to  Falmouth.  The  ship  was  restored  by  consent^  on  the  2d  of  Jnly; 
the  cargo  was  not  restored  until  16th  November.  The  court  held,  that  the  whole  freight 
was  due,  on  the  ground,  that  it  was  not  the  ship's  duty  to  stay  by  and  see  what  would 
be  done  with  the  cargo. 

In  The  Martha,  3  Rob.  Adm.  106,  note,  an  American  ship  from  America  to  Am5te^ 
dam,  was  captured  in  the  Channel,  the  ship  was  restored  with  freight.  One  parcel  of 
*  goods  for  which  a  claim  had  been  given  was  restored,  but  had  to  be  delivered  in  order 
to  get  at  the  rest.  The  claimant  demanded  of  the  master  that  he  should  take  them  on 
board  again,  and  offered  to  pay  the  expense  of  transshipment.  This  he  refused  to  do, 
and  demanded  his  whole  freight.  The  court.  Sir  William  Scott,  gave  it,  on  the  author- 
ity of  the  case  of  The  Hamilton,  decided  by  his  predecessor.  See  also,  The  Iloffnung, 
6  Rob.  Adm.  231. 
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transshipment.^  Freight  is  not  payable  when  the  ship  is  lost  by 
accident  or  superior  force.^ 

In  one  case,  where  the  incapacity  to  proceed  fell  on  both  ship 
and  cargQ,  the  court  on  principles  of  equity  decreed  that  the  loss 
should  be  divided,  and  that  a  moiety  of  the  freight  should  be 
paid.^  If  the  neutral  sail  under  »  license,  no  freight  is  allowed 
on  articles  not  enumerated  in  the  license.^ 

The  rule,  that  freight  is  not  earned  unless  the  goods  are  car- 
ried to  their  destination,  applies  to  capture.  But,  if  neutral 
goods  are  ip  an  enemy's  ship  and  the  captor  in  fact  takes  the 
goods,  where  they  should  have  been  carried,^  and  even  if  he  does 


1  In  The  Copenhagen,  1  Bob.  Adm.  289,  the  ship  was  obliged  to  pnt  into  a  port 
ghort  of  her  destination  for  repairs ;  the  ship  and  cargo,  being  seized  as  prize,  were 
restored,  but  the  ship  claimed  full  freight  as  in  a  case  of  capture.  Freight  pro  rata  was 
given.  The  court  said :  "  The  maxim  that  capture  is  delivery,  is  bj  no  means  to  be 
taken  in  the  general  way  in  which  it  has  been  laid  down  (by  counsel  for  the  ship).  It 
is  by  no  means  true,  except  where  the  captor  succeeds  fully  to  the  rights  of  the  enemy, 
and  represents  him  as  to  those  rights.  If  a  neutral  vessel,  having  enemy's  goods, 
is  taken,  the  captor  pays  the  whole  freight,  because  he  represents  the  enemy  by  possess* 
ing  himself  of  the  enemy's  goods  jure  hdU;  and,  although  the  whole  freight  has  not 
been  earned  by  the  completion  of  the  voyage,  yet,  as  the  captor  by  his  act  of  seizure, 
has  prevented  its  completion,  his  seizure  shall  operate  to  the  same  effect  as  an  actual 
delivery  of  the  goods  to  the  consignee,  and  shall  subject  him  to  the  payment  of  the  full 
freight  But  if  ship  and  cargo  being  both  neutral  are  restored,  the  consequence  is  only 
that  the  ship  must  proceed  on  and  complete  her  voyage  before  she  can  demand  her 
freight.  If  the  caigo  is  restored  while  (lie  ship  continues  under  detention,  still  less 
reason  is  there  to  contend  that  she  has  earned  her  freight.  Such  is  the  present  case, 
in  which  the  ship  has  failed  in  her  contract ;  and  this  is  not  owing  to  the  caigo  in  any 
manner,  but  to  her  own  state  of  distress  originally,  and  afterwards  to  her  dubious  char- 
acter. Under  these  circumstances,  it  is  impossible  to  say  that  she  has  earned  more 
than  a  freight  pro  rata  itineria,'' 

'  In  The  Saratoga,  2  Gallis.  164, 178,  it  is  said,  "It  seems  to  be  a  doctrine  of  our 
law,  that  if  a  voyafip  be  broken  up  by  an  Interdiction  of  commerce  with  the  port  of  des- 
tination, after  its  commencement,  no  freight  is  payable.  And  the  same  rule  is  applied 
to  cases  where  the  voyage  is  lost  by  accident  or  superior  force.  In  short,  the  prindple 
seems  to  be,  that  there  must  be  an  actual  delivery  of  the  caigo  at  the  port  of  destina- 
tion, to  entitle  the  party  to  his  full  freight."  See  also,  cases  ante,  Vol.  I.  p.  151, 
152. 

>  The  Friends,  Edw.  Adm.  246. 

*  The  Jonge  Clara,  Edw.  Adm.  371. 

ft  The  Yreyheid,  before  the  House  of  Lords,  1784,  cited  4  Bob.  Adm.  282;  The  For- 
tuna,  4  Bob.  Adm.  278.  In  The  Fortuna,  Edw.  Adm.  56,  a  Danish  ship  going  to 
Portugal  with  a  Portuguese  caigo,  was  legally  detained  under  an  embaigo  act,  and 
brought  to  England.  The  goods  at  the  time,  might  legally  have  been  sent  on,  but  after- 
wards, hostilities  having  commenced  between  England  and  Portugal,  they  could  not  be 

48* 
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this  substantially,  thongh  not  precisely,  as  where  English  captors 
took,  in  a  Dutch  ship,  and  carried  to  England,  English  goods 
which  had  been  sent  from  a  Dutch  colony  in  a  Dutch  ship  to 
Holland,  with  the  intention  of  remitting  the  proceeds  to  Lon- 
don, because  there  was  no  other  way  to  get  them  from  that 
colony  to  England,  he  is  entitled  to  his  freight ;  ^  he  will  have 
freight,  even  if  he  takes  the  goods  to  another  port  in  the  same 
country  to  which  they  were  to  go,  unless,  perhaps,  this  one  sub- 
stantially differed  from  their  port  of  destination.  Nor  will  the 
court  of  admiralty  look  carefully  at  the  expense  or  profit  of  the 
thing,  in  applying  this  rule.^  If  the  captor,  however,  injure  the 
property,  he  is  liable  to  a  claim  by  way  of  offset ;  and  if  the 
prize-master  lose  negligently  a  ship  which  is  ordered-  to  be 
restored  in  value,  because  wrongfully  taken,  full  freight  will  be 
decreed  against  the  captor,  although  only  a  part  of  the  goods  be 
saved.^     But  a  captor  held  to  pay  freight,  will  not  be  bound  in 


forwarded,  and  were  sold  in  England.  It  was  held,  andcr  these  circamstances,  that  the 
captors  were  not  entitled  to  their  freight.  It  was  said,  that  had  an  actual  war  prevented 
the  goods  from  going  on  at  the  time  of  their  seizure,  freight  might  have  been  allowed, 
but  that  "  there  was  not  an  existing  incapacity  npon  them  at  the  time  of  capture."  It 
was  also  held,  that  the  sale  in  England  did  not  make  that  country  their  place  of  desti- 
nation within  the  rule. 

1  The  Diana,  5  Rob.  Adm.  67. 

^  In  The  Vrow  Henrietta,  5  Kob.  Adm.  75,  note,  it  was  objected,  that  thecapton 
bad  not  brought  the  goods  to  London,  to  which  port  thej  were  destined,  but  to  Ply- 
mouth, but  the  court  held  they  were  bound  to  pay  for  freight.  And  in  the  case  of  The 
Ship  Ann  Green,  1  Gallis.  274,  294,  Mr.  Justice  Story  held  that  captors,  who  brought 
goods  to  Boston,  which  were  destined  to  New  York,  were  entitled  to  their  freight. 

^  In  The  Der  Mohr,  4  Rob.  Adm.  314,  the  ship  had  been  decreed  to  be  restored  in 
value,  with  freight  to  be  a  charge  on  the  cax^  which  was  ultimately  condemned  for 
want  of  further  proof.  But  the  caigo  had  been  lost,  together  with  the  ship,  by  the  neg- 
ligence of  the  prize-master.  The  captors  were  held  liable  for  the  freight,  the  cargo 
being  lost,  the  fund  from  which  it  was  to  be  paid.  Sir  William  iBcott  said,  "  On  the 
principle  of  law,  however,  I  am  of  opinion  that  the  freight  must  be  taken  as  having 
become  as  much  the  property  of  the  neutral  claimant,  as  the  ship  itself.  The  captor 
took  cum  onere.  If  the  loss  had  happened  by  accident  only  in  bringing  in,  the  captor, 
having  made  a  justifiable  seizure,  would  not  have  been  liable  to  any  restitution,  either 
for  the  freight  or  for  the  ship ;  but  the  court  has  already  pronounced  this  loss  not  to 
have  arisen  from  any  casual  misfortune.  The  freight  is  as  much  a  part  of  the  loss  as 
the  ship,  for  he  was  bound  to  answer  equally  for  both.  The  captor  has,  by  taking  pos- 
session of  the  whole  cai^,  deprived  the  claimant  of  the  fund  to  which  his  security  was 
fixed.  He  was  bound  to  bring  in  that  cai^o,  subject  to  the  demand  for  freight.  He 
was  just  RS  answerable  for  the  freight  of  the  voyage  as  for  the  ship  which  was  to  earn  it, 
or  which  was  rather  to  be  considered  as  having  already  earned  it.    In  the  room  of  thia 
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all  cases  by  the  terms  of  the  charter-party,  but  if  those  are  exces- 
sively high  from  the  influence  of  peculiar  circumstances,  a  differ- 
ent and  more  equitable  rule  will  be  applied.^  In  a  case  of  recap- 
ture, and  a  claim  of  salvage  thereon,  if  a  commencement  of  the 
voyage  takes  place  and  it  is  afterwards  completed,  the  whole 
freight  is  included  in  the  valuation  of  the  property  pn  which  sal- 
vage is  decreed.^  Where  a  vessel,  fitted  out  in  one  of  our  ports 
in  breach  of  neutrality,  was  captured  and  restitution  decreed, 
rejecting  the  claim  of  an  alleged  bond  fide  purchaser  in  a  foreign 
port,  it  was  said,  that  he  would  have  been  entitled  to  repayment 
of  the  freight  which  he  had  paid  on  the  captured  goods,  if  the 
claim  had  been  presented  to  the  court  in  time ;  and  the  same 
was  said  of  an  innocent  neutral  carrier,  the  goods  having  been 
transshipped  in  a  foreign  port.^ 

Where  vessels  were  seized  in  port  preparatory  to  hostilities 
against  the  country  .to  which  they  belonged,  it  was  held  that  the 
freight  due,  went  to  the  crown,  on  the  ground  that  it  had  suc- 
ceeded to  the  rights  of  the  ship-owners.*  But  the  owners  were 
permitted  to  deduct  from  the  cargo,  money  they  had  advanced 
to  the  master  for  repairs,  it  being  an  advance  of  freight  and  not 
an  average.^ 

In  cases  of  capture  and  restoration  of  the  property  captured, 
it  is  the  general  rule  that  the  freight  (being  mad&  a  charge  on 
the  cargo)  takes  precedence  of  the  claim  of  the  captor  for  his 
expenses.     But  it  is  also  said  that  where  the  captor  is  entitled  to 


fund,  the  captor  has  sabstitnted  his  own  personal  responsibility,  for  the  loss  accrues  by 
the  fanlt  of  his  agent.  I  see  no  distinction  under  -which  I  can  pronounce  that  the 
claimant  is  not  as  much  entitled  to  the  freight  as  to  the  vessel."  (The  captor  was  held 
to  be  liable  for  the  vessel  in  the  same  case.    3  Rob.  Adm.  129.) 

1  The  TwilUng  Riget,  5  Rob.  Adm.  82. 

^  The  Dorothy  Foster,  6  Rob.  Adm.  88.  The  vessel,  in  this  case,  had  sailed  from 
a  port  in  the  island  of  Jamaica,  and  was  on  her  way  to  another  port  for  the  purpose  of 
joining  convoy,  and  it  was  held,  that  the  voyage  had  commenced  within  the  rule.  But 
it  was  said,  that  had  the  vessel  been  cut  out  of  port  and  then  recaptured,  no  salvage 
would  have  been  allowed  on  the  expected  freight.  It  may  be  questioned,  however,  how 
far  this  distinction  comports  with  the  recent  doctrine,  that  the  lien  for  freight  exists  the 
moment  the  goods  are  put  on  board. 

"  The  Sanla  Maria,  10  Wheat.  431. 

*  The  Prosper,  Edw.  Adm.  72. 

^  The  Ck>n6tantia  Harlessen,  Edw.  Adm.  232. 


572  LAW  AND  JURISDICTION  OF  ADKIRALTT.  [BOOK  m. 

his  expenses,  his  claim  is  prior  to  that  of  the  nentral  master  for 
his  expenses.^ 


1  In  The  Bremen  Flagge,  4  Bob.  Adm.  90,  tlie  oonrt  held  that  freight  was  a  lies  on 
the  cargo  which  the  captors  were  obliged  to  satisfy,  as  thej  took  the  cargo  cum  <mat; 
but  that  the  expenses  of  the  captor  took  the  prioritj  of  the  expenses  of  the  nentnl 
master.  In  The  Vrow  Henrica,  4  Bob.  Adm.  343,  the  court  expressly  sustained  the 
decision  in  The  Bremen  Flngge.  Sir  Wm.  SooU  said :  ''I  have  considered  the  cases 
which  I  dhnected  to  be  looked  up,  and  I  see  no  reason  to  alter  the  opinion  which  I  be- 
fore expressed,  that  freight  is,  in  all  ordinary  cases,  a  lien  which  is  to  take  place  of  all 
others.  The  captor  takes  cwn  onere.  It  is  the  allowed  privilege  of  neutral  trade  to 
carry  the  property  of  the  enemy,  subject  to  its  capture,  and  so  the  temporary  detention 
of  his  Teasel ;  and  if  the  party  does  not  prevaricate  or  conduct  himseiT  in  any  respect 
with  ill  faith,  he  is  entitled  to  his  freight.  This  is  the  rale  I  am  disposed  to  apply 
in  all  cases  of  neutral  ships  carrying  on  their  ordinary  commerce.' 


tf 
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CHAPTER    VI. 


OF    SEAMEN. 


We  have  already  in  our  first  volume  considered  most  of  the 
topic:}  which  have  arisen  relative  to  the  rights,  duties,  and  liabili- 
ties of  the  master  and  crew.  The  subject  of  wages  we,  how- 
ever, reserved  to  consider  in  this  place,  as  coming  more  particu- 
larly within  the  scope  of  admiralty  jurisdicti6n. 

It  has  been  settled  that  where  seamen  ship  on  board  a  priva- 
teer, and  before  the  cruise  begins,  become  disabled  by  sickness, 
and  neither  assist  in  making  prizes  actually  or  constructively, 
they  are  not  entitled  to  any  share  in  them.^  The  same  rule 
would  doubtless  be  applied  to  a  suit  for  wages  in  an  ordinary 
case  of  a  merchant  ship.  For  the  settled  rule  appears  to  be, 
that  if  the  voyage  is  broken  up,  or  the  seamen  are  dismissed 
without  cause  before  the  voyage  begins,  they  have  their  wages 
for  the  time  they  serve,  and  a  reasonable  compensation  for  spe- 
cial damages;^  and  if  wrongfully  discharged,  after  the  voyage 
begins,  they  have  wages  for  the  whole  voyage.^  And  in  cases 
where  the  voyage  is  broken  up  by  misfortune,  so  that  the  master 


1  Ex  parte  Giddings,  2  Gallis.  56.  In  this  case  the  libellant  went  on  shore  before 
the  cruise  liegan,  and  by  so  doing  voluntarilj  abandoned  the  enterprise.  It  was 
admitted  that  if  ho  had  left  the  ship  after  the  cruise  began,  he  would  have  had  a  right 
to  his  share  of  the  adventure.  And  the  court  said  that  if  a  disability  happen  before 
the  voyage  is  begun,  the  mariner  should  be  paid  a  reasonable  sum,  for  any  services 
actually  rendered. 

2  Parry  ».  The  Peggy,  2  Browne,  Civ.  &  Adm.  Law,  533,  is  as  follows :  "  The 
promovents  had  agreed  for  monthly  wages,  for  a  voyage  to  the  West  Indies.  They 
worked  on  board  the  ship  for  some  days  in  the  harbor  of  Dublin ;  afterwards  the  owner 
of  the  ship,  having  changed  his  mind,  determined  to  alter  the  voyage,  and  to  postpone 
the  sailing  of  the  ship,  whereupon  the  seamen  were  dismissed  without  their  wages, 
who  now  libelled  against  the  ship.  As  surrogate  of  the  admiralty,  I  decreed  for  the 
seamen,  on  the  reason  of  the  thing,  and  the  authority  of  Wells  v,  Osmond,  2  Show. 
238.''    What  wages  were  decreed  does  not  appear. 

'  See  cases  ante,  Vol.  I.  p.  462,  n.  5.  * 
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would  be  justified  in  discharging  the  crew,  they  would  still  be 
entitled  to  their  wages.^  If  the  seaman  is  compelled  to  desert 
by  the  cruelty  of  the  master  he  has  his  wages  in  full.'  If  a  per- 
son is  disrated  on  account  of  being  incompetent  to  fulfil  the 
duties  of  his  office,  and  discharges  afterwards  the  duties  of  his 
inferior  station  with  fidelity,  it  may  not  be  quite  certain  on  the 
authorities,  how  he  should  be  rewarded,  but  on  principle,  we 
should  say,  that  a  reasonable  deduction  should  be  made  from  the 
agreed  price  while  he  filled  the  station  for  which  he  shipped,  and 
that  he  would  be  entitled  to  the  regular  wages  while  he  filled 
the  lower  station.^  A  seaman  is  entitled  to  the  whole  of  his 
wages,  although  disabled  by  sickness,  even  if  by  reason  of  that 


1  In  Bray  v.  Ship  Atalanta,  Bee,  48,  the  vessel  stnick  in  going  over  Charleston  bar, 
and  was  obliged  to  pat  back  to  Charleston,  where  she  was  condemned  as  anseaworthj. 
Wages  for  the  time  the  men  were  on  board  were  decreed.  In  The  Elizabeth,  2  Dods. 
403,  the  vessel  was  at  a  foreign  port  in  a  state  of  distress.  As  it  would  have  taken  a 
long  time  to  make  the  repairs,  the  master  discharged  the  crew,  as  he  alleged,  with  their 
consent,  and  paid  their  passage  home.  The  seamen  claimed  wages  to  the  time  of  the 
vessel's  return.  But  the  court  held  that  although  the  discharge  was  justifiable  under 
the  circumstances,  jet  that  the  crew  were  entitled  to  their  wages  up  to  the  time  of 
their  return  home.  The  consent,  on  their  part,  to  the  discharge,. was  held  not  to  be 
voluntary,  as  there  was  no  alternative  but  starvation  left.  In  The  Fair  American,  Bee, 
134,  it  wa^held  that  seamen  who  had  been  taken  by  a  privateer  from  their  vessel  and 
rejoined  her  at  the  earliest  opportunity,  were  entitled  to  their  wages,  as  they  were 
absent  without  any  fault  of  their  own,  and  that  as  the  first  voyage  was  defeated,  the 
seamen  were  bound  to  continue  with  the  vessel  till  the  voyage  in  contemplation  was 
ended,  and  at  the  same  rate  of  wages,  and  that  they  should  receive  two  thirds  of  what 
was  due  to  them,  and  the  remainder  at  next  port  of  delivery. ' 

>  Sherwood  v.  Mcintosh,  Ware,  109;  The  America,  Blatchf.  &  H.  Adm.  185; 
The  Minerva,  1  Hagg.  Adm.  347 ;  Ward  v.  Ames,  9  Johns.  138 ;  Limland  v.  Ste- 
phens, 3  £sp.  269 ;  Prince  Edward  v,  Trevellick,  4  Ellis  &  B.  59,  28  Eng.  L.  &  Eq^ 
205.  In  Rice  v.  The  PuUy  &  Kitty,  2  Pet.  Adm.  420,  wages  were  only  demanded 
for  the  time  the  seaman  remained  on  board. 

'  It  is  very  obvious  that  he  would  not  be  allowed  to  obtain  the  rate  of  wages  for 
which  he  shipped,  if  he  were  unfit  for  the  station ;  nor  would  the  wages  of  the  inferior 
station  be  a  criterion  of  the  proper  rate  of  recompense  before  he  was  disrated.  Mr. 
Justice  Ware,  in  Sherwood  v.  Mcintosh,  Ware,  109, 110,  after  stating  for  what  a  man 
might  be  disrated,  said :  **  In  such  a  case  the  master  will  also  be  justified,  not  in  refusing 
altogether  to  pay  him  wages,  but  in  making  from  them  a  reasonable  deduction."  In 
The  Elizabeth  Frith,  Blatchf.  &  H.  Adm.  195,  210,  it  does  not  clearly  appear  what 
wages  were  allowed.  The  language  of  the  court  is :  "  The  cook  was  properly  de- 
graded, and  can  only  recover  wages  for  the  duties  he  performed,  namely,  those  of  an 
ordinary  seaman."  In  Smith  v,  Jordan,  U.  S.  C.  C,  Mass.,  1857,  21  Law  Reporter, 
204,  where  a  cooper  was  degraded  to  the  position  of  a  foremast  hand,  when  the  court 
considered  he  should  have  been  tried  as  a  cooper's  mate,  it  was  held  that  he  should 
receive  the  wages  of  the  latter  office.      * 
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sickness  he  was  obliged  to  be  left  at  a  foreign  port,^  and  a  fortu 
ori  if  sent  ashore  on  the  ship's  business  he  there  fall  sick.^  But 
if  he  recover  and  may  rejoin  his  ship,  but  does  not,  this  stops 
his  wages  from  the  day  when  he  could  have  joined  her.^  Of 
course,  if  the  sickness  was  caused  by  the  fault  of  the  seaman,  he 
is  not  entitled  to  any  wages  during  the  time  he  is  off  duty.* 

If  a  seaman  wrongfully  discharged  and  therefore  claiming  full 
wages,  has  earned  other  wages  in  another  vessel,  in  an  interme- 
diate time,  it  would  seem  that  the  question  whether  these  wages 
are  to  be  deducted,  would  be  affected,  at  least,  if  not  determined, 
in  this  country,  by  the  question  whether  the  wages  allowed,  after 
the  deduction,  give  him  an  adequate  indemnity.*     So  whether 


1  Mahoon  v.  Brig  Glocester,  Bee,  Adm.  395.  In  Chandler  t;.  Grieves,  2  H.  Bl. 
606,  note,  the  plaintiff  shipped  on  a  voyage  from  London  to  Honduras,  thence  to 
Philadelphia,  and  thence  back  to  England.  While  in  the  baj  of  Honduras  the  plain 
tiff  was  injared  while  on  duty,  and  was  afterwards  pat  ashore  at  Philadelphia,  and 
his  wages  up  to  that  time  paid.  This  action  was  brought  to  recover  wages  for  the 
whole  voyage.  The  court  were  of  the  opinion  that  the  rules  of  maritime  law  should 
govern,  and  directed  an  inquiry  to  be  made  in  the  courts  of  admiralty,  whether,  accord- 
ing to  the  usage  there,  a  disabled  seaman  would,  under  similar  drcnmstances,  recover 
wages  for  the  whole  voyage.  On  an  inquiry  being  made,  it  was  found  "  that  in  every 
instance  a  seaman  disabled  in  the  course  of  his  duty,  was  holden  to  be  entitled  to 
wages  for  the  whole  voyage,  though  he  had  not  performed  the  whole."  In  Hainey  v. 
The  Tristram  Shandy,  Bee,  Adm.  414,  the  libellant  was  sent  in  with  a  prize,  an^i  soon 
afterwards  fell  sick.  The  vessel  during  the  cruise,  came  into  the  same  port  to  refit, 
and  a  part  of  the  crew  left  her,  and  the  old  cruise  was  broken  up,  and  new  articles 
entered  into  without  the  libellant's  consent.  Held  that  he  was  entitled  to  recover  his 
share  of  all  prizes  taken  before  the  time  expired  for  wliich  the  original  articles  were 
signed,  notwithstanding  he  was  on  shore,  sick,  at  the  time.  See  also,  Nevitt  v.  Clarke, 
Olcott,  Adm.  316  ;  and  cases  ante.  Vol.  I.  p.  456-458. 

*  Hart  V.  The  Littlcjohn,  1  Pet.  Adm.  115, 117,  per  Peters,  J. 

*  Williams  v.  The  Hope,  1  Pet.  Adm.  138. 

*  Johnson  v.  Huckins,  U.  S.  D.  C,  Mass.,  6  Law  Reporter,  31 1 .  The  libellant,  in 
this  case,  admitted  that  the  sickness  was  caused  by  his  own  fault,  and  deducted  the 
amount  which  would  have  been  due,  while  he  was  off  duty.  The  court  held  that  the 
respondents  were  also  entitled  to  set  off  the  amount  due  for  board  and  subsistence 
during  the  sickness ;  but  not  wages  paid  a  substitute,  there  being  no  evidence  that 
these  amounted  to  more  than  the  wages  deducted. ' 

^  Emerson  v,  Howland,  1  Mason,  45,  54 ;  Hutchinson  v.  Coombs,  Ware,  65.  See 
Hoyt  V.  Wildfire,  3  Johns.  518.  The  principle  laid  down  by  Mr.  Justice  Story  in  the 
case  first  above  cited  is,  that  in  no  case  are  the  wages  earned  in  the  intermediate  time 
to  be  deducted  from  the  wages  due,  but  merely  from  the  expenses  of  the  return  to 
the  home  port,  and  that  even  then  they  are  not  to  be  deducted,  if  such  a  course  would 
deprive  the  seaman  of  his  just  indemnity.  In  Sheffield  r.  Page,  U.  S.  I).  C,  Mass., 
18  Law  Reporter,  99,  it  was  held  that  when  an  officer  was  tortiously  discharged  at  a 
foreign  port,  he  was  not  obliged  to  work  his  way  home  as  an  ordinary  seaman,  and 
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seamen  should  have  wages  to  the  end  of  a  prosperous  voyage, 
however  long,  or  only  wages  to  the  time  when  they  actually 
reached  home,  or  might  have  reached  home^  must  depend  upon 
the  circumstances  and  merits  of  each  case.^  Tjjp  right  of  the 
seamen  is  in  fact  a  claim  for  damages  for  breach  of  contract, 
and  there  should  be  an  indemnity.  That  is,  they  should  be  put 
into  as  good  a  condition  as  they  would  have  been  in,  had  the 
contract  been  performed.^  Thus,  if  the  discharge  is  caused  by  a 
disaster  which  is  almost  a  wreck,  making  the  repairs  expensive 
and  of  doubtful  utility,  the  least  expense  and  wages  which  will 
bring  them  home,  would  seem  to  be  all  they  should  have.^  K 
the  master  detains  the  clothes  of  the  seaman,  damages  for  the 
detention  may  be  recovered  in  the  libel  for  wages.* 

We  have  already  considered  in  what  cases  the  three  months' 
wages,  payable  to  the  American  consul  in  case  of  the  discharge 
abroad  of  an  American  seaman  are  due,^  and  the  seaman  may, 
it  is  held,  if  the  amount  is  not  paid  to  the  consul,  recover 
it  at  home  by  a  suit  in  admiralty,  and  the  court  will  de- 
cree two  months'  wages  to  be  paid  over  to  him,  retaining 
the  other  third  for  the  United  States.^  But  it  has  been 
doubted  whether  it  was,  by  the  terms  of  the  statute,  payable 
anywhere  or  to  any  person,  but  the  American  consul,^  or  recov- 
erable at  common  law.®     If  the   money  is  paid   over   to  the 


that  if  he  did  so,  not  being  able  to  obtain  the  situation  -which  he  had  before  held,  wages 
thus  earned,  were  not  to  be  deducted.  When  this  case  came  ap  bn  appeal,  this  point 
does  not  appear  to  have  been  controverted.    Page  v.  Sheffield,  2  Curtis,  C.  C.  377. 

1  See  cases  cited  ante.  Vol.  I.  p.  462,  n.  5. 

«  The  Dawn,  Ware,  485,  494,  per  Ware,  J. 

'  See  The  Elizabeth,  2  Dods.  403,  cited  ante,  p.  574,  n.  1 . 

*  Hutchinson  v.  Coombs,  Ware,  65.  In  Nevitt  v.  Clarke,  Olcott,  Adm.  316,  321,  it 
was  held  that  in  the  absence  of  any  proof,  the  court  would  not  infer  that  a  seaman's 
clothes  were  detained  when  he  left  the  ship  to  be  placed  in  a  hospital,  and  the  court 
said :  "  The  inference  that  a  sailor's  wearing  apparel  is  detained  bj  the  ship  could  . 
never  be  raised,  except  in  case  of  his  desertion,  or  being  forcibly  put  ashore  or  wrong* 
fully  abandoned  by  the  master  when  ashore.'' 

^  See  ante.  Vol.  I.  p.  460,  n.  1  ;  p.  461,  n.  1. 

^  Emerson  v.  Howland,  1  Mason,  45 ;  Ome  v.  Townsend,  4  Mason,  541 ;  Pool  v» 
Welsh,  Gilpin,  193.  In  the  following  cases  it  does  not  clearly  appear  whether  the 
owners  were  held  liable  for  more  than  two  months'  wages.  The  Dawn,  Ware,  485; 
The  Saratoga,  2  Gallis.  164  ;  Wells  v.  Meldmn,  Blatchf.  &  H.  Adm.  342. 

T  See  Pool  V,  Welsh,  Gilpin,  193. 

B  In  New  York,  the  supreme  court  of  the  State  has  held  that  the  seamen  cannot 
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consul  and  he  retains  it,  it  has  been  held,  that  the  owners  having 
complied  with  the  act  of  congress  are  no  further  liable.^ 

And  if  the  libellant  is  named  as  an  American  seaman  in  the 
master^s  list  of  the  crew,  this  entitles  him  to  recover,  although 
omitted  to  be  named  as  such  seaman  in  the  list  of  the  crew  cer- 
tified from  the  collector's  office.^ 

If,  by  the  shipping  articles,  the  wages  are  not  to  be  paid  until 
the  voyage  is  wholly  ended,  there  is  a  difficulty  in  recovering 
them  at  common  law,  if  the  voyage  be  interrupted  or  broken  up 
at  any  intermediate  port  But  none  whatever  in  admiralty; 
for  on  a  libel  for  wages,  stating  facts  of  this  kind,  and  making 
out  a  case  where  the  wages  are  not  forfeited,  but  they,  or  com- 
pensation in  some  form,  are  earned,  the  court  will  decree  either 
wages  as  such,  or  damages  in  the  form  or  stead  of  wages.^ 

The  owner  is  bound  by  a  contract,  made  by  a  master,  for  ser- 
vices to  be  paid  by  shares  as  much  as  if  by  wages.*  But  when 
a  seaman  who  had  contracted  for  wages,  had  been  fraudulently 
induced  to  sign  articles  by  which  he  was  to  have  shares  instead, 
it  was  held,  even  at  common  law,  that  the  first  contract  was  in 
force,  and  the  latter  not;  and  it  would  undoubtedly  be  so  held  in 
admiralty.^  A  contract  to  serve  as  seaman  for  shares,  either  on 
a  fishing  or  whaling  voyage,  does  not  constitute  a  partnership. 


recover  this  amonnt  at  common  law.  Ogden  v.  On,  12  Johns.  143;  Van  Bearon  r. 
Wilson,  9  Cow.  158. 

1  Frederichsen  v.  290  Barrels  Sperm  Oil,  U.  S.  D.  C,  Mass.,  1859.  It  appears 
from  this  case,  that  it  is  the  universal  cnstom  of  the  American  consul  at  Fayal  to  retain 
the  three  months'  wages,  on  account  of  the  United  States,  and  to  paj  no  part  thereof 
to  the  seamen. 

>  Ome  V.  Townsend,  4  Mason,  541. 

*  The  difficulty  at  common  law,  mentioned  in  the  text,  is  not  felt  in  admiralty,  since 
it  has  been  repeatedly  decided  that  the  seaman's  right  to  wages  flows  from  the  service, 
and  not  from  the  contract  or  shipping  articles.  See  Mahoon  v.  Brig  Glocester,  Bee, 
Adm.  395,  where  the  point  was  decided  in  answer  to  a  plea  to  the  jurisdiction ;  and  The 
Trial,  1  Blatchf.  &  H.  Adm.  94,  where  the  point  was  directly  decided.  Also  in  Moran  v. 
Baudin,  2  Pet.  Adm.  415,  a  seaman  sued  for  his  wages  because  the  captain  had  devia- 
ted repeatedly  from  the  voyage  agreed  upon,  and  although  the  parties  were  both 
Frenchmen,  and  the  ship  had  not  returned  to  the  port  to  which  she  was  to  return,  wages 
were  decreed.  It  seemed  to  be  on  the  ground,  partiy,  of  the  French  law.  The  Dawn» 
Ware,  485,  will  be  found  to  be  directly  in  point.  The  ship  was  sold  by  reason  of  & 
disaster,  and  though  the  two  months'  extra  pay  was  not  allowed,  the  wages  were.' 

*  Baker  v.  Corey,  19  Pick.  496. 
»  Baker  v.  Corey,  19  Pick.  496. 

.   VOL.  n.  49 
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This  is  now  settled,  as  well  at  common  law  as  in  admiralty;^ 
nor  would  it  make  a  partnership  between  one  who  shipped  as 
mate  and  the  master  or  owner.^ 

If  any  political  events,  as  a  change  from  war  to  peace,  greatly 
diminished  the  risk  of  the  service,  on  account  of  which  risk  the 
wages  were  very  high,  they  are  nevertheless  undiminished  by 
this  change.* 

If  a  seaman,  on  monthly  wages,  dies  during  the  voyage,  it  is 
certain  that  wages  are  due  to  his  representatives  to  the  time  of 
his  death.  But  it  is  quite  uncertain  whether  they  are  due  to  the 
end  of  the  voyage.   We  think  they  are  not.*    And  any  bargain  for 


^  See  cases  ante,  Vol.  I.  p.  477,  n.  4. 

«  The  Cnisader,  Ware,  437. 

>  In  Shaw  v.  The  Lethe,  Bee,  424,  and  McCalloch  v.  The  Lethe,  Bee,  423,  it  was 
decided  that  freight  has  no  connection  with  the  quantvm  of  wages.  It  was  argued  that, 
peace  freight  only  having  heen  earned  on  the  voyage  back  from  Bordeaox,  peace  wages 
only  ought  to  be  paid,  as  freight  was  the  mother  of  wages.  The  court  said  that  the 
service  or  the  bargain  governed  the  cmumnt  of  the  wages,  and  earning  of  freight  gov- 
emed  the  pajrment  of  them.  In  this  case,  the  oatward  voyage  was  daring  the  war,  and 
the  homeward  voyage  was  daring  the  peace,  bat  the  actual  risk  of  war  had  been  in- 
curred. But  in  Brice  v.  The  Nancy,  Bee,  429,  the  shipping  articles  had  been  signed  in 
Jan.  1783 ;  the  vessel  did  not  enter  the  sea  until  Mar.  20th.  On  March  3d  peace  was 
made.  The  court  said  that  it  was  no  fault  of  the  men  that  the  ship  did  not  go  to  sea 
immediately  after  the  signing  of  th»  articles,  and  therefore  they  should  have  wages 
according  to  the  contract.  Bat  as  they  had  incarred  no  actual  risk,  they  should  have 
only  peace  wages  from  March  3d  to  the  completion  of  the  voyage. 

These  cases  appear  to  be  inconsistent.  The  first  seems  to  us  to  rest  on  sounder  prin- 
ciples. The  rule  involved  in  it,  may  sometimes  work  a  hardship ;  but  it  is  founded  on 
the  well-known  principle,  that  the  contract  is  not  apportionable. 

*  Whether  wages  are  due  for  the  whole  voyage,  has  been,  and  perhaps  is,  a  vexed 
question ;  and  it  has  been  decided  both  ways.  In  Walton  r.  The  Neptune,  1  Pet.  Adm. 
142,  Scott  V.  The  Greenwich,  id.  155,  Jackson  v.  Sims,  id.  157,  Mr.  Jastioe  Pefers  decided 
that  they  were  dae  for  the  whole  voyage.  The  last  case  was  affirmed  by  Mr.  Justice 
Washington,  1  Wash.  C.  C.  414,  and  1  Pet.  Adm.  157,  n.  But  Carey  u.  The  Kitty,  Bee, 
255,  decided  by  Mr.  Justice  Bee,  and  Natterstrom  v.  The  Hazard,  Bee,  441,  decided 
by  Mr.  Justice  Darns  of  Massachusetts,  and  Jones  r.  Smith,  U.  S.  C.  C,  Maryland,  4 
Hall,  Am.  Law  Journal,  276,  are  the  other  way. 

The  case  of  Luscomb  v.  Prince,  12  Mass.  576,  we  do  not  consider  as  an  authority 
either  way.  The  only  question  was  whether  the  contract  was  so  far  an  entirety  that 
misconduct  operated  as  a  forfeiture  of  all  the  wages,  and  the  court  held  that  the  con- 
tract was  not  entire,  and  said :  "  There  is  no  doubt  that  the  wages  of  seamen  may  be 
apportioned.  If  they  die  during  a  voyage,  their  representatives  are  to  receive  what 
is  due  at  the  time  of  their  death."  Further  on  it  is  said :  "  In  some  cases  l^e  would 
share  in  all  captures  made  during  the  cruise,  even  after  his  disability ;  as  in  case  of 
sickness  or  death."    See  Cutter  r.  Powell,  6  T.  H.  320. 
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wages,  for  any  illegal  service,  is  void.^  As  for  serving  in  the  slave- 
trade,  if  forbidden  by  law,^  or  in  an  unauthorized  expedition  in 
breach  of  the  neutrality  laws.^  So,  an  action  will  not  lie  by  a  pilot 
for  services  rendered  to  a  vessel  of  the  enenny.*  We  should,  how-s 
ever,  as  to  these  cases,  say  that  if  the  nature  of  the  service  was 
unknown  to  the  person  doing  the  service,  he  should  recover.^ 

The  right  of  a  seaman  to  look  to  the  owners  of  the  vessel  for 
his  wages,  does  not  cease  on  an  abandonment  by  them  of  the  vessel 
and  freight  to  the  underwriters,^  or  by  a  transfer  of  their  interest  to 
third  parties  ;n  any  form.^  The  lien  of  seamen  for  their  wages 
attaches  to  the  ship  and  the  freight,  and  all  the  proceeds  of  both 
or  either,  and  follows  them  into  whose  hands  soever  they  may 
go.*  It  remains,  whether  the  fund  from  which  it  should  be  paid 
remains  entire,  or  is  broken  in  upon  and  in  part  lost.^  If  a  ship 
be  seized  and  condemned,  and  afterwards  restored,  and  an  allow- 
ance be  made  to  the  owner  by  way  of  compensation  for  freight, 
these  proceeds  represent  the  ship  and  the  freight,  and  are  liable 
to  this  lien  as  such.^^    Nor  does  a  sale,^^  even  if  made  by  order  of 


^  The  Langdon  CheyeSi  2  Mason,  58. 

3  The  St.  Jago  de  Caba,  9  Wheat.  409 ;  The  Vanguard,  6  Bob.  Adm.  207. 

^  The  Leander,  £dw.  Adm.  35. 

^  The  Benjamin  Franklin,  6  Rob.  Adm.  350. 

*  The  Malta,  2  Hagg.  Adm.  158;  Sheppard  v,  Taylor,  5  Pet.  675 ;  Hoyt  u.  Wild- 
fire, 3  JohnB.  518.  This  principle  was  fally  recognized  in  The  St.  Jago  de  Cuba,  9 
Wheat.  409,  where  material-men  who  had  fitted  out  a  vessel,  and  seamen  who  had  ship- 
ped in  ignorance  of  the  intended  illegal  voyage,  were  held  entitled  to  recover.  See  also 
The  Mary  Ann,  Abbott,  Adm.  270,  where  this  doctrine  was  asserted,  but  the  pointjwas 
not  determined,  as  the  court  were  of  the  opinion  that  the  crew  of  a  vessel  had  no  right 
to  seize  her  on  suspicion  that  she  was  a  slaver,  and  bring  her  home,  although  they 
acted  in  good  faith  in  so  doing. 

^  Brooks  V,  Dorr,^  Mass.  39 ;  Brown  v.  Lull,  2  Sumner,  443. 
'  Sheppard  v.  Taylor,  5  Pet.  675. 
.   ^  Brown  v.  Lull,  2  Sumner,  443. 

*  Pitman  v.  Hooper,  3  Sumner,  50,  286. 

10  In  the  case  of  Brown  v.  Lull,  2  Sumner,  443,  Lull  shipped  as  mariner  on  board 
the  "  Two  Betseys,"  which  was  taken  in  the  port  of  Naples  and  condemned.  Under 
the  treaty  of  indemnity,  $4,000  was  allowed  to  the  owners  for  the  brig,  and  $5,640- for 
freight,  as  an  indemnity  for  his  losses.  A  clause  in  the  shipping  articles  stipulated  that 
if  the  brig  was  detained  30  days  at  any  time,  the  wages  should  cease  during  that  time. 
This  clause  was  disregarded  by  the  court.  Judge  Stortf  laid  down  the  law  as  follows : 
"  Some  principles,  applicable  to  the  present  case,  are  now  so  clear  that  they  need  only 
be  stated,  although,  at  a  former  time,  they  were  subject  to  many  learned,  doubts.    The 


u  The  Ship  Mary,  1  Paine,  C.  C.  180;  The  Margaret,  3  Hagg.  Adm.  238. 
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court  under  the  law  of  foreign  attachment,  avoid  this  lien,  l)ut 
admiralty  will  still  enforce  it.     For,  it  is  now  quite  settled,  that 


capture  of  a  neatral  ship  does  not  of  itself  operate  as  a  dissolation  of  the  contract  for 
mariner's  wages,  bat,  at  most,  only  as  a  suspension  of  the  contract.    If  the  ship  is  re- 
stored and  performs  her  voyage,  the  contract  is  revived,  and  the  mariner  becomes  enti- 
tled to  his  wages ;  that  is,  to  his  full  wages  for  the  whole  voya^,  if  he  hns  remained  on 
board  and  done  his  duty ;  or  if,  being  taken  out,  he  has  been  nnable,  without  any  fanit 
of  his  own,  to  rejoin  the  ship.    If  the  ship  is  condemned  by  a  sentence  of  condemna- 
tion, then  the  contract  is  dissolved,  and  the  seamen  are  discharged  from  any  farther 
duty  on  board,  and  they  lose  their  wages  unless  there  is  a  subsequent  restitution  of  the 
property,  or  of  its  equivalent  value,  upon  an  appeal  or  by  treieity,  with  an  allowance  for 
freight,  in  which  event  their  claim  for  wages  revives.    In  the  case  of  a  restitation  in 
value,  the  proceeds  represent  the  ship  and  freight,  and  are  a  substitute  therefor.    If 
freight  is  decreed  or  allowed  for  the  whole  voyage,  the  mariners  are  entitled  to  wages 
for  the  whole  voyage ;  for  the  decree  for  freight  in  such  a  case,  includes  an  allowance  of 
the  full  wages,  and  consequently  creates  a  trust  or  a  lien  to  that  extent  thereon,  for  the 
benefit  of  the  mariners.    If  the  freight  decreed  or  allowed  is  for  a  part  of  the  voyage 
only,  the  seamen  are  ordinarily  entitled  only  to  wages  up  to  the  time  for  which  the  freight 
is  given,  unless  under  special  circumstances ;  as  where  they  have  remained  by  the  ship, 
at  the  special  request  of  the  master,  to  preserve  and  protect  the  property  of  all  con- 
cerned." 

Full  wages  were  given  in  this  case  to  the  time  of  the  mariners'  return  home,  optwith- 
standing  the  whole  indemnity  had  not  been  paid.  It  is  said  (on  page  452),  "  The  next 
and  last  objection  which  has  been  made  is,  that  the  respondents  have  received  ccrUuu 
instalments  only  of  the  sums  awarded  under  the  treaty,  and  not  full  payment.  It  is 
admitted  that  they  have  received  far  more  than  is  sufficient  to  pay  all  the  wages  of  the 
seamen,  and  that  is  sufficient  to  dispose  of  this  objection.  The  wages  of  seamen  attach 
as  a  lien  to  the  ship  and  freight  and  their  proceeds,  into  whosesoever  hands  thev  msj 
come,  as  a  claim  or  privilege,  having  a  priority  to  be  satisfied  before  all  other  claims. 
As  it  has  been  sometimes  expressively  said,  they  are  nailed  to  the  last  plank  of  the  ship. 
The  ship  is  a  pledge  for  the  payment,  while  a  single  fragment  remains  of  the  wreck  or 
of  its  proceeds." 

In  Pitman  v.  Hooper,  3  Sumner,  50,  the  libellant  sued  for  wages  eanied  on  board  a 
ship  which  was  captured  by  the  Danes ;  and  an  indemnity  of  about  two  thirds  the 
value  of  the  ship  and  cargo  was  given.  The  question  for  the  court  to  decide  was 
whether  the  wages  were  to  be  paid  pro  rata,  in  the  same  proportiofi  as  indemnity  was 
received,  or  fully.  The  court  held  that  full  wages  were  due,  as  the  seamen  had  a 
priority  of  payment  for  their  wages. 

In  Sheppard  v.  Taylor,  5  Pet.  675,  the  proceeds  of  ship  and  freight,  but  not  of  the 
cargo,  were  held  liable,  although  the  same  had  been  assigned  to  assignees  prior  to  this 
suit ;  and  it  was  held  that  the  assignees  were  entitled  to  retain  from  the  fund  a  propov- 
lion,  pro  ratOf  of  the  disbursements  and  expenses,  which  had  been  actually  incarrcd  hy 
them  in  prosecuting  their  claim  before  commii^ioners  under  a  treaty  with  the  g^oTrem- 
ment  which  seized  the  vessel,  and  also  a  commission  of  two  and  a  half  per  cent,  as  a 
compensation  for  their  services  in  and  abont  the  prosecution.    But  it  was  held  that  the 
owners  of  the  vessel  were  not  entitled  to  deduct  any  thing  for  their  services  in  obtaining 
the  restoration.    The  court  having  ordered  the  case  to  be  sent  back  to  the  circuit  court 
to  determine  the  amount  due  the  seamen,  the  assignees  petitioned  that  they  might  ofl^ 
in  evidence  the  record  of  the  proceedings  in  the  circuit  court,  sitting  as  a  csourt  of 
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if  a  vessel  is  under  attachment  by  process  from  a  State  court,  the 
lien  cannot  be  enforced  as  long  as  the  vessel  remains  in  the  cus- 
tody of  the  officer  of  the  State  ;  but  as  soon  as  the  attachment 
is  dissolved,  or  the  vessel  sold  under  it,  admiralty  process  may 
issue,  and  the  vessel  is  liable  in  rem,  notwithstanding  the  sale.^ 
But  where  the  seaman  is  also  part-owner  and  the  vessel  has  been 
sold  on  execution  against  the  owners,  it  is  held  that  the  lien  of 
the  part-owner  if  he  ever  had  one,  no  longer  exists.^ 

And  if  a  ship  be  bottomed  or  hypothecated,  the  lien  of  the 
seamen  for  wages  prevails  over  the  bond,  for  the  same  reason 
that  makes  a  later  bond  for  bottomry  prevail  over  an  eaurlier ;  for 
the  later  saved  the  ship,  and  the  service  of  the  seamen  saved  it 
for  all  who  claim  under  bonds  or  liens.^  This  lien  does  not  de- 
pend upon  possession,  like  a  common-law  lien,  but  is  rather  the 
privUegium  of  the  civil  law ;  nor  is  it  lost  when  possession  is 
gone ;  but  it  may  be  lost  by  such  delay  as  indicates  waiver,  or 
amounts  to  negligence.^ 

The  lien  is  not  lost,  because  the  seaman  receives  ^  master's 
order  on  the  owner  or  charterer  for  his  wages.^  Nor  even  by  his 
receiving  a  negotiable  note  for  his  wages,  unless  he  is  distinctly 
told  that  such  will  be  its  effect ;  nor  even  then,  unless  something 
is  given  him  by  way  of  security  or  other  advantage  or  compen- 
sation for  giving  up  his  lien.®  Nor  is  a  receipt  in  full  any  thing 
more  than  jnnmd  facie  evidence  ;  nor  does  a  seal  make  any  dif- 
ference in  admiralty .7 

cfaancery,  in  relation  to  the  fund  in  qaestion,  in  which  the  money  receired  by  them  was 
by  order  of  court,  paid  into  court,  and  by  a  decree  of  the  court,  distributed  among  sev- 
eral claimants.  The  court  granted  this  petition,  reserving  to  the  circuit  court  the  full 
right  aod  liberty  to  judge  whether  the  same  suits,  or  either  of  them,  were  properly  ad- 
missible, or  competent  as  evidence  in  any  matter  before  the  court  in  the  further  pro- 
ceedings in  the  cause. 

1  The  Bark  Havana,  U.  S.  D.  C,  Mass.,  1858,  22  Law  Reporter,  150 ;  Clark  v.  The 
Gazelle,  same  court,  1858.    See  also,  ante,  p.  523,  n.  1. 

«  Gallatin  v.  The  Pilot,  2  Wallace,  C.  C.  592,  overruling  Foster  w.  Steamboat  PUot 
No.  2,  1  Newb.  Adm.  215. 

*  See  cases  ante,  Vol.  I.  p.  430,  n.  1. 

*  See  post,  Book  IV.,  on  Admiralty  Practice,  ch.  2,  §  1. 

^  The  Eastern  Star,  Ware,  185.  But  if  the  seaman  is  offered  money  and  prefers  a 
bill  of  exchange  upon  the  owners  in  order  to  send  the  money  home,  he  cannot  after- 
wardy  on  the  owners  becoming  bankrupt,  proceed  against  the  vessel  in  rem.  The 
William  Money,  2  Hagg.  Adm.  136. 

^  The  Betsey  and  Bhoda,  Daveis,  112. 

7  See  cases  ante.  Vol.  I.  p.  447,  n.  1. 

49' 
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By  our  statutes,  fishermen  on  shares  have  also  a  lien  for  their 
shares.^  And  it  exists  against  the  government  in  all  cases  where 
they  are  proprietors  of  the  ship  by  purchase,  forfeiture,  or  other- 
wise, against  private  persons,^  and  possibly  in  all  cases  where  they 
own  ships  and  employ  them  for  merely  civic  purposes.  So,  it  ia 
held,  that  this  lien  is  possessed  by  seamen  on  board  a  letter  of 
marque  ;^  but  not  by  those  on  board  public  ships  of  war,  domes- 
tic, or  foreign.^  It  has  been  doubted,  whether  a  vessel  in  the 
service  of  government  as  a  post-ofBce  packet,  could  be  arrested 
in  a  suit  for  wages,  on  account  of  the  detriment  to  the  public 
service  which  would  be  occasioned  thereby.^ 

The  pilot,  engineers,  firemen,  and  deck-hands  on  board  a  steam- 
boat, are  seamen  and  have  this  lien,^  .and  so  would  all  persons 
serving  in  a  way,  either  essentially  or  materially  and  directly  use- 
ful to  the  navigation  of  any  vessel;  as  pursers,"  stewards,* 
cooks,®  ship-carpenters,^®  coopers  on  whaling  voyages,^^  and  in- 
deed, all  officers  of  a  vessel,  except  the  master.^^  Whether  a  sur- 
geon or  physician  may  sue  in  admiralty  for  his  wages,  is  not, 


*  In  respect  to  the  lien  of  mariners  generallj  by  statute,  see  act  of  1790,  ch.  29,  §  6, 
1  U.  S.  Stats,  at  Large,  133.  The  act  of  Jane  19, 1813,  ch.  2,  §  2,  3  U.  S.  Stats,  at 
Large,  2,  provides  that  the  vessel  shall  be  liable  for  six  months  after  the  fish  caaght  on 
'board  the  vessel  daring  tiie  voyage,  "  shall  be  delivered  to  the  owner  or  to  his  agent 
-for  care,  and  shall  be  sold  by  said  owner  or  agent." 

3  The  St.  Jago  de  Caba,  9  Wheat.  409.  See  also,  United  States  v.  Wilder,  3  Som- 
tner,  308. 

>  Ellison  V.  Ship  Bellona,  Bee,  Adm.  112. 

*  De  Moitez  v.  The  South  Carolina,  Bee,  Adm.  422. 

^  The  Lord  Hobart,  2  Dods.  100.    The  post-office  department  acquiesced  in  the 
jurisdiction,  and  the  point  was  not  therefore  determined. 
«  Wilson  V.  The  Ohio,  Oilpin,  505. 

"^  Alleson  r.  Marsh,  2  Vent.  1 81 ;  The  Prince  George,  3  Hagg.  Adm.  376. 
'*  Black  V.  Ship  Louisiana,  2  Pet.  Adm.  268 ;  Smith  v.  Sloop  Pekin,  Gilpin,  203. 

*  Turner's  case,  Ware,  83.    See  Allen  v.  Hallet,  Abbott,  Adm.  673. 

1°  Wheeler  v.  Thompson,  2  Stra.  707  ;  Creed  v.  Mallet,  Fortes.  231.  In  Sheridan 
tL  furbor,  1  Blatchf.  &  H.  Adm.  423,  Mr.  Justice  Betts  held,  that  a  ship  carpenter 
ranked  as  an  ordinary  seaman,  and  was  bound  to  perform  the  duties  of  one,  when  so 
commanded  by  an  officer.    See  also,  Dana's  Seaman's  Friend,  154. 

^  Macomber  v.  Thompson,  1  Sumner,  384.  No  question  as  to  the  jurisdiction  was 
made. 

i>  As  the  mate.  Bayly  v.  Grant,  1  Salk.  33,  Holt,  48,  nom.  Baily  v.  Grant,  1  Ld. 
Baym.  632  ;  Hook  v.  Moreton,  1  Ld.  Raym.  397.  See  also,  ante,  Vol.  £.  p.  449,  n.  1. 
And  the  boatswain.    Alleson  v.  Marsh,  2  Vent.  181 ;  Ragg  v.  King,  2  Stra.  858. 
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perhaps,  entirely  settled  by  authority.  On  principle,  we  should 
say  he  had  this  right.^  So  a  woman,  if  she  performs  a  seaman's 
work,  may  sue  as  seaman.^  Mere  landsmen  on  board  the  vessel 
have  no  lien,  because  the  service  they  perform  is  not  maritime ;  • 
as,  for  example,  barbers.* 

So  musicians,  hired  as  such,  and  employed  only  as  such,  have 


1  The  question  was  raised  but  not  decided  in  Maddox  v. ,  12  Mod.  526,  de- 
cided in  1700.  In  1754,  the  question  came  again  before  the  king's  bench,  on  a  motion 
for  a  prohibition,  and  the  court  were  of  the  opinion,  that  a  surgeon  was  a  mariner  and 
might  sue  in  the  admiralty.  "Mills  v.  Long,  Sayer,  136.  See  also.  The  Wharton, 
3  Hagg.  Adm.  148,  note,  decided  in  1761,  where  it  incidentally  appears  that  the  vessel 
was  arrested  and  sold  for  wages  due  to  the  surgeon.  In  The  Lord  Hobart,  2  Dods. 
100,  104,  decided  in  1815,  Sir  William  Scott  expressed  a  very  strong  doubt,  whether 
an  action  would  lie  in  such  a  case,  though  the  point  was  not  decided.  He  also  said  it 
was  certain,  that  he  could  not  sue  in  the  admiralty  for  medicines  furnished  to  the  crew. 
The  case  of  Mills  v.  Long,  was  evidently  not  brought  to  the  notice  of  the  court.  In 
Gardner  v.  The  New  Jersey,  1  Pet.  Adm.  223,  232,  the  claim  of  a  physician  i^as  re- 
fused, even  out  of  the  remnants  and  surplus  in  the  hands  of  the  court.  But  there  are 
dicta  in  favor  of  the  right,  by  Mr.  Justice  Hopkinson,  in  Trainer  v.  The  Superior,  Gil- 
pin, 514,  516  ;  Thackarey  v.  The  Farmer,  Gilpin,  524,  531,  534,  and  no  objection  was 
taken  to  the  jurisdiction  in  Shaw  i\  The  Lethe,  Bee,  424.  In  this  conflict  of  opinion, 
it  may  be  well  to  examine  the  reasons  upon  which  the  decisions  and  dicta  rest.  Mills 
17.  Long,  was  decided  on  the  ground  that  the  surgeon  was  under  the  command  of  the 
master  and  as  much  obliged,  if  called  upon  by  the  master,  to  assist  in  navigating  the 
ship  as  the  carpenter.  Sir  William  Scott's  doubt,  rests  on  the  assumption  that  the 
surgeon  is  not  obliged  to  render  such  services,  and  we  suppose  at  the  present  day,  that 
the  surgeon  takes  no  part  in  the  navigation  of  the  vessel.  Mr.  Justice  Peters  gives  no 
reason  for  his  opinion,  but  states  it  as  a  matter  about  which  there  is  no  doubt.  We 
think,  however,  that  the  true  reason  for  sustaining  the  jurisdiction  in  such  a  case,  is 
stated  by  Mr.  Justice  Hopkinson,  in  the  cases  above  referred  to,  to  be  the  nature  of  the 
service  which  the  surgeon  renders  in  attending  to  the  health  of  the  crew  and  minister- 
ing to  the  sick,  as  a  carpenter  is  required  for  the  preservation  and  repair  of  the  ship  in 
case  of  accident,  and  the  cook  and  steward  to  feed  the  crew.  And  in  Ross  v.  Walker, 
2  Wilson,  264,  decided  in  1765,  there  is  a  dictum  that  a  surgeon  may  sue  in  admiralty, 
because  he  preserves  those  who  preserve  the  ship. 

>  See  The  Jane  and  Matilda,  1  Hagg.  Adm.  187 ;  Wolverton  r.  Lacey,  U.  S.  D.  C, 
Ohio,  18  Law  Reporter,  672  ;  Sageman  v.  Sch.  Brandywine,  1  Newb.  Adm.  5.  Lord 
Stowell,  in  the  case  first  cited,  entertained  the  suit  with  much  reluctance,  on  the  ground 
of  the  tendency  to  immorality  which  the  presence  of  a  female  on  board  in  that  capacity 
would  create.  But  his  objections  would  apply  more  strongly  to  the  hiring  of  a  female, 
than  to  her  claim  for  wages  after  she  had  performed  her  duty. 

s  Packard  v.  The  Louisa,  2  Woodb.  &  M.  48.    See  also,  ante.  Vol.  L  p.  489. 

*  In  Thackarey  v.  The  Farmer,  Gilpin,  524,  534,  Hopkinson,  J.,  said  :  "If  tlie  master 
should  take  with  him  a  servant,  whose  sole  business  should  be  to  shave  him  or  comb 
his  hair ;  or  another  to  amuse  him  with  a  violin,  the  service  would  be  performed  on  the 
high  sea,  but  would  it  be  a  maritime  contract  or  service,  for  which  the  ship  could  be 
libelled  and  attached  in  the  admiralty ;  or  her  owners  be  personally  responsible  by  any 
piXKsessI" 
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no  lien,^  nor  had  persons  employed  on  board  a  vessel  which  was 
used  to  cany  wood  to  Philadelphia  from  a  point  on  the  Dela- 
ware bank  of  the  river,  nearly  opposite  the  city.*  But  a  libel 
will  be  sustained  for  seamen's  service  on  board  vessels  which  go 
between  ports  of  adjoining  States,  or  from  port  to  port  even  in 
the  same  State ;  ^  but  not,  as  it  seems,  on  board  ferry-boats,  or 
tugs  or  lighters  employed  in  ordinary  traffic  along  our  shores^ 


1  Trainer  v.  The  Soperior,  Gilpin,  514.  The  libellants  in  this  case  were  employed 
as  mosictans  on  board  a  moseam  boat  which  went  from  State  to  State. 

2  Thackarey  v.  The  Farmer,  Gilpin,  524. 

s  Smith  V.  The  Sloop  Pekin,  Gilpin,  203.  In  the  case  of  The  Coal  Boat  D.  C.  Salis- 
bury, Olcott,  Adm.  71,  the  boat  was  of  forty-fonr  tons  harden,  enrolled  and  licensed  as  a 
coaster,  and  was  employed  in  transporting  coal  from  Philadelphia  to  New  York  by  the 
way  of  the  Delaware  liver  and  die  Baritan  canal  and  river.  She  was  towed  by 
steamboats  to,  throngh,  and  from  the  canal,  and  the  men  on  board  performed  no  other 
senrice  in  her  navigation  on  tide  waters  than  aiding  in  steering  her  at  particular  times 
of  tide,  and  occasionally  at  particular  points  on  the  passage.  It  was  held  that  as  the 
service  was  principally  on  tide  waters,  the  court  had  jurisdiction  of  the  case,  and  would 
enforce  a  lien  for  wages. 

*  In  Thackarey  v.  The  Fanner,  Gilpin,  524,  the  general  question  as  to  the  qghts 
of  seamen  in  certain  small  craft,  was  fully  considered.  The  court  held  that  a  contract 
for  the  payment  of  labor  on  board  of  a  vessel  employed  in  carrying  fuel  to  the  city 
of  Philadelphia  from  the  opposite  shore  of  the  Delaware  Biver,  cannot  be  enforced  by 
a  suit  in  rem  in  the  admiralty.  It  was  strongly  contended  that  this  fell  within  the 
definition  laid  down  in  The  Thomas  Jefferson,  10  Wheat.  428.  And  so  it  would 
seem.  But  the  judge  held,  1st,  that  the  strong  and  pointed  language  of  the  definition 
which  laid  down  tide  waters  as  the  guide  to  the  jurisdiction,  must  be  considered  with 
reference  to  the  case  itself,  that  point  being  especially  under  consideration ;  and  2d, 
that  a  great  abuse  had  been  going  on  of  this  definition,  so  that  every  cockleshell  con- 
sidered itself  a  ship,  and  every  farmer  who  brought  produce  to  the  market  at  Phila- 
delphia, thought  himself  a  navigator  of  the  vasty  deep.  He  therefore  said  that  ferry- 
boats, and  such  as  are  engaged  in  ordinary  traffic  along  our  shores,  are  not  within 
admiralty  jurisdiction.  The  decision  has  been  acquiesced  in,  and  is  cited  with  approval, 
by  Kent  in  Vol.  I.  p.  379,  n.  ^ 

In  Packard  v.  The  Louisa,  2  Woodb.  &  M.  48,  53,  where  the  libellant  was  engaged 
in  a  small  vessel  which  carried  stone  from  Quincy  to  Boston,  and  helped  lay  the  stone 
as  well  as  to  navigate  the  vessel,  though  the  claim  of  the  seaman  was  really  denied  on 
the  ground  of  too  long  delay,  yet  from  what  the  court  said,  the  nature  of  the  employ- 
ment was  probably  considered  enough  to  take  it  out  of  admiralty.  "It  is  doubtful, 
therefore,  whether  Packard's  employment  on  board  of  The  Louisa,  partly  in  loading  and 
laying  stone,  or  the  business  of  the  sloop  herself,  could  be  regarded  strictly  as  mari- 
time and  commercial.  It  seemed  to  be  not  wholly  that  of  the  sailor,  whose  services  in 
and  for  the  ship,  and  whose  reckless  character  in  ocean  dangers,  have  made  the  law 
indulge  him  with  this  additional  security."  But  in  the  case  of  The  Sloop  Canton, 
U.  S.  D.  C,  Mass.,  21  Law  Reporter,  473,  where  the  vessel  was  engaged  in  a  similar 
employment,  Mr.  Justice  Sprague  held  the  vessel  liable  for  the  wages,  on  the  ground 
that  the  persons  engaged  on  board  most  have  been  possessed  of  some  skill  in  naviga- 
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And  a  libel  will  be  sustained  for  service  as  seamen  in  fitting  out 
a  vessel,  which  does  not  go  to  sea,  the  voyage  being  given  up 
by  the  owners.^  If  a  seaman,  after  the  voyage  is  finished, 
remains  on  board,  as  watchman  or  keeper,  or  in  any  such  ca- 
pacity, he  cannot  sue  in  admiralty  for  the  wages  of  this  service, 
as  seaman.^  But  if  the  voyage  is  not  ended,  but  only  tempora- 
rily delayed,  and  the  seaman  not  discharged,  it  is  a  continuing 
service  in  the  capacity  of  seaman.^  And  perhaps  if  his  wages 
as  seaman  had  not  been  paid,  and  he  libelled  the  owners  for 
them,  the  court  having  jurisdiction,  would  have  included  all  that 
was  due  to  him  for  further  service.^     It  has  been  held  that  an 


tion.  "  Thej  must/'  said  the  learned  judge,  "  have  steered,  furled,  and  reefed  the 
sails,  and  broaght  the  vessel  to  anchor.  They  must  have  been  able  to  hand,  reef,  and 
steer,  a  common  criterion  of  ordinary  seamanship.  They  ought  also  to  have  known 
the  rules  of  navigation  in  regard  to  collisions,  and  had  they  negligently  run  afoul  of 
another  vessel,  the  owners  of  this  sloop  would  have  been  held  responsible  for  the 
damage.  I  cannot  hold  that  the  duties  which  these  libellants  performed  were  merely 
those  of  landsmen."  It  was  shown  that  the  stones  when  taken  out  of  the  vessel  were 
laid  by  the  crew,  in  order  so  as  to  make  a  wharf.  It  was  held  that  this  was  but  a  way 
of  unloading  the  vessel,  and  was  but  subsidiary  to  the  principal  business.  See  also, 
note  4,  infra. 

1  Wells  V,  Osman,  2  Ld.  Raym.  1044,  6  Mod.  238. 

'  See  Phillips  v.  The  Thomas  Scatteigood,  Gilpin,  I.  It  did  not  clearly  appear  in 
this  case  whether  the  libellant  had  been  regularly  discharged  or  not,  but  the  court  held 
that  this  made  no  difference ;  that  as  the  voyage  was  ended  for  which  the  libellant  had 
shipped,  he  was  at  liberty  to  depart,  and  that  if  he  was  afterwards  employed  to  watch 
the  ship,  it  was  not  in  continuation  of  his  former  service,  and,  not  being  of  a  mari- 
time nature,  no  suit  would  lie  in  admiralty.  See  also,  Graham  v.  Hoskins,  Olcott, 
Adm.  224. 

>  Pitman  v.  Hooper,  3  Sumner,  50 ;  Brown  v.  Lull,  2  id.  443.  See  The  Saratoga, 
2  Gallis.  164. 

^  We  infer  this  from  t^  cases  in  the  last  preceding  notes,  although  the  precise  point 
has  not  beep,  so  far  as  we  know,  directly  decided.  But  it  is  very  clear  that  the  seaman 
may  recover  his  wages,  although  during  part  of  the  time  he  performed  services  which 
were  not  strictly  maritime  in  their  nature.  See  The  Jane  and  Matilda,  1  Hagg.  Adm. 
187.  And  it  would  clearly  seem  that  he  could  do  so,  although  the  voyage  was  ended,  if  he 
was  retained  on  board  and  his  original  wages  were  not  paid.  In  the  case  of  The  Sloop 
Canton,  U.  S.  D.  C,  Mass.,  21  Law  Reporter,  473,  part  of  the  service  was  the  laying 
of  stone  in  the  building  of  a  wharf.  It  was  urged  that  this  was  not  a  maritime  ser- 
vice, but  Mr.  Justice  Sprague  held  that  it  was  so  far  connected  with  and  subservient  to 
the  maritime  service  of  navigating  the  vessel,  that  the  whole  might  be  deemed  mari- 
time. The  learned  judge  stated  the  general  rule  thus :  "  If  the  contract  is  for  the 
navigation  of  tide  waters  and  the  transportation  of  merchandise  thereon,  and  the  lay- 
ing stone,  which  constitutes  the  cai^o  of  a  vessel,  into  the  wall  of  the  wharf  as  it  is 
discharged,  is  merely  incidental  and  subsidiary  to  the  principal  business,  the  whole  ser- 
vice may  be  considered  maritime.  But  if,  on  the  contrary,  the  navigation  is  merely 
incidental  and  subsidiary  to  the  principal  business  of  the  owner  or  hirer  of  the  vessel. 
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assignee  of  the  wages  of  a  seaman  cannot  maintain  an  action 
in  rem  in  the  admiralty.^ 

An  embargo  neither  destroys  nor  suspends  the  right  to  wages, 
if  the  voyage  be  afterwards  completed,  or  a  new  one  be  substi- 
tuted for  it^  But  if  the  embargo  is  never  remitted,  that  is,  if  it  be 
in  fact  a  seizure  or  arrest,  and  if  the  voyage  is  broken  up  by  it 
without  the  fault  of  the  owner  or  his  servants,  then  it  puts  a 
stop  to  the  claim  for  wages,  like  any  other  extraordinary  terini- 
nation  of  the  voyage.^  And  if^  in  the  course  of  the  outward 
voyage,  a  vessel  be  seized,  and  carried  out  of  her  way  and  de- 
tained, ai\d  afterwards  resumes  and  completes  her  voyage,  and 
arrives  at  her  port  of  delivc^,  the  seaman  is  entitled  to  his 
wages  for  the  whole  time  of  such  detention,  although  the  ship 
be  lost  on  the  return  voyage.*  So  if  the  ship  be  recaptured ; 
deducting,  however,  a  proper  sura  for  salvage ;  ^  and  if  ransom 
be  paid,  an  allowance  or  deduction  should  be  made  for  that^ 
But  where  a  ship  is  captured  and  released,  seamen  are  not  bound 
to  contribute  to  the  expenses  except  in  a  case  of  ransom.*^ 

Generally,  the  seamen  taken  out  of  a  captured  ship,  which  is 
afterwards  released  and  performs  her  voyage,  have  their  full 
wages,  deducting,  however,  what  other  wages  they  may  have 


such,  for  example,  as  the  transportation  across  a  river  of  the  stone  to  be  used  by  him 
in  the  construction  of  a  building  upon  which  he  is  engaged,  then  the  contract  as  a 
whole  would  not  be  maritime."    See  also,  McCormick  v.  lyes,  Abbott,  Adm.  418. 

1  Patchin  v.  The  A.  D.  Patchin,  U.  S.  D.  C,  Northern  District  of  New  York,  12 
Law  Reporter,  21. 

'  Marshall  v,  Montgomeiy,  2  Dall.  170.  See  also,  cases  ante,  Vol.  I.  p.  219,  n.  I. 
If  the  seamen  are  taken  out  of  the  ship  during  the  embargo,  they  are  entitled  to 
recoTer  wages  for  the  time  they  are  thus  absent  against  their  will,  as  well  as  for  the 
time  they  are  on  board.  Delamainer  v,  Winteringham,  4  Camp.  186 ;  Beale  v.  Thomp- 
son, 3  Bos.  &  P.  405,  4  East,  546,  1  Dow.  299. 

*  The  Saratoga,  2  Gallis.  164. 

*  Hooper  v.  Perley,  11  Mass.  545,  548,  per  Jackson,  J, 

*  Hart  V.  The  Littlejobn,  1  Pet.  Adm.  115;  Howland  v.  The  Lavinia,  1  Pet.  Adm. 
123.  In  Bei^trom  i\  Mills,  3  Esp.  36,  full  wages  were  allowed,  the  point  as  to  deduc- 
tion for  salvage  not  being  taken.  But  in  The  Friends,  4  Rob.  Adm.  143,  it  was  held 
that  a  recapture  which  did  not  restore  the  seaman  to  his  vessel,  did  not  revive  the 
right  to  wages  which  was  lost  by  the  capture.  This,  however,  is  opposed  to  the  Ameri- 
can cases  above  dted. 

*  Girard  ».  Ware,  Pet.  C.  C.  142.  In  Chandler  v.  Meade,  cited  in  Wiggins  p. 
Ingleton,  2  Ld.  Raym.  1211,  the  ship  was  captured  and  ransomed  and  the  seaman  was 
afterwards  impressed.  It  was  held  that  he  was  not  entitled  to  wages  unless  an  usage  to 
this  effect  was  shown. 

7  The  Saratoga,  2  Gallis.  164. 


CH.  YI.]  SBAMEN.  587 

earned.^  But  if  a  neutral  seaman  be  taken  from  a  ship  by  im- 
pressment and  never  rejoin  her,  he  has  only  pro  rata  wages.* 
And  it  has  been  held  that  if  a  seaman  is,  in  pursuance  of  an  act 
of  the  legislature,  taken  from  the  ship  and  sent  home  as  a  wit* 
ness  in  a  criminal  proceeding,  he  is  only  entitled  to  wages  up  to 
the  time  when  he  was  so  forced  to  leave,  although  he  was  in 
no  way  in  fault? 

If  a  ship  sails  to  several  places,  but  is  Jost  before  the  voyage 
is  fully  completed,  wages  are  due  to  the  last  port  of  delivery,  or, 
as  we  should  hold,  to  her  last  port  of  arrival,  and  also  for  half 
the  time  she  lies  in  that  port,  the  other  half  being  considered  as 
belonging  to  the  subsequent  voyage  on  which  she  was  lost,  and 
therefore  the  wages  for  that  voyage  were  not  earned.^    So  a 


1  Singstrom  v.  The  Hazard,  2  Pet.  Adm.  384 ;  Brooks  v.  Dorr,  2  Mass.  39 ;  Wet- 
•more  v.  Henshaw,  12  Johns.  324;  Willard  v.  Dorr,  3  Mason,  91, 161.    See  the  long 
contested  case  of  Beale  v,  Thompson,  3  Bos.  &  F.  405,  4  East,  546, 1  Dow.  299. 

*  In  Watson  v.  The  Brig  Rose,  1  Pet.  Adm.  132,  it  was  decided  that  a  seaman 
impressed  and  not  permitted  to  rejoin  his  ship,  could  not  recover  wages  for  the  whole 
voyage;  becanse  the  impressment  was  a  personal  wrong  done  to  himself;  capture 
being  a  misfortune  to  which  he  is  subject  as  a  citizen  of  a  certain  country.  The  differ- 
ence between  impressment  and  capture  of  a  neutral,  is  not  very  clear,  unless  it  be  that 
the  whole  crew,  whether  taken  out  or  not,  are  tied  to  the  fate  of  a  neutral  vessel  taken 
in  for  adjudication.  The  whole  crew,  however,  may  be  said  to  be  liable  to  impress- 
ment. And  the  fact  that  one  member  was  selected  for  this  outrage  (impressment), 
differs  from  the  fact  that  one  member  is  selected  for  the  commission  of  a  scarcely  more 
justifiable  act  (taking  out  of  a  neutral  vessel,  which  is  sent  in  for  adjudication),  in 
form  rather  than  in  substance.  This  decision  seems  almost  wanting  in  the  indulgence 
usually  shown  to  seamen  who  have  been  separated  from  the  voyage.  In  Wiggins  v. 
Ingloton,  2  Ld.  Raym.  1211,  a  seaman  who  had  been  impressed  recovered  hvXproraUi 
wages. 

8  Melville  v.  De  Wolf,  4  Ellis  &  B.  844,  30  Eng.  L.  &  Eq.  323. 

*  Tlie  general  principle  stated  in  the  text  has  seldom  been  disputed,  and  the  only 
question  has  been,  whether  wages  should  be  allowed  for  half  the  time  the  vessel  was  at 
her  last  port.  In  Anonymous,  1  Ld.  Raym.  739,  it  was  held,  that  in  case  of  capture, 
wages  were  allowed  to  the  last  port  of  delivery,  and  half  the  time  of  unlading  there. 
And  in  Jones  v.  Smith,  4  Hall's  Am.  Law  Journal,  276,  wages  were  allowed  to  the  day 
which  was  intermediate  between  the  day  when  the  vessel  was  unladen  and  the  time  of 
her  sailing.  But  the  rule  generally  followed  in  this  country,  is  to  take  half  the  time  at 
the  last  port  of  delivery,  or  destination,  whether  the  unloading  occupied  half  the  time 
or  not,  evidence  being  considered  not  to  be  admissible  to  show  the  exact  time  taken  in 
unloading,  for  the  purpose  of  rebutting  this  presumption.  Hooper  v.  Perley,  1 1  Mass. 
545.  See  also,  Bordman  v.  Brig  Elizabeth,  1  Pet.  Adm.  128,  130;  Johnson  v.  The 
Lady  Walterstorff,  1  Pet.  Adm.  215;  Cnmmer  v.  Gemon,  2  Pet.  Adm.  390;  Gallo- 
way t;.  Morris,  3  Teates,  445.  In  1835,  however,  Mr.  Justice  Hopkinson  considered 
that  these  cases  were  erroneously  decided,  and  held  that  wages  were  due  only  up  to 
the  time  of  the  dischaige.    Bronde  v.  Haven,  Gilpin,  592.    See  also,  Smith  v.  The 
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port  of  destination  is  a  port  of  delivery  so  far  as  wages  are  con- 
cerned,^ and  they  are  earned  if  the  ship  goes  there  in  ballast.^ 

No  special  contract  between  the  owner  and  freighter,  varying 
the  obligation  to  pay  freight  from  that  implied  by  the  general 
law,  has  any  effect  upon  the  wages,  for  these  are  dae  whenever 
freight  is  or  might  be  earned.^  A  voyage  may,  however,  be  so 
far  an  entirety  that  wages  will  not  be  earned  until  the  ship  ar- 
rives at  her  final  port  of  destination.^ 


Stewart,  Crabbe,  218.    But  in  1838,  the  whole  subject  was  thoroughly  reviewed  by 
Mr.  Justice  SUny,  and  the  old  rule  affirmed.    Pitman  v.  Hooper,  3  Sumner,  286. 

1  In  Giles  v.  Brig  Cynthia,  1  Pet.  Adm.  203,  a  port  of  destination  is  said  to  be  a 
port  of  delivery  when  a  vessel  goes  there  to  obtain  a  cargo  by  funds  or  credits  there,  or 
by  goods,  money,  or  bills  sent  in  and  with  the  ship.  In  Marshall  v.  Montgomery, 
S  Ball.  170,  the  plaintiff  shipped  on  a  voyage  from  Philadelphia  to  Havana,  thence  to 
Cadiz,  and  thence  back  to  Philadelphia.  The  vessel  was  detained  at  Havana  for  some 
time  by  an  embargo.  A  plan  being  formed  to  seize  New  Providence,  a  proposal  was^ 
made  to  the  vessels  in  port  to  join  in  the  expedition,  to  which  the  captain  and  crew  of 
the  vessel  in  question  assented.  The  vessel  was  to  receive  a  specified  compensation 
and  to  be  freed  from  the  embargo.  She  sailed,  and  New  Providence  was  taken ;  she 
then  started  for  Philadelphia,  and  was  captured  on  the  way.  The  court  held,  that  New 
Providence  might  be  considered  as  a  port  of  delivery,  and  that  the  plaintiff  was  entitled 
to  wages  to  the  arrival  at  that  place. 

«  Giles  r.  Brig  Cynthia,  1  Pet.  Adm.  203 ;  The  Two  Catharines,  2  Mason,  319.  The 
vessel  in  this  latter  case,  went  from  Newport  to  Gibraltar,  there  landed  a  cargo  and 
went  in  ballast  to  Ivica  for  salt,  and,  after  taking  it  on  board,  sailed  for  home.  It  was 
contended,  that  wages  were  only  due  to  Gibraltar,  on  the  ground  that  the  outward 
voyage  ended  there,  but  the  court  held,  that  wages  were  due  to  Ivica,  and  half  the  time 
the  vessel  was  there.  See  also,  Millot  v,  Lovett,  Sup.'Jud.  Ct.,  Mass.,  1800,  2  Dane, 
Abr.  461.  But  in  Thompson  v.  Paussat,  Pet.  C.  C.  182,  WcuMnffton,  J.,  held  in  a 
similar  case,  that  wages  were  not  due  for  the  intermediate  voyage. 

>  Anonymous,  1  Pet.  Adm.  191,  note;  Pitman  v.  Hooper,  3  Sumner,  50,286; 
Blanchard  v.  Bucknam,  3  Greenl.  1. 

*  The  Lady  Durham,  3  Hagg.  Adm.  196.  The  vessel  in  this  case  sailed  on  a  trading 
voyage  from  Liverpool  to  Africa,  and  back.  She  arrived  off  the  coast  of  Africa,  bar- 
tered away  most  of  her  outward  cargo,  and  had  nearly  all  of  her  homeward  cargo  on 
board,  when  she  was  lost.  It  was  held  that  no  wages  were  due.  In  Hemaman  v,  Baw- 
den,  3  Burr.  1844,  it  was  held  that  a  voyage  from  Barnstaple  to  Portugal  in  Spain, 
taking  in  a  cargo  of  fish  at  Newfoundland,  was  an  entire  voyage,  and  that  Newfound- 
land was  not  a  port  of  delivery,  but  the  loading  port  of  the  caigo  which  was  to  produce 
the  profit  of  the  voyage.  Mr.  Justice  Peters,  in  Giles  t;.  Brig  Cynthia,  1  Pet.  Adm. 
203,  205,  seems  to  suppose  that  this  case  rests  on  the  ground  that  the  fish  were  to  be 
caught  off  the  banks  of  Newfoundland,  "  where  the  ocean  and  not  a  port  of  delivery  af- 
forded the  prey;"  and  that  "there  had  been  no  delivery,  or  any  contemplated  sale  or 
purchase."  We  are,  however,  unable  to  find  any  thing  in  the  facts  of  the  case,  as  re- 
ported, which  shows  that  the  fish  were  to  be  caught  rather  than  purchased  at  Valentia, 
to  which  place  the  case  finds  that  the  ship  went ;  and  the  case  seems  to  turn  entirely  on 
the  point  that  there  was  no  port  of  delivery  except  in  Spun.    In  Anonymous,  1  Pet 
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If  the  ship  be  lost  on  her  oatward  voyage,  and  part  of  the 
freight  have  been  paid  in  advance,  under  such  terms  that  the 
shippers  cannot  receive  it  back,  the  seamen  have  not  full  wages, 
but  in  proportion  to  the  freight  paid.^ 

The  effect  of  stipulations  on  the  part  of  the  seamen,  not  to 
demand  wages  until  the  arrival  of  the  vessel,  we  have  already 
considered, —  and  merely  state  here  that  the  courts  pay  but  little 
respect  to  them,  but  allow  the  seamen,  in  case  the  voyage  is 
broken  up,  to  recover  wages,  as  if  the  stipulations  had  not  been 
inserted.^ 

A  seaman  cannot  insure  his  wages,^  nor  derive  any  benefit  from 
the  insurance  effected  by  the  owners  on  the  ship  or  freight;^  nor 
by  a  recovery  of  damages  for  a  loss  of  the  ship  by  collision.* 

If  the  owner  pay  advance  wages,  as  is  generally  the  case,  they 
belong  to  the  seamen  absolutely,  and  are  lost  by  the  owner, 
whether  any  subsequent  wages  are  earned  or  not.^  But  no  more 
wages  are  earned  or  due  if  the  ship  and  cargo  are  lost  in  any 
way  before  freight  is  or  might  be  earned,  whether  this  loss  occur 
by  capture,  collision,  fire,  wreck,  or  otherwise.^ 

In  case  of  wreck,  or  other  peril,  the  seamen  are  bound  to  stay 
hf  the  vessel,  and  do  all  that  can  be  done  to  save  her,  or  her 
cargo,  or  as  much  as  can  be  saved.^     And  if  enough  is  saved 


Adm.  205,  the  ship  went  from^the  United  States  to  the  North-west  coast  for  fars,  des- 
tined to  Canton.  The  seamen  shipped  by  the  freight ;  that  is,  they  were  entitled  to  a 
certain  portion  of  the  freight  earned.  This  was  held  to  be  an  entire  voyage  from  the 
United  States  to  Canton.  The  vessel  was  not  snccessfal  in  obtaining  a  full  caigo  on 
the  coast,  and  called  at  a  port  on  the  way  to  Canton  where  skins  had  been  left  by  a 
vessel  not  fit  to  proceed.  These  were  carried  on  freight  to  Canton.  Held  that  the  sea- 
men were  entitled  to  a  proportion  of  the  whole  freight,  as  well  on  the  furs  obtained  on 
the  coast  as  those  taken  in  at  the  intermediate  port. 
^  Anonymous,  2  Show.  283. 

*  See  ante,  Vol.  I.  p.  446,  n.  3. 

*  See  ante,  p.  89,  n.  1. 

*  The  Lady  Durham,  3  Hagg.  Adm.  196;  M'Quirk  v.  Ship  Penelope,  2  Pet.  Adm. 
276 ;  Icard  v.  Goold,  1 1  Johns.  279. 

*  Percival  v.  Hickey,  18  Johns.  257,  290. 
^  The  Mentor,  4  Ifason,  102. 

T  See  cases  pam'm,  and  The  Niphon,  U.  8.  C.  C,  Mass.,  13  Law  Reporter,  266.  We 
would  particularly  call  the  attention  of  the  reader  to  the  learned  argument  of  the  coun- 
sel for  the  libellants,  in  this  case,  in  support  of  the  proposition  that  the  maxim  that 
"Freight  is  the  mother  of  wages,"  had  its  origin  in  the  common-law  courts  of  England, 
and  is  to  a  great  extent  disregarded  in  the  decisions  of  the  present  day. 

'  In  all  the  cases  in  which  this  subject  is  alluded  to,  this  rule  is  laid  down.    Among 

VOL.  ri.  60 
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frora  the  ship,  or  perhaps  from  the  cargo,  they  are  allowed  their 
wages  under  that  name,  or  as  salvage.^  This  question  whether 
seamen  are  entitled  to  compensation  in  the  nature  of  salvage  or 
as  wages,  is  important  in  many  particulars  and  not  one  of  a  mere 
verbal  difference.  If  compensation  is  given  as  wages,  the  maxim 
that  "freight  is  the  mother  of  wages"  is  overridden.  If  the  sea- 
men are  entitled  as  salvors,  the  well-settled  principle  that  salvors 
are  mere  volunteers,  persons  who  owe  no  duty  to  the  subject 
saved,  is  disregarded ;  for  it  is  settled  that  the  duty  of  the  seamen 
to  remain  by  the  ship  is  not  at  an  end  on  the  occurrence  of  a 
shipwreck,  but  that  they  are  bound  under  the  contract  to  save  as 
much  of  the  vessel  as  possible.  If  we  term  the  compensation 
sailvage,  then  the  seamen  must  aid  in  preserving  the  property;* 
and  they  are  entitled  to  compensation  from  the  proceeds  of  the 
cargo,  as  well  as  from  the  ship  and  freight*  Whereas,  if  the 
compensation  is  to  be  given  as  wages,  then,  as  the  seamen  have 
no  claim  on  the  cargo  for  wages,  they  are  not  entitled  to  com- 
pensation, although  they  save  some  of  it*    But,  on  the  other 


the  leading  cases  which  assert  it,  are  Belf  v.  The  Maria,  1  Pet.  Adm.  186;  Tayldr  v. 
The  Ship  Cato,  1  Pet.  Adm.  48 ;  Clayton  v.  The  Harmonj,  1  Pet.  Adm.  70 ;  Giles  v. 
Brig  Cynthia,  2  Pet.  Adm.  203;  Jaigenson  v.  The  Snow  Catherina  Maria,  2  Pet. 
Adm.  424 ;  The  Saratoga,  2  Gallis.  164 ;  Lewis  v.  Elizabeth  and  Jane,  Ware,  41 ;  Pit- 
man V.  Hooper,  3  Samner,  50;  The  Dawn,  Daveis,  121 ;  Adams  v.  The  Brig  Sophia, 
GUpin,  77 ;  Wood  v.  The  Brigantine  Kimrod,  Gilpin,  83. 

^  In  The  Two  Catherines,  2  Mason,  319,  Mr.  Justice  Story  considered  the  right  of 
compensation  to  be  by  way  of  salvage,  and  allowed  a  sum  equal  to  the  amount  of 
wages  to  the  time  of  process,  the  vessel  not  having  reached  her  port,  bat  the  seamen 
having  been  dischaiged  from  further  duty.  See  also,  Cartwell  v.  Ship  John  Taylor,  1 
Newb.  Adm.  341.  The  Niphon,  IT.  S.  C.  C,  Mass.,  13  Law  Reporter,  266.  This  ques- 
tion was  considered  at  length  in  the  case  of  The  Neptune,  1  liagg.  Adm.  227,  and  the 
right  of  the  mariner  to  compensation  was  held  to  depend  on  his  contract,  and  not  upon 
salvage,  or  a  quanttim  meruit, 

'  Adams  v.  The  Brig  Sophia,  Gilpin,  77.  It  was  held  in  this  case  not  to  be  sufficient 
to  sue  on  the  shipping  articles,  but  the  court  said  that  two  things  must  occur,  the  saving 
of  the  property  and  its  preservation  by  the  services  and  exertions  of  the  seamen ;  and 
that  if  the  libel  states  the  loss  it  must  go  further  and  state  the  facts  which  give  the  right 
to  recover  notwithstanding  the  loss.  It  was  also  said  to  be  sufficient  if  nothing  was 
said  in  the  libel  concerning  the  loss. 

*  Jnigenson  v.  The  Snow  Catharina  Maria,  2  Pet.  Adm.  424 ;  The  Dawn,  Daveis, 
121 ;  Taylor  v.  The  Ship  Cato,  1  Pet.  Adm.  48;  Brackett  v.  The  Hercules,  Gilpin, 
184 ;  Dunnett  v.  Tomhagen,  3  Johns.  154.  In  The  Dawn,  siipra,  it  was  held  that  where 
the  seamen  performed  such  a  service  in  a  foreign  country  they  were  entitled  to  a  sum 
sufficient  to  take  them  home. 

*  Dunnett  v.  Tomhagen,  3  Johns.  154 ;  The  Lady  Durham,  3  Hagg.  A4m.  196. 
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hand;  the,  .re  e„tia.d  to  o«mpe„»«o„  .,  wage,  if  ,„,  part  of 
the  ship  and  freight  is  preserved,  although  they  took  no  part  in 
the  preservation,  if  they  were  merely  not  requested  to  do  any 
thing.  In  other  words,  the  contract  of  the  seamen  is  not  at  an 
end,  and  if  the  owner  chooses  to  employ  other  persons  to  save 
the  wreck,  and  does  not  call  on  the  seamen,  their  lien  still  con- 
tinues;^  and  such  wouM  seem  to  be  the  case  where  the  seamen 
are  so  much  disabled  by  the  disaster  that  they  cannot  render'any 
assistance,  and  the  wreck  is  saved  by  third  parties.^  On  the 
whole,  we  prefer  the  construction  which  makes  the  right  of  com- 
pensation an  exception  to  the  general  rule  that  "  Freight  is  the 
mother  of  wages,"  to  that  which  enables  them  to  sue  as  salvors. 
It  is,  however,  clear  that  if  the  contract  of  the  seamen  is  at  an 
end,  they  may  sue  as -salvors.  This  subject  we  shall  consider 
hereafter. 

The  maxim  that  freight  is  the  mother  of  wages  does  not  apply 
to  the  case  of  the  master,  and,  although  he  cannot  sue  the  vessel 
in  rem,  yet  the  owners  of  the  vessel  are  liable  to  him  for  wages 
in  case  of  capture,^  or  shipwreck,^  to  the  time  of  the  dissolution 
of  the  contract.  And  the  maxim  is  also  subject  to  the  excep- 
tion that  if  no  freight  is  earned  because  the  voyage  is  broken  up 
on  account  of  the  fraud  or  wrongful  act  on  the  part  of  the  master 
or  owner,  wages  are  still  due.* 


^  Jones  17.  Wreck  of  the  Maisasoit,  U.  S.  D.  C,  Mass.,  7  Law  Beporter,  522.  The 
vessel  in  this  case  was  wrecked  at  the  moath  of  Boston  Harbor.  The  crew  remained 
on  the  wreck  till  the  next  day,  when  they  were  taken  off  by  a  life-boat.  The  owners 
sent  down  an  agent  with  a  steamboat  and  men,  who  saved  all  of  the  wreck  that  was 
saved,  the  crew  not  being  called  upon  to  do  any  work,  or  furnished  with  any  means  of 
subsistence,  and  part  of  the  time  they  were  physically  incapable  of  rendering  any  aseist- 
ance.  It  was  held  that  wages  were  due.  See  also  Bruce  v.  The  Tackle,  etc.,  of  the 
Steamboat  America,  1  Newb.  Adm.  195. 

*  See  Jones  r.  Wreck  of  The  Massasoit,  cited  in  note  supra.  In  The  Beliance,  2  W. 
Rob.  119,  it  does  not  appear  why  the  crew  did  not  assist  in  saving  the  proceeds  of  the 
wreck,  and  the  case  seems  to  be  decided  on  the  broad  ground  that  the  crew  have  a  lien 
on  the  proceeds  of  a  wreck  if  saved  by  third  persons.  But  in  Lewis  t;.  I'he  Elizabeth 
and  Jane,  Ware,  41,  where  wages  are  considered  to  rest  on  principles  of  salvage,  it  was 
held  that  where  a  vessel  was  bond  fide  deserted  at  sea,  and  afterwards  saved  by  third 
parties,  the  seamen  were  not  entitled  to  their  wages.  See  also.  The  Niphon,  U.  S.  C. 
C,  Mass.,  13  Law  Reporter,  266. 

'  Moore  v.  Jones,  15  Mass.  424. 

«  Hawkins  v.  Twizell,  5  Ellis  &  B.  883,  34  Eng.  L.  &  Eq.  195. 

^  Hoyt  V,  Wildfire,  3  Johns.  518,  where  the  vessel  was  seized  for  carrying  contraband 
goods.    See  also^  1  Pet.  Adm.  192,  note;  The  Neptune,  1  Hagg.  Adm.  227,  232.    Or 
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If  what  is  saved  from  a  wrecked  vessel  is  broagbt  home  to  the 
United  States  in  another  vessel,  with  the  master  and  seamen,  the 
ship  bringing  it  home  has  a  lien  on  it  for  the  freight  payable  for 
bringing  it,  but  not  for  the  passage  money  of  the  seamen.^ 

It  has  been  said  at  common  law,'  that  if  the  ship  be  not  sea- 
worthy at  the  outset  of  the  voyage,  and  be  abandoned  for  that 
reason,  before  freight  is  earned,  no  wages  are  due.  But  this  rule 
would  subject  the  seaman  to  lose  wages  for  his  services  for  no 
fault  of  his  own,  but  for  that  which  generally  is  in  fact  the  fault 
of  the  owner,  and  may  almost  always  be  supposed  to  be  so,  and 
which  the  seamen  could  not  by  labor  or  care  have  prevented. 
And  we  think  that  it  would  not  now  be  considered  as  law  in 
admiralty,  if  anywhere.' 

It  is  held  that  the  owner  of  a  slave  may  sue  for  his  wages ;  ^ 


where  the  voyage  is  hroken  up  by  a  seizare  for  a  debt  of  the  owner  of  the  ressel. 
Woolf  V,  Brig  Oder,  8  Pet.  AdnT.  261.  la  Van  Bearen  v.  Wilson,  9  Cow.  158,  the 
▼eetel  was  seized  bj  civil  process  from  the  admiralty  court  in  a  foreign  conntry,  for  the 
purpose  of  trying  the  right  of  property  to  the  vessel.  She  was  detained  several  months 
and  then  ordered  to  be  restored.  This  was  prevented  by  a  mob,  the  captain  was  killed 
in  the  affray,  and  the  vessel  having  become  very  mach  deteriorated  by  decay,  was 
abandoned  to  the  underwriters.  The  court  held  that  either  wages  were  due,  or  damages 
to  the  amount  of  his  wages,  on  the  ground  that  a  seizure  on  civil  process  must  be  at 
the  risk  of  the  owners,  and  that  they  ought  to  have  released  the  vessel  and  given  security 
for  its  return.  In  The  Saratoga,  2  Gallis.  164,  175,  Story,  J.,  said :  "  If  the  voyage  or 
freight  be  lost  by  the  negligence,  fraud,  or  misconduct  of  the  owner  or  master,  or  vol« 
nntarily  abandoned  by  them ;  if  the  owner  have  contracted  for  freight  upon  teims  or 
contingencies  differing  from  the  general  rules  of  maritime  law ;  or  if  he  have  chartered 
his  ship  to  take  a  fi  eight  at  a  foreign  port,  and  none  is  to  be  earned  on  the  outward  voy- 
age, in  all  these  cases  the  mariners  are  entitled  to  wages,  notwithstanding  no  freight  has 
accrued."  In  Oxnard  v.  Dean,  10  Mass.  143,  it  was  held  that  where  a  vessel  ou 
her  homeward  voyage  was  seized  and  condemned  abroad  for  the  breach  of  the  revenue 
laws  of  a  foreign  country,  the  seamen,  although  not  in  fault,  were  not  entitled  to  wages 
after  the  seizure ;  and  it  was  stated,  althoagh  the  point  was  not  decided,  tliat  a  major- 
ity of  the  court  were  of  the  opinion  that  no  wages  were  due  after  the  completion  of  the 
outward  voyage.  See  note  to  this  case  by  Mr.  Rand,  in  his  edition,  p.  151.  This  case 
does  not  seem  to  be  in  accordance  with  the  cases  cited  ante,  p.  579,  n.  5,  to  which  we 
refer,  and  we  are  inclined  to  doubt  its  correctness. 

^  Brackett  v.  The  Hercules,  Gilpin,  184. 

'  Eaken  v.  Thom,  5  Esp.  6.  See  the  remarks  of  Kent,  C.  J.,  on  this  case,  in  Hoyt 
V,  Wildfire,  3  Johns.  518. 

*  Hindroan  v.  Shaw,  2  Pet.  Adm.  264,  266,  supports  the  general  principle  that,  the 
voyage  being  broken  up  by  the  vessel  not  being  sea-worthy,  the  seamen  are  to  have  an 
'  allowance.  But  in  this  case,  the  seaman  refused  to  proceed  in  another  suitable  ship, 
which  bad  been  provided.    The  court  held  this  tantamount  to  desertion. 

^  Carey  v.  Schooner  Kitty,  Bee,  255 ;  Stone  v.  Godet,  cited  Bee,  95. 
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and  so  may  the  master  of  an  apprentice.^  But  if  the  slave 
escapes  during  the  voyage,  no  responsibility  for  indemnity  rests 
on  master,  owner,  or  crew,  unless  they  assisted  his  flight  and 
escape.* 

As  to  the  question  how  far  and  when  seamen  may  be  wit- 
nesses for  each  other,  the  prevailing,  and  we  think  the  reasonable, 
rule  is,  in  admiralty  as  at  common  law,  that  seamen  may  be 
witnesses  for  each  other  in  suits  for  wages,  although  they  may 
have  a  common  interest  in  sustaining  each  other's  claims,  and 
defeating  the  defences  made  against  them.^  It  is  always  in  the 
power  of  courts  of  admiralty  at  least  to  determine  what  weight 
shall  be  given  to  their  testimony,  and  to  make  due  allowance  for 
all  the  circumstances  which  weaken  its  value.  But  the  master 
has  been  held  (on  what  seems  to  us  questionable  reasons)  to  be 
incompetent  as  a  witness  for  the  owner,  in  a  suit  against  him  or 
the  ship  for  wages,  because  of  his  own  direct  responsibility  and 
interest*     However  this  may  be,  it  would  seem  clear  that  where 


1  Eades  v.  Vandepat,  5  East,  39,  note. 

^  Carey  v.  Schooner  Kitty,  Bee,  255.  In  Emerson  9.  Howland,  1  Mason,  45,  it  was 
held  that  if  a  slave  was  illegally  discharged  abroad,  his  master  might  recoyer  wages  op 
to  the  time  when  he  might  have  returned  to  the  United  States.  The  slave  did  not  re- 
turn, but  no  claim  waaamade  for  his  value. 

■  '  As  the  contract  of  seamen  is  several  and  not  joint,  they  may  be  witnesses  for  each 
other  where  they  are  interested  in  the  same  question,  if  they  are  not  directly  interested 
in  the  event  of  the  suit.  Spurr  v,  Pearson,  1  Mason,  104 ;  Hoyt  o.  Wildfire,  3  Johns. 
518 ;  Powell  v.  The  Betsey,  U.  S.  D.  C,  Penn.,  2  Browne,  335,  350;  The  Cypress, 
Blatchf.  &  H.  Adm.  83.  Such  evidence  is,  however,  received  with  great  caution  and 
scrutiny.  The  Steamboat  Swallow,  Olcott,  Adm.  4 ;  Graham  v.  Hoskins,  id.  324.  It 
is  said  in  a  case  in  Pennsylvania  that  where  the  question  is  the  loss  of  the  ship,  embes- 
zlement,  equally  affecting  the  whole  crew,  negligence,  misfeasance  or  malfeasance  to 
which  all  roust  contribute  in  damages,  one  seaman  cannot  be  a  witness  for  another. 
Thompson  v.  Ship  Philadelphia,  1  Pet.  Adm.  210.  In  a  simple  case  of  embezzlement, 
however,  where  the  seamen,  not  in  fault,  are  not  bound  to  contribute,  this  rule  does  not 
apply.  Spurr  v.  Pearson,  1  Mason,  104.  The  general  rule  is  the  same  both  at  c6m- 
mon  law  and  in  admiralty,  respecting  the  competency  of  witnesses.  The  Schooner 
Boston,  I  Sumner,  328,  343. 

*  Mr.  Justice  Peten  constantly  refused  to  admit  the  captain  to  testify  in  suits  for 
seamen's  wages.  Malone  v.  The  Maiy,  1  Pet.  Adm.  139, 141 ;  Jones  v.  The  Brig 
Phoenix,  id.  201 ;  Atkyns  v.  Burrows,  id.  244.  The  reason  he  gave  was  his  interest  in 
the  result  of  the  suit,  he  being  responsible  for  the  mariner's  wages.  This  appears  to 
have  been  the  practice  in  Massachusetts,  Dunlap's  Adm.  Practice,  245.  But  if  the 
mariners  have  obtained  their  wages,  even  by  the  help  of  hitf  testimony,  from  either  the 
owners  or  the'ship,  that  extinguishes  their  claim ;  and  neither  the  ship  nor  the  owners 
can  have  any  claim  against  him,  for  he  is  not  liable  for  seamen's  wages  except  to  sear 
men,  and  if  they  have  got  them  from  some  one  else,  they  cannot  get  them  from  him. 

50* 
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he  is  a  party  to  the  suit,  or  where  he  has  intervened,  put  in  a 
claim,- and  filed  an  answer  to  the  libel,  he  is  incompetent^  So 
be  cannot  testify  to  any  matter  of  defence  which  originates  in 
his  own  acts,  for  which  he  is  himself  responsible.^  The  master 
is,  however,  a  competent  witness  on  behalf  of  the  seamen.^  And 
charges  made  against  seamen  on  the  shipping  papers  require 
to  be  verified  by  the  oath  of  the  master.^ 

The  subject  of  forfeiture  of  wages  by  desertion  or  other  gross 
misconduct,  has  been  considered  in  the  first  volume,  to  which  we 
refer,^  and  we  shall  consider  hereafter  the  mode  of  recovering 
wages  in  admiralty. 


And  if  it  be  said  that  he  has  an  interest  in  preventing  their  recovering  against  the  owners, 
hecanse,  if  their  jadgment  is  unsatisfied  ^ey  may  tarn  on  him,  this  seems  to  ns  too  re- 
mote an  interest  to  disqualify  the  master.  This  seems  to  be  the  view  taken  of  it  in 
The  Lady  Ann,  Edw.  235,  where  Sir  Wm.  Scott  says :  "The  mariner  has  his  election 
Aether  he  will  proceed  against  the  owners,  the  master,  or  the  ship;  and  in  this 
case,  the  proceedings  being  instituted  against  the  owners,  the  master  has  no  imme- 
diate interest  in  the  suit,  and  therefore  is  not  an  incompetent  witness  by  any  rule  with 
which  I  am  acquainted/'  In  New  York  the  master  is  admitted  as  a  witness  on  behalf 
of  the  owners.  The  Steamboat  Swallow,  Olcott,  Adm.  4 ;  The  Steamboat  Hudson, 
id.  396.  In  Galloway  v.  Morris,  3  Yeates,  445,  the  point  was  only  raised  in  the  argu- 
ment. It  was  not  decided.  But  a  release  from  the  owners  was  required.  A  release 
was  procured  from  one,  which  the  court  ruled  to  be  sufficient,  declaring  the  point  open 
to  further  discussion.  In  Arnold  v.  Anderson,  S  Teates,  93,  which  was  a  suit  for  dam* 
ages  for  the  unskilful  stowage  of  the  caigo,  the  captain  was  admitted,  on  a  release  beiiig 
given ;  the  mate  and  mariners  were  admitted  without  any  release. 

1  The  Exchange,  Blatchf.  &  H.  Adm.  366. 

'  The  William  Harris,  Ware,  367,  371.  It  was  also  held  in  this  case  that  a  master 
is  not  a  proper  person  to  prove  the  sufficiency  of  a  medicine  chest  The  master  under 
<the  general  rule  stated  in  the  text  is  not  competent  to  prove  that  a  discharge  of  a  sea- 
•man  was  justifiable.  Robinett  v.  The  Ship  Exeter,  3  Rob.  Adm.  261 ;  Atkyns  v.  Bur- 
irows,  1  Pet.  Adm.  244.  In  The  Hope,  2  Gallis.  48,  it  was  held  that  the  master  is  not  a 
competent  witness  in  case  of  an  information  in  rem  for  a  forfeiture  occasioned  by  his 
Alleged  misconduct. 

*  The  Trial,  Blatchf.  &  H.  Adm.  94. 

♦*  The  David  Pratt,  Ware,  495. 

-ft  fiee  ante,  Vol.  I.  468,  469,  473,  n.  1. 
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CHAPTER    VII 


OF   SALVAGE. 


SECTION   I, 

OF  THB  GENERAL  PRINCIPLES  OF  SALVAGE. 

Salvage  is  eminently  a  subject  for  admiralty  jurisdiction,  and 
we  may  state,  that  it  has  been  decided  that  no  action  will  lie  at 
common  law,  unless  the  salvor  can  prove  a  contract  with  the 
owner  of  the  property  saved  or  with  his  agent^ 

The  word  salvage  is  used  in  two  senses ;  it  sometimes  means 
the  property  which  is  saved  from  a  wrecked  vessel,  and  fre- 
quently has  this  meaning  among  insurers  and  in  insurance.  But 
in  admiralty,  and,  generally,  in  the  law-merchant,  it  means  the 
compensation  which  is  earned  by  persons  who  voluntarily  assist 
in  saving  a  ship  or  her  cargo  from  peril;  and  we  use  the  word  in 
this  last  sense  in  this  chapter. 

The  interest  of  co-salvors,  is  not  joint  but  several ;  and  pay- 
ment or  satisfaction  to  any  one,  is  not  so  to  any  other.  If, 
therefore,  payment  is  made  to  the  master,  although  his  receipt 
would  bind  himself  and  his  owners,  and  an  action  would  lie 
against  him  by  the  seamen  for  their  shares,^  yet  it  is  also  true, 
that  the  seamen  may  bring  an  action  against  the  property  saved. 


1  Lipson  V,  Harrison,  Q.  B.  1854, 24  Eng.  L.  &  Eq.  208.  The  sailor  in  this  case,  was 
ordered  by  his  captain  to  leave  his  vessel,  and  go  in  a  boat  fourteen  miles  to  the  assist- 
ance of  another  vessel  which  was  stranded,  and  to  place  himself  under  the  command 
of  the  captain  of  the  other  vessel.  It  was  held,  under  these  circumstances,  that  he  could 
not  maintain  an  action  against  the  owner  of  the  ship  saved,  for  his  services. 

»  The  Centurion,  Ware,  477. 
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if  the  settlement  was  made  with  the  master  without  their 
consent.^ 

The  court  should  not  give  different  parts  or  parcels  of  the  ship 
or  cargo  to  different  salvors,  or  different  proportions  of  specific 
parts; 2  and  this,  we  believe,  is  never  done  in  this  country  ;  but 
different  proportions  of,  or  sums  from,  the  value  of  the  whole 
property  saved.     And  sometimes  a  specific  sum  is  given.^ 

A  salvor  in  possession,  has  a  qualified  property  in  the  thing 
saved,  whether  ship  or  cargo,  or  both.  And  it  is  not  necessary, 
that  he  should  remain  in  actual  possession,  in  order  to  maintain  his 
rights  or  preserve  this  qualified  property.*  Nor  should  he  do  so, 
to  the  detriment  of  the  property  or  the  inconvenience  of  the  mas- 
ter and  crew.*  Salvors  cannot  be  divested  of  this  legal  interest 
in  the  property  saved,  until  it  is  taken  from  them  by  adjudica- 
tion in  a  court  of  competent  authority.*  The  owner  does  not 
lose  his  right  of  property  by  the  salvage,  but  it  is  qualified  by  the^ 
salvor's  right,^  and  the  interest  of  the  owners  is  sufficient  to  en- 
title them  to  oppose  the  claim  of  a  co-aalvor.^ 

If  the  amount  claimed  by  salvors  is  not  too  great,  the  master 
may  relieve  his  property  from  their  lien  by  paying  them  at  once. 
If  this  be  done  in  the  honest  exercise  of  a  reasonable  discretion, 
he  will  be  justified.^  If  the  demand  seems  to  him  exorbitant,  he 
cannot  turn  the  salvors  off,  but  should  proceed  to  the  nearest  and 
most  convenient  port  where  he  may  have  adjudication.  And  in 
selecting  his  port,  he  must  consult  their  rights  and  convenience, 
as  well  as  his  own.  Otherwise,  they  may  lawfully  resist  him  and 
determine  for  themselves  the  course  of  the  ship.  But  this  power 
can  exist  only  in  an  extreme  case.^^ 


1  The  Britain,  1  W.  Rob.  40 ;  The  Sarah  Jane,  2  W.  Bob.  110.  Bat  see  9  &  10 
Vict.  c.  99,  8.  26. 

^  The  Vesta,  2  Hagg.  Adm.  189. 

'  McGinnls  v.  The  Steamboat  Pontiac,  1  Newb.  Adm.  130,  5  McLean,  C.  C. 
359. 

«  The  Maria,  Edw.  Adm.  175 ;  The  Amethjst,  Daveis,  20;  The  Bee,  Ware,  332; 
The  Brig  John  Gilpin,  Olcott,  Adm.  77 ;  Bads  v.  The  Steamboat  H.  D.  Bacon, 
1  Newb.  Adm.  274. 

^  See  The  Eleanora  Charlotta,  1  Hagg.  Adm.  156. 

^  The  Bienden  Hall,  1  Dods.  414. 

'  The  Bee,  Ware,  332. 

>  The  Bienden  Hall,  1  Dods.  414. 

*  See  Houseman  v.  Sch.  North  Carolina,  15  Pet.  40,  45. 

^^  See  The  Honthandel,  1  Spinlu,  Adm.  25.    And  after  a  yessel  has  been  brought 
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So  great  is  the  power  of  the  salvors  over  a  vessel,  that  it  has 
been  held,  where  a  vessel  came  into  collision  with  another, 
and  all  the  crew,  with  the  exception  of  two,  escaped  on  board 
the  other  vessel,  that  a  third  vessel  which  fell  in  with  the  one 
thus  partly  abandoned,  was  not  afterwards  obliged  to  delay 
her  course  for  the  purpose  of  taking  on  board  again,  the  crew 
of  that  vessel.^ 

As  all  salvors  may  join  in  one  libel,  they  should  so  join  to 
save  expense ;  and  if  different  libels  are  filed  unnecessarily,  the 
costs  will  not  be  charged  to  the  proceeds  of  the  salvage  property.* 
But  if  the  parties  stand  upon  adverse  rights,  as  where  the  sal- 
vage has  been  partly  performed  by  one  vessel  and  completed  by 
another,  each  may  file  a  libel.^  But  a  claim  of  the  ship-owners 
for  freight,  or  general  average,  on  the  property  saved,  should  be 
made  in  a  separate  libel,  because  this  is  only  a  claim  on  the  bal- 
ance of  proceeds  after  the  salvage  is  paid,  and  is  a  claim  against 
the  owners  of  the  cargo,  with  which  the  salvors  may  have  nothing 
to  do.* 

Co-shippers  should  not  interfere  by  a  claim  of  the  proceeds 
for  the  benefit  of  other  shippers  with  whom  they  have  no  privity 
of  interest,  and  from  whom  they  have  no  authority  to  represent 
them.* 


into  port  bj  salvors,  her  owners  have  no  right  to  take  her  to  another  port,  without 
the  consent  of  the  salvors.  The  NicoUtt  Heinrich,  22  Eng.  L.  &  £q.  615.  Dae 
regard  is  also  to  he  paid  by  the,  salvors  to  the  convenience  of  the  owners,  in  determining 
to  what  port  the  vessel  is  to  be  taken,  when  the  salvage  service  is  performed  at  sea. 
The  Eleanora  Charlotta,  1  Hagg.  Adm.  156.  In  the  case  of  L'Esperance,  1  Dods.  46, 
a  vessel  boand  from  Dantzic  to  London,  struck  upon  the  Lemon  and  Ower  Bank,  and 
was  abandoned  by  her  crew.  Two  days  afterwards  she  was  discovered  in  latitude 
53^  17'  N.,  and  longitude  2°  24^  £.  by  an  English  sloop-of-war  bound  to  Heligoland,  to 
which  place  the  wreck  was  towed.  Her  papers  were  not  on  board,  and  there  was  no 
means  of  telling  to  what  port  she  was  going.  The  owners  contended,  that  she  should 
have  been  taken  into  an  English  port,  but  the  court  held,  that  the  salvors  were  justified 
in  taking  her  to  Heligoland. 

1  The  Orbona,  1  Spinks,  Adm.  161. 

^  The  Ship  Henry  Ewbank,  1  Sumner,  400 ;  The  Schr.  Boston,  1  Sumner,  328. 
And  in  Hessian  v.  The  Edward  Howard,  1  Newb.  Adm.  522,  the  court  said  it  was  the 
duty  of  salvors  in  bringing  a  suit  for  salvage,  to  make  all  the  co-salvors  parties,  in 
order  in  one  final  decree  to  do  full  justice  to  all  concerned. 

'  The  Ship  Henry  Ewbank,  1  Sumner,  400,  408.  But  if  separate  libels  are  filed, 
the  actions  may  be  consolidated  by  the  court  for  its  own  convenience.  Tho  London 
Merchant,  3  Hagg.  Adm.  394;  Rich  v»  Lambert,  12  How.  347,  353. 

«  The  Sybil,  4  Wheat.  98. 

*  Stratton  v,  Jarvis,  8  Pet.  4. 
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An  appeal,  as  has  been  already  stated,  takes  up  the  whole  case, 
and  it  will  be  heard  and  decided  by  the  appellate  court  on  its 
merits.  But  it  has  been  said,  that  the  appellate  court  is  very 
unwilling  to  vary  the  decree  of  the  lower  court,  in  cases  of  sal- 
vage,  when  the  question  is  merely  one  of  amount  or  proportion ; 
as  it  is  deemed  especially  important  that  cases  of  this  kind  should 
be  finally  disposed  of  without  delay,  if  it  can  be  avoided.^  Yet 
it  is  obvious  that  where  a  party  has  a  right  of  appeal  given  him 
by  law,  "  he  has  a  right  to  demand  the  conscientious  judgment 
of  the  appellate  court  on  every  question  arising  in  the  cause," 
and  so  it  is  now  held.^ 

When  there  is  an  appeal,  each  claimant,  that  is,  each  owner 
of  the  property,  and  not  each  libellant,  is  treated  as  a  distinct 
appellant  for  his  share  of  the  property,  and  nothing  more  is  in 
dispute  between  him  and  the  salvor-libellant,  but  the  amount  of 
the  salvage  which  is  chargeable  on  him.^  If  a  settlement  is 
made  with  several  salvors,  and  the  money  paid  over  to  their 
agent,  a  salvor  who  is  not  included  in  the  settlement,  is  not  enti- 
tled either  at  common  law  or  in  England  under  the  statutes  of 
3  &  4  Vict  c.  65,  and  9  &  10  Vict.  c.  99,  to  a  monition  direct- 
ing such  agent  to  bring  the  money  into  court  for  distribution 
among  all  the  salvors.^ 

If  a  vessel  while  engaged  in  performing  a  salvage  service,  or 
while  assisting  another  vessel  under  circumstances  which  prevent 
the  assistance  from  being  considered  as  salvage,  unintentionally 
and  unavoidably  injures  such  vessel,  she  is  not  liable  in  damages.^ 


1  Tyson  v.  Prior,  1  Gallis.  133 ;  The  Sybil,  4  Wheat.  98.  In  Hobart  v.  Drogan, 
10  Pet.  108,  119,  Story t  J.,  said :  "  This  coart  is  not  in  the  habit  of  revising  **  decrees 
of  the  court  below  "  as  to  the  amount  of  the  salvage,  unless  upon  some  clear  and  pal- 
pable mistake  or  gross  over-allowance  of  the  court  below.  It  is  equally  against  sound 
policy  and  public  convenience  to  encourage  appeals  of  this  sort  in  matters  of  discre- 
tion, unless  there  has  been  some  violation  of  the  just  principles  which  ought  to  regu- 
late the  subject." 

*  Post  V,  Jones,  19  How.  150,  160.  See  also.  The  Thetis,  3  Hagg.  14,  2  Knapp, 
390 ;  The  Messenger,  1  Swabey,  Adm.  191.  But  in  The  Clarisse,  1  Swabej,  Adm.  129, 
134,  the  Privy  Council  said :  ''  It  is  a  settled  rule,  and  one  of  great  utility,  par- 
ticularly with  reference  to  cases  of  this  description,  that  the  difference  ought  to  be  very 
considerable  to  induce  a  court  of  appeal  to  interfere  upon  a  question  of  mere  discre- 


tion." 


*  See  ante,  p.  529/ n.  1. 

*  The  Tenth  of  June,  29  Eng.  L.  &  £q.  585. 

ft  Stevens  v.  The  S.  W.  Downs,  1  Newb.  Adm.  458. 
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SECTION   11. 


WHO  MAY  BE  SALVORS. 


The  salvage  services  must  be  performed  by  persons  not  bound 
by  their  legal  duty  to  render  them.^  And  if  such  salvors  per- 
form such  service,  and  all  their  acts  are  legal,  the  law  refuses  to 
inquire  very  carefully  into  the  motives  which  influence  their  con- 
duct ;  although  it  cannot  be  doubted  that  some  inquiry  of  this 
kind  may  sometimes  be  proper,  when  the  court  is  considering 
whether  any  compensation  shall  be  paid,  or  if  any  compensation, 
what* 

It  has  been  made  a  question,  whether  persons  forcibly  taking 
possession  of  a  vessel  against  the  will  of  the  master,  can  claim 
as  salvors.^  But  we  think  it  must  be  obvious  and  certain,  that, 
on  the  one  hand,  the  master's  reluctance  or  resistance  to  the 
saving  of  the  property  under  his  charge,  should  not  bar  the 
claims  of  salvors,  but  rather  enhance  them,  if  their  services  were 
necessary,  or  in  all  respects  meritorious  and  useful.^  But,  on  the 
other,  his  opposition  would  be  a  circumstance  of  great  weight, 
in  determining  whether  their  services  were  necessary,  or  merito- 
rious. 

It  is  a  question  of  much  importance,  who  may  be  salvors ;  or 
rather,  who  may  not  be,  because  already  bound  by  legal  obliga- 
tion to  render  the  same  service.  Thus,  a  crew,  generally,  can- 
not claim  as  salvors  of  their  own  ship  or  cargo ;  not  only  be- 
cause it  is  their  duty  to  save  her,  if  possible,  but  because  it 
would  be  most  unwise  to  tempt  them  to  let  the  ship  and  cargo 


1  The  Neptune,  1  Hagg.  Adm.  227, 236. 

'  In  the  case  of  Le  Tigre,  3  Wash.  C.  C.  567,  a  revenae  officer,  who  intended  to  do 
merely  his  dnty,  transcended  his  authority  and  seized  a  yessei,  whereby  she  was  saved 
for  the  owners.  It  was  held,  that  the  officer  was  entitled  to  salvage,  al^oagh  when  he 
seized  it,  he  did  it  from  another  motive. 

«  Clarke  v.  Brig  Dodge  Healy,  4  Wash.  C.  C.  651. 

*  See  The  Jonge  Bastiaan,  5  Rob.  Adm.  322 ;  The  Bee,  Ware,  332. 
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get  into  a  position  of  extreme  danger,  that  then,  by  extreme  exer- 
tion, they  might  claim  salvage.^ 

This  is  certainly,  the  general  rule,  and  it  will  be  found  that 
the  usual  exception  to  it  is,  where  the  contract  of  the  seamen  is 
at  an  end,  or  the  service  is  so  entirely  out  of  the  line  of  their 
ordinary  duty,  that  it  may  be  considered  as  not  done  under  their 
contract^ 


1  Miller  v.  Kell]r»  Abbott,  Adm.  564.  This  qaestion  was  considered  at  length  by 
Curtis,  J.,  in  the  case  of  The  Sch.  John  Perkins,  U.  S.  C.  C,  Mass.,  21  Law  Reporter, 
87,  and  in  the  cases  of  The  Steamer  Acorn  and  The  Sch.  Speedwell,  21  Law  Reporter, 
99.  The  learned  jadge,  on  p.  93,  said :  "  Thoagh  I  am  not  prepared  to  deny  that 
cases  may  arise  in  which  the  crew  may  become  salvors  of  the  vessel,  it  is  not  easy  for 
me  to  foresee  how  such  a  case  can  arise,  while  their  contract  oontinnes  in  force."  The 
vessels  in  these  cases  were  enclosed  in  a  field  of  ice  in  a  storm,  and  were  temporarily 
deserted  by  most  of  their  crews,  who  intended  to  retnm  when  the  gale  abated.  The 
alleged  salvage  services  consisted,  in  one  instance,  in  one  of  the  crew  cutting  the  cable 
of  the  vessel  to  avoid  an  impending  collision  with  a  vessel  that  was  adrift,  and  in  the 
other  case,  in  avoiding  a  collision  by  putting  out  fenders.  Under  these  circumstances, 
Mr.  Justice  Ware  decreed  salvage,  19  Law  Reporter,  490,  but  this  decree  was  reversed 
in  the  circuit  court,  21  Law  Reporter,  87.    See  also,  Beane  v.  The  Mayurka,  2  Curtis, 

C.  C.  72,  where  it  was  held,  that  the  slipping  of  a  cable  by  one  vessel  to  prevent  a  col- 
lision, gave  no  claim  to  salvage.    See  also,  the  case  of  Mesner  v.  Suffolk  Bank,  U.  S. 

D.  C,  Mass.,  1838,  I  Law  Reporter,  249,  where  a  claim  for  salvage  of  property  on 
board,  by  one  of  the  crew  of  a  vessel  which  was  sinking  by  reason  of  injuries  received 
by  a  collision,  was  refused,  although  the  circumstances  of  the  case,  as  Mr.  Justice 
CurtU  remarks,  in  the  case  of  The  John  Perkins,  supra,  **  would  seem  to  have  involved 
all  the  considerations  in  favor  of  the  claim  of  one  of  the  ship's  company  to  be  a  salvor, 
which  could  well  be  presented."  In  The  Star,  Vice-admiralty  court,  Halifax,  14  Law 
Reporter,  487,  two  vessels  came  into  collision,  and  got  entangled  together  by  their  rig- 
ging. All  the  persons  on  board  The  Star,  fearing  she  would  sink,  went  on  board  the 
other  vessel,  soon  after  the  two  vessels  came  into  collision.  Shortly  after  this,  some  of 
the  crew  of  The  Star  returned  to  their  vessel,  while  the  vessels  were  still  entangled,  and 
while  they  were  on  board,  the  vessels  parted  and  reached  port  in  safety.  The  court 
held,  that  as  the  crew  did  not  leave  their  vessel  animo  non  revertendi,  their  services  in 
bringing  the  vessel  in,  were  done  under  their  contract  as  seamen,  and  that  they  wera  not 
entitled  to  salvage. 

*  Thus,  in  the  case  of  The  Mary  Hale,  decided  in  1856,  Marvin  on  Salvage,  161,  the 
vessel  was  wrecked,  and  the  mate  and  four  seamen  crossed  the  gulf-stream  in  an  open 
boat,  a  distance  of  one  hundred  and  eighty  miles,  to  procure  assistance  to  take  off  the 
passengers  and  cargo.  They  succeeded  in  their  endeavors  and  were  the  means  of 
saving  the  passengers  and  cargo.  The  court  held,  that  they  were  entitled  to  salvage, 
on  the  ground,  that  their  services  exceeded  the  duty  they  owed  to  the  ship.  In  the 
case  of  The  Ship  Holder  Borden,  U.  S.  D.  C,  Mass.,  10  Law  Reporter,  193,  the  ves- 
sel, on  a  whaling  voyage,  was  wrecked,  the  master  and  crew  built  a  schooner  out  of 
the  materials  of  the  wreck  after  five  months'  labor,  and  saved  over  a  thousand  barrels  of 
oil ;  and  then  sailed  to  Oahn,  procured  a  vessel,  and  brought  home  the  oil  in  safety. 
Salvage  was  decreed. 
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And  where  a  vessel  is  in  a  position  of  great  danger,  and  a 
person  from  another  vessel  is  requested  by  the  owner  to  take  the 
command  as  captain,  and  save  the  vessel  if  he  can,  he  is  to  be 
considered  as  a  salvor,  if  no  specific  agreement  is  made  with  him 
for  compensation.^ 

A  crew  is  bound  to  suppress  a  mutiny  on  board  their  own 
ship,  at  all  events  and  at  every  hazard,  and  cannot  claim  salvage 
therefor,^  although  an  admiralty  court,  where  it  could,  would  be 
disposed  to  reward  seamen  for  meritorious  conduct  of  this  kind; 
and  if  a  crew  of  one  ^hip  suppress  a  mutiny  or  revolt  in  another 
ship,  or  retake  it  from  mutineers  or  revolters,  this  may  well  found 
a  claim  for  salvage.^ 

If  part  of  a  crew  leave  their  ship  and  go  on  board  another  to 
save  it,  and  thereby  acquire  a  salvage  claim,  the  rest,  who  re- 
main, share  in  this  claim.  Not  equally,  however ;  for  their  claim 
rests  mainly  on  the  increased  labor,  exposure  or  peril  which  falls 
on  them.  If  they  were  as  willing  to  go  as  those  who  went,  then 
they  are  entitled  to  more,  in  proportion,  than  if  they  hung  back, 
and  they  who  actually  performed  the  service  were  the  only  ones 
ready  to  make  the  effort  or  encounter  the  peril.^  But  it  has  been 
held  that  only  those  of  the  crew  of  a  light  ship  who  actually  per- 
form a  salvage  service  are  entitled  to  compensation.^ 

If  the  crew  of  a  ship  which  has  been  wrecked,  and  who  are  now 
on  board  another  ship  as  passengers,  as  a  part  of  the  crew  of  this 


1  McGinnifl  v.  The  Steamboat  Pontiac,  1  Newb.  Adm.  ISO,  5  McLean,  C.  C.  859. 
The  libellant  in  this  case,  took  charge  of  the  yessel  while  she  was  in  a  position  of  dan- 
ger in  the  ice,  on  the  Ohio  river.  The  court  admitted  the  propriety  of  the  general  mle, 
bnt  held,  that  it  conld  not  apply,  as  the  libellant  was  passenger  on  board  of  another 
boat,  and  conid  have  had  no  agencj  in  bringing  the  Pontiac  into  the  position  of  danger 
in  which  she  was  placed. 

*  The  Governor  Raffles,  2  Dods.  14. 

*  The  Trelawney,  4  Rob.  Adm.  223. 

*  The  Mountaineer,  2  W.  Rob.  7;  The  Centurion,  Ware,  477,  488.  In  The  Balti- 
more, 2  Dods.  132,  equal  salvage  was  decreed  to  those  who  went  on  board  the  vessel 
saved,  and  to  those  who  remained  but  were  willing  to  go ;  and  to  one  who  was  not  will- 
ing  to  go,  nothing  was  given.  Bnt  it  is  manifest  that  as  every  salvor  must  be  rewarded 
according  to  the  labor  and  peril  he  undergoes,  those  who  leave  their  own  ship  should 
generally  be  entitled  to  more  than  those  who  remain.  See  The  Jane,  2  Hagg.  Adm. 
838 ;  The  Sarah  Jane,  2  W.  Rob.  110,  115 ;  The  Ship  Henry  Ewbank,  1  Sumner,  400,. 
481 ;  The  Roe,  1  Swabey,  Adm.  84;  The  Janet  Biitchell,  1  Swabey,  Adm.  III. 

fi  The  Emma,  8  W.  Rob.  151. 
VOL.  n.  61 
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ship,  render  salvage  services  to  a  third  ship  and  property,  they 
are  entitled  to  a  share  of  the  salvage.^ 

So  it  would  doubtless  be  with  passengers  of  any  description  ;* 
but  a  passenger  is  not,  it  has  been  held,  allowed  any  salvage  for 
services  rendered  to  the  ship  in  which  he  is,  because  that  is  his 
duty.^  It  is  obvious,  however,  that  while  this  may  be  generally 
true,  yet,  as  in  the  case  of  a  seaman,  extraordinary  services  may 
give  a  salvage  claim,  and  certainly  the  passenger  would  not  be 
held  as  bound  to  all  the  duty  of  a  seaman  ;^  and  if  his  relation 
as  passenger  to  the  ship  is  dissolved,  he  may  then  perform  a  sal- 
vage service.^  So  if  a  ship  be  abandoned  at  sea,  and  deserted 
by  all  her  crew  save  one  or  two,  and  there  remain  on  board  and 
save,  or  help  materially  in  saving  the  property,  they  are  salvors.^ 

A  pilot,  acting  within  the  line  of  his  duty,  cannot  entitle  him- 
self to  claim  as  salvor,  by  any  exertions  or  any  service  as  pilot, 


1  The  Salacia,  2  Hagg.  Adm.  262.  269.  In  The  Two  Friends,  2  W.  Bob.  349,  oo- 
carred  the  curious  case  of  two  vessels  being  abandoned  by  their  crews  at  sea,  and  the 
crew  of  the  first  finding  the  second  vessel  and  saving  her.  The  court  considered  that 
as  they  thereby  saved  their  own  lives,  it  was  a  case  of  mntnal  benefit,  and,  the  property 
being  worth  dCl,237,  decreed  £300. 

<  Bond  V.  The  Brig  Cora,  2  Wash.  C.  C.  80 ;  McGinnis  v.  The  Steamboat  Pontiac, 
1  Newb.  Adm.  130,  5  McLean,  C.  C.  359.  In  The  Hope,  3  Hagg.  Adm.  423,  com- 
pensation was  allowed  to  the  passengers,  on  the  ground  that  "  they  were  delayed  and 
experienced  some  inconvenience." 

<  The  Branston,  2  Hagg.  Adm.  3,  note.    See  next  note. 

*  Newman  v.  Walters,  3  B.  &  P.  612.  In  this  case  the  ship  was  in  danger,  and  the 
captain  and  part  of  the  crew  leffc  her.  A  passenger  who  had  been  a  sea-captain  took 
the  command,  and,  with  the  aid  of  the  rest  of  the  crew,  brought  the  vessel  safely  into  port 
Held  that  ho  was  entitled  to  claim  salvage.  But  in  the  Branston,  2  Hagg.  Adm.  3, 
note,  salvage  was  refused  in  a  case  where  a  passenger  on  board,  a  lieutenant  in  the  roy- 
al navy,  contributed  his  assistance  when  the  vessel  was  in  distress. 

A  The  Two  Friends,  1  Bob.  Adm.  271,  285 ;  Clayton  v.  Ship  Harmony,  1  Pet. 
Adm.  70. 

^  Mason  i;.  Ship  Blaireau,  2  Cranch,  240.  The  decision  in  this  case  proceeded  en- 
tirely on  the  ground  that  by  the  abandonment  of  the  vessel  by  the  captain  and  crew, 
the  duty  of  the  mariner  who  had  been  left  on  board  by  accident  ceased.  In  The  Flor- 
ence, £ng.  Adm.  1853,  20  £ng.  L.  &  £q.  607,  it  was  held  that  if  a  vessel  is  abandoned 
at  sea  sine  animo  reoertendi,  the  contract  of  the  crew  is  at  an  end;  and  if  they  afterwards 
succeed  in  saving  the  vessel,  they  are  entitled  to  compensation  as  salvors.  The  learned 
judge  said,  however,  that  he  confined  his  decision  to  the  case  of  an  abandonment  at 
sea,  and  did  not  intend  that  it  should  apply  to  leaving  the  ship  on  the  coast,  where 
there  might  exist  a  fair  intention  of  returning.  See  Taylor  v.  Ship  Cato,  1  Pet.  Adm. 
48.  In  Montgomery  v.  The  T.  P.  Leathers,  1  Newb.  Adm.  421 ,  it  was  held  that  where 
a  steamboat  which  was  on  fire,  was  surrendered  by  the  captain  to  the  master  of  another 
boat,  the  contract  of  a  pilot  on  board  was  dissolved,  and  he  might  be  a  salvor. 
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although  he  may  become,  like  any  other  person,  a  salvor,  if 
he  performs  extraordinary  services,  outside  of  the  line  of  his 
duty.  And  if  persons  assume  the  character  of  pilots,  and  act 
as  such,  they  must  be  compensated  as  such,  and  not  as  sal- 
vors.i  In  England  it  would  appear  that  formerly  extra  efforts 
and  exertions  on  the  part  of  pilots,  were  compensated  as  such, 
and  not  as  salvage.^  Now,  however,  pilotage  is  defined  to  be 
"the  conducting  a  vessel  into  port  in  the  ordinary  and  common 
course  of  navigation,"  and  it  is  said  not  to  be  simple  pilotage 
"  when  a  vfessel,  from  real  danger,  or  from  what  may  afterwards 
turn  out  to  be  an  unfounded  alarm,  is  seeking  a  port  of  safety, 
out  of  the  course  of  her  intended  voyage."  ^  And  as  the  English 
pilot  laws  do  not  provide  for  any  extra  compensation,  the  courts 
have  felt  themselves  bound  to  reward  all  efforts  beyond  the  duty 
of  a  pilot,  by  a  compensation  as  salvage.^  And  it  has  been  held 
that  when  pilotage  services  are  performed  in  a  place  where  there 
are  no  licensed  pilots,  they  are  to  be  compensated  for  as  salvage 
when   voluntarily  performed   by  others.^    But  we   should  not 


1  The  Camberland,  9  Jurist,  191 ;  The  Johannes,  6  Notes  of  Cases,  288.  In  The 
City  of  Edinburgh,  2  Hagg.  Adm.  333,  the  vessel  was  off  the  coast  in  a  storm  two  days, 
with  a  signal  for  a  pilot  flying.  None,  however,  went  to  her  till  the  third  day,  after  the 
storm-  had  abated.  They  then  claimed  salvage  on  the  ground  that  they  had  signalled 
the  captain  to  go  back  on  his  first  entering  the  harbor,  on  the  first  day  of  the  storm, 
that  they  had  continued  on  the  watch  for  two  nights,  and  had  been  prevented  from  go- 
ing off  only  by  the  violence  of  the  storm.  The  Trinity  Masters  being  of  the  opinioa 
that  the  attempt  to  go  to  the  vessel  should  have  been  made,  the  court  held  that  no  sal- 
vage service  had  been  rendered.  In  The  Jonge  Andries,  1  Swabey,  Adm.  226,  229, 
Dr.  Ltuhington  considered  the  law  to  bo  that  if  a  pilot  went  on  board  a  vessel  in  distress 
he  might  claim  as  salvor,  but  that  if  he  were  engaged  to  take  the  vessel  into  port  he 
could  not  claim  additional  compensation  if,  in  consequence  of  the  weather  becoming 
more  boisterous,  he  should  perform  additional  services.  This  case  was  affirmed  on 
appeal,  1  Swabey,  Adm.  303. 

'The  Enterprise,  and  The  Columbus,  2  Hagg.  Adm.  178,  note,  decided  in  1828.  In 
The  Fnnchal,  3  Hagg.  Adm.  386,  note,  where  three  smacks  piloted  a  vessel  out  of  an 
unfrequented  channel  at  the  mouth  of  the  Thames  to  the  Nore,  on  a  moonlight  night, 
the  vessel  being  uninjured  and  preparing  to  anchor,  knowing  her  situation,  it  was  held 
that  this  was  a  mere  pilotage  service.    See  also.  The  Branken  Moor,  3  Hagg.  Adm.  373. 

*  The  Elizabeth,  8  Jurist,  365.    See  also,  cases  in  next  note. 

*  The  Frederick,  1  W.  Rob.  16  ;  The  Hebe,  2  W.  Rob.  246;  The  Joseph  Harvey, 
1  Rob.  Adm.  306 ;  The  Elisabeth,  8  Jurist,  365 ;  The  Persia,  1  Spinks,  Adm.  166  ; 
The  Industry,  3  Hagg.  Adm.  203,  where  it  is  held  to  be  no  part  of  the  duty  of  a  pilot 
to  tow  a  vessel.  In  The  King  Oscar,  6  Notes  of  Cases,  284,  and  in  The  Hedwig,  1 
Spinks,  Adm.  19,  the  general  doctrine  was  applied  to  a  foreign  vessel. 

^  The  Roseftiaugh,  1  Spinks,  Adm.  267. 
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consider  that  this  would  be  so  if  an  agreement  was  made  to 
act  as  pilot^ 

In  this  country,  as  we  remarked  in  our  first  volume,^  the  States 
are  authorized  by  an  act  of  congress  to  make  their  own  pilotage 
laws,  and  questions  under  these  laws  are  cognizable  both  in  the 
State  and  in  the  United  States  courts.  Most  of  these  laws  make 
it  part  of  the  duty  of  a  pilot  to  assist  vessels  in  distress,  and 
either  give  the  rate  of  the  extra  compensation  to  be  awarded,  or 
point  out  the  tribunal  which  shall  determine  the  amount  due. 
Extra  services  are,  therefore,  in  this  country  generally  considered 
as  such,  and  not  as  salvage  services,^  and  this  has  been  so  held 
even  where  there  is  no  statute  law  applicable  to  the  case.^ 

In  some  cases,  however,  extra  services  are  considered  as  sal- 
vage,^ even  though  the  pilot  could  have  recovered  his  extra 
compensation  under  a  State  statute.^  So  an  officer  of  the  cus- 
toms who  renders  extraordinary  assistance,  outside  the  bounds  of 
his  official  duty,  may  claim  as  salvor.^ 


1  See  The  Jonge  Andries,  1  Svabej,  Adm.  226,  affirmed  on  appeal,  1  Swabej^, 
Adm.  303. 

«  Vol.  L  p.  479. 

*  Dulany  V.  Sloop  Peragio,  Bee,  212 ;  Dexter  v.  The  Bark  Richmond,  4  Law  Re- 
-porter,  20 ;  Schooner  Wave  v.  Hjer,  2  Paine,  C.  C.  131.  And  in  Callagan  v,  Hallett,  1 
Caines,  104,  where  the  vessel  was  on  shore,  and  the  master  made  an  agreement  with  a 
pilot  to  get  her  off  for  $500,  and  take  her  into  port,  the  court  refused  to  enforce  it, 
on  the  ground  that  the  pilot  was  bound  to  render  assistance,  and  could  reoover  an 
adequate  compensation  in  the  manner  pointed  out  by  the  statute. 

*  Love  V.  Hinckley,  Abbott,  Adm.  436. 
^Hand  v.  The  Elvira,  Gilpin,  60. 

^  Hobart  v.  Drogan,  10  Pet  108.  In  New  York  some  importance  seems  to  be  at- 
tached to  the  question  whether  the  vessel  is  afloat  at  the  time  of  the  service  rendered. 
Thus  in  Lea  v.  Ship  Alexander,  2  Paine,  C.  C.  466,  it  was  held  that  where  a  vessel  is 
on  a  shoal  and  is  got  off  by  a  pilot,  he  is  entitled  to  claim  salvage,  on  the  ground  that 
it  is  not  in  the  line  of  the  duty  of  a  pilot  to  do  more  than  navigate  a  vessel  when  she  is 
afloat.  For  no  other  reason  could  salvage  have  been  refused  in  the  case  of  Schooner 
Wave  V,  Hyer,  2  Paine,  C.  C.  131.  In  this  case  the  vessel  while  going  out  of  the  har- 
bor in  winter  was  injured  by  the  ice,  and  when  near  Sandy  Hook  was  nearly  full  of 
water.  She  was  saved  by  the  exertions  of  a  pilot  boat  which  was  bound  in.  The 
court  held  that  this  was  not  a  case  of  salvage,  but  of  pilotage  only.  And  in  Hope  v. 
Brig  Dido,  2  Paine,  C.  C.  243,  where  a  vessel  was  met  with  at  sea  without  a  rudder,  it 
was  held  that  if  she  was  thereby  rendered  innavigable  it  was  a  salvage  service,  but  not 
otherwise ;  and  it  was  said  that  before  pilots  can  be  salvors  they  must  discharge  their 
duties  as  pilots,  and  there  must  be  efforts,  perils  to  be  encountered,  and  labor  and  skill 
out  of  the  line  of  their  dnty. 

7  Le  Tigre,  3  Wash.  C.  C.  567.  Washington,  J.,  in  this  case  said :  ''We  have  no 
doubt>  that  if  a  collector,  or  other  revenue  officer,  intending  to  act  in  tile  line  of  his 
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So  may  a  magistrate,  under  similar  circumstances.^  And  the 
agent  of  Lloyd's,^  or  of  American  insurance  companies,  or  even 
one  who  is  the  especial  agent  of  the  owners,  for  the  very  purpose 
of  recovering  the  ship  and  cargo,  may  nevertheless  perform  ser- 
vices which  will  make  him  a  salvor.^  A  prize  ship  in  distress, 
if  saved  and  brought  into  port  by  strangers,  will  be  held  sub- 
ject  to  salvage ;  and  after  deducting  salvage,  the  proceeds  will  be 
restored  to  those  who  were  in  possession  of  her.^ 

The  officers  and  crew  of  our  national  vessels  are  so  far  bound 
to  rescue  a  vessel  from  mutineers,  that  they  are  not  entitled  to 
claim  salvage  for  such  a  service,^  unless,  perhaps,  where  they  in- 
cur great  personal  danger  and  use  great  exertions  in  the  perform- 
ance  of  the  service.  But  for  an  ordinary  salvage  service  they  are 
clearly  entitled  to  compensation.^    But  as  their  time  and  the 


official  daty,  but  mistaking  the  law  and  transcending  his  aathoritj,  is  the  meritorions 
caose  of.  saving  property  to  the  owner,  he  is  not  precluded  on  acooant  of  the  motive 
which  actuated  him,  from  claiming  salvage." 

^  See  the  case  cited  bj  Dr.  Loshington,  in  The  Purissima  Concepcion,  3  W.  Rob. 
181, 184.  But  in  The  Aquila,  1  Rob.  Adm.  37,  46,  Sir  W.  Scott  held  that  a  magis- 
trate who  gave  notice  of  the  disaster  to  the  consul  of  the  country  to  which  the  vessel 
belonged,  and  to  Lloyd's,  and  who  administered  an  oath  to  fifteen  men  whom  he  sent  to 
assist  the  vessel,  was  not  entitled  to  claim  as  a  salvor. 

^  The  Lord  Cranstoun,  cited  2  Hagg.  Adm.  207 ;  The  Purissima  Conoepcion,  3  W. 
Rob.  181.  But  see  The  Lively,  3  W.  Rob.  64.  The  case  of  The  Purissima  Concepcion 
came  before  the  court  again,  7  Notes  of  Cases,  503,  and  the  learned  judge  said  that  the 
case  must  not  be  taken  as  a  precedent ;  and  only  a  small  amount  was  allowed.  In  The 
Traveller,  3  Hagg.  Adm.  370,  where  assistance  was  rendered  to  a  vessel  by  a  steamer 
belonging  to  Lloyd's  agent,  the  court  said  that  this  circumstance  would  not  affect  the 
claim . 

*  The  Happy  Returp,  2  Hagg.  Adm.  198;  The  Favorite,  2  W.  Rob.  255,  259. 

*  Booth  V.  Sch.  L'Esperanza,  Bee,  Adm.  92^ 

*  The  Francis  and  Eliza,  2  Dods.  115.  But  see  United  States  t;.  The  Amistad,  15 
Pet.  518. 

>  The  Lord  Nelson,  Edw.  Adm.  79 ;  The  Pensamento  Feliz,  Edw.  Adm.  115 ;  The 
Gage,  6  Rob.  Adm.  273;  The  Louisa,  1  Dods.  317;  The  Mary  Ann,  1  Hagg.  Adm. 
158;  The  Thetis,  3  Hagg.  Adm.  14;  The  Elwell  Grove,  id.  209;  L'Esperance,  1 
Dods.  46;  The  Wilsons,  1  W.  Rob.  172 ;  The  Iodine,  3  Notes  of  Cases,  140 ;  The 
Charlotte  Wylie,  2  W.  Rob.  495.  In  Robson  v.  The  Huntress,  2  Wallace,  C.  C.  59, 
a  salvage  service  performed  by  an  English  man-of-war  to  an  American  brig  on  the 
coast  of  Africa,  was  compensated  for.  In  The  Lustre,  3  Hagg.  Adm.  154,  the  use  of  a 
government  steamer  was  allowed  by  the  admiral,  "  upon  the  express  stipulation  and 
condition  that  the  owners  and  underwriters  would  be  answerable  for  the  payment  of  the 
stores  expended  or  damaged."  It  was  held  that  this  agreement  did  not  bar  the  right  of 
the  officers  and  crew  to  salvage  compensation.  In  The  Rosalie,  1  Spinks,  Adm.  168, 
25  Eng.  L.  &  Eq.  605,  which  was  probably  the  last  case  in  England  on  this  subject 
prior  to  the  statute,  referred  to  infra,  Dr.  LushingUm  expressed  himself  to  be  strongly 
in  fiEivor  of  allowing  national  vessels  to  claim  as  salvors. 

51* 
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property  which  they  subject  to  risk  belong  to  governmeDt,  their 
compensation  is  less  than  it  would  otherwise  be ;  ^  and  the  gov- 
ernment is  allowed  for  the  pay,  victuallingf  and  wear  and  tear  of 
the  ship,  while  employed  in  a  salvage  service.^ 

In  England  the  right  of  its  vessels  of  war  to  sue  as  salvors,  ex- 
cept in  certain  instances,  is  taken  away  by  statute,  unless  the  ad- 
miralty gives  its  consent'  But  in  this  country,  although  it  is 
very  unusual  for  our  ships  of  war  to  claim  salvage,  we  know  of 
no  law  which  would  prevent  them  from  so  doing.^    So  in  respect 


1  The  Clifton,  3  Hagg.  Adm.  117 ;  The  Rapid,  id.  419. 

*  The  Thetis,  3  Hogg.  Adm.  U. 

"  Merchants'  Shipping  Act  of  1854,  17  and  18  Vict.  c.  104,  S  ^84,  and  seq.  The 
coart  took  jurisdiction  nnder  this  act,  with  the  oonaent  of  the  Lords  of  the  Admiraltf, 
in  the  cases  of  The  Earl  of  Eglinton,  1  Swabey,  Adm.  7,  and  of  The  Maiy  Pleasanu, 
1  Swabey,  Adm.  224. 

*  The  Act  of  Dec.  22, 1837,  ch.  1,  5  U.  S.  StaU.  at  Large,  208,  aathorizest  he  Pre*- 
ident  to  cause  a  snitahle  number  of  public  Tesseis  to  cruise  upon  the  coast  in  the  severe 
portion  of  the  season,  to  afford  aid  to  vesseb  in  distress.  While  engaged  in  such  a 
service  we  presume  that  thej  would  not  be  entitled  to  claim  any  extra  compensation ; 
but  we  know  of  no  law  that  would  prevent  their  acting  as  salvors  at  any  other  time. 
This  question  has  been  several  times  considered  by  the  attorneys-general  of  the  United 
States,  and  opinions  have  been  given  to  the  following  efieci.  In  1824,  Mr.  Wirt  gave 
an  opinion  that  a  United  States  vessel  was  not  entitled  as  against  government  to  sal- 
vage  for  saving  property  of  the  United  States,  wrecked  on  Florida  Keef.  1  Attorney- 
Qen.  Opin.  675.  In  1849,  Mr.  Reverdy  Johnson  gave  an  opinion  in  favor  of  the  right  of 
an  American  vessel  of  war  to  claim  salvage  for  assisting  a  Ftench  ship.  5  Attorney- 
Gen.  Opin.  116.  In  1856,  the  qnestion  was  presented  to  Mr.  Caleb  Ctuhing,  whether 
the  officers  and  crew  of  a  coast  survey  steamer  had  any  right  to  receive  and  retain  for 
their  own  use,  salvage  for  assistance  rendered  to  a  merchant  vessel  of  the  United 
States.  This  learned  jurist  doubted  whether  any  compensation  could  be  granted  with- 
out the  consent  of  the  executive.  This  doubt  was  founded  on  the  langnage  of  Bfr. 
Justice  Story  in  the  case  of  United  States  v.  The  Amistad,  15  Pet  516,  597,  whldi 
was :  "  As  to  the  claim  of  Lieutenant  Gedney  for  the  salvage  service,  it  is  understood  that 
the  United  States  do  not  now  desire  to  interpose  any  obstacle  to  the  allowance  of  it,  if 
it  is  deemed  reasonable  by  the  court."  The  opinion  was  also  given  to  the  Secretary  of 
the  Treasury,  that  he  might  by  standing  regnhitions  forbid  the  demand  of  salvage  by 
any  public  ship  under  the  orders  of  the  treasury  department.  7  Attorney-Gen.  Opin. 
756.  In  1851,  in  the  case  of  The  Josephine,  2  Blatchf.  C.  C.  322,  Mr.  Justice  Nebon 
was  of  the  opinion  that  cases  might  exist  in  which  seamen  on  board  a  man-ofwar  might 
claim  salvage,  notwithstanding  general  instructions  to  the  contrary  from  the  govern- 
ment ;  but  held  that,  "  In  such  cases,  something  more  than  the  usual  peril  should  be 
encountered  by  the  officers  and  crew,  and  an  extraordinary  service  should  be  rendered, 
exceeding  the  duty  imposed  upon  them  by  their  employment  in  the  public  service  and 
the  special  instructions  of  the  government  on  the  subject.  Ordinary  service  in  rescuing 
American  vessels  in  distress,  requiring  no  great  hardship  or  peril  on  the  part  of  the  offi- 
cers and  crew,  would  seem  to  foil  directly  within  the  line  of  the  general  duty  thus  en- 
joined.   It  is  a  service  bestowed  by  the  government  for  the  protection  and  enooniag^- 
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to  the  coast  guard  in  England.     It  is  appointed  to  protect  the 
revenue  and  to  prevent  smuggling,  and,  although  paid  by  the  ^ 
public,  yet  the  persons  who  compose  it  have  a  clear  right  to  sal- 
vage compensation  if  they  perform  salvage  services.^ 

It  has  been  said  that  effective  services  by  steamboats  should 
be  particularly  encouraged;  and  one  obvious  reason  for  this 
would  be,  that  it  is  wise  to  offer  a  particular  inducement  to  those 
whose  services  might  often  be  particularly  useful  from  their  coiti- 
parative  independence  of  wind  and  tide.^  If  the  service  is  merely 
one  of  ordinary  towage,  as  a  general  rule,  only  the  usual  towage 
compensation  is  to  be  given.^  But  if  a  vessel  is  in  distress,  and 
in  such  a  condition  that  a  salvage  service  can  be  performed,  it  is 
no  less  a  salvage  service  when  performed  by  a  steamer  because 
she  can  do  it  with  more  safety  to  herself  than  a  sailing  vessel 
could.* 


meat  of  its  commercial  marine,  and  the  right  to  impose  this  daty  on  government 
yeseels  is  too  clear  to  be  controverted.  Great  and  extraordinary  service  and  peril  in 
rescuing  a  vessel  and  her  cargo  would  present  a  different  question,  and  stand  upon 
different  principles  and  policy.  Such  acts  should  of  themselves  be  the  subject  of  reward 
and  encouragementi  and  would  not  be  necessarily  comprehended  in  the  duty  resulting 
from  the  public  employment  of  the  persons  rendering  it,  or  from  the  instructions  of  the 
government."  It  may  also  be  remarked,  that  by  a  United  States  statute,  as  we  shall 
see  hereafter,  salvage  is  allowed  national  vessels  for  recapturing  property  of  the  United 
States. 

^  The  Ocean,  Eng.  Adm.  1838,  2  Monthly  Law  Magazine,  441. 

3  The  Baikes,  1  Hagg.  Adm.  246,  decided  in  1824.  This  is  said  to  be  the  first  case 
in  which  a  steam  vessel  claimed  salvage.  See  also,  Brooks  v.  The  Wm.  Penn,  U.  S. 
C.  C,  South  Carolina,  1  Am.  Law  Register,  584. 

*  The  Princess  Alice,  3  W.  Rob.  138 ;  The  Harbinger,  20  Eng.  L.  &  Eq.  641 ;  The 
Albion,  2  Hagg.  Adm.  180,  note.  Where  a  steam-tug  goes  out  of  port  for  the  express 
purpose  of  towing  a  particular  vessel  in,  under  circumstances  which  make  it  a  mere 
towage  service,  it  seems  that  the  expense  and  time  of  going  out  are  to  be  compensated 
for  as  well  as  the  actual  labor  of  towage.  The  Graces,  2  W.  Rob.  294.  In  The  Red 
Rover,  3  W.  Rob.  150,  a  fishing  vessel  was  struck  by  a  flaw  of  wind,  and  her  masts 
blown  overboard.  The  weather  afterwards  being  fine,  she  was  towed  by  another  fishing 
smack  into  a  port  of  safety.  The  court  considered  it  a  salvage  service,  but  of  so  trivial 
a  nature  that  only  five  pounds,  without  costs,  were  awarded.  The  value  of  the  vessel 
was  £100.  In  Stevens  v.  The  Steamboat  S.  W.  Downs,  1  Newb.  Adm.  458,  where  a 
steamboat  towed  another  from  the  wharf  to  a  place  of  safety,  and  thus  prevented  her 
from  coming  in  contact  with  another  steamer  on  fire,  it  was  held  that  she  was  not  to  be 
regarded  as  a  salvor ;  bnt  was  entitled  to  greater  compensation  than  a  qucmtum  menut, 
Stevens  v.  The  Steamboat  S.  W.  Downs,  1  Newb.  Adm.  458. 

*  The  United  Kingdom,  3  Hagg.  Adm.  401,  note;  The  London  Merchant,  id.  394; 
The  Meg  Merrilies,  id.  846 ;  The  Traveller,  id.  370 ;  The  Eari  Grey,  id.  363 ;  The 
Isabella,  id.  427;  The  Reward,  1  W.  Rob.  174, 177;  The  Eilby,  26  Eng.  L.  &Eq. 
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As  a  general  rule,  none  can   claim   salvage,  who  did  not 
directly  aid  and  participate  Jn  the  salvage  service,  or  promote 
those  services  by  doing  the  work  of  those  rendering  them,^  as  ia 
the  case  with  that  part  of  the  crew  who  are  left  behind.^    An 
exception,  and  a  liberal  one,  is  usually  made  in  favor  of  the 
owners  of  the  saving  vessel,  who  are  not  only  entitled  to  claim 
compensation  for  stores,  etc.,  supplied,  but  salvage  compensation 
in  addition.^    But  the  owner  of  the  cargo  has  no  claim  for  sal- 
vage,* unless  the  stoppage  and  deviation  for  the  purpose  of  the 
salvage  were  authorized  by  him.^     Otherwise,  his  remedy  for 
any  loss  caused  by  the  deviation  is  only  against  the  owner  oi 
master.^ 


596,  note ;  The  KiDgaiock,  1  Spinks,  Adm.  263,  26  Eng.  L.  ^  Eq.  596  ;  The  Medora, 
I  SpinkB,  Adm.  17 ;  The  Charles  Adolphe,  1  Swahey,  Adm.  153;  The  H.  B.  Foster, 
Abbott,  Adm.  222 ;  Hennessy  v.  Ship  Venailles,  1  CartU,  C.  C.  353 ;  The  Inde- 
pendence, 2  Cartis,  C.  C.  350. 

^  The  Vine,  2  Hagg.  Adm.  1.  The  claim  of  an  officer  of  the  coast  gnard  who  per- 
mitted his  men  to  render  assistance  to  a  vessel,  but  did  nothing  himself,  was  in  thtt 
case  denied.  See  also.  The  Charlotte,  3  W.  Rob.  68 ;  Waterbary  v.  Myrick,  Blatchf. 
&  H.  Adm.  34.  And  underwriters  who  employ  a  vessel  to  go  to  the  assistance  of 
property  which  they  have  insured,  are'  not  entitled  to  claim  as  salvors.  The  Pickwick, 
20  £ng.  L.  &  Eq.  628.  The  claim  of  the  admiral  of  a  station  is  refused  in  case  of 
recapture,  unless  he  has  the  right  by  statute.  The  Calypso,. 2  Hagg.  Adm.  209.  See 
also.  The  Thetis,  3  Hagg.  Adm.  U,  48,  58,  63. 

3  See  ante,  p.  602,  n.  4. 

*  The  San  Bemado,  1  Rob.  Adm.  178 ;  The  Jane,  2  Hagg.  Adm.  338 ;  The  Sala- 
cia,  id.  262,  264;  The  Martha,  3  id.  434;  The  Roe,  1  Swabey,  Adm.  84;  The  Janet 
Mitchell,  id.  Ill ;  The  Perla,  id.  230;  Evans  v.  The  Ship  Charles,  1  Newb.  Adm. 
329;  The  Baltimore,  2  Dods.  132;  The  Nathaniel  Hooper,  3  Sumner,  54S.  In 
Waterbury  v.  Myrick,  Blatchf.  &  H.  Adm.  34,  the  master  left  the  vessel  at  her  out> 
ward  port,  neglected  the  sale  of  the  cargo  belonging  to  the  ship-owner  and  other  ship- 
]>ers,  pledged  part  of  the  cargo,  and  with  the  proceeds  hired  another  vessel  and  per^ 
formed  a  salvage  service.  The  court  held  that  the  owners  of  the  vessel  were  not  en^ 
tied  to  participate  in  the  results  of  this  adventure,  because  their  vessel  had  not  been 
used,  and  that  their  remedy  against  the  master  for  the  breach  of  his  duty  in  selling  tibA 
cargo  was  in  a  court  of  common  law.    See  also,  post,  p.  622. 

*  The  Ship  Nathaniel  Hooper,  3  Sumner,  542 ;  Bond  v.  Brig  Cora,  2  Pet.  Adm. 
361 ;  Taylor  v.  Ship  Cato,  1  Pet.  Adm.  48,  67. 

*  Mason  v.  Ship  Blaireau,  2  Cranch,  240. 

^  The  reason  given  for  making  a  distinction  between  the  owner  of  the  ship  and  ^lA 
owner  of  the  cargo,  is,  that  the  latter  has  his  remedy  in  case  of  a  deviation  ag^nst  the 
owner  of  the  vessel,  or  against  the  ship  in  rem,  so  that  i^lthough  his  insurance  is  for- 
feited, he  incurs  no  loss,  because  by  the  deviation  the  owner  of  the  ship  becx>ines  an 
insurer.  But  if  the  doctrine  of  Dr.  Lushington  be  correct,  that  every  owner  is  to  be 
treated  as  uninsured,  there  would  seem  to  be  no  difference  between  them  in  this  reapiecl. 
See  The  Deveron,  1  W.  Rob.  180.    And  as  the  liability  of  the  owner  is  now  so  madi 
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The  lord  of  a  manor  cannot  claim  salvage  for  taking  against 
the  consent  of  the  owner,  aild  preserving  parts  of  a  ship  thrown 
up  by  the  sea  upon  his  land,  when  the  servants  of  the  owner  are 
there  to  take  care  of  it  for  him.^  It  does  not  detract  from  the 
merit  of  a  service  rendered  by  salvors,  that  they  acted  under 
the  direction  of  an  officer  in  the  navy,  who  held  an  official  ap- 
pointm*ent  at  the  place  where  the  service  was  performed.^ 

It  has  been  said  that  the  charterers  of  a  vessel  are  not,  except 
under  very  special  circumstances,  entitled  to  the  salvage  earned 
by  the  vessel ;  ^  but  we  should  consider  the  rule  to  be,  that  if,  by 
the  terms  of  the  charter-party,  the  vessel  itself  is  let  to  the  char- 
terers, they  should  be  considered  the  owners,  and  as  such  entitle,d 
to  salvage,  but  not,  if  the  use  of  the  vessel  is  all  they  pay  for.^ 


SECTION  in. 


OF  DIFFERENT  SETS  OF  SALVORS. 


Salvors  falling  into  distress  and  saved  by  other  salvors,  do  not 
lose  their  claim ;  but  their  salvors  share  it  with  them  according 
to  their  merit*  But  a  second  set  of  salvors  have  no  right  to  in- 
terfere with  the  first  set,  unless  there  is  reasonable  ground  for 
the  belief,  that  the  first  salvors  alone  cannot  save  the  property.^ 


Kmtled  bj  statute,  it  may  be  a  serious  question  whether  the  risk  of  the  shipper  of 
goods  is  not  sufficiently  great  to  entitle  him  to  some  proportion  of  the  salvage. 

1  Sutton  V.  Buck,  2  Taunt.  301. 

>  The  Persia,  1  Spinks,  Adro.  166. 

*  The  Alfen,  1  Swabej,  Adm.  189.    The  terms  of  the  charter-party  do  not  yery 
clearly  appear  in  the  report  of  this  case. 

*  For  the  difference  between  these  two  modes  of  hiring,  see  ante.  Vol.  I.  p.  232. 

^  The  Ship  Henry  Ewbank,  1  Sumner,  400 ;  The  Jonge  Bastiaan,  5  Rob.  Adm. 
322.  In  The  Watt,  2  W.  Rob.  70,  a  deduction  was  made  from  the  amount  decreed,  to 
coiBpeDsate  for  the  serrices  of  a  steamer  which  completed  the  salvage  seryioe. 

0  Hand  f .  The  Elvira,  Gilpin,  60;  The  Maria,  £dw.  Adm.  175;  The  Blenden  Hall, 
1  I>ods.  414;  The  Eugene,  3  Hagg.  Adm.  156;  The  Samuel,  4  Eng.  L.  &  Eq.  581. 
In  The  Amethyst,  Daveis,  20,  a  wreck  was  discovered  by  three  schooners,  just  before 
ganaet,  suicl  was  boarded  by  one  of  them.  No  one,  however,  remained  on  board  that 
jiusht,  hut  the  three  vessels  lay  by  the  wreck  in  order  to  tow  her  into  port  the  next 
jnomin^-     ^t  daylight  she  was  about  a  mile  from  them,  and  they  proceeded  at  once  to 
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If  the  second  set  of  salvors  can  show  that  their  services  are 
actually  necessary  and  useful,  or  that  valuable  property  has  been 
saved  by  them,  which  otherwise  would  probably  have  been  lost, 
then,  we  should  have  no  doubt,  that  the  second  set  had  estab- 
lished a  salvage  claim,  even  if  the  -first  set  had  opposed  and 
actually  resisted  their  interference.^ 

There  is  also  a  distinction  of  much  importance  to  be  noticed 
in  this  connection.  When  a  vessel  is  derelict,  the  party  first 
taking  possession,  has  a  vested  interest  in  the  property,  and  no 
one  can  interfere  with  him,  except  in  a  case  of  manifest  incom- 
petency on  his  part;  but  in  an  ordinary  case  of  disaster,  when 
the  master  remains  in  command,  it  is  his  province  to  determine 
the  amount  of  assistance  which  is  necessary,  and  the  first  salvors 
have  no  right  to  prevent  other  persons  from  rendering  assistance, 
if  the  master  wishes  such  aid.^ 


take  possession,  bat  before  they  reached  the  wreck,  she  had  been  boarded  bj  persons 
from  another  vessel.  These  thej  displaced,  and  towed  the  vessel  o(f.  Held,  diat  the 
possession  thej  had  taken  the  night  before  was  of  a  sufficiently  continaing  nature,  and 
that  the  stranger  vessel  was  not  entitled  to  any  salvage. 

^  The  Rose  in  June,  cited  2  Ilagg.  Adm.  364  ;  The  Charlotta,  2  Hagg.  Adm.  361 ; 
The  Effort,  3  Hagg.  Adm.  165;  The  Qaeen  Mab,  3  Hagg.  242;  The  Pickwick,  20 
Eng.  L.  &  Eq.  628.  In  The  Dossettei,  10  Jurist,  865,  the  vessel  was  taken  by  the  sal- 
vors and  anchored  in  a  place  of  some  danger,  and  left  there  for  several  honrs,  while  the 
salvprs  went  for  more  ropes  and  spars,  which  were  necessary.  There  was  a  vessel  near 
by,  which  offered  to  furnish  them,  and  if  they  had  been  accepted,  the  vessel  saved  might 
have  been  taken  at  once  to  a  place  of  perfect  safety.  They  were  refused,  and  after 
some  delay,  the  original  salvors  took  the  vessel  to  a  port  of  safety.  It  did  not  appear, 
that  the  delay  produced  any  loss  to  the  vessel,  but  the  court  were  of  the  opinion,  that 
there  was  great  risk  in  leaving  the  vessel  at  anchor  in  an  exposed  situation,  and  dimin- 
ished the  amount  of  salvage  on  that  account.  The  learned  judge  also  stated,  that  if  he 
thought  the  refusal  to  take  the  ropes,  etc.,  from  the  other  vessel,  was  for  the  purpose 
of  preventing  it  from  rendering  any  assistance,  and  thus  obtaining  a  laiger  salvage,  he 
would  have  refused  compensation  altogether.  See  also.  The  Glory,  Eng.  Adm.  1850, 
2  Eng.  L.  &  Eq.  551.  In  this  case,  a  vessel  got  upon  the  sands,  and  the  services  of  a 
steam-tug  wore  refused  by  some  salvors  who  had  tendered  their  aid  to  the  vessel. 
Dr.  LushingtoHf  on  this  account,  gave  the  salvors  but  one  third  of  what  they  would 
otherwise  have  been  entitled  to.  After  stating  the  general  rule,  that  salvors  cannot 
interfere  with  each  other,  the  learned  judge  said :  "  I  cannot  conceive  that  any  notion 
can  be  broached,  more  injurious  to  the  security  of  the  mercantile  navy  of  this  country, 
than  a  notion,  that  because  a  man  happened  first  to  go  aboard  a  vessel,  and  then  a 
steam-tug  was  offered,  he  had  a  right  to  refuse  that  assistance,  and  claim  to  perform 
the  duty  himself,  because  by  possibility,  a  set  of  salvors  might  heave  a  vessel  by  an 
anchor,  or  succeed  in  getting  her  off  the  sand." 

9  The  Dantzic  Packet,  3  Hagg.  Adm.  383 ;  The  Black  Boy,  3  Hagg.  Adm.  386, 
note;  The  Glascow  Packet,  2  W.  Rob.  307;  The  Glory,  Eng.  Adm.,  1850,  2  Eng. 
L.  &  Eq.  551 ;  The  Samuel,  4  Eng.  L.  &  Eq.  581. 
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If  the  first  set  entirely  abandon  the  property,  and  cease  their 
efforts  to  save  it,  and  a  second  and  independent  set  of  salvors 
then  take  hold,  the  first  set  have  no  right  to  return  and  claim 
priority,  and,  indeed,  have  no  right  to  interfere  with  the  second 
set,  without  necessity.^  But  if  the  first  set,  before  they  left  the 
ship  or  goods,  had  materiaUy  benefited  the  same,  and  made  it 
easier  or  more  practicable  to  save  it,  their  claims  would  then, 
undoubtedly,  be  allowed  to  a  proper  extent*  If,  however,  the 
first  set  have,  by  their  carelessness,  injured  the  property,  they  are 
not  entitled  to  salvage;  but  if  the  second  set  have  rendered  effi- 
cient service,  and  are  in  no  way  connected  with  the  damage 
done  by  the  first,  they  are  entitled  to  salvage,  although  they  sue 
in  the  same  cause.^ 

The  second  salvors  cannot  lawfully,  under  any  circumstances, 
make  it  a  condition  of  their  rendering  assistance,  that  the  first 
salvors  shall  abandon  their  claims  to  salvage,  and  any  such  bar- 
gain will  be  disregarded^ 

If  any  persons  intrude  themselves  upon  salvors,  unnecessarily, 
and  without  any  sufficient  reason,  all  the  services  they  perform, 
are  held  to  enure  to  the  benefit  of  the  original  salvors.^ 


SECTION   IV. 

WHAT  AMOUNTS  TO  A  SALVAGE  SERVICE. 

If  the  peril  encountered  be  something  distinctly  beyond  ordi- 
nary danger,  something  which  exposes  the  property  to  destruc- 
tion unless  extraordinary  assistance  be  rendered,  it  is  enough  to 
found  a  claim  for  salvage.  But  if  the  master  can,  by  a  proper 
use  of  the   means   he  possesses,  save   the   property,  the  law 


1  The  India,  1  W.  Rob.  406. 

*  See  The  Jonge  Bastiaan,  5  Rob.  Adm.  322 ;  Cowell  v.  The  Brotben,  Bee,  Adm. 
136 ;  The  Samael,  4  Eng.  L.  &,  Eq.  581. 

»  The  Neptune,  1  W.  Rob.  297. 

*  The  Ship  Henry  Ewbank,  1  Samner,  400,  per  Story,  J. 

B  The  Blenden  Hall,  1  Dods.  414 ;  The  Fleece,  3  W.  Rob.  278 ;  The  Maiy,  2  Wheat 
123 ;  The  Brig  John  Gilpin,  Olcott,  Adm.  77. 
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presumes  that  he  will,  and  that  the  salvors'  interference  was  unnec- 
essary.^    But  even  if  the  master  could  save  the  ship,  the  salvors 
may  show  that  he  would  not  have  done  so.     So,  if  the  salvors 
could  have  prevented  the  wreck  by  timely  assistance,  but  pur- 
posely delayed  this,  they  cannot  be  rewarded  as  salvors.     If  the 
assistance  of  the  salvors  is  requested  by,  and  rendered  to  the 
persons  in  charge  of  another  vessel,  they  cannot  plead  that  they 
are  not  bound  to  pay  for  the  services  rendered,  on  the  ground 
that  the  vessel  would  have  been  saved  if  left  in  her  former  posi- 
tion ;  ^  and  it  is  not  necessary  "  that  the  distress  should  be  actual 
or  immediate,  or  that  the  danger  should  be  imminent  and  abso- 
lute ;  it  will  be  sufficient  if,  at  the  time  the  assistance  is  rendered, 
the  ship  has  encountered  any  damage  or  misfortune  which  might 
possibly  expose  her  to  destruction  if  the  services  were  not  ren- 
dered." ^ 

That  the  property  must  be  actually  saved,  and  saved  by  those 
claiming  to  be  salvors,  in  order  to  lay  the  foundation  for  salvage 
claims  in  admiralty,  is  quite  certain.^  But  this  general  rule 
should,  we  think,  be  qualified  by  saying  that  if  the  party  en- 
counters the  danger,  and  does  all  he  can  to  save  the  vessel,  and 
his  services  tend  in  some  degree  to  preserve  the  vessel,  compensa- 
tion will  be  awarded  to  him,  although  the  vessel  is  mainly  pre- 
served by  other  means.^ 


1  Hand  v.  The  Elvir%  Gilpin,  60,  67. 

2  Stevens  i;.  The  S.  W.  Downs,  1  Newb.  Adm.  458. 
»  The  Charlotte,  3  W.  Rob.  68,  71. 

^  Clarke  v.  Brig  Dodge  Healy,  4  Wash.  C.  C.  651 ;  The  Henry  Ewbank,  1  Sumner, 
400,  416 ;  Montgomery  v.  The  T.  P.  Leathers,  1  Newb.  Adm.  421,  428  ;  Bmerson  v. 
Proceeds  of  The  Bark  Pandora,  I  Newb.  Adm.  438. 

^  Thus  in  McGinnis  v.  The  Steamboat  Pontiac,  1  Newb.  Adm.  130,  5  McLean,  359, 
a  person  was  requested  to  take  charge  of  a  boat  which  was  in  the  ice  in  a  position  of 
great  danger.    He  did  so,  and  did  all  that  could  be  done  under  the  drcumstaQces,  and 
it  was  held,  although  the  boat  was  saved  by  the  peculiar  manner  in  which  the  ice  broke 
up,  that  he  was  entitled  to  salvage.    In  The  Ranger,  9  Jurist,  119,  a  Teasel  negli- 
gently got  upon  the  sands.    Another  vessel  saw  her,  and  at  much  risk  crossed  a  shoal 
part  of  the  sands  and  hastened  to  her  assistance,  but  before  she  arrived,  the  first  vessel 
got  off.    The  court  held  that  as  no  actual  salvage  service  was  rendered^  the  vessel 
could  not  claim  salvage,  but  as  she  was  induced  to  go  to  the  assistance  of  the  one 
on  shore  to  assist  her  when  she  was  in  danger,  and  as  the  danger  was  occasioned  by 
negligence,  the  vessel  was  entitled  to  the  expenses  she  had  incurred.    In  the  case  of 
The  Albion,  3  Hagg.  Adm.  254,  where  a  vessel  attempted  to  assist  another  in  towing 
a  wreck,  but  could  not  render  any  assistance,  Sir  John  NichoU  said :  "  She  is  entitled 
to  some  remuneration :  she  has  the  merit  of  going  to  assist — she  showed  a  willingness. 
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If  the  vessel  be  fraudulently  imperilled  by  the  master,  this 
does  not  defeat  the  claim  of  the  salvors,  unless  they  were  parties 
to  the  fraud,  or  were  cognizant  of  it  while  it  was  going  on,  and 
did  not  interfere  to  prevent  it  as  far  as  they  could,  or  endeavored 
to  conceal  the  master's  misconduct  and  screen  him  from  detec- 
tion.^ 

As  it  is  equally  a  salvage  service,  and  within  admiralty  juris- 
diction, whether  the  service  be  rendered  at  sea,  or  when  the  vessel 
is  wrecked  on  the  coast,^  and  whether  it  be  performed  by  sea- 
men or  by  landsmen ;  ^  so,  in  the  case,  when  the  salvors  neglected 
their  growing  crops  of  cotton,  in  order  to  save  the  property,  this 
fact  was  considered  in  awarding  salvage.*  But  one  whose  ves- 
sel had  been,  lost  while  conveying  the  things  saved  to  another 
place  of  delivery,  is  entitled  only  to  freight,  not  to  salvage.* 

On  the  other  hand,  when  a  barge  was  brought  in  which  was 
found  without  anchor  or  crew,  salvage  was  denied,  because  it 
was  shown  to  be  usual  to  leave  barges  there  in  that  condition,^ 
anck  generally  mere  land  service  in  unlading  a  shipwrecked  ves- 
sel and  superintending  those  unlading  her,  is  not  a  salvage  ser- 
vice.*' If  a  vessel  at  sea  is  short-handed  by  reason  of  sickness, 
and  is  navigated  into  port  by  part  of  the  crew  of  another  vessel, 
this  is  to  b6  treated  as  a  salvage  service.®  But  when  salvors 
found  a  ship  derelict  and  went  on  board,  and  in  their  haste  for- 
got to  take  with  them  a  log  glass,  a  watch,  and  a  chart,  it  was 
held  that  the  officer  of  a  king's  vessel,  who  was  afterwards  re- 
quested to  supply  these  articles,  and  payment  offered,  was  not 


and  her  offer  of  assistance  was  accepted ;  but  it  is  clear  that  she  impeded  the  progress 
of  the  service."  And  £100  was  allowed,  the  value  being  £4,600.  See  also,  The  E. 
U.,  1  Spinks,  Adm.  63;  The  Santipore,  id.  231. 

1  Brcvoor  v.  The  Fair  American,  1  Pet.  Adm.  87,  95. 

^  Stephens  v.  Bales  of  Cotton,  Bee,  170;  The  Jonge  B&itiaan,  5  Rob.  Adm.  322. 

B  Stephens  v.  Bales  of  Cotton,  Bee,  170. 

^  Stephens  v.  Bales  of  Cotton,  Bee,  170. 

^  Stephens  v.  Bales  of  Cotton,  Bee,  170. 

•  The  Upnor,  2  Hagg.  Adm.  3. 

7  The  Watt,  2  W.  Rob.  70.    See  cases  cited  ante,  p.  606,  notes  1  and  2. 

8  Williamson  v.  Brig  Alphonso,  1  Curtis,  C.  C.  376;  The  Active,  1  Eng.  L.  &  Eq. 
644 ;  The  Roe,  1  Swabej,  Adm.  84 ;  Sturtevant  v.  The  Geo.  Nicholaus,  1  Newb. 
Adm.  449.  In  The  Janet  Mitchell,  1  Swabey,  Adm.  Ill,  a  vessel  was  met  with  in  dis- 
tress, her  captain  having  been  drowned,  and  some  one  was  required  to  manage  her. 
The  mate  of  the  vessel  volunteered  his  services,  and  the  vessels  reached  their  ports  in 
safety.    Salvage  was  allowed  to  the  owners,  master,  and  rest  of  the  crew. 

VOL.  n.  52 
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entitled  to  dispossess  the  first  salvors,  on  the  ground  that  they 
could  not  bring  the  vessel  safely  to  port  without  his  assistance.^ 

But  it  is  said  that  a  salvage  service  can  only  be  founded  in 
the  rescuing  of  a  ship  and  cargo  from  some  impending  danger 
or  distress.^  It  would,  therefore,  seem  that  if  part  of  the  crew- 
were  captured,  and  subsequently  recaptured  and  restored  to  their 
vessel,  the  only  claim  of  the  recaptors  would  be  on  the  ground 
of  supplying  the  deficiency  in  the  number  of  the  crew  occa- 
sioned by  the  capture.^ 

Compensation  has  been  granted  for  keeping  near  a  vessel  in 
distress,  at  the  earnest  request  of  her  master  and  crew,  although 
but  little  aid  was  rendered.^  If  a  vessel  is  stranded  near  her 
port  of  destination,  and  it  becomes  necessary  to  transship  the 
cargo,  this  is  a  salvage  service.^  So,  if  a  vessel  in  distress  'is 
boarded  at  some  risk  by  a  fishing  smack,  and  an  order  for  a 
steamer  taken,  compensation  as  salvage  is  allowed.^  And  gen- 
erally the  court  may  give  compensation,  in  the  nature  of  salvage, 
for  services  which  fall  below  those  necessary  to  found  a  sirict 
salvage  claimJ 

In  a  case  where  some  shipwrecked  mariners  were  taken  from 
a  ship  which  had  rescued  them,  and  they  brought  with  them  a 
bag  of  gold,  which  was  taken  on  board  the  vessel,  it  was  held 
that,  although  this  last  vessel  was  not  entitled  to  claim  salvage, 
the  persons  and  property  being  in  no  danger  at  the  time,  yet  that 
a  compensation  was  due  beyond  mere  freight  money.^  And 
salvage  has  been  awarded  for  rescuing  a  raft  of  timber  which 
was  floating  out  to  sea.^ 


1  The  Blenden  Hall,  1  Dods.  Adm.  414,  419. 

«  The  Mary,  1  W.  Rob.  448,  457. 

'  The  Mary,  1  W.  Rob.  448.  The  master  and  part  of  the  crew  in  this  caae  had 
been  taken  by  pirates,  and  the  vessel  at  the  time  she  was  discovered  by  the  alleged 
salvors  was  in  the  ofBng  with  a  signal- of  distress  flying.  They  went  out  to  her  and 
brought  her  safely  in,  and  afterwards  joined  in  an  expedition  against  the  pirates.  The 
master  and  crew  were  ransomed,  and  then  the  pirates  attacked.  The  court  held  that 
salvage  was  only  due  for  conducting  the  vessel  into  harbor. 

*  Allen  V.  Ship  Canada,  Bee,  90. 

*  The  Westminster,  1  Yf.  Rob.  229. 

e  The  Ocean,  2  W.  Rob.  91.    The  value  of  the  ship,  cargo,  and  freight  was  £10,500, 
and  £40  were  allowed. 
7  Geoige  V,  Ship  Arctic,  Bee,  232. 

s  Williams  v.  Box  of  Bullion,  XJ.  S.  D.  C,  Mass.,  6  Law  Reporter,  868. 
»  A  Raft  of  Spars,  Abbott,  Adm.  485. 
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As  a  general  rule,  when  two  vessels  come  into  collision,  they 
are  bound  to  render  assistance  to  each  other  if  necessary  ;  and 
one  aiding  the  other  cannot  generally  claim  salvage,  although 
the  one  assisted  was  the  cause  of  the  accident.^ 


SECTION  V. 


OF  DERELICT. 


As  to  what  is  ^<  derelict "  there  is  no  certain  and  accepted  defi- 
nition ;  and  perhaps  none  better  than  a  vessel  which  is  abandoned 
and  deserted  by  her  crew  without  any  purpose  on  their  part  of 
returning  to  the  ship,  or  any  hope  of  saving  or  recovering  it  by 
their  own  exertions.^  If  so  abandoned,  the  ship  is  derelict, 
although  the  vessel  is  afterwards  saved  by  the  crew  who  left  her, 
they  having  unexpectedly  received  assistance.^ 

If  the  ship  be  only  temporarily  left,  with  the  distinct  purpose 
of  return,  it  is  not  abandoned,  and  therefore  not  derelict^     And 


^  The  Sappho,  1  Swabey,  Adm.  242.  A  small  amoont  of  salvage  was,  however, 
allowed  in  this  case,  thoagh  the  general  rule  was  said  to  be  that  which  we  have  stated 
in  the  text. 

■  The  Aqaila,  1  Rob.  Adm.  37 ;  The  Amethyst,  Daveis,  20 ;  Rowe  i;.  Brig , 

1  Mason,  372;  The  Elizabeth  and  Jane,  Ware,  35;  The  Caroline,  2  W.  Rob.  124 ; 
The  Charlotta,  2  Hagg.  Adm.  361;  The  Effort,  3  Hagg.  Adm.  165;  The  Winsor 
Castle,  2  Notes  of  Cases,  Sopp.  liii. ;  Mason  v.  Ship  Blaireau,  2  Cranch,  J40 ;  The 
Watt,  2  W.  Rob.  70 ;  The  Clarisse,  1  Swabey,  Adm.  129.  In  The  Minerva,  1  Spinks, 
Adm.  271,  a  vessel  was  stranded  on  the  coast,  and  the  crew  in  endeavoring  to  escape, 
were  all  drowned.  The  vessel  was  afterwards  saved,  and  the  coart  held  that  it  was  a 
case  of  derelict. 

'  The  Boston,  1  Snmner,  328.  The  vessel  in  this  case  was  run  into  at  sea.  The 
master  and  crew,  supposing  she  was  aboat  to  fonnder,  took  to  their  boats,  and  after- 
wards met  another  vessel,  by  whose  aid  the  next  day  their  own  vessel  was  broaght  into 
port.    Held  to  be  a  case  of  derelict.    See  also.  The  Florence,  20  Eng.  L.  &  £q.  607. 

*  There  can  be  no  doabt  of  the  general  principle  that  the  master  and  crew  may  leave  a 
vessel,  and  she  cannot  be  considered  as  a  derelict,  if  they  had  the  intention  of  retaming. 
Thus,  if  a  vessel  is  left  at  anchor  in  the  stream  withoat  any  one  on  board,  the  master 
and  crew  having  left  with  the  intention  of  returning,  this  of  coarse  woald  not  be  a 
derelict.  See  The  Upnor,  2  Hagg.  Adm.  3.  See  also.  The  Bee,  Ware,  332  ;  Tyson 
V.  Prior,  1  Gallis.  133.  In  Clarke  v.  Brig  Dodg»  Healy,  4  Wash.  C.  C.  651,  it  was 
held  that  where  a  vessel  imbedded  in  the  ice  was  drifting  towards  a  shoal,  npon  which, 
if  she  had  stmck,  she  woald  have  probably  gone  to  pieces,  and  the  crew  left  her  on 
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if  the  master  and  crew  remain  on  board,  but  give  up  the  entire 
control  of  the  vessel  to  the  salvors,  this  does  not  make  a  derelict^ 
But  if  property  be  actually  deserted  at  sea,  the  presumption  that 
it  is  derelict  exists,  and  casts  upon  those  who  left  it  the  burden 
of  proving  their  purpose  of  return.^  If  the  ship  or  property  be 
left  without  any  intention  whatever,  either  of  return  or  otherwise, 
as  by  those  who  jump  suddenly  from  a  ship  they  think  sinking, 
on  board  another,  if  the  crew  are  carried  off  in  the  vessel  against 
their  will,  the  vessel  left  is  derelict  defacto^  but  not  dejure?  But 
it  has  been  held  that  where  the  master  and  crew  leave  the  vessel 
for  the  preservation  of  their  lives,  a  mere  intention  of  sending  a 
steamer  to  look  for  the  vessel,  does  not  prevent  it  from  being 
a  derelict.* 

So  a  ship  or  goods  sunk  under  the  waters  are  generally  derelict, 
but  would  not  be  so  if  the  owner  had  not  lost  the  hope  and  pur- 
pose of  recovering  his  property,  nor  ceased  his  efforts  for  that 


account  of  this  danger,  with  the  intention  of  returning  if  the  danger  should  be  escaped, 
the  vessel  was  not  a  derelict.  See  also,  The  John  Perkins,  U.  S.  C.  C,  Mass.,  21  Law 
Reporter,  87,  94 ;  The  Schooner  Emulous,  1  Sumner,  207.  But  if  a  vessel  is  deserted 
de  factOf  and  while  exposed  to  great  danger  is  rescued  bj  salvors,  she  will,  it  would 
seem,  be  considered  a  derelict,  if  the  master  and  crew  at  the  time  when  they  left  her 
had  no  intention  of  returning,  or  rational  hope  of  regaining  possession  of  the  vessel, 
though  they  endeavored  to  take  possession  after  the  salvors  had  rendered  assistance. 
The  Sarah  Bell,  4  Notes  of  Cases,  144.  See  also,  The  Brig  John  Gilpin,  Olcott, 
Adm.  77. 

^  Montgomery  v.  The  T.  F.  Leathers,  I  Newb.  Adm.  421. 

'  The  Cosmopolitan,  6  Notes  of  Cases,  Sapp.  xvii.,  in  the  Irish  Admiralty. 

"  The  Fenix,  1  Swabey,  Adm.  13 ;  The  Cosmopolitan,  6  Notes  of  Cases,  Supp.  xvii. 
in  the  Iris]^  Admiralty.  In  this  latter  case  as  soon  as  it  was  found  that  their  vessel  had  not 
sunk,  the  master  and  crew  desired  to  return,  but  were  prevented  by  the  master  of  the  vessel 
on  which  they  were.  The  court  considered  that  the  leaving  the  vessel  was  under  a  mo- 
mentaiy  impulse  for  the  purpose  of  saving  their  lives,  and  that  it  could  not  be  consid- 
ered  as  an  abandonment,  because  they  wished  to  go  back  as  soon  as  their  judgment 
returned.  Stress  was  also  laid  on  the  fact  that  the  leaving  the  vessel  at  the  moment 
the  crew  did,  tended  rather  to  increase  than  diminish  their  power  to  save  the  vessel. 
But  for  these  facts  the  case  is  similar  to  that  of  Mason  v.  Ship  Blairean,  2  Cranch,  240, 
where  the  vessel,  deserted  by  her  crew,  who  jumped  on  board  the  vessel  which  ran  into 
them,  was  considered  a  derelict.  In  The  Pickwick,  20  £ng.  L.  &  Eq.  628,  the  vessel 
came  into  collision  with  another,  and  the  master  and  crew,  with  the  exception  of  three 
men  at  once  abandoned  her  through  fear.  The  three  men  afterwards  left,  and  three 
days  after  the  collision  she  was  found  deserted.  Dr.  Lushington  said  :  "  It  haa  never 
been  held  that  an  abandonment  at  the  instant  of  collision  constitutes  derelict,  but  I  can 
entertain  no  doubt  that  in  the  legal  «8ense  of  the  word,  this  vessel  was  a  derelict  to  ail 
intents  and  purposes,  because  three  days  had  elapsed  from  the  time  of  the  collision.' 

^  The  Coromandel,  1  Swabey,  Adm.  205. 
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purpose.^  If  goods  are  saved  from  a  wreck,  and  the  crew  are 
taken  off  at  the  same  time,  the  goods  cannot  be  considered  as 
derelict.*  Nor  are  they  so  considered,  where  the  vessel  goes  to 
pieces  on  the  shore  and  the  cargo  floats  out,  if  the  master  is 
using  exertions  to  save  them,  unless  indeed  where  the  goods  float 
out  to  sea.* 

If  a  ship  or  property  be  left,  though  not  derelict,  one  who  in 
good  faith  takes  possession  as  salvor,  is  not  a  trespasser,  but  has 
his  reasonable  clairc  'or  salvage,  according  to  the  good  he  actu- 
ally does.* 

By  the  common  law,  the  finder  of  lost  property  has  an  abso- 
lute title  to  it  against  all  the  world,  except  the  owner.  In  Eng- 
land, however,  derelicts  found  at  sea  belonged  to  the  Lord  High 
Admiral  until  they  were  given  up  by  him,  in  the  reign  of  Queen 
Anne,  to  the  sovereign,  who  for  the  most  part  since  that  time  has 
continued  to  take  them  in  a  capacity  distinguishable  from  that 
of  sovereign.  Wrecks,  by  which  is  meant  property  cast  on  the 
shore,  often  in  England  belong  to  the  lord  of  the  manor,  who  is 
authorized  to  keep  them  a  year  and  a  day  for  the  owner,  and  if 
none  appears  at  the  expiration  of  that  time,  the  property,  vesta 
absolutely  in  the  lord.* 

What  disposition  is  to  be  made  of  property  found  abandoned, 
when  no  one  appears  to  claim  it,  cannot  be  said  to  be  settled 
in  this  country.  In  an  early  case  in  Massachusetts,  it  was  held 
that  after  the  salvage  was  paid  the  property  belonged  to  the 
government,  to  hold  in  trust  till  an  owner  should  appear.®     In 


1  The  Barefoot,  1  Eng.  L.  &  Eq.  661 ;  Bearse  v.  Figs  of  Copper,  1  Story,  314.  See 
also,  The  ThetU,  3  Hiigg.  Adm.  14. 

>  Warder  v.  La  Belle  Creole,  1  Pet.  Adm.  31. 

>  The  Samael,  4  Eng.  L.  &  Eq.  581. 

*  It  woald  seem,  however,  to  be  well  settled  on  principle  and  aathority,  that  if  a  vessel 
is  not  a  derelict,  the  master  and  his  owners  have  the  power,  anless  there  is  some  imme- 
diate danger,  to  decline  any  assistance,  and  to  choose  their  own  salvors,  and  if  persons 
render  them  assistance  against  their  will,  these  persons  will  not  only  recover  nothing  for 
their  services  after  the  prohibition,  bat  may  forfeit  compensation  for  their  prior  ser- 
vices. The  Glascow  Packet,  2  W.  Rob.  306 ;  The  Barefoot,  1  Eng.  L.  &  Eq.  661 ; 
The  Glory,  2  Eng.  L.  &  Eq.  551 .  The  case  of  The  John  Gilpin,  Olcott,  Adm.  77,  where 
an  opposite  doctrine  is  intimated,  proceeded  on  the  ground  that  the  vessel  was  derelict. 

*  The  King  v.  Property  Derelict,.  1  Hagg.  Adm.  383 ;  The  King  v.  Two  Casks  of 
Tallow,  3  id.  294  ;  The  King  v,  Forty-Nine  Casks  of  Brandy,  3  id.  257.  See  also.  The 
Merchants*  Shipping  Act  of  1854,  17  and  18  Vict.  c.  104,  4  471-475,  for  the  present 
state  of  the  law  on  this  subject  in  England. 

*  Peabody  v.  The  Proceeds  of  28  Bags  of  Cotton,  U.  S.  D.  C,  Mass.,  1829,  2  Am. 

62» 
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another  district  of  this  country,  the  practice,  however,  is  to  keep 
the  proceeds  a  year  and  a  day  after  the  salvage  is  paid,  and  if  no 
owner  then  appears,  to  pay  them  to  the  finder.^  This  we  think 
is  the  more  correct  doctrine,  and  we  should  suppose  that  the 
court  might  in  its  discretion  require  bonds  from  the  finder  to 
restore  the  value  of  the  property,  if  the  owner  should  appear  and 
claim  it 


SECTION  VL 

OP  COMPENSATION  IN  CASES  OF  SALVAGE. 

In  respect  to  salvage  compensation,  the  long-settled  practice  of 
the  admiralty  court  has  been  to  view  it  not  as  mere  pay  on  the 
principle  of  a  quantum  meruit^  or  as  a  remuneration  pro  opere  et 
labore^  but  as  a  reward  given  for  bravely  encountering  the  perils  of 
the  seas,  that  the  general  interests  of  navigation  and  the  co^nmerce 
of  the  country  may  be  advanced.*  But  the  court  does  not  act  on 
the  same  liberal  principle  as  in  prize  cases.^  And  it  has  been 
said  that  in  salvage  claims  arising  on  our  western  rivers,  the 
precedents  of  courts  administering  the  admiralty  law  on  the 
ocean,  in  regard  to  the  amount  of  compensation,  cannot  be  safely 
adopted,  because  the  peril  of  life  is  generally  much  less.* 

As  to  the  amount  of  salvage  which  shall  be  decreed,  or  the 
proportions  in  which  it  shall  be  given  to  salvors,  there  is  no  fixed 
rule  nor  binding  precedents,  nor  practice  in  admiralty.^    Indeed, 

^ —  y 

Jurist,  119.  The  property  in  this  case  was  found  at  sea  and  libelled  for  salvage,  and 
one  half  was  decreed.  Twenty-two  years  afterwards,  no  owner  having  appeared,  a 
supplemental  libel  was  filed  by  the  finders  to  recover  the  balance ;  but  the  court  decreed 
as  stated  in  the  text. 

^  See  Marvin  on  Salvage,  143,  note  1. 

s  The  Sarah,  1  Rob.  Adm.  313,  note;  The  William  Beckford,  3  Bob.  Adm.  355; 
The  Hector,  3  Hagg.  Adm.  90,  95 ;  The  Clifton,  id.  117, 120;  The  Industry,  id.  SOS, 
204 ;  Mason  v.  The  Blaireau,  2  Cranch,  240,  266 ;  and  cases  ^xzsrhi. 

«  The  Vine,  2  Hagg.  Adm.  1. 

*  McGinnis  v.  The  Steamboat  Pontiac,  1  Newb.  Adm.  130,  5  McLean,  C.  C.  359. 

^  In  The  Thetis,  3  Hagg.  Adm.  14,  62,  Sir  Christopher  BMnaon  said:  "The  prac- 
tice of  the  last  century  may  be  described  in  the  following  few  pages,  taken  from  a  book 
of  MS.  notes,  of  the  late  Sir  Edward  Simpson,  to  which  my.  predecessor  often  referred. 
'  The  maritime  laws  of  England  fix  no  certain  proportion  in  cases  of  salvage,  but  are 
governed  by  curcumstances  of  danger,  hazard,  trouble,  and  expense  of  saving;  an 
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it  can  scarcely  be  said  that  there  is  any  rale  whatever,  except 
that  ancient  one,  which  gives  to  the  salvors  one  half  of  the  prop- 
erty saved,  when  that  property  was  absolutely  "  derelict "  or 
abandoned ;  although  Lord  Stowell  has  declared  this  to  be  ^  ob- 
solete," as  a  fixed  rule,^  And  the  position  seems  now  to  be 
established,  that  the  reward  in  derelict  cases  should  be  governed 
by  the  same  principles  as  in  other  salvage  cases,  namely,  danger 
to  property,  value,  risk  of  life,  skill,  labor,  and  the  duration  of  the 
service.^  And  it  may  be  taken  as  the  prevailing  disposition  of 
admiralty  courts,  or  as  has  been  said,  as  the  general  sense  of  the 
maritime  law,  that  salvage  on  derelict,  should  not  in  ordinary 
cases,  go  below  a  third,  and  never,  or  almost  never,  above  one 
half.^  And  we  are  of  opinion,  that  English  and  American  courts 
would  now  hesitate  to  give  so  much  as  half,  unless  in  cases  of 
unquestionable  derelict,  nor  even  then,  unless  there  were  in  the 
case  peculiar  circumstances,  of  exertion,  peril,  or  merit.*  The 
rule  of  a  moiety  was  formerly  applied  much  more  severely 
against  the  owners  of  the  saved  property,  though  it  was  seldom 
exceeded,^  except  where  the  property  was  of  small  amount,  and 
the  labor  great^ 

In  some  English  cases,  there  has  been  a  disposition  to  dis- 
criminate between  articles  easily  saved,  as  gold  and  silver  coins 

eighth  or  tenth,  except  in  cases  of  extreme  hazard,  is  as  mach  as  is  asuallj  allowed. 
....  In  some  cases  of  extreme  hazard,  one  third  of  the  value,  or  one  fourth,  or  one 
sixth,  or  one  ninth,  or  a  sum  of  money  only  on  account  of  salvage  is  g^ven.'  *'  See 
also.  The  Adventure,  8  Cranch,  221,  and  cases  pasnm*  In  Bond  r.  Brig  Cora,  2  Wash. 
G.  p.  80,  the  court  said  :  "  In  appreciating  and  4)roperly  rewarding  such  services,  no 
rule  but  that  which  a  sound  discretion  may  suggest,  upon  a  view  of  all  the  circum- 
stances of  each  particular  case  can  be  laid  down." 
1  The  Aqnila,  1  Rob.  Adm.  37,  45. 

*  The  Florence,  20  £ng.  L.  &  Eq.  607.  This  doctrine  was  assented  to  in  Post  v. 
Jones,  19  How.  150, 161,  but  a  moiety  was  nevertheless  allowed.    In  Rowe  v.  Brig 

,  1  Mason,  372, 377,  Mr.  Justice  Story  considered  the  old  rule  of  giving  a  moiety 

in  case  of  a  derelict,  as  a  subsisting  but  flexible  rule;  but  the  doctrine  of  the  text  was 
early  asserted  in  this  country.    Flinn  v.  The  Leander,  Bee,  Adm.  260. 

"  Tyson  17.  Prior,  1  Gallis.  133,  136;  Rowe  t;.SBrig ,  I  Mason,  372,  377; 

Post  V,  Jones,  19  How.  150, 161 ;  The  Frances  Mary,  2  Hagg.  Adm.  89;  The  Reli- 
ance, 2  Hagg.  Adm.  90,  note ;  The  Effort,  3  Hagg.  Adm.  165, 167 ;  The  El  well  Grove, 
3  Hagg.  Adm.  209,  221. 

*  See  The  Minerva,  1  Spinks,  Adm.  271. 

^  Spragne  r.  Barrels  of  Flour,  2  Story,  195;  The  Britannia,  3  Hagg.  Adm.  153. 

^  The  William  Hamilton,  3  Hagg.  Adm.  168,  and  note;  The  Jonge  Bastiaan, 
5  Rob.  Adm.  322 ;  The  Jubilee,  3  Hagg.  Adm.  43,  note  ;  The  Waterloo,  Blatchf.  & 
H.  Adm.  114. 
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or  bullion,^  and  more  bulky  and  less  movable  articles ;  giving  a 
less  proportion  of  the  former  than  of  the  latter.  But  we  know 
nothing  like  this  in  American  decisions;'  nor  is  this  principle 
well  sustained  in  England.^ 

From  one  half,  the  salvage  claim  may  be  diminished  by  the 
circumstances  to  mere  wages  or  a  very  slight  compensation.*  It 
is  obvious,  therefore,  that  the  amount  is  always  dependent  upon 
the  particular  facts  and  merits  of  each  case,  and  the  view  which 
the  court  may  take  of  them.  Hardship,  long  and  severe  labor, 
risk  of  life,**  exposure  to  injury  of  any  kind,  danger  readily  en- 
countered, enterprise  and  energy,  and  the  large  value  at  risk,^ 


^  The  Emma,  2  W.  Rob.  315.  Tbo  remark  of  Dr.  Lushington  in  this  case,  does  not 
seem  to  be  more  than  a  dictum.  It  was  contended,  that  the  coart  were  bound  to  look 
to  the  services  rendered  to  the  ship  and  cai^o,  separately  and  apart,  and  stress  was  laid 
on  the  fact,  that  the  cargo  was  not,  from  its  nature,  liable  to  damage  bj  immersion  in 
the  water.  Dr.  Lushington  said :  "  The  ordinary  usage  of  the  court  is  to  take  the 
whole  value  of  the  ship  and  cargo,  and  assess  the  amount  of  the  remuneration  upon  the 
whole,  each  paying  its  due  proportion  ;  I  am  not  aware,  excepting  in  the  instance  of 
silver  or  bullion,  that  any  distinction  has  ever  been  taken,  or  that  parties  have  been  per- 
mitted to  aver,  that  the  services  were  of  greater  importance  to  the  ship,  than  they  were 
to  the  caigo,  and  therefore,  that  the  ship  should  bear  the  lesser  burden  or  vice  versa. 
....  With  respect  to  silver  and  bullion,  it  is  true  that  a  distinction  is  wisely  and 
properly  permitted,  and  this,  upon  the  consideration  that  it  is  more  easily  rescued  and 
preserved,  than  more  bulky  articles  of  merchandise." 

'  See  Warder  v.  La  Belle  Creole,  1  Pet.  Adm.  31,  46.  We  are  not  aware  that  this 
precise  point  has  been  recently  determined  in«  this  country,  but  no  discrimination  is 
made  in  favor  of  bullion  in  general  average.    See  ante.  Vol.  I.  p.  323,  note  3. 

'  See  The  Jonge  Bastiaan,  5  Rob.  Adm.  322;  The  Vesta,  2  Hagg.  Adm.  189,  193, 
per  Sir  Christopher  Robinson. 

*  The  Purissima  Concepcion,  3  W.  Rob.  181,  7  Notes  of  Cases,  603.  In  The 
Duke  of  Clarence,  1  W.  Rob.  346,  where  25/.  were  tendered  on  the  ground  that  the 
service  was  one  of  mere  ordinary  labor.  Dr.  Lushington  said :  "  I  apprehend  the  term, 
as  applied  to  questions  of  salvage,  to  mean  that  labor  which  may  be  performed  by  an 
individual  not  possessed  of  nautical  skill,  but  of  mere  strength  of  arm  and  limb. 
When  a  vessel  approaches  the  shore,  mere  ordinary  labor  is  always  to  be  obtained  ia 
great  abundance,  but  labor  united  with  nautical  skill  being  scarce,  is  more  difficult  to 
be  procured.  When  obtained,  its  value  must  be  estimated  by  a  somewhat  higher  con- 
sideration than  mere  ordinary  labor."    Thirty-five  pounds  were  awarded. 

^  The  Ebenezer,  8  Jurist,  385 ;  The  William  Hannington,  9  Jurist,  631 ;  The  Wil- 
liam Beckford,  3  Rob.  Adm.  355. 

*  When  the  property  is  laige,  a  greater  sum  is  g^ven  than  when  it  is  small.  The 
Ship  Henry  Ewbank,  1  Sumner,  400,  412;  The  Earl  of  Eglinton,  1  Swabey,  Adm.  7. 
But  where  the  property  is  small,  a  greater  proportion  of  the  value  is  given  than  when 
the  property  is  great.  The  Blenden  Hall,  1  Dods.  414,  421 ;  The  Waterloo,  2  Dods. 
433,  442;  The  Vesta,  2  Hagg.  Adm.  189;  Tyson  t-.  Prior,  1  Gallis.  133.  In  The 
Ocean,  3  Hftgg.  Adm.  194,  where  an  anchor,  and  a  chain  cable,  together  with  a  buoy 
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and  the  number  of  those  among  whom  the  salvage  must  be 
divided.  These  are  the  elements  which  swell  the  salvage,  and 
the  want  of  these  of  course  diminishes  it  Where  a  raft  of 
timber  was  found  adrift  in  New  York  harbor  and  taken  on  shore 
and  watched  for  several  days,  the  court  decreed  fifty  dollars  as 
salvage.^ 

Perhaps  the  courts  are  disposed  to  encourage  nothing  more 
than  salvage  efforts  for  the  purpose  of  saving  life.  The  court 
has  no  power  to  decree  salvage  for  saving  life  merely.^  "  But  if 
it  can  be  connected  with  the  preservation  of  property,  whether 
by  accident  or  not,  then  the  court  can  take  notice  of  it,  and  it  is 
always  willing  to  join  that  to  the  animus  displayed  in  the  first 
instance."  ^  It  has  been  held  that  if  the  lives  of  the  crew  are' 
saved  by  one  vessel,  and  the  property  by  another,  the  one  saving 
the  crew  is  entitled  to  salvage.*  But  there  seems  to  be  no 
reason  why  salvage  should  be  allowed  in  such  a  case  and  not 
where  the  crew  are  saved,  but  no  assistance  rendered  to  the 
vessel  by  any  one,  and  the  distinction  is  repudiated  by  Dr. 
Lushington.^ 

Slaves  being  regarded  as  property,  form  an  exception  to  this 
rule,  and  the  owner  of  them  contributes  according  to  their  value.* 

aad  buoy  rope  of  the  value  of  £20  were  found  by  some  mariners  who  had  gone  in 
search  of  anchors,  etc.,  the  court  decreed  two  fifths,  after  deducting  expenses.  This 
suit  was  brought  to  determine  the  amount  due  in  similar  cases,  and  may  be  considered 
as  B  leading  case.  ^ 

1  A  Raft  of  Spars,  Abbott^  Adm.  485.  ' 

«  The  Zephyrus,  1  W.  Rob.  329. 

^  The  Aid,  1  Hagg.  Adm.  83;  The  Emblem,  Dayeis,  61  ;  Sturtevant  r.  The  Geo. 
Nicholans,  1  Newb.  Adm.  449. 

*  The  Queen  Mab,  3  Hagg.  Adm.  242. 

*  The  Zephyrus,  1  W.  Rob.  329.  The  Queen  Mab  is  explained  on  the  ground  that 
the  vessel  was  a  derelict,  and  the  court  had  not  to  contend  against  any  opposition  on 

4  the  part  of  the  owners  of  the  Queen  Mab.  This  subject  is  now  provided  for  by  the 
^[erchantV  Shipping  Act  of  17  &  18  Vict.  c.  104,  \  459,  which  enacts  that  salvage  for 
saving  life  shall  be  paid  before  all  other  claims ;  and  if,  after  deducting  the  expenses 
incurred,  the  value  of  the  property  shall  not  be  sufficient  to  pay  the  amount  of  salvage 
due  in  respect  of  such  life  or  lives,  the  Board  of  Trade  may,  in  its  discretion,  award 
such  sums  as  it  may  deem  fit,  in  whole  or  in  part  satisfaction  of  any  amount  of  salvage 
80  left  unpaid.  See  The  Bartley,  I  Swabey,  Adm.  19.8 ;  The  Coromandel,  id.  205.  In 
The  Clarisse,  1  Swabey,  Adm.  129,  the  court  allowed  salvage  for  preserving  life,  although 
the  statute  had  been  passed  between  the  time  of  the  rendering  of  the  service  and  of  the 
decision. 

*  Jerby  v.  194  Slaves,  Bee,  Adm.  226;  Flinn  v.  The  Leandcr,  id.  260.  See  also, 
ante,  Vol.  I.  p.  324,  n.  6. 
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Nevertheless,  these  efibrts  to  save  life  do  not  command  a  com- 
pensation so  much  higher  than  is  given  for  the  saving  of  property 
as  might  be  expected,  for  the  reason  that  it  is  not  a  deviation 
if  the  vessel  goes  oat  of  her  way  to  save  life,  and  therefore  the 
insurance  is  not  forfeited  ;  ^  whereas  it  is  a  deviation  to  wander 
for  the  purpose  of  saving  property,^  and  compensation  must  be 
made  for  the  forfeiture  of  the  insurance,'  This  deviation,  the 
master,  by  the  law-merchant  has  a  right  to  make,  if  in  the  exer- 
cise of  a  sound  discretion  he  deems  it  expedient^  And  if  the 
only  means  of  saving  life  are  by  saving  property  also,  as  where  a 
vessel  was  taken  in  tow,  because  the  crew  could  not  be  rescued 
in  any  other  way,  this  would  not  constitute  a  deviation.^ 

Under  ordinary  circumstances,  the  owners  of  the  saving  ship 
have  one  third  of  the  amount  decreed,^  and  may  have  more 
if  the  salvage  service'  exposes  their  ship  to   peculiar  dangerJ 


1  See  ante,  Vol.  I.  p.  301,  n.  6. 

*  See  ante,  Vol.  I.  p.  3,  n.  1. 

*  See  Bond  t;.  Brig  Cora,  2  Wash.  C.  C.  80 ;  Warder  v.  La  Belle  Creole,  1  Pet.  Adm. 
31 ;  The  Nathaniel  Hooper,  3  Sumner,  542,  578.  Bat  in  The  Deveron,  1  W.  Rob. 
180,  Dr.  Luskington  held  that  in  apportioning  the  remaneration  in  salvage  cases  everj 
vessel  was  to  be  considered  as  uninsured,  on  account  of  the  inconvenience  in  consider- 
ing whether  a  vessel  had  in  each  case  forfeited  its  insurance.  See  also.  The  Orbona,  1 
Spinks,  Adm.  161. 

*  The  Ship  Nathaniel  Hooper,  3  Sumner,  542,  579. 
^  Crocker  v.  Jackson,  U.  S.  D.  C,  Mass.,  1847. 

"  The  Heniy  Ewbank,  1  Somner,  400 ;  The  Sch.  Boston,  id.  328 ;  Mason  t^.  Ship 
Blaircau,  2  Cranch,  240 ;  Bond  v.  The  Cora,  2  Pet.  Adm.  361 ;  The  Amethyst, 
Davcis,  20,  28 ;  Conckltn  r.  Brigantine  Harmony,  I  Pet.  Adm.  34,  43,  note ;  Evans  o. 
The  Ship  Charles,  1  Ncwb.  Adm.  329 ;  Union  Tow  Boat  Co.  v.  The  Bark  Delphos,  1 
Newb.  Adm.  412. 

7  In  The  Waterloo,  Blatchf.  &  H.  Adm.  114,  the  vessel  claiming  salvage  was  bound 
from  Havana  to  Cadiz.  In  latitude  34^  N.  75  W.  she  foond  the  Waterloo  a  derelict, 
and  with  great  difficulty  and  danger  towed  her  into  New  York.  Two  thirds  of  the 
amonnt  decreed  was  allowed  the  owners,  on  the  ground  that  the  risk  was  very  great, 
and  that  the  master  and  crew  should  not  have  imperilled  property  worth  $72,000,  to 
rescue  property  worth  $40,000.  In  the  following  cases  one  half  of  the  amount  decreed 
has  been  allowed  the  owners.  The  Columbia,  3  Hagg.  Adm.  428 ;  The  Martha,  3 
Hagg.  Adm.  434;  The  Waterloo,  2  Dods.  433;  The  Rising  Sun,  Ware,  378,  385 ; 
Taylor  v.  Ship  Cato,  1  Pet.  Adm.  48,  68 ;  The  Cumberland,  U.  S.  D.  C,  Mass.,  1815, 
cited  1  Sumner,  427 ;  Montgomery  v.  The  Steamboat  T.  P.  Leathers,  1  Newb.  Adm. 
421.  In  The  Nioolina,  2  W.  Rob.  175,  one  fifth  was  allowed.  In  The  Hope,  3  Hagg. 
Adm.  423,  about  two  fifths ;  and  in  Smith  t%  The  Stewart,  Crabbe,  218,  one  Uiirteenth. 
In  The  Albion,  3  Hagg.  Adm.  254,  where  a  fishing  smack  performed  a  salvage  service, 
seven  twentieths  were  given.  In  The  Dc^eron,  1  W.  Rob.  180,  and  in  The  Louisa,  2 
id.  22,  also  cases  of  fishing  smacks,  seven  sixteenths.    The  owners  of  steamers  which 
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Compensation  has  been  refused  the  owners,  where  the  master 
had  made  a  valid  contract  to  perforni  the  service.^  And  only  a 
remuneration  for  wear  and  tear  was  allowed  where  the  service 
was  performed  by  boats  from  the  shore.^ 

Compensation  was  entirely  refused  to  the  owners  where  the 
vessel  was  abandoned  at  sea,  and  the  crew  in  the  boats  fell  in 
with  another  vessel  which  was  also  abandoned,  and  which  they 
saved.^  If  a  vessel  is  met  with  short-handed  at  sea,  and  assist- 
ance is  rendered  by  sending  some  men  on  board,  this  is  a  sal- 
vage service,  as  we  have  seen,  but  yet  one  for  which  the  owners 
of  the  vessel  rendering  assistance,  are  entitled  to  some  compen- 
sation, but  not  to  a  great  one  unless  the  assistance  thus  rendered 
materially  weakened  their  own  vessel.*  If  the  vessel  is  engaged 
in  a  lucrative  employment  at  the  time  of  rendering  a  salvage 
service,  this  of  course  is  an  essential  ingredient  in  estimating  the 
compensation  to  be  awarded  to  the  owners ;  but  if  not  actually 
engaged,  it  has  been  held  that  no  allowance  is  to  be  made  for 
what  she  might  have  earned.^ 

Even  if  actually  engaged  at  the  time,  if  the  vessel  to  which 
the  service  is  rendered  is  not  then  in  imminent  danger,  it  is 
said  that  no  compensation  is  to  be  made  for  any  loss  of  profits 
unless  the  master  of  the  vessel  saved  is  informed  at  the  time  of 
the  nature  of  the  employment  in  which  the  salvor  is  engaged.^ 

The  master  has,  perhaps  commonly  in  our  courts,  about  twice  as 
much  as  the  mate;  but  here,  and  still  more  as  to  the  seamen,  it  can 
hardly  be  said  that  there  is  a  rule.     The  share  of  an  apprentice 


perform  a  salyage  service  are  entitled  to  a  liberal  compensation.  One  half  of  the 
amount  decreed  was  allowed  in  The  Howard,  cited  8  Hogg.  Adm.  256,  and  in  The 
Earl  Grej,  3  Hagg.  Adm.  363 ;  and  in  The  Beulah,  1  W.  Rob.  477,  over  four  fifths 
were  allowed.  In  The  Spirit  of  the  Age,  1  Swabey,  Adm.  286,  the  conrt  allowed  the 
damage  done  to  the  vessel  and  a  reasonable  sum  for  the  loss  of  services  to  be  deducted 
before  division,  and  then  allowed  the  owners  one  half  of  the  moiety,  remarking  that 
after  such  deductions  more  than  a  moiety  was  never  allowed. 

1  The  Mulgrave,  2  Hagg.  Adm.  77. 

3  The  Charlotte,  3  W.  Rob.  68.  But  in  The  Norden,  1  Spinks,  Adm.  185,  it  was  held 
that  owners  of  fishing  smacks  were  entitled  to  salvage,  although  the  service  was  of  short 
duration  and  not  dangerous. 

»  The  Two  Friends,  2  W.  Rob.  349. 

*  Williamson  v.  The  Brig  Alphonso,  1  Curtis,  C.  C.  376,  380.  And  see  cases  dted 
ante,  p.  618,  n.  8. 

&  The  Louisa,  3  W.  Rob.  99. 

«  The  Nicolai  Heinrich,  22  Eng.  L.  &  Eq.  615 ;  The  Hedwig,  1  Spinks,  Adm.  19. 
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is  given  to  him  and.  not  to  his  master,^  and  an  agreement  to 
the  contrary  would  be  void;^  and  slaves,  it  would  seem,  are  en- 
titled to  salvage  for  their  own  use.^  If  some  of  the  salvors  de- 
cline or  refuse  to  claim  salvage,  this  will  not  enure  to  the  benefit 
of  the  co-salvors,  but  to  the  benefit  of  the  owners  of  the  property.* 


SECTION    VIL 

ON  WHAT  PROPERTY  SALVAGE  IS   ALLOWED. 

Salvage  is  generally  decreed  on  all  the  property  saved,  whether 
ship,  cargo,**  or  freight^     It  is  allowed  on  public  property,  and 


1  Mason  v.  Ship  Blaireau,  2  Cranch,  240;  The  Two  Friends,  2  W.  Rob.  349;  The 
Colambine,  2  W.  Rob.  186.  In  this  last  case  additional  compensation  was  made  to  the 
owners  of  the  yessel,  on  the  ground  that  although  the  owner  was  not  entitled  to  receive 
the  whole  benefit  of  the  apprentice's  services,  yet  that  to  a  certain  extent  the  owner  was 
entitled  to  derive  benefit  from  it.  But  the  language  used  hj  the  learned  judge  in  the 
subsequent  case  of  The  Two  Friends,  is  not  consistent  with  the  master's  claim  in  an j 
case.t. 

a  The  Columbine,  2  W.  Rob.  186. 

'  In  Small  i;.  Goods,  etc.,  2  Pet.  Adm.  284,  287,  salvage  was  decreed  to  slaves  for 
their  own  use.  But  in  Mason  v.  Ship  Blaireau,  2  Cranch,  240,  it  was  adjudged  to  the 
master,  he  having4igreed  to  manumit  the  slave  and  to  pay  him  One  fifth  of  the  sum  al- 
lowed. 

*  Evans  v.  Ship  Charles,  I  Newb.  Adm.  329. 

^  Where  a  salvage  service  is  concluded  at  one  port  and  the  cargo  is  taken  to  another 
and  sold,  the  value  at  the  former  port  is  to  be  taken.  The  Gieorge  Dean,  1  Swabey, 
Adm.  290.  The  cargo  in  this  case  was  sent  on  from  Lisbon  to  London,  it  being  rep- 
resented that  it  could  not  be  sold  at  Lisbon.  The  court  said :  "  I  imagine  the  strict 
method  to  arrive  at  the  value  of  the  cargo  at  Lisbon  would  be,  not  on  any  assertion 
of  its  being  unsalable  there,  but  by  putting  it  at  7/.  and  8/.  per  cent,  less  than  the 
proceeds  of  its  sale  in  London,  deducting  freight  and  other  charges  for  the  voyage  from 
Lisbon  to  London,  but  allowing  a  pro  rata  freight  as  far  as  Lisbon."  When  the  cargo 
is  saved,  suit  should  be  brought  against  it  as  well  as  the  ship,  as  the  proper  mode  of 
apportioning  the  salvage  is  to  take  the  value  of  both,  and  if  the  value  of  the  cargo 
does  not  appear,  the  court  will  not  be  able  without  much  difficulty  to  apportion  the 
salvage^    The  Mary  Pleasants,  1  Swabey,  Adm.  224. 

^  In  The  Peace,  1  Swabey,  Adm.  85,  where  an  action  was  entered  against  the  vessel 
and  her  freight,  but  as  the  cargo  had  been  delivered,  only  the  vessel  was  arrested, 
and  bail  was  given  for  both  ship  and  freight,  the  court  held  that  the  owners  of  the 
vessel  were  bound  to  bring  in  an  account  of  freight  on  oath,  and  to  set  forth  when, 
and  the  names  of  the  parties  by  whom,  such  freight  had  been  paid. 
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all  goods  of  the  government  pay  the  same  rate  as  if  they  were 
owned  by  individuals.^  But  there  is  an  exception  to  this  rule  in 
favor  of  the  mails,^  and  perhaps  in  the  case  of  a  ship  of  war  be- 
longing to  our  own  government^  And  it  has  been  determined 
in  this  country,  that  vessels  of  war  belonging  to  a  foreign  neutral 
power  cannot  be  arrested  in  our  ports  into  which  they  have  law- 
fully come.* 

The  same  is  true  of  a  private  armed  vessel  sailing  under  a 
commission  from  a  foreign  government^  But  the  general  rule 
is  that  our  courts  have  jurisdiction  oVer  all  property  to  whom- 
soever it  belongs,  which  comes  within  their  territorial  jurisdic- 
tion ;  and  though  an  exception  is  made  in  favor  of  an  armed 
vessel,  and  her  munitions  of  war,  yet  the  private  property  of  a 
foreign  sovereign,  or  the  prize  property  which  a  vessel  of  war 
brings  into  our  ports  comes  within  the  general  rule  and  not 
within  the  exception.^  * 

We  should  therefore  say  that  where  the  court  could  take  juris- 
diction it  would  enforce  a  salvage  claim  but  not  otherwise.^ 
Salvage  is  not  however  allowed  on  the  clothing  left  by  the  mas- 
ter and  crew  on  board  of  the  vessel,  which  they  abandon,  but 
this  should  be  returned,  free  of  charge.®  Nor  on  money  found 
on  the  person  of  a  drowned  man.^  Nor,  it  is  said,  for  saving 
from  a  wreck,  bills  of  exchange,  or  other  evidences  of  debt  or 
documents  of  title.^^  It  has  also  been  held,  that  admiralty  will 
not  allow,  in  a  suit  for  salvage,  charges  made  by  the  salvors  for 


I  The  Lord  Nelson,  Edw.  Adm.  79 ;  The  Marquis  of  Hantly,  3  Hagg.  Adm.  246. 
The  law  is  the  same  in  general  average.    See  ante.  Vol.  I.  p.  324,  n.  2. 

^  Sch.  Merchant,  cited  in  Marvin  on  Salvage,  132. 

'  This  was  so  held  in  England  in  1816,  in  the  case  of  The  Comns,  cited  2  Dods. 
464. 

*  The  Sch.  Exchange  v.  M'lladdpn,  7  Cranch,  116. 

»  L'lnvindble,  1  Wheat.  238. 

0  The  Santissima  Trinidad,  7  Wheat.  283. 

7  In  The  Prins'Frederik,  2  Dods.  451,  this  qaestion  was  discussed  at  length,  bat  no 
decision  was  given,  as  the  foreign  government  afterwards  consented  that  the  judge  of 
the  admutilty  court  might  determine  the  amount  of  salvage  due. 

8  The  Rising- Sun,  Ware,  378. 

^  The  Amethyst,  Daveis,  20,  29.    The  expense  of  his  interment  was,  however^ 
allowed  out  of  this  money. 
10  The  Emblem,  Daveis,  61. 
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repairs ;  but  this   we  should  think  could  not  always   be  true, 
when  these  repairs  were  necessary,  and  properly  made.^ 

The  rights  of  co-shippers  are  sometimes  quite  distinct.  The 
goods  of  each  shipper  paying  the  salvage  decreed  for  saving  his 
goods  only,  if  there  be  any  difference  in  the  facts,  circumstances 
or  merits  attending  the  saving  of  different  parcels  of  the  cargo.* 
But  it  would  seem  that  no  difference  is  to  be  made  between  the 
ship  and  cargo.  The  value  of  the  one  is  to  be  added  to  the 
value  of  the  other  and  a  proportion  of  this  amount  is  to  be 
given.^ 


SECTION  vin. 

OF  THE  MANNER  IN  WHICH  A  CLAIM  FOR  SALVAGE  MAY   BE  BARRED. 

If  assistance  is  rendered  to  a  vessel  under  circumstances  which 
would  generally  constitute  it  a  salvage  service,  it  may  yet  not  be 
such;  as  where  the  service  is  rendered  under  a  custom  to  give 
assistance  gratuitously  in  similar  instances,  or  where  the  aid  is 
given  under  a  special  contract  And  even  after  the  right  of 
action  has  accrued  it  may  be  lost  by  misconduct  or  by  a  lapse  of 
time.     We  shall  consider  these  in  their  order. 

If  two  vessels  sail  as  consorts  and  under  an  agreement  to  assist 
each  other,  neither  can  claim  salvage  for  assistance  rendered  to 
the  other.^  It  has  been  questioned,  whether  if  two  ships  be 
owned  by  one  owner  or  by  the  same  parties,  and  one  of  them 
relieves  the  other  in  distress,  the  relieving  ship  can  claim  salvage.^ 

And  it  has  been  held  if  a  vessel,  owned  by  the  person  to  whom 
another  vessel  is  chartered  renders  assistance  to  that  vessel,  and 
both  vessels  are  under  the  control  of  the  owner-  of  the  saving 


'^  The  Rainger,  2  Hagg.  Adm.  42.  This  decision  seems  to  have  proceeded  on  the 
ground  that  the  admiraltj  had  no  jurisdiction  over  a  shipwright's  bill. 

'  See  The  Samuel,  4  Eng.  L.  &  Eq.  581 ;  Stephens  v.  Bales  of  Cotton,  Bee,  Adm.  170. 

'  The  Vesta,  2  Hagg.  Adm.  189 ;  Montgomery  v.  The  T.  P.  Leathers,  1  Newb. 
Adm.  421. 

*  The  Zephyr,  2  Hagg.  Adm.  43. 

^  The  Maxgaret,  2  Hagg.  Adm.  48,  note. 
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vessel,  he  appointing  the  officers  and  crew,  that  no  salvage  is  due, 
the  crews  of  both  vessels  being  considered  as  his  servants.^ 

The  East  India  Company  have  been  held  to  pay  salvage  to  a 
ship  which  they  had  chartered  and  employed,  for  the  salvage  ser- 
vices rendered  to  another  ship  which  was  their  property.  The 
officers  and  crew  of  the  chartered  ship  being  appointed  by  its 
owner,^  and  not  by  the  East  India  Company. 

It  has  been  questioned  whether  a  custom  to  render  assistance 
might  not  be  such  and  so  proved  as  to  bar  a  claim  for  salvage. 
We  should  say  that  even  where  vessels  sailing  together  are  not 
consorts  nor  owned  by  the  same  party,  it  is  possible  that  there 
may  be  a  usage  of  mutual  help,  which  would  defeat  a  claim  of 
salvage,^  and  under  such  circumstances  such  a  claim  would  be 
materially  diminished,  even  if  no  usage  were  proved.*  Thus  it 
is  said  that  if  a  steamer  be  stranded  on  a  sand  bank  in  the  Mis- 
sissippi, and  another  steamer  draws  her  off,  usage  prohibits  any 
claim  for  salvage.^ 

But  a  custom  of  one  port  that  vessels  shall  assist  each  other 
gratuitously  is  not  binding  on  vessels  of  other  ports  rendering 
assistance  to  vessels  of  the  port  where  the  custom  exists.®  And 
we  should  doubt  whether  a  custom  that  steamers  should  aid  sail- 
ing vessels,  and  vice  versUj  would  be  good,  there  being  no  mutu- 
ality between  the  two  classes  of  vessels.^  . 

If  at  the  time  of  the  service  the  salvors  make  a  bargain  wth 
the  owners  of  the  property  in  peril,  or  their  servants,  as  to  the 


1  The  Maria  Jane,  1  Eng.  L.  &  Eq.  658. 

s  The  Waterloo,  2  Dods.  433. 

'  The  Harriot,  1  W.  Rob.  439.  TRis  was  a  case  of  salvage  in  the  South  Sea,  ren- 
dered by  one  whaling  yessel  to  another.  The  service  was  not  denied,  bnt  the  respon- 
dents contended  that  a  custom  existed  fn  the  South  Sea  Fishery  for  vessels  to  render 
assistance  to  each  other  gratuitously.  Such  a  custom  being  proved  to  exist,  Dr.  Lush- 
ington  held  that  it  was  legal.  But  such  a  usage  does  not  apply  to  the  case  of  a  whal- 
ing vessel  Iteing  frozen  up  in  Davis'  Straits,  and  another  whaling  vessel  sailing  from 
England  for  the  purpose  of  rescuing  her.  But  in  such  a  case,  government  bounty  hay- 
ing been  granted  for  the  rescue  of  the  vessel,  the  claim  of  the  salvors  for  demurrage  and 
the  payment  of  stores  was  not  allowed  by  the  court.     The  Swan,  1  W.  Rob.  68. 

*  The  Ganges,  1  Notes  of  Cases,  87 ;  The  Trelawney,  4  Rob.  Adm.  223,  227  ;  The 
Waterloo,  2  Dods.  433,  443.  But  see  Williamson  v.  The  Brig  Alphonso,  1  Curtis,  C. 
C.  376. 

*  Montgomery  v.  Steamboat  T.  P.  Leathers,  1  Newb.  Adm.  421,  429. 
«  The  Red  Rpver,  3  W.  Rob.  150. 

^  See  The  Africa,  1  Spinks,  Adm.  299. 
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amount  of  salvage,  this  is  enforced  by  the  court  only  so  far  as  it 
seems  equitable  and  conformable  to  the  merits  of  the  case.  And 
it  is  wholly  disregarded  if  it  be  deemed  unconscionable  and  op- 
pressive to  the  owners  of  the  property  saved,  or  entered  into  under 
circumstances  which  amount  to  compulsion.^ 

The  salvors  may  also  make  an  agreement  with  the  master  of 
the  vessel  for  a  compensation  which  falls  far  short  of  that  due  for 
a  salvage  service,  and  such  a  contract  is  enforced  and  considered 
as  a  bar  to  salvage  service,  "  provided  there  be  a  clear  understand- 
ing of  the  nature  of  the  agreement ;  that  it  is  made  with  fairness 
and  impartiality  to  all  concerned ;  and  that  the  parties  to  it  are 
competent  to  form  a  judgment  as  to  the  obligations  to  which  they 
are  binding  themselves.^  But,  in  the  language  of  Dr.  Lushing- 
ton,  in  order  to  bar  a  salvage  claim,  there  must  be  a  distinct  agree- 
ment between  the  parties,  for  a  given  sum  and  in  explicit  terms.' 
Mere  loose  conversation  between  the  parties  concerning  compen- 
sation is,  therefore,  disregarded.*^  But  it  is  no  objection  to  an 
agreement  that  it  was  verbal,  and  the  court  will  not  set  it  aside, 
unless  it  is  wholly  inequitable,  although  it  is  a  hard  bargain.^ 
And  if  a  proposal  is  made  by  the  salvors  and  refused  by  the 
vessel,  this  is  no  evidence,  in  a  suit  by  the  salvors,  of  the  value  of 
their  service.^  So  if  an  agreement  is  afterwards  rescinded  by 
mutual  consent^ 


^  WilUams  v.  Barge  Jenny  Lind,  1  Newb.  Adm.  443,  where  an  agreement  that  the 
salvor  should  have  half  of  the  property  saved  was  set  aside.  See  also.  The  Sch.  Emu- 
lous, 1  Sumner,  207 ;  Beai*se  v.  Pigs  of  Copper,  1  Story,  314 ;  Post  r.  Jones,  19  How. 
150 ;  Cowell  t\  The  Brothers,  Bee,  Adm.  136;  Schutz  v.  Ship  Nancy,  id.  139.  What 
we  consider  to  be  the  true  rule,  is  stated  in  the  case  of  Eads  v.  The  Steamboat  H.  D. 
Bacon,  1  Newb.  Adm.  274,  280,  "that  a  contract  should  be  presumed,  prima  faciei  to 
be  fair ;  but  if  proven  to  be  unconscionable,  the  court  of  admfralty,  like  the  court  of 
equity,  would  refuse  to  enforce  it." 

2  The  True  Blue,  2  W.  Rob.  176;  The  Henry,  2  Eng.  L.  &  Eq.  564 ;  The  Resnlta- 
tet,  22  Eng.  L.  &  Eq.  620;  Parker  v.  Brig  Whitaker,  U.  S.  D.  C,  Mass.,  18  Law  Re- 
porter, 497.  In  the  case  of  The  British  Empire,  6  Jurist,  608,  Dr.  Luskin^oH  said : 
"  Now  the  general  principle  with  respect  to  such  agreements  I  apprehend  to  be  this, 
that  it  lies  upon  the  party  setting  it  up  to  prove  two  things,  first  that  such  agreement 
was  made  and  secondly  that  it  was  just.  Where  there  has  been  a  definite,  distinct 
agreement,  with  ample  time  for  the  parties  to  consider  what  they  are  doing,  the  cooit 
would  be  reluctant  to  interfere  with  it,  but  only  under  these  circumstances." 

'  The  Wm.  Lushington,  7  Notes  of  Cases,  361. 

«  The  Salacia,  2  Hagg.  Adm.  262,  265. 

6  The  Firc-Fly,  I  Swabey,  Adm.  240. 

0  The  Jan  Hendrik,  1  Spinks,  Adm.  181. 

7  The  Africa,  1  Spinks,  Adm.  299. 
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It  has  been  held  that  if  a  vessel  is  hired  to  do  a  stated  service,  as 
to  tow  a  dismasted  vessel  which  is  anchored  in  a  dangerous  situ- 
ation to  a  place  of  safety,  but  no  price  is  named,  because  the  time 
it  may  take  is  not  altogether  certain,  this  is  a  salvage  service,  and 
the  agreement  is  of  no  avail.^  We  cannot,  however,  assent 
to  this  doctrine ;  because  we  are  unable  to  see  why  the  parties 
may  not  make  a  valid  contract  leaving  the  price  to  be  determined 
on  the  doctrine  of  a  quantum  meruit.  It  has,  however,  been  said 
that  an  agreement  of  any  kind  does  not  alter  the  nature  of  the 
service  as  a  salvage  service,  but  only  furnishes  the  rule  by  which 
the  court  is  to  be  governed  in  awarding  the  compensation  ;^  and 
that  it  is  in  this  way  tha^  admiralty  takes  cognizance  of  an 
agreement  to  perform  the  service.^ 

A  binding  agreement  to  take  the  ship  to  a  place  of  safety  in- 
cludes the  cargo  on  board,  and  any  agreement  that  separate 
salvage  should  be  allowed  for  the  cargo  would  not  be  binding,* 
except,  we  presume,  where  the  cargo  is  taken  out,  and  additional 
expense  in  this  way  incurred. 

Where  there  is  an  agreement  to  tow  a  disabled  vessel  from 
one  place  to  another,  for  an  extra  compensation,  the  court  will 
not  increase  the  sum  agreed  upon  because  of  some  additional 
assistance  rendered.^     But  where  some  material  circumstance  is 


^  Hennessey  v.  Ship  Versailles,  1  Curtis,  C.  C.  353 ;  The  Independence,  2  Curtis,  C. 
C.  350.  We  consider  ourselves  justified  in  our  doubt  of  the  doctrine  of  these  cases,  be- 
cause when  the  latter  one  was  taken  up  to  the  Supreme  Court  of  the  United  States, 
that  court  were  equally  divided  in  opinion,  as  appears  by  the  report  of  the  case  on 
another  point.  Hemmenwaj  v.  Fisher,  20  How.  255.  In  The  William  Lnshington,  7* 
Notes  of  Cases,  361,  Dr.  Lushington  held  where  the  owners  of  a  vessel  in  distress  agreed 
with  the  owner  of  a  cutter  that  it  should  go  to  the  relief  of  the  vessel,  but  no  sum  was 
fixed  as  compensation,  that  the  master  and  crew  of  the  cutter,  who  did  not  know  of  the 
agreement,  were  not  bound  by  it,  but  might  sue  as  salvors.  In  such  a  case,  even  if  it 
were  held  that  the  persons  hired  could  maintain  an  action  for  salvage,  it  would  seem 
just  that  the  party^with  whom  the  contract  was  made  should  be  a  party  to  the  suit, 
and  the  court  would  decree  as  salvage  the  amount  agreed  upon,  so  that  the  owner  of 
the  property  saved  would  not  be  obliged  to  pay  for  the  service  more  than  once.  See 
Parker  r.  Brig  Whitaker,  U.  S.  D.  C,  Mass.,  18  Law  Reporter,  497. 

2  The  Sch.  Emulous,  1  Sumner,  207. 

s  The  A.  D.  Patchin,  1  Blatchf.  C.  C.  414.    See  also,  The  Catherine,  6  Notes  of 
Cases,  Supp.  xliii;  Bearse  v.  Figs  of  Copper,  1  Story,  314,  323. 

*  The  Westminster,  1  W.  Rob.  229. 

*  The  Kilby,  26  Eng.  L.  &  Eq.  596,  note ;  The  Betsey,  2  W.  Rob.  167.    It  was  also 
held  in  this  latter  case  that  "  whoever  takes  upon  himself  to  establish  the  fact  that  an 

53* 
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concealed,^  or  where  an  ordinary  towage  service  is  commenced 
at  an  agreed  sum  and  an  extraordinary  service  is  rendered,  the 
agreement  is  set  aside.^  And  where  several  contracts  for  salvage 
services  have  been  made  at  different  times,  and  a  subsequent 
salvage  in  respect  to  the  same  property  is  performed  under  no 
definite  contract,  the  rate  fixed  in  the  prior  contracts  is  not  im- 
perative.' 

It  is  perfectly  well  settled  and  for  obvious  and  strong  reasons, 
that  any  gross  misconduct*  on  the  part  of  salvors, and  especially 
any  embezzlement  of  the  property  saved,^  forfeits  the  whole  claim 
of  the  party  who  is  personally  guilty  or  participant  of  the  wrong- 
doing ;  but  not  of  innocent  co-salvors.^     Salvors  have  so  much 


admitted  agreement  has  been  invalidated  by  consent  of  parties,  is  bound  to  prove,  by 
clear  preponderance  of  testimony,  that  it  was  so  cancelled." 

^  The  KiDgalock,  1  Spinks,  Adm.  263,  26  Eng.  L.  &  £q.  596.  In  this  case  the 
agreement  was  set  aside  because  the 'master  of  the  vessel  saved  omitted  to  state,  that  be 
had  just  lost  an  anchor  and  cable.  But  in  The  Jonge  Andries,  1  Swabey,  Adm.  226, 
the  court  held  that  the  master  was  not  bound  to  point  out  every  circumstance  that  had 
occurred  daring  the  voyage,  but  that  there  must  be  a  concealment  on  purpose,  of  a  cir- 
cumstance of  importance  to  have  this  effect.  This  case  was  affirmed  on  appeal  in  the 
Privy  Council,  I  Swabey,  Adm.  303.    The  value  of  the  property  saved  has  nothing 

^o  do  with  the  question  whether  the  agreement  is  binding  or  not;  and  Dr.  Lushington  in 
one  case  said  :  "  Salvors  are  not  entitled  to  make  an  agreement  upon  any  other  grounds 
than  these :  The  extent  of  danger  U\  which  the  property  to  be  salved  is  exposed,  the 
degree  of  labor  they  will  have  to  undergo,  the  risk  to  which  they  themselves  may  be 
exposed,  and  the  length  of  time  to  be  occupied  ;  but.  they  are  not  to  speculate  on  the 
value  of  the  cargo."    The  Henry,  2  Eng.  L.  &  Eq.  564. 

2  The  William  Brandt,  2  Notes  of  Cases,  Supp.  Ixvii.    If  a  towage  service  is  com- 
menced by  a  steam-tug,  which  breaks  down  in  the  progress  of  the  service,  and  the 

^towage  is  completed  by  other  tugs  belonging  to  the  same  company,  the  original  contnct 
is  not  annulled,  and  it  seems  that  the  acceptance  of  the  service  by  the  master  of  the  vessel 
in  tow  is  a  continuation  of  the  original  contract.  The  Lady  Flora  Hastings,  3  W. 
Rob.  1 1 8.  Where  a  vessel  at  sea  was  met  with  by  a  fishing  smack,  and  an  agreement 
entered  into  to  pilot  the  vessel  into  port,  and  "  to  sail  ahead  "  of  her  for  an  agreed  sum, 
the  court  held  that  more  than  the  agreed  sum  could  not  be  claimed,  although  the  ^mack 
was  obliged  to  tow  the  vessel.  The  Jonge  Andries,  1  Swabey,  Adm.  226,  affirmed  on 
appeal,  1  Swabey,  Adm.  303. 

*  Bearse  v.  Pigs  of  Copper,  1  Story,  314. 

*  The  Joseph  Harvey,  1  Rob.  Adm.  306 ;  The  Bello  Cormncs,  6  Wheat.  152;  The 
Clarissc,  1  Swabey,  Adm.  129,133;  The  Charles  Adolphe,  1  Swabey,  Adm.  153; 
The  Terla,  1  Swabey,  Adm.  230. 

^  e  Schooner  Dove,  1  Gallis.  585 ;  The  Bello  Cormncs,  6  Wheat.  152. 

^  Mason  v.  Ship  Blaireau,  2  Cranch,  240.    And  if  a  master  who  is  also  a  part-owner, 

embezzles  property,  his  shares  as  owner  and  as  master  are  forfeited.     Schooner  Boston,  1 

Sumner,  328.    And  it  has  been  contended  that  the  captain  is  so  far  the  agent  of  the 

owners  that  they  are  not  entitled  to  salvage  if  he  embezzles  property,  but  this  position 
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in  their  power,  that  it  is  quite  important  to  hold  them  strictly  to 
their  duty  of  protecting  and  preserving  the  property,»for  the  ben- 
efit of  their  owners,  with  all  reasonable  diligence  and  care,  and 
with  entire  honesty.^  And  this  responsibility  of  the  salvors  con- 
tinaes  as  long  as  the  property  is  subject  to  the  decree  of  the 
court  So  that  an  embezzlement  or  theft,  after  it  is  in  custody 
of  the  officers  of  the  court  still  works  a  forfeiture.^  But  salvage 
is  not  forfeited  by  misconduct  of  the  crew  before  the  salvage,  or, 
probably,  after,  if  nothing  wrong  can  be  imputed  to  them  in  con- 
nection with  the  salvage  service,  or  the  property.^ 

If  property  which  has  been  embezzled  after  having  been  saved, 
comes  again  into  the  possession  of  the  owner  of  it,  salvage  on  it  is 
due  to  those  of  the  original  salvors  who  had  nothing  to  do  with 
the  embezzlement*  But  any  neglect  or  want  of  due  skill  or 
care  on  their  part,  would  forfeit  or  diminish  their  salvage.^ 
Whether  they  might  not  be  answerable  farther  for  mischief  caused 
by  their  interference  with  the  property,  has  not  been  decided.  We 
should  say,  however,  that  they  would  be  liable  as  other  wrong- 
doers ;  that  i^,  on  the  same  ground  and  to  the  same  extent 

The  duties  of  parties  when  a  pilot  is  on  board  in  charge  of  a  ves- 
sel we  have  already  considered,^  and  only  remark  here  that  a  salvor 


cannot  be  maintained.  The  Rising  San,  Ware,  d78 ;  The  Bark  Missoari,  V.  S.  D.  C, 
Mass.,  18  Law  Reporter,  38.  The  question  was  discasscd  at  length  in  this  case, 
whether  a  conspiracy,  fraud  and  actual  embezzlement  on  the  part  of  the  master  would 
defeat  the  claim  of  the  owners  of  the  vessel,  the  property  having  been  saved.  The 
court  were  of  the  opinion  that  only  the  guilty  parties  should  suffer.  The  Dake  of 
>Ianchestcr,  2  W.  Rob,  470,  to  the  contrary,  may  be  explained  on  two  grounds,  either 
that  the  innocence  of  the  owners  was  not  proved,  or  that  no  beneficial  service  was 
rendered. 

1  In  The  John  Perkins,  U.  S.  D.  C,  Mass.,  19  Law  Reporter,  490,  496,  the  share  of 
a  salvor  was  diminished  because  he  was  not  sufficiently  watchful  in  preventing  third 
persons  from  plandering  the  vessel. 

^  Schooner  Boston,  1  Samner,  328. 

«  The  Centurion,  Ware,  477,  484. 

*  The  Bark  Missouri,  U.  S.  D.  C,  Mass.,  18  Law  Reporter,  38. 

*  The  Rosalie,  1  Spinks,  Adm.  188, 25  Eng.  L.  &Eq.  605 ;  The  Lockwoods,  9  Jurist, 
1017 ;  The  Bark  Dygden,  1  Notes  of  Cases,  115  ;  The  Neptune,  1  W.  Rob.  297 ;  The 
I>iikc  of  Manchester,  2  W.  Rob.  470;  The  Barefoot,  1  Eng.  L.  &  Eq.  661 ;  The  Glory, 
2  Eng.  L.  &  Eq.  551 ;  The  Dosseitei,  10  Jurist,  865 ;  The  Cape  Packet,  3  W.  Rob. 
122.  In  this  last  case  it  is  said  that  the  extent  of  the  diminution  is  not  measured  by 
the  amount  of  loss  or  injury  sustained,  but  is  framed  upon  the  principle  of  proportioning 
tiic  diminution  to  the  degree  of  negligence,  not  to  the  consequences." 

*  See  ante,  Vol.  I.  p.  488,  n.  1. 
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concealed,^  or  where  an  ordinary  towage  service  is  commenced 
at  an  agreed  sum  and  an  extraordinary  service  is  rendered,  the 
agreement  is  set  aside.^  And  where  several  contracts  for  salvage 
services  have  been  made  at  different  times,  and  a  snbseqnent 
salvage  in  respect  to  the  same  property  is  performed  under  no 
definite  contract,  the  rate  fixed  in  the  prior  contracts  is  not  im- 
perative.^ 

It  is  perfectly  well  settled  and  for  obvioos  and  strong  reasons, 
that  any  gross  misconduct^  on  the  part  of  salvors, and  especially 
any  embezzlement  of  the  property  saved,^  forfeits  the  whole  claim 
of  the  party  who  is  personally  guilty  or  participant  of  the  wrong- 
doing; but  not  of  innocent  co-salvors,*     Salvors  have  so  much 


admitted  agroement  has  been  invalidated  by  consent  of  parties,  is  bound  to  prove,  by 
clear  preponderance  of  testimony,  that  it  was  so  cancelled." 

^  The  Kingalock,  1  Spinks,  Adm.  263,  26  Eng.  L.  &  Eq.  596.  In  this  case  the 
agreement  was  set  aside  bccanse  the  'master  of  the  vessel  saved  omitted  to  state,  that  ho 
had  jnst  lost  an  anchor  and  cable.  But  in  The  Jonge  Andries,  1  Swabey,  Adro.  226, 
the  court  held  that  the  master  was  not  bound  to  point  oat  every  circumstance  that  had 
occurred  daring  the  voyage,  but  that  there  must  be  a  concealment  on  parpose,  of  a  cir- 
cumstance of  importance  to  have  this  effect.  This  case  was  affirmed  on  appeal  in  the 
Privy  Council,  1  Swabey,  Adm.  303.    The  value  of  the  property  saved  has  nothing 

^o  do  with  the  question  whether  the  agreement  is  binding  or  not;  and  Dr.  Luskington  in 
one  case  said  :  ''  Salvors  are  not  entitled  to  make  an  agreement  upon  any  other  grounds 
than  these :  The  extent  of  danger  tq  which  the  property  to  be  salved  is  exposed,  the 
degree  of  labor  they  will  have  to  undergo,  the  risk  to  which  they  themselves  may  be 
exposed,  and  the  length  of  time  to  be  occupied  ;  but. they  are  not  to  speculate  on  the 
value  of  the  cargo."    The  Henry,  2  Eng.  L.  &  Eq.  564. 

^  The  William  Brandt,  2  Notes  of  Cases,  Supp.  Ixvii.  If  a  towage  service  is  com- 
menced by  a  steam-tug,  which  breaks  down  in  the  progress  of  the  service,  and  the 

^towage  is  completed  by  other  tugs  belonging  to  the  same  company,  the  original  contract 
is  not  annulled,  and  it  seems  that  the  acceptance  of  the  service  by  the  master  of  the  vessel 
in  tow  is  a  continuation  of  the  original  contract.  The  Lady  Flora  Hastings,  3  W. 
Bob.  1 1 8.  Where  a  vessel  at  sea  was  met  with  by  a  fishing  smack,  and  an  agreement 
entered  into  to  pilot  the  vessel  into  port,  and  "  to  sail  ahead  "  of  her  for  an  agreed  sum, 
the  court  held  that  more  than  the  agreed  sum  could  no*t  be  claimed,  although  the  smadi 
was  obliged  to  tow  the  vessel.  The  Jonge  Andries,  1  Swabey,  Adm.  226,  affirmed  on 
appeal,  1  Swabey,  Adm.  303. 

*  Boarse  v.  Pigs  of  Copper,  1  Story,  314. 

*  The  Joseph  Harvey,  1  Rob.  Adm.  306 ;  The  Bello  Cormnes,  6  Wheat.  152 ;  The 
Clarissc,  1  Swabey,  Adm.  129,133;  The  Charles  Adolphe,  1  Swabey,  Adni.  153; 
The  Perla,  1  Swabey,  Adm.  230. 

^  fi  Schooner  Dove,  1  Gallis.  585 ;  The  Bello  Corruncs,  6  Wheat.  152. 

^  Mason  v.  Ship  Blaireau,  2  Cranch,  240.    And  if  a  master  who  is  also  a  part-owner, 

embezzles  property,  his  shares  as  owner  and  as  master  are  forfeited.    Schooner  Boston,  1 

Sumner,  328.    And  it  has  been  contended  that  the  captain  is  so  far  the  agent  of  the 

owners  that  they  are  not  entitled  to  salvage  if  he  embezzles  property,  but  this  position 
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in  their  power,  that  it  is  quite  important  to  hold  them  strictly  to 
their  duty  of  protecting  and  preserving  the  property,»for  the  ben- 
efit of  their  owners,  with  all  reasonable  diligence  and  care,  and 
with  entire  honesty.^  And  this  responsibility  of  the  salvors  con- 
tinues as  long  as  the  property  is  subject  to  the  decree  of  the 
court  So  that  an  embezzlement  or  theft,  after  it  is  in  custody 
of  the  officers  of  the  court  still  works  a  forfeiture.^  But  salvage 
is  not  forfeited  by  misconduct  of  the  crew  before  the  salvage,  or, 
probably,  after,  if  nothing  wrong  can  be  imputed  to  them  in  con- 
nection with  the  salvage  service,  or  the  property.^ 

If  property  which  has  been  embezzled  after  having  been  saved, 
comes  again  into  the  possession  of  the  owner  of  it,  salvage  on  it  is 
due  to  those  of  the  original  salvors  who  had  nothing  to  do  with 
the  embezzlement*  But  any  neglect  or  want  of  due  skill  or 
care  on  their  part,  would  forfeit  or  diminish  their  salvage.^ 
Whether  they  might  not  be  answerable  farther  for  mischief  caused 
by  their  interference  with  the  property,  has  not  been  decided.  We 
should  say,  however,  that  they  would  be  liable  as  other  wrong- 
doers ;  that  }fi,  on  the  same  ground  and  to  the  same  extent 

The  duties  of  parties  when  a  pilot  is  on  board  in  charge  of  a  ves- 
sel we  have  already  considered,^  and  only  remark  here  that  a  salvor 


cannot  be  maintained.  The  Rising  Sun,  Ware,  ^78 ;  The  Bark  Missouri,  U.  S.  D.  C, 
Mass.,  18  Law  Reporter,  S8.  The  question  was  discussed  at  length  in  this  case, 
whether  a  conspiracy,  fraud  and  actual  embezzlement  on  the  part  of  the  master  would 
defeat  the  claim  of  the  owners  of  the  vessel,  the  property  having  been  saved.  The 
court  were  of  the  opinion  that  only  the  guilty  parties  should  suffer.  The  Duke  of 
^Manchester,  2  W.  Rob.  470,  to  the  contrary,  may  be  explained  on  two  grounds,  either 
that  the  innocence  of  the  owners  was  not  proved,  or  that  no  beneficial  service  was 
rendered. 

1  In  The  John  Perkins,  U.  S.  D.  C,  Mass.,  19  Law  Reporter,  490,  496,  the  share  of 
a  sal\or  was  diminished  because  he  was  not  sufficiently  watchful  in  preventing  third 
persons  from  plundering  the  vessel. 

^  Schooner  Boston,  1  Sumner,  328. 

«  The  Centurion,  Ware,  477,  484. 

*  The  Bark  Missouri,  U.  S.  D.  C,  Mass.,  18  Law  Reporter,  38. 

*  The  Rosalie,  1  Spinks,  Adm.  188,25Eng.L.  &Eq.  605;  The  Lockwoods,  9  Jurist, 
1017 ;  The  Bark  Dygden,  1  Notes  of  Cases,  115  ;  The  Neptune,  1  W.  Rob.  297 ;  The 
Duke  of  Manchester,  2  W.  Rob.  470;  The  Barefoot,  1  Eng.  L.  &  Eq.  661 ;  The  Glory, 
2  Eng.  L.  &  Eq.  551 ;  The  Dosseitei,  10  Jurist,  865 ;  The  Cape  Packet,  3  W.  Rob. 
122.  In  this  last  case  it  is  said  that  the  extent  of  the  diminution  is  not  measured  by 
the  amount  of  loss  or  injury  sustained,  but  is  framed  upon  the  principle  of  proportioning 
tlie  diminution  to  the  degree  of  negligence,  not  to  the  consequences." 

6  See  ante.  Vol.  I.  p.  483,  n.  1. 
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the  general  principles  of  law.^  And  it  has  been  said  in  Eng- 
land, that  military  salvage  being  fixed  by  law  at  a  low  rate,  may 
be  increased  by  the  court,  when  special  services  are  rendered.^ 

Lord  Stowell  has  held  that  the  master  and  crew  are,  strictly 
speaking,  the  only  salvors;  the  owners  having  generally,  but  a 
slight  claim,  grounded  only  on  the  danger  incurred  by  their  proper- 
ty.^ But  every  one  concerned  in  the  rescue  of  a  captured  ship  has 
a  lien  on  the  property  for  his  salvage,  and  his  action  in  personam 
as  well  as  in  rem.^  In  England  it  is  no  part  of  the  duty  of  the 
crew,  as  seamen,  to  rescue  their  own  ship  in  case  of  capture  ;* 
but  rescue  is  a  voluntary  and  meritorious  act,  to  be  rewarded  as 


where  no  restoration  would  be  mode  by  the  alien  friend  ander  like  circnmstances,  or 
where  a  different  provision  is  made  by  treaty.  The  foarth  section  provides  for  the 
manner  of  distribating  the  salvage  among  the  officers  and  crew  of  the  recapturing  ves- 
sel. It  has  been  held  under  the  first  section,  that  only  one  sixth  of  the  cargo  is  to  be 
given  in  case  of  its  recapture  by  a  private  armed  vessel,  although  the  vessel  recaptured 
was  originally  an  armed  vessel.  The  Sch.  Adeline,  9  Cranch,  244.  See  also  the 
same  case  for  the  construction  of  the  third  section. 

^  Talbot  V,  Seeman,  1  Cranch,  1.  This  was  a  case  of  a  recapture  by  an  American 
vessel  of  a  Hamburg  vessel  from  a  French  vessel.  France  and  the  United  States  were 
at  war,  and  Hamburg  was  neutral  to  both.  The  court  held  that  the  case  did  not  fall 
within  the  third  section  of  the  act  of  1 800,  construing  that  section  to  apply  only  to 
the  case  of  a  friend  hostile  to  the  capturing  power.  One  sixth  was  allowed  as  8al> 
vage. 

2  The  Sir  Francis  Burton,  2  Hagg.  Adm.  156. 

«  The  San  Bernardo,  1  Rob.  Adm.  178. 

*  The  Two  Friends,  1  Rob.  Adm.  271. 

^  In  England,  the  law  is,  tjiat  the  obligation  of  the  crew  is  at  an  end  on  a  capture 
taking  place.  The  Two  Friends,  1  Rob.  Adm.  271 ;  The  Beaver,  3  Rob.  Adm.  292. 
They  may«thcrefore  be  entitled  to  salvage  on  recapture,  as  well  as  where  the  service  is 
performed  by  third  persons.  But  in  this  country  it  is  certain  that  it  is  the  duty  of  the 
crew  to  remain  by  the  vessel  after  capture  until  condemnation.  It  would  therefore 
seem  that  they  did  no  more  than  their  duty  in  recapturing  the  vessel.  In  Phillips  v. 
M'Call,  4  Wash.  C.  C.  141,  the  vessel  had  been  captured  and  a  prize  crew  put  on 
'  board  ;  but  on  another  vessel  approaching,  the  captors,  fearing  recapture,  left  the  vessel 
in  the  possession  of  port  of  her  original  crew,  they  giving  a  ransom  bill,  promising  to 
pay  half  the  value.  It  was  held  that  the  crew  were  not  entitled  to  salvage,  their  con- 
tract not  being  dissolved  by  the  capture.  But  in  Clayton  v.  Ship  Harmony,  1  Pet. 
Adm.  70,  salvage  was  allowed  on  a  recapture  by  the  crew,  their  contract  being  con- 
sidered to  be  at  an  end.  In  Williams  v.  Suffolk  Ins.  Co.,  3  Sumner,  270,  the  question 
was  whether  a  decree  of  the  admiralty  court  in  Connecticut,  giving  salvage  to  the  crew 
of  a  vessel  who  had  recaptured  her  when  she  was  illegally  detained  by  a  foreign  power, 
was  binding  upon  the  insurers.  Mr.  Justice  Story  held  that  the  decree  was  conclusive, 
and  added :  ''  If  that  decree  were  reexaminable,  there  is  no  question  that  it  was  right- 
fully a  case  for  salvage ;  for  the  recapture  saved  the  vessel  and  outfits  from  an  immi- 
nent peril  of  condemnation." 
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such.  If  one  does  only  his  duty,  he  cannot  on  this  ground  claim 
military,  any  more  than  civil  salvage ;  ^  and  this  is  sometimes 
said  where  the  service  rendered  is  not  so  strictly  within  his 
duty,  but  that  he  might  have  refused  to  perform  it.^  Nor  is  it 
necessary  that  the  salvor  should  incur  personal  risk;  thus  where 
the  enemy  sells ^  or  gives*  a  captured  ship  to  a  Stranger  who 
brings  her  back  to  her  owner,  his  right  to  salvage  is  unquestion- 
able. 

As  to  freight,  it  has  been  held,  that  this  must  contribute  to 
salvage,  when  a  commencement  of  the  voyage  has  taken  place, 
then  a  capture,  and  a  recapture,  by  which  the  voyage  was  after- 
wards accomplished.  In  that  case  the  whole  freight  is  included 
in  the  valuation  on  which  salvage  is  given.^  But  it  is  not  always 
sufficient  to  make  the  freight  contributory  that  its  earning  was 
made  possible  by  the  recapture ;  as  if  a  ship  be  cut  out  of  port 
and  then  recaptured  and  she  afterwards  sails  on  and  completes 
her  voyage ;  no  salvage  would  be  due  from  the  freight.^ 

When  there  is  a  recapture  by  a  public  ship  of  war,  and  the 
parties  do  not  consent  to  appraisement,  the  value  of  the  recap- 
tured property  must  be  ascertained  by  a  sale  of  it.^  Recapture 
to  give  the  right  to  salvage  must  be  legal,  for  if  founded  on  a 
tort  no  compensation  is  due.^ 

Whether  salvage  is  to  be  decreed  or  not  in  cdses  of  recapture, 
is  often  a  question  of  much  difficulty,  and  one  of  mingled  law 
and  fact  .  So  far  as  the  principal  cases  may  aid  in  answering 
this  question,  we  have  arranged  them  as  follows :  — 

Military  salvage  has  been  decreed,  and  the  vessel  restored  to  the 
original  owner,  because  the  condemnation  and  sale  under  which 


1  See  note,  sapra. 
^    '^  See  Phillips  v.  M'Call,  4  Wash.  C.  C.  141,  where  it  was  held  that  a  passenger, 
and  another  person  who  was  the  ship's  physician,  were  bound  to  aid  in  rescuing  the    . 
vessel  after  capture. 

'  The  Henry,  Edw.  Adm.  192.  In  The  London,  2  Dods.  74,  the  captors  offered  to 
release  the  vessel  to  the  master  on  condition  of  his  drawing  a  bill  for  £1 ,000,  payable 
in  London.  He  did  this,  but  took  care  to  send  advices  to  London  in  time  to  prevent 
the  payment.    Held,  that  he  was  entitled  to  salvage. 

*  The  Sir  Peter,  2  Dods.  73. 

»  The  Dorothy  Foster,  6  Rob.  Adm.  88. 

*  The  Dorothy  Foster,  6  Rob.  A  Im.  88,  91,  per  Sir  William  Scott, 
7  Cross  V,  Brig  Dolphin,  Bee,  Adm.  15^. 

*  Davison  v.  Seal-skins,  2  Paine,  C.  C.  824. 
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it  was  purchased  and  brought  home  were  set  aside  as  illegal.^ 
Nor  is  the  right  of  salvage  taken  away  by  a  subsequent  capture 
and  condemnation  in  an  enemy's  port  when  that  sentence  is 
overruled  and  annulled  by  the  sovereign  of  the  State,  and  the 
ship  released.^  Salvage  was  cdlowed  when  a  ship  of  war  of  the 
United  States  recaptured  from  the  French  a  Hamburg  ship, 
France  and  the  United  States  being  then  at  war,  and  France 
and  Hamburg  neutral  as  to  each  other,  it  being  considered  that 
although  France  and  Hamburg  were  neutral,  yet  the  conduct  of 
the  French  government  showed  that  the  rights  of  nations  would 
have  been  violated  had  the  vessel  been  taken  in.^  And  when  an 
American  vessel  was  captured  by  a  French  privateer,  and  her 
master  gave  a  ransom  bill,  payable  only  on  her  arrival  in 
Havana,  whereupon  she  was  ordered  to  Havana  with  a  French 
prize-master  on  board,  and  an  English  ship  captured  her  and 
put  a  prize  crew  on  Board,  who  brought  her  into  her  American 
port ;  it  being  apparent  that  this  bill  was  no  longer  payable  and 
was  saved  to  the  owner  by  the  recapture,  salvage  was  decreed.* 

So  also,  when  a  captured  ship  had  been  abandoned  by  the 
captors,  to  go  in  pursuit  of  another  prize ;  and  it  was  afterwards 
found  by  another  vessel  in  a  derelict  condition,  one  half  was 
given  to  the  salvors.^  When  an  English  privateer  finding  ene- 
my's (French)  prt)perty  on  board  a  neutral  ship  (an  American) 
captured  her,  and  put  two  men  only  on  board,  and  the  neutral  mas- 
ter promised  to  go  into  a  British  port,  but  he  afterwards  attempted 
to  go  into  an  enemy's  port,  and  the  prize  crew  besought  the  aid  of 
another  British  armed  ship,  who  again  captured  the  neutral,  it 
was  held,  that  the  first  seizure  constituted  a  legal  capture,  but 
that  the  services  of  the  cruiser  were  sufficient  to  entitle  her  to 
a  salvage.^  Salvage  is  allowed  in  case  of  a  recapture  from 
piratesJ 


1  The  Flad  Oycn,  1  Rob.  Adm.  135. 

3  The  Charlotte  Caroline,  1  Dods.  192. 

"  Talbot  V.  Seeman,  1  Cranch,  1 ;  The  War  Onskan,  2  Rob.  Adm.  299. 

*  Moodie  v.  Brig  Harriet,  Bee,  Adm.  128. 

^  The  Lord  Nelson,  Edw.  Adm.  79.  The  question  seems  to  have  been  considered 
more  as  a  case  of  derelict,  than  as  salvage  on  recapture. 

«  The  Resolution,  6  Rob.  Adm.  13. 

7  The  Marianna,  3  Hagg.  Adm.  206.  See  also,  Davison  v.  Seal-skins,  2  Paine, 
C.  C.  324 ;  I'he  Calypso,  2  Hagg.  Adm.  209. 
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Restoration  was  decreed  without  salvage,  in  the  following 
eases.  In  a  case  of  a  capture  by  a  foreign  cruiser,  which  was 
fitted  out  in  a  port  of  the  United  States  in  violation  of  our  neu- 
trality, the  capture  being  considered  as  illegal.^  Nor  was  sal- 
vage allowed  for  merely  stopping  a  shijp  from  entering  an  enemy's 
port,  for  there  can  be  no  salvage  for  recapture,  unless  the  prop- 
-  erty  has  been  in  the  actual  or  constructive  possession  of  the 
enemy ;  ^  and  the  recaptured  ship  must  come  into  the  actual  pos- 
session of  the  recaptors ;  but  in  one  such  case,  salvage  was  de- 
creed under  the  general  maritime  law,  although  the  case  did  not 
come  within  the  English  prize  act.^ 

If  the  vessel  does  not  actually  assist  in  the  recapture,  she  is 
not  entitled  to  salvage,  as  where  she  is  prevented  from  assisting 
by  becoming  becalmed.*  So  also,  where  an  American  ship  was 
captured  by  the  enemy  and  condemned,  and  sold  to  a  subject  of 
the  enemy,  and  afterwards  recaptured  by  an  American  privateer; 
because  by  the  general  maritime  law,  a  sentence  of  condemna- 
tion extinguishes  the  title  of  the  original  proprietor.^  So  also, 
where  an  American  ship  was  seized  by  French  custom-house 
officers  and  released  on  bail,  to  respond  adjudication  in  the 
French  prize  court,  and  was  captured  by  English  ships  as  she 
was  dropping  down  the  river;  on  the  ground,  that  she  was 
already  out  of  the  enemy's  hands,  and  no  service  was  rendered 
to  her.®  Salvage  was  not  allowed  for  rescuing  a  neutral  Amer- 
ican ship  from  a  belligerent,  who  arrested  her  for  an  alleged 
breach  of  treaty  or  of  the  law  of  nations.^  A  neutral  vessel  can 
claim  no  salvage  for  a  recapture  from  a  belligerent,  because  it 


1  The  Brig  Alerta,  9  Cranch,  359. 

a  The  Ann  Green,  I  Gallis.  274,  293. 
^  *  The  Edward  and  Maiy,  3  Rob.  Adm.  305.  The  vessel  in  this  case,  was  brought 
to  by  a  French  lugger  in  a  storm,  but  was  not  boarded  on  account  of  the  weather.  A 
British  frigate  came  in  sight  and  captured  the  lugger,  and  the  vessel  escaped  and 
arrived  safely  in  port.  The  act  of  pariiament  declared  that  **  if  at  any  time  afterwards 
surprised  and  retaken  by  any  of  his  majesty's  ships  of  war/'  etc.  This  was  held  to 
make  an  actual  possession  by  the  recaptors  necessary. 

«  The  Dorothy  Foster,  6  Rob.  Adm.  88. 

»  The  Star,  3  Wheat.  78. 

^  The  Robert  Hale,  Edw.  Adm.  265. 

7  Waite  V.  Brig  Antelope,  Bee,  Adm.  233 ;  Talbot  v.  Seeman,  1  Cranch,  1 ;  The 
War  Onskan,  2  Rob.  Adm.  299. 
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amount  of  salvage,  this  is  enforced  by  the  court  only  so  far  as  it 
seems  equitable  and  conformable  to  the  merits  of  the  case.  And 
it  is  wholly  disregarded  if  it  be  deemed  unconscionable  and  op- 
pressive to  the  owners  of  the  property  saved,  or  entered  into  under 
circumstances  which  amount  to  compulsion.^ 

The  salvors  may  also  make  an  agreement  with  the  master  of 
the  vessel  for  a  compensation  which  falls  far  short  of  that  due  for 
a  salvage  service,  and  such  a  contract  is  enforced  and  considered 
as  a  bar  to  salvage  service, "  provided  there  be  a  clear  understand- 
ing of  the  nature  of  the  agreement ;  that  it  is  made  with  fairness 
and  impartiality  to  all  concerned;  and  that  the  parties  to  it  are 
competent  to  form  a  judgment  as  to  the  obligations  to  which  they 
are  binding  themselves.^  But,  in  the  language  of  Dr.  Lushing-- 
ton^  in  order  to  bar  a  salvage  claim,  there  must  be  a  distinct  agree- 
ment between  the  parties,  for  a  given  sum  and  in  explicit  terms.® 
Mere  loose  conversation  between  the  parties  concerning  compen- 
sation is,  therefore,  disregarded."^  But  it  is  no  objection  to  an 
agreement  that  it  was  verbal,  and  the  court  will  not  set  it  aside, 
unless  it  is  wholly  inequitable,  although  it  is  a  hard  bargain.^ 
And  if  a  proposal  is  made  by  the  salvors  and  refused  by  the 
vessel,  this  is  no  evidence,  in  a  suit  by  the  salvors,  of  the  value  of 
their  service.®  So  if  an  agreement  is  afterwards  rescinded  by 
mutual  consent^ 


^  Williams  v.  Barge  Jenny  Lind,  1  Newb.  Adm.  443,  where  an  agreement  that  the 
salvor  should  have  half  of  the  property  saved  was  set  aside.  See  also,  The  Sch.  Emu- 
lous, 1  Sumner,  207 ;  Bearsc  v.  Pigs  of  Copper,  1  Story,  314 ;  Post  i?.  Jones,  19  How. 
150 ;  Cowell  r.  The  Brothers,  Bee,  Adm.  186 ;  Schutz  v.  Ship  Nancy,  id.  189.  What 
we  consider  to  be  the  true  rule,  is  stated  in  the  case  of  Eads  v.  The  Steamboat  H.  D. 
Bacon,  1  Newb.  Adra.  274,  280,  "that  a  contract  should  be  presumed,  prima  fade,  to 
be  fair ;  but  if  proven  to  be  unconscionable,  the  court  of  admfralty,  like  die  court  of 
equity,  would  refuse  to  enforce  it." 

a  The  True  Blue,  2  W.  Rob.  176;  The  Henry,  2  Eng.  L.  &  Eq.  664 ;  The  Resulta- 
tet,  22  Eng.  L.  &  Eq.  620;  Parker  v.  Brig  Whitaker,  U.  S.  D,  C,  Mass.,  18  Law  Re- 
porter, 497.  In  the  case  of  The  British  Empire,  6  Jurist,  608,  Dr.  Lushington  said : 
''  Now  the  general  principle  with  respect  to  such  agreements  I  apprehend  to  be  this, 
that  it  lies  upon  the  parry  setting  it  up  to  prove  two  things,  first  that  such  agreement 
was  made  and  secondly  that  it  was  just.  Where  there  has  been  a  definite,  distinct 
agreement,  with  ample  time  for  the  parties  to  consider  what  they  are  doing,  the  court 
would  be  reluctant  to  interfere  with  it,  but  only  under  these  circumstances.' 

8  The  Wm.  Lushington,  7  Notes  of  Cases,  361. 

*  The  Salacia,  2  Hngg.  Adm.  262,  265. 

6  The  Fire-Fly,  1  Swabey,  Adm.  240. 
^  The  Jan  Hendrik,  1  Spinks,  Adm.  181. 

7  The  Africa,  1  Spinks,  Adm.  299. 
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It  has  been  held  that  if  a  vessel  is  hired  to  do  a  stated  service,  as 
to  tow  a  dismasted  vessel  which  is  anchored  in  a  dangerous  situ- 
ation to  a  place  of  safety,  but  no  price  is  named,  because  the  time 
it  may  take  is  not  altogether  certain,  this  is  a  salvage  service,  and 
the  agreement  is  of  no  avail.^  We  cannot,  however,  assent 
to  this  doctrine ;  because  we  are  unable  to  see  why  the  parties 
may  not  make  a  valid  contract  leaving  the  price  to  be  determined 
on  the  doctrine  of  a  quantum  meruit.  It  has,  however,  been  said 
that  an  agreement  of  any  kind  does  not  alter  the  nature  of  the 
service  as  a  salvage  service,  but  only  furnishes  the  rule  by  which 
the  court  is  to  be  governed  in  awarding  the  compensation ;  ^  and 
that  it  is  in  this  way  tha*  admiralty  takes  cognizance  of  an 
agreement  to  perform  the  service.' 

A  binding  agreement  to  take  the  ship  to  a  place  of  safety  in- 
cludes the  cargo  on  board,  and  any  agreement  that  separate 
salvage  should  be  allowed  for  the  cargo  would  not  be  binding,* 
except,  we  presume,  where  the  cargo  is  taken  out,  and  additional 
expense  in  this  way  incurred. 

Where  there  is  an  agreement  to  tow  a  disabled  vessel  from 
one  place  to  another,  for  an  extra  compensation,  the  court  will 
not  increase  the  sum  agreed  upon  because  of  some  additional 
assistance  rendered.^     But  where  some  material  circumstance  is 


^  Hennessey  v.  Ship  Versailles,  1  Curtis,  C.  C.  353  ;  The  Independence,  2  Curtis,  G. 
C.  350.  We  consider  ourseWes  justified  in  our  doubt  of  the  doctrine  of  these  cases,  be- 
cause when  the  latter  one  was  taken  up  to  the  Supreme  Court  of  the  United  States, 
that  court  were  equally  divided  in  opinion,  as  appears  by  the  report  of  the  case  on 
another  point.  Hcmmenway  v.  Fisher,  20  How.  255.  In  The  William  Lnshington,  7* 
Notes  of  Cases,  361,  Dr.  Lushingion  held  where  the  owners  of  a  vessel  in  distress  agreed 
with  the  owner  of  a  cutter  that  it  should  go  to  the  relief  of  the  vessel,  but  no  sum  was 
fixed  as  compensation,  that  the  master  and  crew  of  the  cutter,  who  did  not  know  of  the 
agreement,  were  not  bound  by  it,  but  might  sue  as  salvors.  In  such  a  case,  even  if  it 
were  held  that  the  persons  hired  could  maintain  an  action  for  salvage,  it  would  seem 
just  that  the  party]with  whom  the  contract  was  made  should  be  a  party  to  the  suit, 
and  the  court  would  decree  as  salvage  the  amount  agreed  upon,  so  that  the  owner  of 
the  property  saved  would  not  be  obliged  to  pay  for  the  service  more  than  once.  See 
Parker  r.  Brig  Whitaker,  U.  S.  D.  C,  Mass.,  18  Law  Reporter,  497. 

2  The  Sch.  Emulous,  1  Sumner,  207. 

»  The  A.  D.  Patchin,  1  Blatchf.  C.  C.  414.    See  also,  The  Catherine,  6  Notes  of 
Cases,  Supp.  xUii ;  Bearse  v.  Pigs  of  Copper,  1  Story,  314,  323. 

*  The  Westminster,  1  W.  Rob.  229. 

*  The  Kilby,  26  Eng.  L.  &  Eq.  596,  note ;  The  Betsey,  2  W.  Rob.  167.    It  was  also 
held  in  this  latter  case  that  "  whoever  takes  upon  himself  to  establish  the  fact  that  an 

63« 


640  LAW  AND  JUBISBICnON  OF  ADMIRALTY.  [BOOK  m. 

The  greatest  difficulty  has  been  in  determining  the  extent  of 
the  lien  for  repairs  in  a  port  in  the  same  State.  That  there  is 
no  such  lien  recognized  by  our  courts,  except  that  which  a  ship- 
wright has  at  common  law  so  long  as  he  retains  possession,^  is 
very  clear.^  Most  of  our  States  have,  however,  passed  laws 
giving  the  lien  in  certain  cases,  the  laws  of  some  States  in- 
cluding contracts  for  building,  and  in  others  being  limited  to 
repairs  and  supplies.  These  statutes  generally  authorize  a  suit 
to  enforce  the  lien,  either  in  the  State  court  or  in  the  admiralty 
court  sitting  in  that  district.  It  is  very  obvious  that  our  State 
legislatures  have  no  power  to  confer  any  additional  jurisdiction 
upon  the  United  States  courts ;  but  the  legislatures  may  give  a 
lien  where  none  before  existed,  and  if  this  is  in  respect  to  a  sub- 
ject maritime  in  its  nature,  admiralty  process  should  lie  to  enforce 
it  The  only  question  then,  is,  whether  a  contract  to  repair  or 
to  build  a  vessel  is  a  maritime  contract  That  the  former  is, 
there  can  be  no  doubt ;  that  the  latter  is,  there  can  likewise  be 
no  doubt  on  principle,  but  this  has  been  doubted  by  the  Supreme 
Court  of  the  United  States.^     So  far  as  repairs  and  supplies  are 


founded  on  the  implied  dnty  on  the  part  of  the  ship-hnilder  to  perform  the  senrice  with 
skill  and  care,  and  alleged  that  the  damage  resnlled  from  negligence  and  want  of  proper 
skill  in  conducting  the  business.  The  suit  was  dismissed  for  want  of  jurisdiction,  on  the 
g^und  that  the  duty  did  not  arise  out  of  a  maritime  contract,  it  being  made  on  land 
and  relating  to  service  to  be  performed  on  land.  But  in  the  case  of  Griffith  v.  Wort- 
man,  19  Law  Reporter,  377,  the  same  judge  said:  "I  do  not  go  into  the  question 
whether  this  is  a  contract  made,  or  service  rendered,  on  the  land  or  on  the  water;  it 
undoubtedly  partakes  of  both ;  for  I  am  free  to  confess,  I  have  not  much  respect  for 
this  and  other  like  distinctions  that  have  sometimes  been  resorted  to  for  the  purpose  of 
ascertaining  when  the  admiralty  has  and  has  not  jurisdiction.  The  nature  and  charac- 
ter of  the  contract,  and  of  the  service,  have  always  appeared  to  me  to  be  sounder  guides 
for  determining  the  question."  We  do  not  see  clearly  how  these  cases  are  to  be  recon- 
ciled. 

^  This  common-law  lien  has  been  enforced  in  admiralty.    The  Sch.  Karion,  1  Story,* 
68,  72.     See  also,  Peyroux  v.  Howard,  7  Pet.  324. 

^  The  General  Smith,  4  Wheat.  438,  and  cases  cited  ante.  Vol.  I.  p.  492,  n.  2. 

*  People's  Ferry  Co.  v.  Beers,  20  How.  393.  The  lien  given  by  a  State  statute  to 
persons  building  a  vessel  has  been  enforced  in  admiralty  in  numerous  cases,  which  we 
have  before  cited.  Vol.  I.  p.  499,  note  1.  See  also,  the  case  of  The  Richard  Busteed, 
U.  S.  D.  C,  Mass.,  Oct.  1858,  21  Law  Reporter,  601,  decided  since  our  first  volume 
was  in  press.  This  case  most  ably  reviews  the  whole  question,  and  holds  that  the 
contract  to  build  a  ship  is  one  of  a  maritime  nature,  and  may  be  enforced  in  ad- 
>  miralty. 
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concerned,  the  jurisdiction  in  rem  has  been  taken  away  by  the 
new  rule  of  the  Supreme  Court  of  the  United  States,  which 
went  into  effect  on  the  first  day  of  May,  1859.  This  rule  re- 
peals the  12th  admiralty  rule,  and  is  a  substitute  for  it  It  pro- 
vides that  "  in  all  suits  by  material-men  for  supplies  or  repairs, 
or  other  necessaries  for  a  foreign  ship  or  for  a  ship  in  a  foreign 
port,  the  libellant  may  proceed  against  the  ship  and  freight  in 
rem,  or  against  the  master  and  owner  alone  in  personam.  And 
the  like  proceeding  in  personam^  hpt  not  in  rem,  shall  apply  to 
cases  of  domestic  ships  for  supplies,  repairs,  or  other  neces- 
saries." 2 

We  do  not  see,  however,  that  this  rule  touches  the  question  of 
ship-building,  or  differs  in  any  way  from  the  former  rule,  except 
that  the  words  "  in.  personam  but  not  in  rem  "  are  added  in  the 
new  rule,  and  the  words  "  where  by  the  local  law  a  lien  is  given 
to  material-men,"  which  occurred  in  the  old  rule  after  the  words 
"  domestic  ships,"  are  omitted.^  The  old  12th  rule  was  in  force 
at  the  time  our  first  volume  was  printed,  and  we  refer  to  it  on 
page  501.  The  effect  of  its  repeal,  and  of  the  new  rule,  cannot 
certainly  be  known  until  it  be  fixed  by  adjudication.  We  are  of 
the  opinion,  however,  that  the  new  rule  permits  actions  in  per- 
sonam  "  for  supplies,  repairs,  or  other  necessaries,"  furnished  to 
domestic  ships,  whether  the  right  of  action  is  given  by  local  law 
or  not,  and  prohibits  action^  in  rem  whether  given  by  local  law 
or  not. 

If  this  be  the  intention  of  the  Supreme  Court  of  the  United 
States,  or  the  effect  of  their  rule  as  applied  by  the  district  courts. 


^  Previous  to  this  rule,  it  had  been  decided  that  under  the  12th  old  admiralty  rule, 
no  action  in  personam  would  lie  in  the  case  of  a  domestic  vessel.  Merritt  v.  Sackett, 
U.  S.  D.  C,  Western  District  of  New  York,  12  Law  Reporter,  611. 

2  21  How. 

*  It  will  be  noticed  that  the  old  rule  said  nothing  about  the  case  of  the  building  of  a 
vessel,  but  was  confined  to  the  case  of  "repairs,  supplies,  or  other  necessaries,"  unless, 
indeed,  it  be  contended  that  the  term  "  other  necessaries,"  included  building  a  vessel, 
which  we  should  hardly  suppose  possible.  If  it  did,  then  by  the  new  rule  the  right 
of  action  is  limited  to  a  suit  in  personam.  If  it  did  not,  the  rule  has  no  reference  to 
the  building  of  a  vessel,  and  the  only  question  is  whether  the  courts  can  take  jurisdic- 
tion over  contracts  made  by  material-men  in  the  home  port,  aside  from  the  statute.  In 
the  case  of  Maguire  t;.  Card,  21  How.  248,  251,  the  court,  after  mentioning  the  new 
rule,  said  :  "  We  have  determined  to  leave  all  these  liens  depending  upon  State  laws, 
and  not  arising  out  of  the  maritime  contract,  to  be  enforced  by  the  State  courts." 

64* 
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may  it  not  be  questioned  whether  it  will  not  oppose  unquestioD- 
abie  principles  of  admiralty  law,  which  call  upon  the  court  to 
enforce,  over  a  thinff  clearly  within  its  jurisdiction  and  posses- 
sion, maritime  liens  however  or  wherever  created.^ 

In  the  first  chapter  of  this  book^  we  intimated  a  donbt 
whether  the  case  of  Allen  v.  Newberry*  which  decided  that 
under  the  act  of  1S45,  the  admiralty  courts  had  no  jurisdiction 
over  the  domestic  commerce  of  a  State,  was  intended  to  apply 
to  the  domestic  commerce  of  a  State  situated  on  the  sea,  or  on 
waters  navigable  from  the  sea.  But  since  that  portion  of  our 
work  was  in  press  the  21st  volume  of  Howard  has  been  pub- 
lished, and  in  it  is  a  case  in  which  the  court  say  that  they  re- 
garded the  restriction  mentioned  in  the  act  of  1845,  as  declaratory 
of  the  general  law,  and  it  was  decided  that  the  court  had  no 
jurisdiction  of  a  contract  for  supplies  furnished  to  a  vessel  en- 
gaged exclusively  in  the  domestic  trade  of  the  State  where  the 
supplies  were  furnished,  although  the.  State  was  on  the  sea- 
coast.*  . 

The  lien  of  a  material-man  like  that  of  a  sailor,  has  been  held 
not  to  be  lost  if  the  vessel  is  shipwrecked,  and  portions  of  the 
wreck  are  saved  by  the  owners.* 


1  See  ante,  p.  505,  n.  1  and  2. 
>  See  ante,  p.  510. 

•  Allen  V.  Newberry,  21  How.  244. 

*  Maguire  &.  Card,  21  How.  248. 

^  Brace  v.  The  tackle,  etc.  of  the  Steamboat  America,  1  Newb.  Adm.  195. 
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CHAPTER    IX. 

OF   SALE  BY  ORDER  OF  ADMIRALTY. 

This  occurs  principally  in  cases  of  bottomry  and  of  salvage, 
when  the  court  always  decree  a  sale,  if  necessary,  to  satisfy  the 
claims  which  they  sustain.  Doubtless  the  same  decree  would 
be  made  in  any  suit  in  rem^  against  the  ship,  where  the  same 
necessity  arose ;  as  for  wages  or  repairs.  Wherever  a  sale  is 
decreed,  the  court  give  such  orders,  and  take  such  precautions  as 
may  seem  necessary  and  proper  to  protect  the  interests  of  all 
parties;  and  such  a  sale,  it  would  seem,  conveys  the  property 
free  from  all  prior  incumbrances.^  In  judicial  sales,  there  is  no 
warranty  either  express  or  implied;  and  the  proceeds  when 
brought  into  court  are  not  liable  in  rem  to  make  good  a  loss  sus- 
tained by  the  purchaser,  in  consequence  of  a  defect  being  dis- 
covered in  the  article  sold.* 

ia  some  of  our  States,  there  are  statutes  regulating  sales 
of  wrecked  ships,  and  wreck  commissioners  appointed  under  them. 
A  sale,  made  under  these  statutes,  and  in  conformity  with  their 
provisions,  in  good  faith,  gives  a  title  which  is  sustained  in 
admiralty.^  Even  if  fraudulent,  it  may  give  good  title  as  against 
the  owner,  to  an  innocent  purchaser,  for  value,  who  has  neither 
knowledge  nor  notice,  actual  or  constructive,  of  the  fraud,  nor  of 
any  circumstances  which  would  defeat  his  title.*  We  should 
not  hold  that  a  sale  in  a  proceeding  in  rem  under  a  State  statute 
which  authorizes  such  a  proceeding  in  the  case  of  an  ordinary 


1  See  The  Steamboat  Hendrik  Hadson,  U.  S.  D.  C,  Northern  District  of  New 
York,  17  Law  Reporter,  93;  The  Tremont,  1  W.  Rob.  163;  Attorney-General  v. 
Norstedt,  3  Price,  97 ;  The  Helena,  4  Rob.  Adm.  3. 

s  The  Monte  Allegre,  9  Wheat.  616. 

>  The  Sch.  Tilton,  5  Mason,  465 ;  American  Ins.  Co.  v,  356  Bales  of  Cotton,  1 
Pet.  511. 

*  The  Sch.  Tilton,  5  Mason,  465,  per  J^oiy,  J. 
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» 

debt,  would  have  the  effect  of  a  sale  by  an  admiralty  court.^ 
But  it  may  well  be,  if  the  lien  exists  only  by  the  law  of  the 
State  under  which  the  vessel  has  been  already  sold,  that  it  can- 
not be  afterwards  enforced  against  the  vessel,  because  in  this 
case  the  right  which  the  law  of  the  State  gave  has  been  taken 
away  by  the  giver.* 


1  The  Globe,  U.  S.  D.  C,  Northern  District  of  New  York,  13  Law  Reporter,  488. 
The  vessel,  in  this  case,  had  been^sold  under  an  Ohio  statute  which  authorized  pro- 
ceedings against  the  vessel  in  rem.  A  suit  was  then  commenced  in  the  United  States 
court  to  enforce  the  lien  for  materials  furnished  the  vessel  in  the  port  of  a  State  other 
than  her  own,  prior  to  the  proceedings  in  the  State  court,  and  the  lien  was  enforced. 
It  also  appeared  that  the  State  statute  had  no  provision  for  giving  notice  to  all  the 
world  as  in  an  admiralty  proceeding  in  rem,  and  that  in  fact  no  notice  was  given, 
though  the  owner  of  the  vessel  appeared  and  contested  the  suit.  Mri  Justice  ConHing 
held,  on  this  point,  that  such  a  decree,  even  if  it  had  the  force  and  effect  of  a  decree 
in  rem,  would  not  be  binding,  no  notice  having  been  given.  This  decision  was  over- 
ruled by  Mr.  Justice  Nelson,  15  Law  Reporter,  421,  2  Blatchf.  C.  C  427,  but  the 
reasons  given  by  Mr.  Justice  Conkling  seem  to  us  very  strong.  We  have  little  hesita- 
tion in  stating  the  law  to  be,  that  a  State  cannot  by  changing  the  name  or  nature  of 
the  process,  bind  the  rights  of  persons  not  parties  to  the  suit.  The  decision  of  Mr. 
Justice  Nelson  is  so  severely  criticized  by  Mr.  Justice  Conkling  in  the  second  edition 
of  his  treatise  on  Admiralty  Jurisdiction,  Vol.  I.  p.  88-102,  that  we  do  not  deem  it  neces- 
sary to  say  more  about  it.  We  would,  however,  notice  one  point  taken  by  Nelson,  J., 
which  we  consider  as  opposed  to  the  first  principle  of  a  proceeding  in  rem ;  namely, 
that  notice  in  some  form  must  be  given  to  all  parties  interested.  The  objection  is  over- 
come by  saying  that  the  owner  of  the  vessel  appeared  and  contested  the  proceedings 
throughout.  But  this  is  surely  a  novel  doctrine  to  say  that  therefore  the  rights  of  all 
parties  are  concluded.  Since  the  above  was  written,  we  have  met  with  the  learned 
opinion  of  Mr.  Justice  Treat,  concurred  in  by  Mr.  Justice  Catron,  in  which  the  law  is 
stated  as^follows :  "The  acts  of  the  various  States  creating  municipal  liens, — provid- 
ing, as  many  of  them  do,  for  their  enforcement  in  suits  instituted  against  the  vessels  hy 
name,  instead  of  against  the  owners,  prescribing,  too,  the  modes  of  proceeding  therein, 
and  of  divesting  those  municipal  liens,  declaring  the  rules  of  priority  among  domestic 
creditors,  ordering  the  sale  of  the  vessel  and  the  appearance  of  the  specified  lien  cred- 
itors to  urge  their  demands  against  the  proceeds  when  brought  into  the  State  courts, 
do  not  make  throse  proceedings  properly  suits  in  rem,  or  give  to  those  courts  admiralty 
powers  or  jurisdiction.  Hence,  the  judicial  sales  made  under  such  acts  by  the  order  of 
State  courts,  divest  only  the  liens  created  by  those  acts,  and  the  municipal  Uens  em- 
braced within  their  terms.  The  purchaser  in  such  cases  takes,  cum  onere,  as  to  es^ist- 
ing  maritime  liens,  and  as  to  the  municipal  liens  of  other  States."  Hill  v.  The  Gol- 
den Gate,  U.  S.  0.  C,  Missouri,  6  Am.  Law  Register,  273,  302.  See  also,  Biggs  v. 
The  Sch.  John  Richards,  1  Newb.  Adm.  73 ;  Harris  v.  The  Steamboat  Henri- 
etta, I  Newb.  Adm.  284 ;  Ashbrook  v.  The  Steamer  Golden  Gate,  1  Newb.  Adm. 
296. 

2  Ashbrook  v.  The  Steamer  Golden  Gate,  TNewb.  Adm.  296.  Some  of  the  libellants, 
in  this  case,  sought  to  enforce  liens  under  the  general  maritime  law,  and  others,  liens 
under  the  statute  of  Missouri.    The  vessel  had  already  been  sold  in  a  suit  under  that 
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As  to  the  power  of  admiralty  to  decree  a  sale  of  a  ship  for 
wreck,  unseaworthiness,  decay,  or  any  siipilar  cause,  on  petition 
of  the  master  and  proof  of  the  fact,  there  seems  to  be  some  doubt 
The  common-law  courts  of  England,  who  do  not  deny  the  effi- 
cacy of  a  judicial  sale  by  admiralty,  in  cases  where  suits  are 
brought  in  rem^  and  who  have  held  such  a  sale  as  even  prevail- 
ing over  the  right  of  seizure  by  the  crown  for  a  previous  for- 
feiture,^ do,  nevertheless,  very  positively  refuse' to  sanction  any 
such  sale  for  disaster  or  decay,  on  petition  of  the  master.^  But 
Lord  Stotoell  has  declared  that  the  courts  of  admiralty  ought,  in 
his  judgment,  to  possess  this  power,  and  to  be  sustained  in  this 
exercise  of  it ;  but  still  held  that  they  did  not  possess  this 
power.^  It  might  be  expected  that  the  admiralty  of  this  coun- 
try would  assert  this  power.  In  one  case  it  was  so  held ;  but  it 
was  also  held  that  although  the  court  had  full  power  to  decree 
such  sale  on  the  application  of  the  master,  yet  it  would  not  be 
conclusive  against  either  the  owner  or  third  persons.^  And  the 
courts  of  admiralty  in  neither  country  would  hold  such  decree  of 
sale  as  conclusive  on  the  subject ;  or  equally  conclusive  with  one 
which  was  made  necessary  by  a  suit  in  rem. 

Closely  connected  with  this  subject  is  that  of  surveys.  A  sur- 
vey is  often  a  document  of  great  value  in  cases  of  insurance  and 
loss,  and  in  questions  of  a  sufficient  necessity  of  repair  to  justify 
loans  on  bottomry.  And  when  a  sale  has  been  made  by  a  master, 
or  still  more  perhaps,  when  a  master  requests  the  interposition  of 
a  court  of  admiralty,  to  decree  or  justify  a  sale,  then  the  survey 


fltatate  in  the  State  conit,  and  tbe  question  was  as  to  the  effect  of  the  sale.  The  stat- 
ute declared  that  the  boat  or  vessel  should,  in  the  hands  of  the  purchaser  and  lus 
assigns,  be  free  and  dischai^d  from  all  previous  liens  and  claims  under  the  act.  The 
court  held  that  the  vessel  was  not  liable  after  the  sale  for  the  claims  of  those  who  had  a 
lien  only  under  the  sUtnte,  but  that  it  was  liable  to  those  who  had  a  lien  under  the 
general  maritime  law. 

1  See  Attorney-General  v.  Norstedt,  3  Price,  97. 

>  Reid  V,  Darby,  10  East,  143 ;  Morris  v,  Robinson,  3  B.  &  C.  196. 

»  The  Fanny  and  Elmira,  Edw.  Adm.  U7 ;  The  Warrior,  2  Dods.  288,  293;  The 
Pitt,  1  Hagg.  Adm.  240. 

*  The  Tilton,  5  Mason,  466,  474;  Janney  v.  Columbian  Ins.  Co.,  10  Wheat.  411, 
418;  Dorr  v.  Pacific  Ins.  Co.,  7  Wheat.  581 ;  Armroy4  v.  Union  Ins.  Co.,  2  Binn. 
394;  Steinmetz  v.  United  States  Ins.  Co.,  2  S.  &  R.  293;  The  Dawn,  Ware,  485, 
487. 
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becomes  of  the  highest  importance.^  It  is  a  mercantile  measure, 
with  which  all  masters  and  merchants  are  familiar ;  and  the  courts 
of  common  law  as  well  as  of  admiralty  fully  recognize  its  value.* 
It  should  be  noticed,  however,  that  no  report  of  surveyors  is  itself 
evidence  at  law,  unless  under  peculiar  circumstances.^  And  if 
it  were  received  as  evidence  in  admiralty,  as  it  would  be  for 
some  purposes,  its  authority  and  efficacy  ^ould  depend  upon 
many  circumstances,  as  upon  the  character  of  the  report  itself, 
and  especially  upon  the  careful  observance  of  all  rules  and  usages 
which  are,  as  it  were,  established  by  the  law-merchant  in  relation 
to  the  calling  of  the  survey,  the  appointment  of  surveyors,  the 
manner  of  their  proceedings  and  the  making  up  of  the  report, 
because  these  rules  are  found  to  be  of  much  use  in  making  the 
report  correct  and  trustworthy.  Thus,  the  reasons  for  calling  the 
survey  should  be  plainly  set  forth ;  it  should  be  called  by  one 
having  authority  as  port,  warden,  if  there  be  any  such  officer  in 
the  port,  or  by  a  consul,  or  commercial  agent,  or  in  the  absence 
of  these,  by  some  one  of  proper  standing  and  character.  The 
surveyors  should  be  responsible  and  skilful  men,  with  the  knowl- 
edge and  experience  the  service  requires.  They  should  proceed 
carefully  and  examine  thoroughly ;  and  in  their  report  detail  the 
steps  they  take,  and  give,  not  their  conclusions  only,  but  their 
reasons  for  them,  and  the  facts  on  which  these  reasons  rest^ 

To  return,  however,  to  a  judicial  sale  of  a  ship,  by  order  of 
admiralty,  a  difficult  and  perhaps  undetermined  question  arises, 
to  which  we  have  already  given  some  consideration.  It  exists 
when  part-owners  who  hold  a  moiety  in  interest,  petition  a  court 
of  admiralty  to  decree  a  safe  of  a  ship  against  the  will  of  other 
and  dissentient  owners.  By  an  early  case  in  England,  it  appears 
that  a  suit  had  been  instituted  in  admiralty  by  part-owners,  con- 
stituting a  minority  in  interest,  praying  that  the  ship  might  be 
sold,  or  that  they  might  have  some  other  remedy,  as  the  court 
might  deem  proper;  and  the  other  part-owner  applied  to  the 


1  The  Henry,  BJatchf.  &  H.  Adm.  465.     Sec  Robinson  v.  aifford,  2  Wash.  C.  C.  I. 

*  The  Fortitude,  3  Sumner,  228,  261 ;  Janney  v.  Col.  Ins.  Co.,  10  Wheat.  411,  417 ; 
The  Warrior,  2  Dods.  288 ;  Gordon  i?.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.  249 ;  Orrok  ». 
Commonwealth  Ins.  Co.,  21  Pick.  456  ;  Wright  v.  Barnard,  2  Esp.  700. 

*  See  Ilall  v,  Franklin  Ins.  Co.,  9  Pick.  466,  477,  and  cases  cited  ante,  p.  488,  notes 
3  and  4. 

*  SeiQ  cases,  tupm. 
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King's  Bench  for  a  prohibition.  Lee^  Chief  Justice,  said:  "  The 
admiralty  has  no  jurisdiction  to  compel  a  sale,  and  if  they  should 
do  that,  you  might  have  a  prohibition  against  selling  or  compell- 
ing the  party  to  sell,  or  to  buy  the  shares  of  the  others."  The 
reporter  adds :  "  Which  was  agreed  to  per  totam  curiam^  and  the 
rule  as  to  that  was  made  absolute,  but  as  to  compelling  a  secu- 
rity to  be  given,  the  rule  was  discharged."^  And  so  the  law  seems 
to  be  settled  in  England.  But  in  this  country,  the  current  of 
authority,  and,  as  we  think,  of  reason,  is  in  favor  of  the  admi- 
ralty possessing  this  power,  on  the  ground  that  it  is  one  of  the 
natural  and,  essential  elements  of  admiralty  jurisdiction,  which 
belongs  to  it  by  the  common  consent  of  the  maritime  world,  and 
is  expressly  incorporated  in  many  maritime  codes,  and  was  taken 
from  or  denied  to  admiralty  in  England  by  the  King's  Bench 
without  any  sufficient  reason  or  authority.  It  is  true  that  one 
of  the  ablest  and  most  learned  judges  in  admiralty  we  have  ever 
had,  refused  to  exercise  this  power  and  denied  the  jurisdiction  of 
the  court.2  In  that  case  the  part-owners  were  equally  divided, 
each  of  them  wishing  to  employ  the  ship  upon  a  voyage  which 
the  other  disliked;  and  we  must  confine  his  remarks  to  the  cir- 
cumstances of  the  case.  And  when  that  very  case  was  taken 
by  appeal  to  the  circuit  court,  Mr.  Justice  Washington^  although 
declaring  that  when  he  had  first  read  Mr.  Justice  Hopkinson^s 
decision  he  was  entirely  satisfied  with  it,  finally  reversed  the 
decree,  and  ordered  the  sale,  being  convinced  by  the  arguments 
offered  and  a  further  investigation,  that  the  court  possessed  the 
power  and  ought  to  exercise  it  in  such  a  case  as  that  then  before 
them.^  In  the  District  Court  of  SoiHth  Carolina,  in  1793,*  and  in 
the  District  Court  of  Maine,  in  1851,^  similar  decisions  have  been 
made.      And  JVIr.  Justice  Story ^  in  his  work  on    Partnership, 


1  Onston  V.  Hebden,  1  Wils.  101. 

^  Davis  V.  The  Brig  Seneca,  Gilpin,  10.  See  also,  Willings  v.  Blight,  2  Pet.  Adm. 
288. 

B  Davis  V.  The  Brig  Seneca,  18  Am.  Jurist,  486. 

*  Sknno  v.  Sloop  Hope,  Bee,  2. 

^  The  Vincennes,  decided  by  Mr.  Justice  TFare,  but  not  reported.  We  are  informed 
that  in  this  case  there  were  three  part-owners,  one  owning  a  moiety,  and  the  other  two 
a  quarter  each.  The  owner  of  the  moiety  was  in  possession,  and  waS  ship's  husband, 
but  the  parties  disagreed  as  to  the  voyage,  and  on  application  of  the  two  part-owners 
of  the  one  moiety,  the  vessel  was  ordered  to  be  sold. 
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examines  into  the  question,  and  expi^esses  a  decided  opinion  that 
the  American  courts  of  admiralty  possess  this  power,  and  that  it 
belongs  essentially  to  their  jurisdiction.^  And  upon  the  whole, 
we  cannot  doubt  that  our  courts  would,  generally  at  least,  adopt 
similar  views. 

After  a  sale  is  made  by  order  of  a  court  of  admiralty,  the  court 
will  not,  except  in  a  very  peculiar  case,  set  the  sale  aside,^  and  it 
is  doubtful  whether  they  would  do  so  in  any  case. 


^  Sfcoiy  on  Partnership,  ^  438. 

'  Feaso  v.  The  Propeller  Napoleon,  1  Newb.  Adm.  37. 


.  • 
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CHAPTER  X. 

OF  THE   EQUITY  JURISDICTION  AND  PRACTICE  OF  COURTS   OF 

ADMIRALTY. 

Courts  of  admiralty  are  not,  strictly  speaking,  courts  of 
equity ;  thus,  if  a  libellant  disclose  that  his  case  rests  upon  a 
trust,  he,  in  general,  destroys  bis  own  right  of  action  in  ad- 
miralty, because  the  court  cannot  take  cognizance  of  a  bill  in 
equity  in  the  disguise  of  a  libel  in  admiralty.^  But  they  have 
still  very  general  and  extensive  powers,  analogous  to  those 
which  belong  to  courts  of  equity,  and  in  general  govern  them- 
selves by  similar  principles.^  Thus  no  party  prevails  there  who 
does  not  come  into  court  with  clean  hands  and  make  out  a  case 
ex  cequo  et  bono.^     So  a  condemnation  against  one  party  in 


•^  Davis  17.  Child,  Daveis,  71,  80.  In  Andrews  v.  Essex  Fire  &  Marine  Ins.  Co.,  8 
Mason,  6,  it  was  held,  that  although  a  conrt  of  admiralty  had  jurisdiction  over  a  con- 
tract of  insurance,  jet  it  could  not  reform  the  policy,  that  heing  the  province  of  a  oonrt 
of  equity.  Mr.  Justice  Story  said :  "  To  be  sure,  in  a  certain  sense,  and  in  the  exercise 
of  their  general  jurisdiction^  courts  of  admiralty  may  be  said  to  be  courts  of  eqaity, 
that  is,  courts  proceeding  ex  cequo  et  bono,  and  not  confined  to  the  narrow  notions  of  the 
common  law.  Bnt  courts  of  admiralty  have  no  general  jurisdiction  to  administer 
relief  as  courts  of  equity.  They  cannot  entertain  an  original  bill  or  libel  for  specific 
performance,  or  to  correct  a  mistake,  or  to  grant  relief  against  a  fraud,  though  they 
may  perhaps  sometimes,  like  courts  of  law,  perform  what  may  be  deemed  analogous 
functions.  They  may  give  the  same  benefit,  as  if  there  were  no  fraud  or  mistake,  or 
omission  of  performance ;  but  this  can '  be  in  a  few  cases  only,  which  fall  in  all  their 
circumstances  completely  within  their  general  jurisdiction."  See  also,  Dean  v.  Bates, 
2  Woodb.  &  M.  87,  92 ;  Kellum  v.  Emerson,  2  Curtis,  C.  C.  79.  In  this  latter  case  the 
rule  is  said  to  be,  &at  a  conn  of  admiralty  has  not  the  equitable  jurisdiction  of  a  conrt 
of  chancery,  but  merely  applies  principles  of  equity  to  subjects  within  its  jurisdiction. 
And  in  Kynoch  v.  The  S.  C.  Ives,  1  Newb.  Adm.  205,  the  court  refused  to  decree  the 
specific  performance  of  a  contract  for  the  sale  of  a  ship. 

3  In  Brown  v.  Lull,  2  Sumner,  443, 449,  the  court  said  concerning  mariners'  contracts : 
"  Courts  of  admiralty  are  not,  by  their  construction  and  jurisdiction,  confined  to  the 
mere  dry  and  positive  rules  of  the  common  law.  But  they  act  upon  the  enlarged  and 
liberal  jurisprudence  of  courts  of  equity ;  and,  in  short,  so  far  as  their  powers  extend, 
they  act  as  courts  of  equity." 

>  In  The  Schooner  Boston,  1  Sumner,  328, 341,  Story,  J.,  said :  "  I  take  it  to  be  very 

VOL.  n.  55 
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default  or  contumacy  does  not  prejudice  the  rights  of  any  other 
party  to  make  defence  on  the  same  facts.^  And  an  agreement 
made  under  a  clear  mistake  will  be  set  aside.^  And  after  a  case 
has  been  closed,  it  may  be  reopened  for  sufficient  cause ;  but 
this,  the  court  have  said,  it  would  be  very  reluctant  to  do.*  In 
general,  a  far  less  rigorous  strictness  prevails  in  the  construction 
of  maritime  contracts  in  courts  of  admiralty  than  in  those  of 
common  law.^ 

Customs  and  mercantile  usages  are  greatly  regarded ;  but  not 
those  of  a  particular  port  or  place,  for  these  are  seldom  allowed 


clear,  according^  to  the  course  of  admiralty  proceedings,  that  no  person  can  come  into 
that  court  and  ask  its  assistance,  nnless  be  can,  ex  aquo  et  bonOf  make  out  a  case  fit  for 
its  interposition.  A  court  of  admiralty  is,  to  the  extent  of  its  jurisdiction,  at  least  in 
cases  of  this  sort,  a  court  of  equity ;  and  the  same  rule  applies  here,  as  in  other  coorts 
of  equity,  that  the  party  who  asks  aid  must  come  with  clean  hands."  This  was  said 
in  reference  to  embezzlement  by  salvors,  which,  we  have  seen,  forfeits  their  claim. 

1  The  M  ry,  9  Cranch,  126. 

«  The  Hiram,  1  Wheat.  440. 

'  In  The  Fortitudo,  2  Dods.  58,  two  suits  had  been  conunenced  on  two  bottomry 
bonds,  the  first  of  which  was  on  the  ship,  and  the  second  on  the  ship,  caigo,  and  freight 
The  warrants  of  arrest  were  executed  in  the  nsual  manner,  and  the  average  account 
between  the  ship,  freight,  and  cargo  made  out  by  a  third  person.  The  bondholder 
objected  to  the  amount  charged  for  the  freight.  The  master  then  consented  to  take 
their  own  account  of  freight,  upon  which  they  withdrew  their  actions,  and  a  snpenedeas 
was  decreed.  The  master  then  chartered  the  ship  anew,  and  she  was  again  arrested 
on  the  same  bonds.  The  court  said :  "  These  are  the  drcumstances  stated  by  the 
master  in  his  afiSdavit,  and  they  do  not,  in  my  apprehen4on  at  least,  render  it  neces- 
sary that  I  shoald  inquire  how  far  the  permission  again  to  open  a  Case  which  has  onoe 
been  closed,  comes  within  the  range  of  that  laige  discretion  with  which  this  coort  is, 
by  its  commission,  intrusted.  It  might,  perhaps,  within  the  limits  of  that  very  ex- 
tended equity  which  it  is  in  the  habit  of  exercising,  deem  it  not  improper,  in  some 
cases,  to  suffer  a  cause  to  be  reopened.  But  it  certainly  would  not  do  so,  unless  there 
existed  very  strong  reasons  to  show  the  propriety  of  the  measure.  I  feel  no  hesitatioa 
in  saying,  that  mere  negligence  or  oversight  would  not  be  a  sufficient  ground  for  such 
an  extraordinary  interposition  of  the  authority  of  the  court  A  direct  case  of  fraod, 
or  something  equivalent  to  it,  must  be  made  out  before  I  can  sufier  such  a  step  to  he 
taken."  In  this  case  the  bondholders  were  condemned  in  costs  and  two  months 
demurrage. 

*  The  cases  which  show  that  admiralty  courts  give  a  liberal  and  equitable  oonstmc- 
tion  to  the  contracts  which  come  before  them,  are  innumerable.  Most  of  these  cases 
are  cited,  in  this  work,  under  various  heads.  Among  them,  we  may  refer  again  to  the 
following.  As  to  the  wages  of  seamen  and  their  contracts,  see  The  Minerva,  I  Hagg. 
Adm.  347  ;  The  Prince  Frederick,  2  Hagg.  Adm.  394 ;  The  Cypress,  Blatchf.  and  H. 
Adm.  83 ;  The  Triton,  id.  282 ;  The  Cmsader,  Ware,  437 ;  The  Betsey  and  Rhoda, 
Daveis,  112 ;  Ellison  v.  Ship  Bellona,  Bee,  Adm.  106.  As  to  salvage,  and  agreements 
extorted  in  distress,  see  T  o  Henry  Ewbank,  1  Sumner,  400,  and  The  Lon]s«»  S  W. 
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to  control  the  general  maritime  law,  unless  they  are  such,  and 
so  proved  that  they  must  be  taken  to  be  a  part  of  the  contract.^ 


Rob.  22,  where  an  agreed  apportionment  was  set  aside.  As  to  bottomry  bonds,  see 
The  Heart  of  Oak,  1  W.  Rob.  204,  213.  As  to  the  lien  of  material-men,  see  Ramsay 
V.  AUegre,  12  Wheat.  611.  And  as  to  the  discretion  of  the  conrt  in  deciding,  by  the 
maritime  law,  forfeitures  of  seaman's  wages,  see  The  Crusader,  Ware,  447,  and  Clout- 
man  V.  Tnnison,  1  Snmner,  373,  379. 
1  See  ante,  p.  56-61. 
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CHAPTER    XI. 

OF  THE  LAW  OF  ADMIRALTY  IN  CASES  OF  TORT  AND  TRESPASS. 

That  torts,  committed  upon  the  high  seas,  are  within  the  juris- 
diction of  admiralty,  is  certain.^  The  principal  cases  in  which 
it  has  been  carried  into  effect,  are  those  in  which  passengers 
have  sought  for  compensation  for  ill-treatment  by  the  captain, 
:and  similar  actions  by  mariners,  against  the  officers  of  the  ves- 
sel,^ and  those  in  which  actions  have  been  maintained  for  the 
abduction  or  ill-treatment  of  minors. 

In  the  first  case,  it  is  held,  that  passengers  have  a  legal  right, 
not  merely  to  ship  room,  and  suitable  and  sufficient  food,  bat  to 
kind  and  proper  treatment,  and  a  due  regard  to  the  courtesies 
and  decencies  of  life ;  and  if  these  are  violated,  the  offence  may 
be  reached  and  damages  recovered  by  libel  in  admiralty.^ 

In  regard  to  cases  of  the  third  class,  it  seems  to  be  quite  cer- 
tain, that  a  parent  may  maintain  a  libel  for  the  abduction  of  his 
minor  child,  against  the  master,*  or  the  ship-owner ;  even  though 
the  latter  has  no  personal  knowledge  of  the  fact,  the  act  of  the 
master  being  held  to  be  within  the  scope  of  his  authority,  as 
agent  for  the  owners.^ 


1  Bat  this  jurisdiction  in  civil  cases  seems  to  be  confined  by  Mr.  Justice  Story,  to 
acts  done  on  the  high  seas,  or  on  waters  within  the  ebb  and  flow  of  the  tide.  Thomas 
v.  Lane,  2  Sumner,  1 .  But  under  the  decisions  of  our  supreme  court,  the  rule  of  tide 
waters  no  longer  exists,  and  our  admiralty  courts  hare  jurisdiction  over  some  cases 
of  tort  certainly,  such  as  collision,  on  all  waters  navigable  from  the  sea,  and  on  the 
lakes  and  navigable  waters  connecting  the  same.  See  ante,  p.  502,  n.  1.  But  whether 
they  have  jurisdiction  over  all  torts,  such  as  assaults,  etc.,  to  the  same  extent,  is  yet 
a  subject  for  adjudication. 

>  See  ante.  Vol.  I.  p.  464,  n.  2. 

>  Chamberlain  v.  Chandler,  3  Mason,  242.  See  also,  cases  ante.  Vol.  I.  p.  S94, 
n.  3. 

*  Steele  v,  Thatcher,  Ware,  91. 

*  Sherwood  v.  Hall,  3  Sumner,  127 ;  Luscom  v.  Osgood,  U.  S.  D.  C,  Mass.,  7  Law 
Reporter,  132;  Walcott  v.  Wilcutt,  same  court,  1858 ;  The  Platina,  same  court,  21  Law 
Reporter,  397. 
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The  rule  of  the  common  law,  that  the  gist  of  the  action  con- 
sists in  the  loss  of  the  services,  is  followed,  and  it  may  be  stated 
as  a  general  rale,  that  where  an  action  per  quod  sermtium  amisit 
would  not  lie  at  common  law,  no  suit  can  be  brought  in  admi- 
ralty.^ 

In  one  case,  where  a  minor  child  was  shipped,  with  the  con- 
sent of  a  father  on  a  certain  voyage,  and  the  libel,  brought  by 
the  father,  alleged  gross  and  cruel  treatment  of  the  child,  to  the 
injury  of  his  health,  and  his  subsequent  death,  jurisdiction  was 
sustained,  and  the  libel  determined  upon  its  merits.^  On  an 
appeal,'  Story,,  J.,  denied  the  jurisdiction  of  the  circuit  court  over 
the  case,  mainly  because  the  libel  sought  compensation  for  posi- 
tive or  permissive  violation  of  an  agreement  for  "  good,  careful, 
tender,  and  parental  usage,'*  which,  although  in  connection  with 
services  which  were  to  be  performed  upon  the  seas,  were  held  to 
render  the  contract  one  of  so  mixed  a  nature,  that  the  admiralty 
could  not  take  cognizance  of  it.  It  has,  however,  always  seemed 
to  us  that  be  shrank,  in  this  case,  from  the  possibility  of  unduly 
extending  the  bounds  of  admiralty  jurisdiction,  with  more  than 
necessary  caution. 


1  See  Steele  v.  Thatcher,  Ware,  91 ;  Plnmrner  v.  Webb,  Ware,  75. 

2  Plummer  i?.  Webb,  Ware,  75. 

>  Plummer  v,  Webb,  4  Mason,  380,  385. 
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BOOK    IV. 


ON  THE  PRACTICE  OP  AD^HRALTY. 


INTRODUCTORY. 

The  leading  principles  and  forms  of  adnniralty  jurisdiction 
come  down  from  a  very  remote  antiquity.  The  commerce  of 
Rome  was  important,  at- the  time  when  the  civil  law  was  attain- 
ing its  highest  excellence ;  and  the  rules  and  principles  adopted 
for  the  legal  regulation  of  this  commerce  were  founded  upon  a 
clear  perception  and  a  wise  consideration  of  the  reason  and  justice 
of  every  case.  They  have  survived,  therefore,  the  Roman  domin- 
ion, and  their  influence,  not  to  say  their  authority,  extends  over 
continents  unknown  to  Rome ;  and  more  in  reference  to  this  than 
any  part  of  her  law  is  the  old  saying  true,  that  she  still  governs 
the  world,  but  now  haud  ratione  imperii^  sed  imperio  rationis.  The 
civil  law,  under  that  name,  prevails  on  the  continent  of  Europe, 
particularly  in  its  maritime  law;  and  during  the  many  ages 
which  have  elapsed  since  that  law  was  in  force,  propria  vigore, 
important  modifications  have  been  introduced,  as,  for  example, 
the  rule  that  freight  is  the  mother  of  wages,  and  therefore  if  that 
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18  not  earned,  they  are  not,  of  which  role  there  is  no  trace  in  the 
Roman  civil  law.^  And  now  when  we  speak  of  the  civil  law  in 
reference  to  this  subject,  we  must  be  understood  to  refer  to  the 
Earopean,  or  modem  civil  law;  and  in  this  way,  too,  we  must 
interpret  oar  statate  of  1789,  ch.  21,  §  2,^  which  provides  that 
^the  forms  and  modes  of  proceeding  in  causes  of  equity,  and  of 
admiralty  and  maritime  jurisdiction  shall  be  according  to  the 
course  of  the  civil  law,"  which  provision,  three  years  afterwards, 
was  altered  by  the  statute  of  1792,  ch.  36,  §  2,^  which  requires 
the  same  forms  and  modes  of  proceeding,  etc.,  to  be  "  accordiog 
to  the  principles,  rules,  and  usages  which  belong  to  courts  of 
equity,  and  to  courts  of  admiralty  respectively,  as  contradistin- 
guished from  courts  of  common  law ;  except  so  far  as  may  have 
been  provided  for  by  the  act  to  establish  the  judicial  courts  of  the 
United  States,  subject  however  to  such  alterations  and  additions  as 
the  said  courts  respectively  shall  in  their  discretion  deem  expe- 
dient, or  to  such  regulations  as  the  Supreme  Court  of  the  United 
States  shall  think  proper  from  time  to  time  by  rule  to  prescribe 
to  any  circuit  or  district  court  concerning  the  same." 

The  forms  and  practice,  and  indeed  the  principles  of  jurispru- 
dence, are  very  similar  in  all  the  courts  of  admiralty  of  the  world. 
They  are  courts  of  the  civil  law,  of  the  law  of  nations,  and  in 
England  to  a  certain  extent,  and  in  this  country  still  more, 
although  not  entirely  so  in  either  country,*  courts  of  equity. 
And  in  this  country  the  forms  and  whole  procedure  are  simpler, 
more  direct  and  summary  than  elsewhere. 

In  construing  the  act  of  1792,  it  is  to  be  remembered  that  six- 
teen years  had  elapsed  since  the  independence  of  the  country  had 
been  declared,  and  that,  during  that  time,  admiralty  jurisdiction 
had  been  administered  in  our  courts,  and  it  would  follow  that  if 
the  English  mode  of  practice  had  been  in  that  time  changed  by 
the  practice  in  this  country,  the  latter  should  prevail.^ 

The  power  given  by  the  act  of  1792  to  the  Supreme  Court  of 
the  United  States  to  establish  rules,  has  never  been  exercised ; 


1  The  Dawn,  Daveis,  121,  133,  per  Ware,  J. 
'  1  U.  S.  Stats,  at  Lai^,  93. 

*  1  U.  S.  Stats,  at  Lai^e,  276. 

*  See  ante,  p.  649. 

i  Manro  v.  Almeida,  10  Wheat.  478. 
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but  under  a  subsequent  act^  a  body  of  rules  has  been  framed, 
which,  so  far  as  they  are  authorized  by  the  statute,  are  of  bind- 
ing effect.  These  rules  we  give  in  the  Appendix,*  and  we  shall 
have  frequent  occasion  to  refer  to  them. 


^  Act  of  1842,  ch.  188,  5  U.  S.  Stats,  at  Large,  518.  As  this  statute  is  of  great  im- 
portance in  determining  how  far  the  rules  of  the  supreme  court  are  of  binding  effect,  we 
cite  it  here.  "  The  supreme  court  shall  have  full  power  and  authority,  from  time  to 
time,  to  prescribe,  and  regulate  and  alter,  the  forms  of  writs  and  other  process  to  be 
used  and  issued  in  the  district  and  circuit  courts  of  the  United  States,  and  the  forms 
and  modes  of  framing  and  filing  libels,  bills,  answers,  and  other  proceedings  and 
pleadings,  in  suits  at  common  law  or  in  admiralty,  an^  in  equity  pending  in  the  said 
courts ;  and  also  the  forms  and  modes  of  taking  and  obtaining  evidence,  and  of  obtain- 
ing discovery ;  and  generally  the  forms  and  modes  of  proceeding  to  obtain  relief,  and 
the  forms  and  modes  of  drawing  up,  entering,  and  enrolling  decrees,  and  the  forms  and 
modes  of  proceeding  before  trustees  appointed  by  the  court ;  and  generally  to  regulate 
the  whole  practice  of  the  said  courts,  so  as  to  prevent  delays,  and  to  promote  brevity 
and  succinctness  in  all  pleadings  and  proceedings  therein,  and  to  abolish  all  unneces- 
sary .costs  and  expenses  in  any  suit  therein." 

^  These  rules  are  published  by  order  of  court  in  3  Howard's  Beports.  Additional 
rales  may  be  found  in  the  10th,  13th,  17th,  and  81st  of  Howard. 
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CHAPTER  L 

OF  PROCTORS. 

The  word  Proctor  signifies  much  the  same  as  attorney  at  com- 
mon law,  and  is  derived  from  Procurator.^  In  some  districts  of 
this  country,  proctors  attend  to  the  whole  management  of  the 
cause  from  the  beginning.  In  others,  they  conduct  the  case  oot 
of  court ;  while  the  examination  of  witnesses  in  court,  the  argu- 
ments, motions,  and  other  incidents  of  the  trial  are  attended  to  by 
the  advocate.  The  proctor  being  an  officer  of  the  court  is  held  to 
the  utmost  good  faith.^  It  is  his  duty  to  examine  a  case  care- 
fully when  it  is  presented  to  him,  and  he  ought  not,  unless  the 
claim  is  in  his  apprehension  just,  or  at  least  doubtful,  to  bring  it 
before  the  court,  especially  in  the  case  of  seamen's  wages,  -where 
generally  no  available  responsibility  for  costs  is  incurred  by  the 
libellants.' 

It  was  formerly  the  practice  in  the  admiralty,  for  a  proctor  in 
bringing  a  suit  to  exhibit  a  proxy,  or  a  power  of  attorney,  author- 
izing him  to  commence  and  prosecute  the  suit.*  At  the  present 
day  this  is  not  customary,  but  the  proctor  is  presumed  to  have 
the  authority  to  appear  until  such  right  is  disputed.  In  England 
there  appears  to  be  much  looseness  of  practice  on  this  point;  and 
in  one  case  a  suit  was  commenced  on  behalf  of  the  master, 
owners,  and  crew  of  a  vessel,  and  on  judgment  being  given  for 
the  respondent,  the  proctor  for  the  libellant  stated  that  he  did 
not  know  who   his   parties  were,  and  the  court  consequently 


3  In  Jackson  v.  Steamboat  Magnolia,  20  How.  296,  321,  Mr.  Justice  Danid,  in  con- 
.  sideling  the  dangers  arising  from  an  extension  of  the  admiralty  jarisdiction,  speaks  of 
"  some  aptfomenter  of  trouble,  metamorphosed  and  magnified  from  a  country  attorney 
into  a  proctor."  The  learned  judge  was  perhaps  unfortunate  in  his  acquaintance  widi 
proctors ;  but  we  cannot  accept  the  above  as  a  definition  of  this  important  officer  of  the 
courts  of  admiralty. 

»  See  The  Earl  Grey,  1  Spinks,  Adm.  180. 

«  The  Frederick,  1  Hagg.  Adm.  211,  222. 

^  See  Gierke's  Praxis,  tit.  5,  and  additions,  where  it  is  said  that  a  proctor  is  oonsdtu- 
ted  either  by  proxy  or  apud  acta  curiae. 
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condemned  him  ia  the  costs  of  the  suit.^  And  in  another  case 
the  proctor  having  caused  the  production  of  irrelevant  matter  by 
reason  of  his  unfair  representations,  was  obliged  to  pay  the  costs.^ 

A  proctor  raay  generally  be  considered  sufficiently  dominus 
liliSy  to  make  an  affidavit  of  any  fact  upon  which  to  make  a 
motion,  especially  if  the  fact  be  peculiarly  within  his  knowledge.^ 

Proctors,  it  is  said,  should  always  be  present  when  a  suit  is 
settled  or  compromised.^  But  it  has  been  held  that  a  proctor 
cannot  release  or  compromise  a  claim  without  special  authority. 
He  is,  however,  authorized  to  receive  payment,  and  the  amount 
so  paid  is  a  discharge  pro  tarUo.^ 

A  proctor  does  not  so  far  stand  in  the  place  of  his  principal 
tha.t  a  monition  may  be  served  upon  him  in  a  different  suit  from 
that  in  which  he  is  retained,  although  it  relates  to  the  same  sub- 
ject-matter.^ 

After  a  suit  is  commenced,  the  respondent  has  not,  as  a  gen- 
eral rule,  the  right  to  settle  the  case  without  the  knowledge  of 
the  proctor  of  the  libellant,  and  if  he  does  so  the  settlement  may 
be   inquired   into   by  the   court.^      And  where  a  prochein  ami 


1  The  Whilclmine,  1  W.  Rob.  335. 

a  The  Frederick,  1  Hagg.  Adm.  211. 

'  The  Brig  Harriet,  Olcott,  Adm.  222.  A  motion  was  made  that  the  libellant  should 
file  additional  security  for  costs.  It  was  opposed  on  the  ground  that  the  affidavit  on 
which  the  motion  was  based  was  made  bj  the  proctor,  and  not  by^he  claimant.  The 
objection  was  overruled. 

*  The  Frederick,  1  Hagg.  Adm.  211,  220. 

*  Bates  r.  Scabury,  U.  S.  D.  C,  Mass.,  21  Law  Reporter,  666. 

®  Nichols  r.  Tremlett,  U.  S.  D.  C,  Mass.,  20  Law  Reporter,  324. 

T  Recs  17.  Brig  Planet,  U.  S.  D.  C,  Mass.,  4  Law  Reporter,  353.  The  libellant  in 
this  case  was  a  boy  who  shipped  at  St.  Johns,  N.  B.,  on  a  certain  voyage,  but  on  the 
vessel's  deviating  and  coming  to  Boston,  demanded  his  wages  and  was  refused.  He 
then  applied  to  the  British  consul,  who  declined  to  aid  him,  and  then  to  a  proctor  of 
the  court.  After  suit  was  commenced  the  master  of  the  vessel  sent  for  the  boy,  and 
paid  him  bis  wages,  but  allowed  him  no  costs.  The  court  held  that  he  was  clearly  en- 
titled to  his  costs,  and  the  settlement  was  set  aside.  See  also,  McDonald  v.  The  Ship 
Cabot,  1  Newb.  Adm.  348.  In  Purcell  r.  Lincoln,  U.  S.  D.  C,  Mass.,  17  Law  Re- 
porter, 217,  a  suit  was  brought  against  the  mate  of  a  vessel  for  a  tort.  After  sen'ico 
of  the  process,  the  parties  made  a  settlement,* and  i\m  libellant  gave  to  the  respondent 
a  written  discharge  of  both  damage  and  costs.  At  the  time  of  the  settlement  the  re- 
spondent was  confined  to  his  house  by  sickness,  and  the  libellant  represented  to  him 
that  he  haa  fully  paid  his  proctor.  The  respondent  had  not  seen  or  consulted  counsel, 
and  there  was  no  evidence  that  he  had  received  any  notice  of  the  claim,  or  of  the 
intention  to  institute  a  suit  before  the  service  of  process.    On  all  these  facts  the  libel  was 
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fraudulently  settled  a  suit  without  the  knowledge  of  the  proctor 
for  the  libellant,  the  court  set  it  aside.^  Nor  after  the  decision  of 
the' court  has  the  owner  a  right  to  pay  the  wages  to  the  seamen, 
but  the  amount  should  be  paid  to  the  proctor,  who  has  a  lien  on 
them  for  his  costs.* 


dismissed.  Stress  appears  to  have  been  laid  on  the  fact  that  the  proctor  should  have 
given  notice  before  bringing  the  snit,  as  it  appeared  that  the  respondent  being  sick 
coald  not  escape,  and  that  the  settlement  was  not  collasive,  and  as  in  an  action  of 
tort  the  damages  are  indeterminate,  it  did  not  appear  that  the  settlement  was  not  a  fair 
one. 

1  The  Etna,  Ware,  462. 

*  The  Araminta,  I  Swabej,  Adm.  81. 
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CHAPTER  II. 


OF    BEGINNING    A    SUIT    IN   ADMIBALTY. 


SECTION  I. 


OP  THE  TIME  WHEN  A  SUIT  MAT  BE   BROUGHT. 

In  respect  to  the  time  in  which  a  suit  raay  be  brought,  but 
little  need  be  said.  It  has  been  decided  that  neither  the  statute 
of  Anne,^  limiting  suits  in  the  English  admiralty,  nor  the  statute 
of  limitations  of  any  of  our  States,^  is  of  any  force  in  our  admi- 
ralty courts.  Although  it  is  said  that  courts  of  admiralty  govern 
themselves  ip  the  maintenance  of  suits  by  the  analogies  of  the 
common-law  limitations,  and  are  not  inclined  to  depart  from  themi 
unless  under  very  strong  circumstances  ;^  at  the  same  time,  there 
is  an  universal  maxim,  ^^  vigilantibus  non  dormientibus  subveniuni 
legefj^  and  admiralty  will  not  enforce  stale  demands.*  And 
even  the  most  favored  lien,  that  of  a  seaman  for  his  wages,  may 
be  lost  by  a  delay  to  enforce  it.^  "Whether  a  claim  is  to  be  con- 
sidered stale  or  not  must  depend  upon  the  peculiar  circumstances 
of  each  particular  case,  and  it  is  difficult  to  lay  down  any  general 
rale.  It  is,  however,  we  think,  evident  that  a  party  may  have  a 
suit  in  personam  when  he  cannot  sue  in  rem;  because,  in  this 
latter  case,  the  rights  of  a  bond  fide  purchaser  may  intervene.     If 


1  Willard  v.  Dorr,  3  Mason,  91, 161. 

'  Brown  V.  Jones,  2  Gallis.  477. 

s  The  Brig  Sarah  Ann,  2  Sumner,  206,  212.    See  also,  The  Flatina,  U.  S.  D.  C.^ 

8.,  1858,  21  Law  Keporter,  397,  399,  per  Sprague,  J. 
«  The  Anne,  5  Rob.  Adm.  100.    The  Brig  Sarah  Ann,  2  Sumner,  206,  212. 
^  See  cases  in  notes,  infra. 
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the  vessel  remains  in  the  hands  of  the  owners  who  were  in  pos- 
session at  the  time  the  debt  accrued,  an  action  may  be  brought 
after  a  considerable  lapse  of  time.^  But  if  the  vessel  has  been 
sold  to  a  bond  fide  purchaser,  the  suit  should  be  brought  as  soon 
as  an  opportunity  is  presented ;  and  if  it  is  not,  a  delay  is  fatal.^ 
When  the  respondent  intends  to  rely  on  the  objection  of  the 
staleness  of  the  claim,  or  any  other  defence  that  does  not  go  to 
the  merits,  it  should  be  propounded  by  a  formal  plea  or  by  a  dis- 
tinct allegation  in  the  answer.^ 


1  Piebl  V.  Balchen,  Olcott,  Adm.  24.  In  the  case  of  The  Sloop  Canton,  U.  S.  D.  C, 
Mass.,  21  Law  Reporter,  473,  a  delay  of  two  years  was  held  not  to  prevent  the  enforce- 
ment of  the  lien,  where  the  ownership  of  the  vessel  remained  unchanged,  although,  as 
it  would  seem  from  the  report  of  the  case,  the  seamen  had  the  opportunity  to  libel  the 
vessel  at  any  time  within  the  two  years.  In  The  Eastern  Star,  Ware,  185,  the  vessel 
was  sold  before  the  wages  were  earned,  and  made  but  one  voyage  afterwards  before  she 
was  libelled.  It  wHs  held  that  the  lien  was  not  lost.  See  cases  ante,  Vol.  I.  p.  433, 
n.  2  ;  and  The  Brig  Sarah  Ann,  2  Sumner,  206. 

2  In  Packard  v.  Sloop  Louisa,  2  Woodb.  and  M.,  48,  55,  a  delay  of  three  years,  the* 
vessel  having  been  sold,  was  held  to  be  fatal.  If  the  seamen  are  present  when  the  sale 
takes  place,  and  make  no  objection  to  it,  and  do  not  inform  the  purchaser  of  their  claims, 
their  lien  is  gone.  Trump  v.  Ship  Thomas,  Bee,  86  ;  Joslino  v.  Scow  Bolivar,  Olcott, 
Adm.  474.  In  the  case  of  The  Admiral,  U.  S.  D.  C,  Mass.,  18  Law  Reporter,  91,  a 
steamer  which  plied  regularly  between  St.  John's  and  Boston  was  libelled  for  a  collision 
which  had  taken  place  twenty  months  before.  There  were  agents  of  the  vessel  damaged 
in  Boston  during  that  time.  The  vessel  in  the  mean  time  had  been  sold  to  an  incorpo- 
rated company,  some  of  the  members  of  which  were  the  former  owners  of  the  vessel. 
It  was  held  that  this  fact  did  not  constitute  notice  to  the  corporation,  and  that  it  was 
no  defence  that  this  suit  had  been  delayed  to  await  the  result  of  another  suit  pending 
between  the  libellants  and  the  former  owners  of  the  Admiral.  The  libel  was  therefore 
dismissed.  See  also  Bryant  v.  Brig  Lillie  Mills,  U.  S.  D.  C,  Mass.,  18  Law  Report 
er,  494 ;  Lcland  v.  The  Medora,  2  Woodb.  and  M.  92,  99 ;  The  Utility,  Blatchf.  & 
H.  Adm.  218;  The  GencralJackson,  U.  S.  D.  C,  Mass.,  17  Law  Beportcr,  324; 
Stillmnn  v.  The  Buckeye  State,  1  Newb.  Adm.  111.  In  The  Ship  Mary,  1  Fame,  C 
C,  180,  the  seamen  were  shipped  on  a  voyage  from  New  York  to  New  Orleans,  and 
back  to  New  York.  The  voyage  was  broken  up  at  New  Orleans,  and  the  seamen  were 
discharged  there.  The  vessel  was  sold  in  October,  and  remained  at  the  same  port  till 
the  following  May,  when  her  owner  sent  her  on  a  voyage  to  Liverpool  and  thence  to 
New  York,  where  she  was  at  once  libelled  by  the  seamen.  It  was  held  that  there  being 
no  laches  on  the  part  of  the  seamen,  the  lien  was  not  lost.  In  another  suit  agaiast  the 
Scow  Bolivar,  mentioned  above,  it  appeared  that  the  libellant  was  not  present  at  the 
sale,  that  the  purchaser  took  the  vessel  at  once  out  of  the  State,  and  that  the  libcUant 
left  his  demand  with  his  proctor  with  directions  to  have  the  vessel  arrested  as  soon  as 
she  i-etumed  to  the  State.  This  being  done,  the  lien  was  held  to  continue.  Shook  r. 
Scow  Bolivar,  Olcott,  Adm.  480.  See  also,  Sheppard  u.  Taylor,  5  Pet.  675;  Reeder 
V.  Steamship  George's  Creek,  U.  S.  D.  C,  Maryland,  3  Am.  Law  Register,  232 ;  Cole 
V,  The  Atlantic,  Crabbe,  440 ;  The  Sch.  Marion,  I  Story,  68,  72 ;  The  Barque  Cho- 
san,  2  id.  455. 

8  The  Platina,  U.  S.  D.  C,  Mass.,  1858,  21  Law  Reporter,  397. 
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SECTION   n. 

OF  A  SUIT  FOR  SEAMEN'S  WAGES. 

In  suits  for  seamen's  wages,  there  are  some  peculiarities  of 
practice  which  should  be  noticed.  The  seamen  are  by  statute,^ 
entitled  to  receive  from  the  master  of  the  vessel  to  which  they  be- 
long, one  third  part  of  the  wages  which  shall  be  due  at  every  port 
where  such  vessel  shall  unlade  and  deliver  her  cargo  before  the 
voyage  is  ended,  unless  the  contrary  be  expressly  stipulated  in 
the  contract ;  and,  as  soon  as  the  voyage  is  ended  and  the  cargo 
or  ballast  fully  discharged  at  the  last  port  of  delivery,  the  seamen 
are  entitled  to  their  wages,  and  if  the  wages  are  not  paid  within 
ten  days  thereafter,  or  if  any  dispute  shall  arise  between  the 
master  and  seamen  touching  the  wages,^  the  judge  of  the  district 


^  Act  of  1790,  ch.  29,  s.  6, 1  U.  S.  Stats,  at  Large,  133.  We  have  giyen  1;his  statute 
in  the  Appendix  to  Vol.  I.  p.  507,  510. 

^  It  is  said  by  Mr.  Dunlap,  in  his  work  on  Admiralty  Practice,  p.  100,  that  this 
clause  relatiTC  to  a  dispute,  is  not  construed  by  the  District  Court  of  Massachusetts,  as 
authorifing,  in  case  of  a  dispute,  a  suit  in  admiralty  before  the  expiration  of  the  ten  days, 
the  clause  being  regarded  as  either  a  dead  letter,  which  cannot  be  carried  into  cfiect 
without  violating  the  spirit  of  the  law,  or  as  mei'ely  providing  for  a  dispute  respecting 
the  wages,  as  well  as  for  a  neglect  of  payment,  after  the  expiration  of  the  ten  days.  If 
this  be  the  correct  construction  of  the  statute,  it  exposes  the  seamen  to  great  hardships, 
for  it  is  usual  for  the  crew,  as  soon  as  they  are  discharged  and  paid  off,  which  is  gener- 
ally done  as  soon  as  they  are  discharged,  to  scatter  in  different  directions,  so  that  it  is 
frequently  impossible  for  the  seaman  with  whom  the  master  has  had  a  controversy,  to 
procure  any  evidence  whatever,  of  the  matters  about  which  the  controversy  exists.  To 
coQJsider  the  clause  a  dead  letter,  is  opposed  to  every  principle  of  construction,  and  to 
construe  it  as  giving  the  right  to  have  the  preliminary  hearing,  in  case  of  a  dispute, 
after  the  expiration  of  the  ten  days,  seems  to  us  absurd.  To  hold  that  it  gives  the 
right  of  action  after  the  expiration  of  the  ten  days,  does  not  help  the  matter,  for  the 
right  would  exist  without  the.  clause,  and  we  must  either  hold  tliat  it  has  no  effect 
whatever,  or  else  that  it  means  that  in  case  of  a  dispute  concerning  the  amount  of 
'wages,  the  right  to  a  preliminary  hearing  accrues  at  once.  This  latter  view,  seems  to 
be  adopted  by  the  court  of  common  pleas  in  Massachusetts,  Chaffin's  case,  Essex, 
Sept.  T.  1825,  Dunlap's  Adm.  Practice,  101,  and  in  the  Southern  District  of  New  York. 
See  a  dictum  to  this  effect  by  Beits,  J.,  in  The  Schooner  Eagle,  Olcott,  Adm.  232,  237. 
Xt  was  held  in  this  case,  that  where  the  only  defensive  allegation  was  that  the  wages 
were  not  due,  because  the  contract  was  not  fulfilled  at  the  time  of  action  brought,  the 
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where  the  vessel  is,  or  if  his  residence  be  more  than  three  miles 
from  the  place  where  the  vessel  is,  then  any  judge  or  justice  of 
the  peace  may  summon  the  master  to  appear  and  show  cause 
why  process  should  not  issue  against  the  vessel.^  And  if  the 
master  neglects  to  appear,  or  appearing,  does  not  show  that  the 
wages  are  paid,  or  otherwise  satisfied  or  forfeited,  and  if  the 
matter  in  dispute  is  not  forthwith  settled,  the  judge  shall  certify 
to  the  clerk  of  the  district,  that  there  is  sufficient  cause  to  issue 
admiralty  process,  and  it  shall  thereupon  issue.  And,  by  a  sub- 
sequent  act,  the  same  power  which  by  virtue  of  this  act  is  con- 
ferred upon  any  judge  or  justice  of  the  peace,  is  given  to  a  United 
States  commissioner.'^ 

Immediate  admireJty  process  is  permitted,  if  the  vessel  shall 
have  left  the  final  port  of  delivery  before  payment  of  the  wages, 
or  shall  be  about  to  go  to  sea,  before  the  expiration  of  the  ten 
days.8     But  unless  the  case  falls  within  one  of  the  exceptions 


contestation  of  the  point  did  not  fall  within  the  provision,  which  was  said  to  relate  "to 
the  proceedings  of  the  seaman  after  his  contract  is  performed  and  his  right  to  wages 
has  become  perfected."    See  also,  Betts,  Adm.  Practice,  62. 

1  In  Kief  v.  The  Steamboat  London,  I  Newb.  Adm.  6,  it  was  held,  that  the  certifi- 
cate of  the  justice  of  the  peace  or  commissioner  un^er  the  sabsequcnt  statute,  mast  state 
the  residence  of  the  jadge  of  the  district,  and  that  it  was  more  than  three  miles  from 
the  place,  or  that  the  judge  was  absent  from  his  place  of  residence. 

'^  Act  of  1842,  ch.  188,  5  U.  S.  Stats,  at  Large,  516.  In  The  Sch.  Eagle,  Olcot^ 
Adm.  232,  the  commissioner  under  this  act,  granted  a  certificate  of  probable  cause  for 
process  of  attachment  against  the  vessel,  and  the  case  came  before  the  district  court  on 
appeal.  Betts,  J.,  said  :  ^*  The  competency  of  the  court  to  entertain  an  appeal  from 
proceedings  before  a  commissioner,  has  not  been  made  a  question  by  either  party.  It 
is  exceedingly  doubtful  at  best,  whether  the  court  has  any  jurisdiction  of  that  kind ;  hot 
an  order  to  stay  proceedings  may  be  made,  or  tlie  subject  may  be  deemed  originally 
before  me ;  and  as  all  the  proofs  have  been  presented  and  acted  upon  by  both  parties, 
without  exception  to  the  appeal,  I  am  disposed  to  consider  and  determine  the  case, 
the  same  as  if  the  petition  had  been  presented  here  in  the  first  instance."  It  seems, 
where  original  shipping  articles  arc  proved  before  a  commissioner,  and  redelivered  to 
the  vessel,  which  thereupon  pursues  its  voyage,  that  a  certified  copy  of  the  articles 
is  competent  evidence  upon  the  hearing  in  court.  Henry  v.  Curry,  Abbott,  Adm. 
433. 

8  The  Cypress,  Blatchf.  &  H.  Adm.  83.  In  The  Trial,  Blatchf.  &  H.  Adm.  94,  it 
was  held,  that  the  seamen  are  not  bound  to  prove  positively  that  the  vessel  is  about  to 
proceed  to  sea,  but  all  that  is  required  of  them  is  to  show  a  reasonable  ground  of  belief 
that  the  vessel  is  about  to  proceed  to  sea,  and  this  "  may  bo  gathered  from  concomitant 
circumstances,  as  well  as  direct  proofs."  In  both  of  these  cases,  the  process  was 
by  suit  in  admiralty,  and  not  in  the  mode  pointed  out  by  the  statute.  It  is  said,  how- 
ever, in  the  northern  district  of  New  York,  to  be  the  custom  to  require  the  summons 
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pointed  out,  the  right  of  action  does  not  accrue,  until  ten  days 
after  the  actual  discharge,  or  after  the  discharge  of  cargo  might 
have  been  and  should  have  been  made.^ 

It  has  been  said,  that  fifteen  days  would  be  a  proper  allow- 
ance of  tirae.2  At  all  events,  the  owner  would  not  be  permitted 
to  defeat  the  seamen's  claims  or  suits  in  rem,  by  a  wilful  and 
unnecessary  delay  in  the  discharge  of  cargo.  And  the  Act  of 
1790  reserves  whatever  rights  the  seamen  have  of  proceeding  at 
common  law,  for  their  wages.  It  has  been  doubted  whether 
the  statute  did  not  permit  the  ten  days  to  run  from  the  end  of 
the  voyage,  intending  them  to  be  the  days  of  discharge ;  ^  but  we 
think,  that  this  construction  cannot  be  maintained.  Jf  the  sea- 
man be  discharged  •  by  the  owner  or  master,  then,  undoubtedly, 
the  ten  days  begin  to  run  from  the  time  of  the  discharge.*     Nor 


and  certificate  where  the  vessel  is  about  to  proceed  to  sea,  bat  it  is  doubted,  whether 
there  is  any  necessity  for  this,  when  the  vessel  has  actually  gone  to  sea.  2  Conkling's 
Adm.  2d  ed.  52. 

1  In  Hastings  v.  Ship  Happy  Rctam,  1  Pet.  Adm.  253,  Mr.  Justice  Peters  doabted 
whether  seamen  were  obliged  to  remain  and  unload  the  vessel,  on  account  of  the  gen- 
eral custom  which  prevails  in  this  country,  to  have  this  work  performed  by  stevedores. 
And  in  The  Mary,  Ware,  454,  it  is  said,  that  the  usage  of  the  port  must  determine 
whether  such  an  obligation  exists.  But  in  The  Sch.  Eagle,  Olcott,  Adm.  232,  235, 
BettSf  J.,  said :  "  Without  the  aid  of  an  express  stipulation,  a  seaman  cannot,  accord- 
ingly,  sue  for  wages  earned  on  a  foreign  voyage,  until  the  full  completion  of  the  voyage, 
by  the  unlading  of  the  cargo  or  ballast  as  aforesaid." 

^  In  Holmes  v.  Bradshaw,  U.  S.  D.  C,  Mass.,  1822,  cited  in  Abbott  on  Shipping, 
635,  note,  Mr.  Justice  iMvis  is  reported  to  have  held,  that  if  the  crew  are  retained  to 
unlade  the  .vessel,  fifteen  working  days  might  be  considered  a  proper  time  for  the  dis- 
charge of  the  cargo  by  analogy  to  the  Collection  Act  of  1799,  and  that  the  ten  days 
then  began  to  run.  In  Edwards  v.  Ship  Susan,  1  Pet.  Adm.  165,  fifteen  days  were 
also  allowed;  and  in  Thompson  v.  Ship  Philadelphia,  I  Pet.  Adm.  210,  it  appearing 
that  more  than  fifteen  days  were  necessary,  a  longer  time  was  allowed,  there  having 
been  no  unnecessary  delay.  See  also.  The  Martha,  Blatchf.  &  H.  Adm.  151 ;  Granon 
V.  Hartshorne,  Blatchf.  &  H.  Adm.  454. 

*  See  Edwards  v.  The  Ship  Susan,  1  Pet.  Adm.  165. 

*  The  Mary,  Ware,  454;  Holmes  v.  Bradshaw,  U.  S.  D.  C.,  Mass.,  1822,  cited  in 
Abbott  on  Shipping,  635,  note,  cited  in  Dunlap's  Adm.  Practice,  p.  100,  as  decided 
Dec.  Term,  1823.  It  was  held  in  this  latter  case,  that  the  day  of  discharge  was  not  to  be 
included  in  the  ten  days.  The  most  reasonable  construction,  we  think,  is  put  upon 
these  words,  "  as  soon  as  the  voyage  is  ended,  and  the  cargo  or  ballast  be  fully  dis- 
charged,'' in  the  case  of  The  Mary,  supra.  It  was  shown,  that  the  contract  of  the  sea- 
men might  expire  as  soon  as  the  vessel  was  moored  in  safety,  or  when  the  cai^o  was 
discharged,  and  the  right  of  the  seamen  to  their  wages  depended  on  which  of  these 
times  was  to  be  taken,  the  ten  days  running  from  one  or  the  other,  according  to  the 
contract.  The  libellant  must,  however,  prove  the  fact  of  the  discharge.  In  the  case 
of  The  Sch.  Eagle,  Olcott,  Adm.  232,  236,  the  libellant  contended  that  be  had  done 
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does  the  statute  prohibit  the  filing  of  a  libel  before  the  ten  days 
have  expired,  but  only  the  issuing  of  process.^  And  it  has  been 
held,  that  if  the  seamen  are  discharged,  the  right  of  action  com- 
mences at  once.2 

The  provisions  of  the  statute  apply  only  to  proceedings  in  rem^ 
and  not  to  suits  in  personam,  and  a  seaman  may  therefore  bring 
an  action  against  the  master  or  owners,  as  soon  as  the  period  of 
his  service  is  completed.^ 

Although  a  subject-matter  of  defence  is  not  set  up  in  the  pre- 
liminary hearing  before  the  commissioner  or  magistrate,  it  may 
be  taken  advantage  of,  when  the  case  comes  before  the  court  on 
its  merits.* 

We  shall  see,  that  all  seamen  having  the  like  cause  of  com- 
plaint against  the  same  ship  are  required  to  be  joined  as  complain- 
ants.^ And  if  several  libels  are  brought  by  them  against  the 
vessel,  the  court  would  direct  them  to  be  consolidated.  In  some 
districts  the  practice  is  for  some  of  the  seamen  to  commence  an 
action  by  the  preliminary  hearing  above  mentioned,  and  when 
process  issues  against  the  ship,  for  the  other  seamen  to  intervene 
under  the   thirty-fourth   admiralty  rule.     Before  this  rule  was 


this  firet,  by  his  own  affidavit ;  secondly,  bj  implication  or  presumption,  inasmach  as 
the  crew  were  not  required  to  unload  the  cargo,  it  being  done  by  stevedores,  and  third, 
that  the  master  had  not  denied  on  oath,  the  allegations  sworn  to  by  the  libellnnt.  The 
court  held,  that  although  the  affidavit  might  be  sufficient  *'  to  authorize  supportiag 
proofs  in  the  first  instance,  or  to  furnish  ground  for  an  order  against  parties  omitting  to 
appear  or  show  cause,"  yet  it  was  not  evidence  in  a  suit  in  court,  especially  when  con- 
tradicted by  disinterested  witnesses ;  and  it  was  also  held,  that  the  other  grounds  taken 
were  not  sufficient  to  prove  a  discharge. 

.  1  The  Mary,  Ware,  454.  See  The  Martha,  Blatchf.  &  H.  Adm.  151.  In  Granon 
V.  Hartshome,  Blatchf.  &  H.  Adm.  454,  it  was  held,  that  where  an  action  is  broaght 
prematurely,  but  becomes  perfected  before  the  stipulations  and  answer  of  the  respon* 
dent  arc  filed,  and  the  answer  when  filed  admits  a  right  of  action  in  the  libellant,  the 
court  need  not  dismiss  the  libel  but  will  impose  costs  on  the  libellant,  if  the  suit  is  vin- 
dictive or  unreasonably  prosecuted. 

2  The  Cabot,  Olcott,  Adm.  150.    See  also,  The  Cypress,  Blatchf.  &  H.  Adm.  83. 

>  Freeman  v.  Baker,  Blatchf.  &  H.  Adm.  372.  The  rule  is  stated  to  be  otherwise  in 
the  District  Court  of  Massachusetts  by  Mr.  Dunlap,  in  his  work  on  Admiralty  Prac- 
tice, p.  100 ;  but  the  doctrine  of  the  text  was  sustained  by  that  court  in  January,  1846, 
in  the  case  of  Collins  v.  Nickerson,  cited  in  Abbott  on  Shipping,  5th  Am.  Ed.,  index, 
tit.  Wages  of  Seamen,  1000,  7th  Ed.  1032.  See  also,  Chaffin's  case,  court  of  common 
pleas,  Essex  county,  Massachusetts,  Sept.  Term,  1825,  Dnnlap's  Adm.  Practice,  101. 

*  The  Warrington,  Blatchf.  &  H.  Adm.  335,  341. 

^  See  post,  p.  671,  n.  2. 
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passed,  they  came  in  on  petition,  and  the  vessel  being  under 
arrest,  they  had  the  benefit  of  the  attachment,  without  the  pre- 
liminary examination. 


SECTION  III. 

ft 

OP  THE  MANNER  OF  BEGINNING  THE   SUIT. 

In  the  manner  of  beginning  a  civil  suit  in  admiralty,  a  change 
has  taken  place  somewhat  similar  to  that  by  which  at  common 
law  the  original  writ  was  superseded,  and  the  action  began  in 
practice  at  what  was  once  rather  a  late  step  in  the  mesne  pro- 
cess. In  England,  a  suit  begins  in  admiralty  with  a  citation  of 
the  respondent  or  defendant,  who  enters  his  appearance  in  court, 
and  gives  security,  and  thereupon  the  plaintiff  offers  his  libel.  With 
us  the  libel  is  the  beginning,  the  earliest  proceeding  in  a  suit. 

But,  before  we  attempt  to  describe  this  instrument  or  process, 
we  would  premise  two  remarks.  One,  that,  as  there  is  no  exact 
and  regular  system  of  pleading  in  admiralty,  acknowledged  by 
all  our  courts  as  authoritative,  except  so  far  as  the  same  is  regu- 
lated by  the  rules  of  the  supreme  court,  the  courts  of  different 
districts  differ  somewhat  in  their  forms.  Each  court  has  gen- 
erally, perhaps  always,  its  own  system  of  rules,  which  are  known 
to  its  bar,  and  however  binding  upon  its  members,  are  not  recog- 
nized as  of  positive  authority  in  other  districts.  The  second  is, 
that  all  our  courts  of  admiralty  agree  in  regarding  substance  as 
of  more  importance  thfin  form,  in  the  proceedings  which  come 
before  it,  and  therefore  any  process  in  admiralty  is,  in  general  if 
not  always,  sufficient,  which  distinctly  brings  the  substance  of  a 
case,  and  the  actual  parties,  before  a  proper  court,  in  such  a  way 
as  to  permit  the  questions  of  the  case  to  be  investigated,  its 
merits  ascertained,  and  justice  done.^  It  is  not  probable,  there- 
fore, that  any  difference  in  the  rules  of  practice  could  lead,  often 
if  ever,  to  more  important  consequences,  than  that  he  who  differs 
from  one  code  of  forms  by  his  observance  of  another,  may  meet 
with  some  delay,  and  incur  the  necessity  of  amendment. 

■ ^         '  ■         ■ 

^  See  Jenks  v.  Lewis,  Ware,  51. 
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SECTION  IV. 

* 

OF  THE  LIBEL. 

The  libel  (from  libellus^  a  little  book)  is,  or  contains  the  state- 
ment upon  which  the  libellant,  or  plaintiff,  founds  his  case.  It 
should  properly  be  brought  by  the  party  actually  entitled  to  the 
relief  or  aid  which  the  libel  prays  for,^  and  not  in  the  name  of 
one  person,  for  the  benefit  of  another.  It  has,  however,  been 
held  that  the  agent  of  absent  owners  may  libel,  either  in  his  own 
name  as  agent,  or  in  the  name  of  his  principals,  and  that  a  sub- 
sequent power  of  attorney  is  a  sufficient  ratification  of  what  he 
had  done  in  their  behalf.^ 

In  cases  of  seizure,  the  libel  should  be  in  the  name  of  the 
United  States,  and  the  collector  should  not  be  joined  as  lihel- 
lant.^  And  in  case  of  a  capture,  the  prize  proceedings  should 
be  in  the  name  of  the  United  States,  and  not  in  the  name  of 
the  captor.*  Minors  sometimes  sue  in  admiralty,  without  the 
ntervention  of  a  prochein  ami,  or  guardian,  and  sometimes  by 
one.  There  seems  to  be  no  rule  on  this  point^  In  some  in- 
stances, as  in  some  cases  of  salvage,  the  libellant  sues  for  him- 
self and  for  others,  and  then  the  libel  should  state  facts  to  show 
that,  and  in  what  manner,  these  others  are  entitled,  and  who 
they  are,  as  definitely  as  may  be.     If  there  are  many  libellants, 


1  Howard  v.  Cobb,  U.  S.  C.  C,  N.  Y.,  19  Law  Reporter,  377 ;  Mutual  Safety  Ins. 
Co.  V.  The  Cargo  of  the  Brig  George,  Olcott,  Adm.  89 ;  The  Sch.  Mary  Ann  Guest, 
id.  498.  See  Frctz  v.  Bull,  12  How.  466.  In  Gifford  v,  Kollock,  U.  S.  D.  C,  Mass., 
Ware,  J.,  19  Law  Reporter,  21,  it  was  held  that  where  a  minor  shipped  for  a  whaling 
yoyage  under  the  direction  of  his  father,  who  furnished  his  outfit  of  clothing,  the  libel 
was  rightly  brought  in  the  father's  name. 

2  Houseman  v.  Sch.  North  Carolina,  15  Pet.  40,  49;  McKinlay  v.  Morrish,  21  How. 
343. 

«  United  States  v.  Three  Parcels  of  Embroidery,  U.  S.  D.  C,  Mass.,  Ware,  J.,  19 
Law  Reporter,  140. 

*  Jecker  v.  Montgomery,  18  How.  110,  124.  The  suit  in  this  case  was  in  the  name 
of  the  commander  of  the  capturing  yessel.  No  exception  was  taken  to  tliis  mode  of 
proceeding  till  the  case  came  before  the  supreme  court,  and  it  also  appeared  that  the 
libel  wafi  authorized  by  the  goyemmeiU.  It  was  held  that,althongh  the  form  of  action 
was  irregular,  yet  that  it  was  too  late  to  take  adyantago  of  it. 

^  See  Dunlap's  Adm.  Practice,  88. 
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the  case  of  each  should  be  distinctly  articulated,  as  otherwise, 
if  there  be  a  general  decree,  and  appeals  by  some  of  the  parties 
only,  there  may  be  needless  embarrassment  and  expense.^ 


SECTION    V. 

OF   JOINDER   OF  PARTIES. 

The  act  of  1790,  relating  to  seamen,  provides  that  if  their 
wages  are  not  paid,  etc.,  a  suit  may  be  brought,  "and  in  such 
suit  all  the  seamen  or  mariners  (having  cause  of  complaint  of 
the  like  kind  against  the  same  ship  or  vessel)  shall  be  joined  as 
complainants." 2  Although  in  other  cases  parties  are  not  obliged 
to  join  in  one  libel,  yet  "  it  is  a  practice  deserving  commendation 
and  encouragement  in  all  cases  where  it  can  be  adopted  without 
complicating  too  much  the  proceedings,  and  thereby  prejudicing 
the  rights  of  the  parties."  ^  And  where  several  libels  by  different 
persons  are  brought  where  only  one  is  necessary,  the  court  may 
order  them  to  be  joined,  and  impose  costs  upon  the  libellants.* 
Where  the  cause  of  action  is  a  joint  contract  all  the  parties  to  it 
must  join  ;  and  in  the  same  way  the  defendants  to  a  joint  contract 


1  See  Sheppnrd  v.  Taylor,  5  Pet.  675,  714. 

^  Act  of  1790,  ch.  29,  §  6,  1  U.  S.  Stats,  at  Lai^e,  134.  See  Oliver  v.  Alexander, 
6  Pet.  143.  In  The  Sloop  Merchant,  Abbott,  Adm.  1,  it  was  held  that  a  claim  for 
wages  and  for  moneys  advanced  to  the  use  of  a  vessel  on  the  part  of  one  libellant, 
could  not  be  joined  in  an  action  in  personam  with  a  separate  claim  for  wages  alone,  on 
the  part  of  another,  bat  could  be  in  rem, 

8  Rich  V.  Lambert,  12  How.  347,  353 ;  Fretz  v.  Bull,  12  How.  466.  The  following 
citation  is  from  the  manuscript  case  of  The  Young  Mechanic,  decided  by  Ware,  J.,  in 
Maine,  in  1855.  "It  may  be  stated  as  a  general  rule  in  the  admiralty,  that  where 
several  persons  have  claims  in  rem  against  a  single  thing,  whether  arising  from  tort,  or 
contract  of  a  like  nature,  and  all  involving  one  question,  all  may  unite  in  a  single  libel 
for  the  purpose  of  having  that  question  tried,  although  when  that  is  settled  there  may 
be  special  defences  applicable  to  each  case.  When  the  general  question  is  decided,  the 
case  of  each  libellant  becomes  separate  and  independent,  and  is  litigated  on  its  own 
merits.  But  though  they  may,  they  are  not  compelled  to  unite,  and  if  separate  libels 
are  brought,  this  will  have  no  influence  in  the  hearing  on  the  merits  of  the  case,  but 
will  affect  only  the  question  of  costs,  unless  satisfactory  cause  is  shown  for  separate 
libels." 

*  The  Ship  Henry  Ewbank,  1  Sumner,  400;  Rich  v.  Lambert,  12  How.  347,  352. 
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must  be  sued  jointly.  In  a  case  of  tort  the  rule  is  difTereni 
Where  the  injury  is  joint,  here  as  before  all  injured  must  join. 
But  the  defendants,  when  jointly  and  severally  liable,  may  be 
sued  severally,  and  if  the  trespasses  are  separate  and  distinct, 
several  suits  should  be  brought ;  and  if  they  are  joined,  the  libel 
should  be  dismissed  for  multifariousness,  and  a  misjoinder  of 
parties.^ 

Where  the  non-joinder  of  a  party  as  libellant  happens  for  good 
reason,  or,  indeed,  for  any  reason  not  fraudulent  or  otherwise 
wrongful,  it  is  not  permitted  to  affect  the  omitted  party,  and  he 
may  sue  afterwards.  And  parties  may  be  added  or  struck  out 
by  a  supplemental  libel  at  any  period,  if  the  court  think  proper. 

A  part-owner,  may  sustain  a  petitory  suit  against  a  merely 
fraudulent  possessor,  without  joining  the  other  part-owners,  and 
if  they  do  not  appear  or  object,  and  the  libellant  establishes  his 
title,  the  court  will  decree  the  possession  of  the  vessel  to  him.^ 


SECTION  VI. 

OP  JOINDER   OF  ACTIONS   EX   CONTRACTU  AND   EX  DELICTO. 

The  general  rule  is  often  stated  by  text  writers,  that  actions 
ex  delicto  maybe  joined  with  those  ex  contractu  m  the  same  libel. 
This  may  be  true  to  a  certain  extent,  and  the  reason  given  for  it 
is  that  no  regard  is  paid  to  the  names  or  forms  of  actions,  and 
that  it  is  never  made  a  point  of  pleading  whether  the  case  rests 
upon  contract  or  tort.  The  evidence  may  also  be  of  the  same 
nature  in  both  cases,  and  thus  great  expense  and  delay  is  saved.^ 
The  matter  is  not  provided  for  by  the  rules  of  the  supreme 
court,  except  that  it  is  there  enjoined  that  all  libels  shall  state 
the  nature  of  the  cause ;  as,  for  example,  that  it  is  a  cause  civil 
and  maritime,  of  contract,  5r  of  tort  or  damage,  or  of  salvage,  or 
of  possession,  or  otherwise,  as  the  case  may  be.     This  rule  makes 


1  Thomas  v.  Lane,  2  Samner,  1,  9. 

2  The  Priendship,  2  Curtis,  426. 

>  Borden  v,  Iliem,  Blatchf.  &  H.  Adm.  293,  297. 
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one  of  the  reasons  above  given  of  no  effect,  and  further  adjudica- 
tion is  necessary  to  determine  the  question.  And  the  decisions 
prior  to  this  rule  have  not  been  uniform.  Where  additional 
wages  are  given  by  statute  in  the  case  of  the  discharge  of  a  sea- 
man in  -a  foreign  country,  it  is  well  settled  that  these  may  be 
recovered  in  a  suit  for  wages,  although  they  are  to  a  certain  ex 
tent  in  the  nature  of  damages.^  Mr.  Dunlap,  in  his  work  on 
Admiralty  Practice,*  says :  "  An  action  in  admiralty  has  been  sus- 
tained in  the  District  Court  of  the  United  States  for  the  district 
of  Massachusetts,  by  a  mate  against  a  master  of  a  ship  for 
wrongfully  dismissing  and  degrading  him  from  his  station,  and 
an  article  or  count  for  wages  was  joined  in  the  libel.^  It  is  also 
allowed,  but  not  required,  in  that  court,  to  join  in  distinct  articles 
causes  of  action  ex  contractu  and  ex  delicto  in  the  same  libel."  ^ 
In  1832,  Mr.  Justice  Betts  held  that  a  claim  against  a  master  and 
mate  for  an  assault,  and  a  claim  against  the  master  for  wages 
earned  in  the  same  voyage,  might  be  joined  in  the  same  libel.^ 
But  in  1837,  Mr.  Justice  Ware  held  that  an  action  of  damages, 
as  for  assault  and  battery,  against  the  master,  could  not  be  joined 
in  the  same  libel  with  an  action  for  wages,  if  it  were  excepted 
to.®  And  Mr.  Justice  Sprague  has  held  that  a  claim  for  personal 
damages  cannot  be  included  in  the  same  libel  with  a  claim  for 
the  fine  recoverable  under  the  statute  of  1840,  ch.  48.^ 


1  Emerson  v.  Howiand,  1  Mason,  45 ;  Orne  v.  Townsend,  4  Mason,  541. 

2  Page  89. 

•  Paty*8  case. 

*  Ryan's  case,  Sept.  Tenn,  1831. 

^  Borden  v.  Hiem,  Blatchf.  &  H.  Adm.  293. 

^  Pratt  V.  Thomas,  Ware,  427.  This  case  was  decided  on  the  ground  that  a  claim 
of  damages  for  a  personal  wrong  is  an  entirely  independent  claim,  and  perfectly  ancon- 
nected  with  that  for  wages.  Much  stress  was  also  laid  apon  the  point  that  the  master 
was  liable  for  wages  only  in  his  quality  as  master,  and  if  he  had  paid  them  he  had  his 
remedy  against  the  owners ;  whereas  the  damages  recovered  against  him  for  a  personal 
wrong  were  his  own  proper  debt.  See  also.  The  Jack  Park,  4  Rob.  Adm.  308.  In 
Steamboat  Orleans  v.  Phoebus,  1 1  Pet.  175, 182,  Mr.  Justice  Story  said :  "  It  may  be  here 
proper  to  state  that  it  is  very  irregular  and  against  the  known  principles  of  courts  of 
admiralty  to  allow  in  a  libel  in  rem,  and,  quasi,  for  possession,  the  introduction  of  any 
other  matters  of  an  entirely  different  character,  such  as  an  account  of  the  yessel's  earn- 
ings, or  the  claim  of  the  partowner  for  his  wages  and  advances  as  master." 

"^  Knowlton  v.  Boss,  U.  S.  D.  C,  Mass.,  12  Law  Reporter,  13.  The  statute  referred 
to  provides  that  if  the  master  of  any  vessel  shall  refuse  to  allow  the  seamen  to  see  the 
consul  in  anjE  foreign  port,  "  he  shall  be  liable  to  each  and  every  individual  injured 
thereby,  m  damages,  and  shall  in  addition  thereto  be  liable  to  pay  a  fine  of  one  hun- 

VOL.  n,  57 
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SECTION  VII. 

OF  JOINDER  OF  ACTIONS  IN  REM  AND  IN  PERSONAM. 

Prior  to  the  adoption  of  the  admiralty  rules  of  the  supreme 
court  in  1845,  the  question  was  often  discussed  as  to  the  pro- 
priety  of  the  joinder  of  actions  in  personam  and  actions  in  rem 
in  the  same  libel.^  It  is  unnecessary  to  consider  these  cases  at 
length  as  the  subject-matter  is  provided  for  by  the  rules  referred 
to.  These  are  in  brief  as  follows;  In  pilotage  and  collision 
cases  the  libellant  may  proceed  against  the  ship  and  master,  or 
against  the  ship,  or  against  the  owner  alone,  or  the  master  alone 
in  personam.  In  suits  for  mariners'  wages,  the  ship,  freight,  and 
master,  or  the  ship  and  freight,  or  the  owner  or  master  alone  in 
personam,  are  liable.  In  case  of  assaults  the  suit  is  in  personam 
only.  In  suits  against  the  ship  or  freight  founded  upon  a  mere 
maritime  hypothecation,  either  express  or  implied,  by  the  master 
for  moneys  taken  up  in  a  foreign  port  for  supplies  or  repairs  or 
other  necessaries,  without  any  claim  of  marine  interest,  the  suit 
may  be  in  rem,  or  against  the  master  or  owner  alone  in  personam. 
In  bottomry  bonds  the  suit  isfn  rem  against  the  property  hypoth- 
ecated or  its  proceeds  in  whosoever  hands  it  may  be  found, 
"unless  the  master  has  without  authority  given  the  bottomry 
bond,  or  by  his  fraud  or  misconduct  has  avoided  the  same,  or 
has  subtracted  the  property,  or  unless  the  owner  has  by  his  own 
misconduct  or  wrong  lost  or  subtracted  the  property,  in  which 
latter  cases  the  suit  may  be  in  personam  against  the  wrongdoer." 
In  salvage  the  suit  is  in  rem  against  the  property  saved  or  its 
proceeds,  or  against  the  party  at  whose  request  and  for  whose 


dred  dollaxs  for  each  and  everj  offence,  to  be  recovered  by  any  peraon  going  therefor 
in  any  coort  of  the  United  States  in  the  district  where  such  delinquent  may  reside  or  be 
found."  5  U.  S.  Stats,  at  Large,  397.  Mr.  Justice  Sproffue  doubted  whether  there  was 
jurisdiction  in  admiralty  to  enforce  it»  and  held  that  if  there  was,  the  libeUant  ooold 
not  unite  "  in  one  libel  a  claim  for  personal  damages  with  a  claim  for  a  fine  which  he 
sues  for  in  a  different  capacity,  that  of  a  common  informer." 

1  See  Waring  v,  Clark,  5  How.  441 ;  Arthur  v,  Sch.  Cassius,  2  Stoxy^Sl,  99  ;  The 
Anne,  1  Mason,  508,  512.;  Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Stibry,  16. 
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benefit  the  salvage  service  has  been  performed.^  In  petitory 
or  possessory  suits,  the  process  is  by  an  arrest  of  the  ship  and 
by  a  monition  to  the  adverse  party  or  parties  to  appear  and 
make  answer  to  the  suit.  Material-men  may  proceed,  in  the 
case  of  supplies,  repairs,  or  other  necessaries  furnished  to  a  foreign 
ship,  or  to  a  ship  in  a  foreign  port,  against  the  ship  and  freight 
in  rem  or  against  the  master  or  the  owner  alone  in  personam. 
In  the  case  of  a  domestic  ship  their  right  of  action  for  supplies, 
repairs,  or  other  necessaries,  is  limited  by  a  late  rule  to  an  action 
in  personam. 

These  rules  being  promulgated  in  accordance  with  an  act  of 
congress,  have  all  the  effect  of  law,  and  no  suit  will  lie  against 
an  owner  in  personam  jointly  with  a  suit  in  rem  against  the* 
vessel.^ 

It  will  be  noticed  that  the  rule  -as  to  material-men  provides 
that  the  suit  shall  be  against  the  ship  and  freight  But  we  do 
not  know  of  any  decision  which  prevents  the  party  from  bring- 
ing his  action  against  the  ship  alone,  and  in  many  cases  of  re- 
pairs, there  is  no  freight  pending  against  which  to  bring  the 
action. 

The  rules  above  referred  to,  make  no  provisions  in  respect  to 
contracts  of  affreightment.  To  determine  whether  a  joinder  of 
actions  is  allowed   in  this  case,  reference  must  be  had  to  the 


1  See  the  19th  Admiralty  Rale  of  the  Supreme  Court  of  the  United  States,  and  Miller 
V.  Kellj,  Abbott,  Adm.  564.  In  The  Hope,  3  Rob.  Adm.  215,  an  objection  to  a 
monition  calling  on  the  owner  to  show  cause  why  salvage  was  not  due,  was  oyerruled. 
See  also.  The  Meg  Merrilies,  3  Hagg.  Adm.  346 ;  The  Rapid,  id.  419  ;  The  Centurion, 
Ware,  477.  We  should  suppose  that  under  the  term  "property  saved"  might  be  in- 
cluded the  freight  of  the  vessel,  because  this  is  as  much  saved  by  the  salvage  service  as 
is  the  ship  or  cargo ;  and  in  England  the  action  is  frequently  entered  against  the  ship 
and  freight.  The  Peace,  1  Swabey,  Adm.  85.  In  Gates  v.  Johnson,  U.  S.  C.  C, 
Ohio,  21  Law  Reporter,  279,  property  found  derelict  on  Lake  Erie  was  brought  to 
Cleveland  and  deposited  with  the  defendant  for  safe-keeping.  This  libel  was  filed  by 
the  salvors,  alleging  that  the  defendant  had,  in  violation  of  their  rights,  delivered  over 
the  property  to  other  parties,  and  had  received  a  certain  sum  of  money  and  a  bond  of 
indemnity  therefor.  The  sum  of  money  was  paid  over  to  the  owners  of  the  salving 
vessel,  who  were  joined  as  respondents.  It  was  contended  that  the  action  would  not 
lie  under  the  19th  nile,  but  the  court  held  that  the  admiralty  rules  were  not  to  be  re- 
garded as  restrictive,  but  as  enumerativo  of  the  more  common  remedies.  But  see  the 
cases  cited  in  the  next  note. 

*  Dean  v.  Bates,  2  Woodb.  &  M.  87, 92 ;  Ward  r.  The  Ogdensburgh,  1  Newb.  Adm. 
139  ;  The  Sloop  Merchant,  Abbott,  Adm.  I.  But  see  Gates  v,  Johnson,  21  Law  Re- 
porter, 279,  cited  in  the  preceding  note. 
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practice  of  the  courts  of  the  several  districts.  In  New  York  an 
action  in  rem  and  in  personam  against  the  master  has  been  sus- 
tained.^ We  doabt,  however,  whether  such  a  proceeding  would 
be  sustained  in  Massachnsetts.' 


SECTION  VIIL 

OF  THE  ESSENTIAL  ELEMENTS  OF  A  LIBEI^ 

The  libel  informs  the  court  who  the  libellant  is,  and  what  he 
claims,  and  what  the  facts  are  which  snpport  his  claim,  and  of 
the  persons  or  things  against  which  the  claim  is  made.  We  see 
at  once  what  are  the  essential  elements  of  a  libeL  They  are 
seven  in  number,  and  each  of  them  should  be  distinctly  set  forth, 
in  appropriate  language. 

L  The  name  and  legal  description  of  the  judge,  and  of  the 
court  before  which  the  suit  is  brought. 

II.  The  name  and  legal  description  of  the  libellant,  and  any 
office,  function,  or  relation  the  libellant  may  hold,  if  the  right  to 
sustain  the  action  depends  upon  it,  as  if  he  be  a  foreigner  claim- 
ing on  any  particular  ground  as  an  heir,  or  executor,  or  guardian, 
in  which  capacity  he  might  sue  at  home ;  or  if  the  libellant  be 
a  married  woman  with  separate  personal  rights. 

III.  The  name  and  legal  description  of  the  person  or  thing 
against  whom  or  which  the  suit  is  brought 

IV.  The  nature  of  the  cause,  as  that  it  is  a  cause  civil  and 
maritime,  of  contract,  or  of  tort  or  damage,  or  of  salvage,  or  of 
possession,  or  otherwise  as  the  case  may  be,  and  if  the  libel  is  in 
rem^  that  the  property  is  within  the  district,  and  if  in  personam^ 


1  The  Zenobia,  Abbott,  Adm.  48. 

3  See  Citizens'  Baak  v,  Nantucket  Steamboat  Co.,  2  Story,  16,  57.  The  action  in 
this  case  was  in  personam  merely,  bnt  the  language  used  by  Mr.  Jastice  Stoiy  fully  jus- 
tifies the  doubt  of  the  text.,  In  Arthur  v.  Sch.  Cassius,  2  Story,  81,  99,  the  libel 
was  on  a  charter-party,  in  personam  against  the  master,  and  in  rem  agains^  the  vessel. 
The  master  died  pending  the  proceedings,  and  Mr.  Justice  Story  held  that  the  libel 
must  be  treated  as  defunct  as  to  the  master,  and  that  it  was  unnecessary,  therefore,  to 
consider  whether  an  action  in  rem  and  in  personam  could  be  joined. 


■ 
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the   names  and  occnpations   and   places  of  residence  of  the 
parties.^ 

V.  The  facts  upon  which  the  suit  is  brought. 

VI.  That  the  premises  are  trae,  and  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and  of  the  court 

VII.  The  prayer  for  the  process,  which  is  suited  to  the  case, 

VIII.  The  prayer  for  the  relief  or  remedy  which  the  libellant 
seeks  by  the  suit,  and  which  the  court  is  competent  to  give. 

The  process  prayed  for  may  be  a  warrant  of  arrest  of  the 
person  of  the  defendant  in  the  nature  of  a  capias ;  or  a  war- 
rant of  arrest  with  a  clause  therein,  if  the  defendant  cannot  be 
found,  to  attach  his  goods  and  chattels  to  the  amount  sued  for ; 
or  if  such  property  cannot  be  found,  to  attach  his  credits  and 
effects  to  the  amount  sued  for  in  the  hands  of  the  garnishees 
named  therein ;  or  a  simple  monition  in  the  nature  of  a  sum- 
mons to  appear  and  answer  to  the  suit  This  is  the  mesne 
process  provided  by  the  2d  Admiralty  rule.  The  relief  prayed 
for  may  be,  that  the  defendant  may  be  decreed  to  pay  the  debt 
or  damage  claimed ;  or  that  the  property  be  sold  for  forfeiture, 
or  to  pay  the  demand  in  the  libel,  or  be  decreed  to  belong  to 
the  libellant  and  to  be  delivered  to  him. 

How  these  things  ^should  be  stated  we  can  better  indicate  by 
the  forms  we  give  in  the  Appendix,  than  in  any  other  way; 
saying  now  only  that  the  demand  of  the  libellant  should  be  so 
clearly  stated  that  the  respondent  may  know,  without  any  doubt, 
what  claims  he  must  repel.  Thelfacts  should  be  stated,  also, 
that  they  may  be  understood  by  all  interested  in  knowing  them, 
and  the  judge  be  able  to  see  judicially  that  they  bring  the  case 
within  his  jurisdiction  and  within  the  law  of  his  court.^ 

It  is  necessary,  however,  to  say  something  more  of  that  part 
of  the  libel  which  corresponds  to  the  declaration  at  common  law. 
It  resembles  this,  so  far  as  it  is  a  statement  of  the  facts  which 
compose  the  case  of  the  plaintiff;  but  in  other  respects  it  differs. 
Thus,  there  are  no  forms  of  statement  by  libel  which  are  defi- 
nitely appropriated  to  different  actions ;  and  there  are  no  precise 
rules  or  precedents  whi<|^  must  be  followed  under  peril  of  certain 


1  23d  Admiralty  Rule. 

'  Thas,  in  Thomas  v.  Lane,  2  Samner,  1, 10,  it  is  said  that  "the  court  cannot  judi- 
cially know  that  the  tide  ebbs  and  flows  in  the  harbor  of  Havana." 

57* 
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defeat  The  narrative  of  the  libel  should  be  plain,  perspicuous, 
full,  giving  all  the  facts  which  can  by  any  reasonable  construction 
be  considered  as  a  part  of  the  case,  and  expressing  all  things  in 
clear  and  accurate  language.^ 

In  some  of  the  books  the  ^counts"  of  a  libel  are  spoken  of. 
Thus,  Mr.  Dunlap  says,  ^  It  is  a  common  practice  to  make  each 
count  in  a  libel  a  distinct  article,  and  to  set  forth  the  first  allega- 
tion in  each  count  as  an  imprimis  averment,  and  the  sub^quent 
allegations  in  each  count  as  distinct  items."  But  this  use  of 
the  term  might  mislead  a  common-law  practitioner.  By  ^^  counts  " 
is  not  meant  the  separate  articles  in  a  libel,  because  it  is  of  the 
essence  of  each  count  in  a  declaration  at  common  law  that  it 
should  be  good  by  itself,  and  that  it  should  be  enough  to  give  the 
plaintiff  his  case,  if  all  the  other  counts  failed  or  were  stricken  out 
It  is  rather  of  the  essence  of  each  article  in  a  libel  in  a  civil  case, 
that  it  should  not  be  thus  good  and  valid  of  itself;  for  it  should  be 
a  component  and  important  part  of  the  whole,  not  telling  the 
whole  story  of  itself,  and  yet  such  that  if  it  were  stricken  out  the 
whole  would  be  maimed  and  imperfect.  But  there  are  some- 
times counts  in  a  libel  in  admiralty  as  well  as  in  a  declaration  at 
common  law,  and  they  are  inserted  for  the  same  purpose,  and 
to  the  same  end,  namely,  that  if  one  count  fails  the  other  may 
stand  good.  Thas,  where  goods  are  delivered  to  the  master  of  a 
vessel  and  are  destroyed  before  they  are  put  on  board  the  vessel, 
and  the  master  gives  a  bill  of  lading  for  them  after  they  are  thus 
destroyed,  it  would  seem  tq|be  proper  that  the  libellant  should 
declare  in  one  count,  which  should  consist  of  several  articles, 
upon  the  bill  of  lading ;  and  in  another  count,  which  should  also 
consist  of  several  articles,  he  should  declare  upon  the  contract  of 
affreightment,  independently  of  the  bill  of  lading.  Because  if  he 
declared  merely  on  the  bill  of  lading  the  answer  would  be, "  The 
master  had  no  authority  to  sign  the  bill  till  the  goods  were  on 
board."     And  if  he  declared  on  the  contract  of  affreightment  the 


1  The  23d  Admiralty  Rule  prescribes  that  "  the  libel  shall  also  propound  and  articu- 
late in  distinct  articles  the  yarious  allegations  of  facts  %pon  which  the  libellant  relies  in 
8npp<#t  of  his  suit,  so  that  the  defendant  maj  be  enabled  to  answer  distinctly  and 
separately  the  several  matters  contained  in  each  article."  In  Pettingill  v.  Dinsmorei 
Davcis,  208,  it  was  held  that  in  a  libel  for  damage,  each  separate  and  distinct  tort 
which  is  relied  on,  and  for  which  damages  are  claimed,  should  be  set  forth  in  a  distinct 
allegalion. 
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answer  would  be  that  there  was  a  special  contract  and  the  action 
should  have  been  brought  on  the  bill  of  lading,  which  was  the 
evidence  of  the  contract 

The  word  "  counts  "  in  the  twenty-fourth  admiralty  rule  was 
probably  inserted  to  meet  cases  of  this  kind. 

The  plaintiff  at  common  law  declares;  the  libellant  in  admi- 
ralty propounds  and  articulates.  It  is  common  in  this  country 
for  the  libellant  to  say  only  that  he  "  showeth,"  to  the  court  so 
and  so.  The  more  accurate  method  is  to  say  that  he  '<  propounds 
and  articulates,"  or  as  in  some  forms,  that  he  ^<  alleges  and 
articulately  propounds."  What  is  meant  by  articulating^  is 
the  dividing  of  the  statement  into  its  articles,  or  separate  ele- 
ments, each  of  which  constitutes  an  article  by  itself.  There  can 
be  no  uniform  and  positive  rule  as  to  the  manner  of  doing  this. 
The  purpose,  however,  is  obvious  enough,  and  will  be  a  sufficient 
guide.  It  is  that  each  independent  fact,  or  closely  connected 
sequence  of  facts,  should  be  stated  by  itself,  in  such  a  way,  that 
each  one  may  be  distinctly  denied  or  admitted  by  the  answer, 
and  the  proof  applicable  to  each  one  may  be  separated,  and  con- 
sidered by  itself;  and  as  the  articles  are  parts  of  one  continuous 
narrative,  they  should  follow  each  other  in  their  proper  and  nat- 
ural order.  How  this  may  be  done  in  different  cases,  will  be 
indicated  by  the  forms  we  give.  But  it  is  obvious  that  no  two 
practitioners  would  be  likely  to  do  this  in  the  same  way,  and  no 
two  cases  would  permit  precisely  the  same  division  and  arrange- 
ment. It  is  said  that  a  libel  may  be  "simple"  or  "articulate." 
And  if  there  is  but  one  fact  in  the  plaintiff's  case,  or  a  few  facts 
jndissolubly  connected,  it  may  be  unobjectionable  to  omit  a  divis- 
ion into  articles.  Generally,  however,  a  division  will  be  found 
useful ;  and,  indeed,  the  22d  admiralty  rule  requires  statements 
which,  we  think,  should  always  be  articulated. 

It  has  been  remarked  that  "  the  properties  of  a  libel  are  these ; 
namely,  that  it  be  round,  dilucid,  concluding,  not  obscure,  uncer- 
tain, nor  general,  or  alternative."  ^  So  far  as  we  understand 
these  epithets  they  are  applicable,  excepting  that  we  have  some 
doubts  about  the  last  We  know  no  good  reason,  nor  sufficient 
authority  for  saying  that  the  stating  part  of  a  libel  shall  never 


1  Law's  Forms  of  Eccl.  Law,  148. 
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be,  or  contain,  an  alternative.^  The  libellant  must  state  his  case 
as  well  as  he  can,  and  as  precisely  and  specilfically  as  possible, 
but  if  it  should  happen  that  a  material  fact,  —  something,  for 
example,  relating  to  the  condition  of  the  ship  in  a  case  of  sal- 
vage, may  have  been  caused  in  either  of  two  ways ;  the  libellant 
knows  not  which,  but  the  defendants  do,  we  know  not  why  he 
must  either  omit  the  fact,  or  elect  one  way  to  state  it,  taking  his 
chance  of  its  being  the  right  one ;  or  say  that  it  happened  in 
both  ways,  which  would  probably  be  impossible.  We  should 
hold,  therefore,  that  he  might  state  the  fact  precisely  as  it  is  in 
his  knowledge ;  that  is,  in  the  alternative. 

In  many  cases  of  libel  in  personam^  the  damages  are  liquidated, 
or  capable  of  being  made  precise  by  evidence ;  in  others,  as  for 
personal  torts,  not ;  but  in  either  case,  and  in  the  last  especially, 
damages  should  be  laid  in  a  definite  sura,  on  account  of  the  law 
regulating  appeals.  The  amount  claimed  should  not  be  unrea- 
sonably large,  nor  is  the  court  bound  by  it,  when  it  is  smaller 
than  the  justice  of  the  case  clearly  requires.^ 

Regularly,  the  libel  should  be  signed  by  the  libellant,  or  his 
agent,  and  by  a  proctor  of  the  court,  and,  unless  brought  in  be- 
half of  government,  verified  by  the  oath  of  the  libellant.  This 
matter,  however,  is  of  course  very  dependent  upon  the  practice 
and  rules  of  the  several  district  courts  of  this  country.^      The 


1  In  The  Emilj  &  Caroline,  9  Wheat.  381,  it  was  held  in  an  information  ander  the 
Slave-Trade  Act  of  1794,  that  a  chai^  stated  in  the  alternative  was  good,  if  each  alter- 
native constituted  an  offence  for  which  the  thing  was  forfeited. 

'  Pratt  V.  Thomas,  Ware,  427 ;  The  Jongc  Bastiaan,  5  Rob.  Adm.  322. 

'  In  Coffin  r.  Jenkins,  3  Story,  108,  121,  Mr.  Justice  Story  said :  "I  observe,  too, 
that  there  are  some  irregularities  in  the  present  case.  The  libel  is  sworn  to,  but  not 
the  answer.  The  reverse  is  the  usual  and,  proper  practice,  although  there  is  no  objec- 
tion to  the  Iil)cl  being  sworn  to,  if  the  libellant  chooses."  This  is  left  to  some  extent 
an  open  question  by  the  admiralty  rules  of  the  supreme  court.  The  seventh  rule  pro- 
vides merely  that  "  In  suits  in  personam  no  warrant  of  arrest,  either  of  the  pereon  or 
property  of  the  defendant,  shall  issue  for  a  sum  exceeding  five  hundred  dollars,  unless 
by  the  special  order  of  the  court  upon  affidavit  or  other  proper  proof  showing  the  pro- 
priety thereof."  In  the  Massachusetts  district  no  rule  has  been  passed  on  this  subject 
since  the  rules  of  the  supreme  court  went  into  operation,  but  the  practice  appears  to 
be  that  the  libel  is  not  required  to  be  sworn  to  unless  there  is  an  arrest  of  person  or 
property.  See  Dunlap's  Adm.  126.  The  rule  appears  to  be  the  same  in  both  of  the 
New  York  districts.  In  Maine  the  practice  is  to  require,  if  not  the  libel,  yet  in  all 
cases,  the  debt  or  cause  of  action  upon  which  the  libel  is  filed,  to  be  verified  by  affidavit 
See  Hutson  v,  Jordan,  Ware,  385. 
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libellant  may  require  the  respondent  to  answer  on  oath  all  inter- 
rogatories propounded  by  him  touching  all  and  singular  the  alle- 
gations in  the  libel,  at  the  close  or  conclusion  thereof.^ 

The  practice  is  general  in  this  country,  and  perhaps  univer3al, 
to  file  the  libel  in  the  clerk's  office,  at  any  time,  either  of  term 
or  vacation,  and  taking  out  the  proper  process  thereafter,  at 
once ;  and  until  the  libel  is  filed  in  the  clerk's  office  no  process 
can  issue.^ 

But,  before  speaking  of  process,  it  should  be  remarked  that 
admiralty  deems  it  proper  that  a  request  for  payment  or  settle- 
ment should  be  made  before  an  action  is  brought ;  and  though 
the  court  would  not  probably  defeat  an  action  on  this  ground, 
unless  in  extraordinary  cases,  it  would  deem  it  a  good  reason  for 
throwing  the  whole  expense  on  the  libellant,  if  there  were  any 
reason  for  supposing  that  the  request  might  have  prevented  the 
litigation.^ 

Where  the  libel  is  filed  by  the  government  for  a  breach  of  the 
revenue  laws,  or  other  offence  which  is  followed  by  forfeiture, 
and  triable  in  admiralty,  it  is  called,  sometimes,  a  libel  of  infor- 
mation, but  more  properly  perhaps,  an  information,  which  it  is 
in  fact.  It  differs  from  the  libel  in  civil  cases,  in  that  it  begins 
with  stating  that  the  attorney  of  the  United  States  "  gives  this 
honorable  court  (or  the  judge  aforesaid)  to  understand  and  be 
informed,  that,  &c.,"  and  then  sets  forth  the  place  of  seizure, 
whether  it  be  on  land,  or  on  the  high  seas,  or  on  navigable 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  mentions  the  district  within  which  the  prop- 
erty is  brought,  and  where  it  then  is.  It  should  also  propound  in 
distinct  articles  the  matters  relied  on  as  grounds  or  causes  of  for- 
feiture, and  aver  the  same  to  be  contrary  to  the  form  of  the 
statute  or  statutes  of  the  United  States  in  such  case  provided,  as 
the  case  may  require.  It  should  conclude  with  a  prayer  of  due 
process  to  enforce  the  forfeiture  and  to  give  notice  to  all  persons 
concerned  in  interest  to  appear  and  show  cause  at  the  return  day 
of  the  process  why  the  forfeiture  should  not  be  decreed.*     And 


1  23d  Admiralty  Rale. 

3  Ist  Admiralty  Rale. 

'  See  Porcell  v.  Lincoln,  U.  S.  D.  C,  Mass.,  17  Law  Reporter,  217. 

^  22d  Admiralty  Rule. 
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as  this  is  in  the  nature  of  a  criminal  proceeding,  and  therefore 
all  the  steps  must  be  critically  accurate,  the  district-attorney 
sometimes  states  the  fact  in  many  ways,  under  so  many  counts 
of  the  information,  when  he  is  not  certain  as  to  the  exact  facts 
which  '^^ill  appear  in  proof.  It  is  not  necessary  to  state  any 
fact  which  is  only  matter  of  defence,^  but  the  facts  relied  on  as 
grounds  of  forfeiture,  should  be  distinctly  and  severally  articu- 
lated, with  a  general  averment  that  the  same  are  contrary  to  the 
form  of  the  statute  or  statutes  of  the  United  States.*  In  other 
respects  the  libel  of  information,  the  claim  and  stipulations,  and 
delivery  of  property,  are  like  those  in  libels  in  civil  suits,  except- 
ing that  the  district-attorney  is  never  required  to  stipulate  for 
costs,  and  such  other  diversities  of  practice  as  arise  from  any 
special  provisions  as  to  forfeitures  or  the  rules  of  the  courts.  On 
the  questions  which  may  arise,  the  rules  of  the  common  law 
have  no  force,  excepting  so  far  as  they  are  rules  also  of  justice  and 
reason.^  But  it  may  be  prudent,  as  it  is  on  the  whole  the  safest 
practice,  to  follow  these  rules  to  some  extent,  in  framing  the 
averments  and  allegations  of  the  libel ;  and  a  libel  of  information 
should  carefully  follow  the  statute  on  which  it  is  founded.*  It  is 
generally  sufficient  if  the  offence  is  described  in  the  words  of  the 
law,  and  so  described  that  if  the  allegation  is  true,  the  case  must 
be  within  the  statute.^  But  if  the  words  of  the  statute  are  gen- 
eral, embracing  a  whole  class  of  individual  subjects,  but  must 
necessarily  be  so  construed  as  to  embrace  only  a  subdivision  of 
that  class,  the  allegation  must  conform  to  the  legislative  sense 
and  meaning.^     The  offence  must  also  be  substantially  stated, 

1  The  Aurora,  7  Cranch,  382.  If  the  exception  is  in  the  positive  enactments  of  the 
statute  it  should  be  negatived,  but  exceptions  which  come  in  by  way  of  proviso,  or  m 
subsequent  statutes  are  properly  matters  of  defence  for  the  defendant.  United  States 
V,  Hayward,  2  GaUis.  485,  497. 

"  In  The  Merino,  9  Wheat.  391,  it  was  held  not  to  be  necessary  to  conclude  contra 

formam  statuli;  but  this  is  now  rendered  necessary  by  the  22d  Admiralty  Rule.    Much 

technical  nicety  is  said  to  exist  in  common-law  informations  relative  to  a  conclusion  m 

the  singular  or  plural,  and  the  rules  may  be  found  in  Dunlap's  Admiralty  Practice}  p< 

118,  119. 

B  The  same  technical  strictness  is  not  required  in  admiralty  as  in  proceediogs  st 
common  law.  Cross  r.  United  States,  1  Gallis.  26,  31 ;  Sch.  Hoppet  v.  United  State*, 
7  Cranch,  389  ;  The  Samuel,  1  Wheat.  9. 

*  Sch.  Betsey,  1  Mason,  354. 

6  The  Samuel,  1  Wheat.  9;  The  Emily,  9  Wheat.  881 ;  The  Merino,  9  Wheat 
391. 

•  The  Mary  Ann,  8  Wheat.  380. 
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and  it  is  not  enoagh  to  refer  to  the  provisions  of  a  particular 
statute.^  And  a  charge  may  be  stated  in  the  alternative,  if  each 
alternative  constitutes  an  offence  for  which  the  thing  is  for- 
feited.^ 

The  process  in  admiralty,  which  follows  the  libel,  is  intended, 
as  at  common  law,  to  call  the  defendants  into  court  to  answer 
the  plaintiff,  or  to  arrest  and  hold  them  personally,  or  to  attach 
their  property  and  make  it  responsible  for  the  debt.  There  is, 
however,  one  very  important  difference  between  admiralty  and 
common  law ;  it  is  that  admiralty  has  a  proceeding  in  rem^  in 
civil,  though  not  in  criminal  cases,  which  is  unknown  at  common  • 
law.  This  undoubtedly  arose  from  the  frequent  necessity  of 
action  in  courts  of  maritime  jurisdiction  in  reference  to  property, 
as  ships  or  cargo,  when  the  owners  were  either  unknown  or  were 
out  of  the  reach  of  the  court.  Whatever  be  its  origin,  we  have 
no  doubt  that  it  extends  to  all  property  or  the  proceeds  of  prop- 
erty upon  which  a  maritime  claim  may  be  made  by  the  law  of 
admiralty  or  by  a  local  law,  but  that  the  right  to  proceed  in  per* 
sonam  exists  concurrently  with  the  other,  and  either  may  be  used 
at  the  election  of  the  libellant. 


1  The  Sch.  Hoppet  v.  United  States,  7  Cranch,  389. 
s  The  Emily,  9  Wheat.  881. 
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CHAPTER    III. 


OF  MESNE  PROCESS. 


SECTION   I. 

OF  THS  PROCESS  OF  ARREST  OF  THE  PERSON  OF  THE  DEFENDANT. 

The  general  power  given  by  the  rale  w§  have  previously  cited 
(page  677)  is  limited  by  the  subsequent  rule  passed  at  the  Decem- 
ber Term,  1850,^  which  provides  that  "  imprisonment  for  debt  on 
process  issuing  out  of  the  admiralty  court  is  abolished  in  all 
cases  where,  by  the  laws  of  the  State  in  which  the  court  is  held, 
imprisonment  for  debt  has  been  or  shall  be  hereafter  abolished 
upon  similar  or  analogous  process  issuing  from  a  State  court" 
This  rule  has,  however,  been  considered  as  applying  only  to 
cases  where  by  the  State  laws  imprisonment  for  debt  is  abso- 
lutely abolished,  and  not  where  it  is  merely  modified  and 
restricted.^ 

If  the  sum  exceeds  five  hundred  dollars,  no  warrant  of  arrest 


1  10  How. 

'  In  re  Freeman,  2  Curtis,  C.  C.  491.  This  was  a  hearing  upon  a  rale  against  the 
marshal  calling  on  him  to  show  canse  why  he  had  not  levied  an  execution  on  the  bod  j 
of  a  debtor.  The  execution  was  issued  on  a  decree  in  admiralty.  The  marshal  set  up 
in  defence  the  United  States  statutes  of  1839,  5  U.  S.  Stats,  at  Laiige,  321,  and  of 
1841,  5  U.  S.  Stats,  at  Lai^,  410,  and  the  act  of  Massachusetts  of  1855,  entitled  V  An 
Act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent  debtors.''  Mr.  Justice 
Curtis  doubted  whether  the  adoption  by  congress  of  prospective  legislation  by  the 
States  was  constitutional,  but  held  that  congress  had  adopted  merely  laws  abolishing 
imprisonment  and  not  laws  modifying  it,  and  that  the  law  of  Massachusetts  fell  within 
this  latter  class.  The  case  of  Hodge  v.  Bemis,  U.  S.  D.  C,  Northern  District  of  New 
York,  12  Law  Reporter,  470,  and  the  cases  of  Gardner  v,  Isaacson,  Abbott,  Adm.  141, 
and  Gaines  v,  Travis,  Abbott,  Adm.  422,  to  the  same  effect,  were  decided  before  the 
additional  rule  was  passed. 
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of  either  person  or  property  can  issue  unless  by  the  special  order 
of  the  court  upon  affidavit  or  other  proper  proof  showing  the 
propriety  thereof.^ 


SECTION   11. 

OF  THE  PROCESS  01*  ARREST  WITH  THE  CLAUSE  THAT  IP  THE  PARTY 
CANNOT  BE  FOUND,  HIS  GOODS  AND  CHATTELS  MAY  BE  ATTACHED 
TO   THE  AMOUNT  SUED   FOR. 

This  form  of  process  applies  only  to  the  case  where  the  party 
cannot  be  found.  It  has  therefqre  been  deemed  necessary  in  the 
District  of  Massachusetts  to  provide  for  the  case  which  may 
arise  in  consequence  of  the  rule  of  the  supreme  court  of  1850, 
relative  to  the  arrest  of  the  person  of  the  defendant,  and  a  rule 
w^as  passed  on  the  27th  of  June,  1855,  providing  that  where  the 
defendant  could  not  be  legally  arrested  the  mesne  process  might 
be  a  warrant  to  attach  his  goods,  etc.,  as  in  the  supreme  cour 
rule.  This  rule  was  made  prior  to  the  decision  of  Mr.  Justice 
Curtis  above  referred  to,  and  was  probably  made  to  meet  the 
case  of  the  defendant  not  being  liable  to  arrest  by  virtue  of  the 
State  law.  The  language  of  the  rule  is  however  sufficiently 
broad  to  cover  all  cases  where  the  defendant  cannot  be  legally 
arrested. 

The  question  as  to  the  power  of  the  court  to  grant  an  attach- 
ment of  goods  when  the  defendant  was  out  of  the  jurisdiction, 
was  elaborately  considered  in  an  early  case  as  a  new  question, 
and  the  power  was  asserted  by  the  supreme  court,  Mr.  Justice 
Johnson  giving  the  opinion.^  It  has,  however,  been  held  that  the 
11th  section  oi  the  Judiciary  Act  of  1789,^  which  provides  that : 
"  No  civil  suit  shall  be  brought  before  either  of  said  courts  (the 
district  and  circuit  courts),  against  an  inhabitant  of  the  United 
States,  by  any  original  process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 


1  7th  Admiralty  Rule. 

•  Manro  v.  Almeida,  10  Wheat.  47K 

*  3  U.  S.  Stats,  at  Large,  79. 

VOL.  n.  58 
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time  of  serving  the  writ,"  applies  equally  to  the  suits  in  admi- 
ralty as  to  those  at  common  law.^  But  we  do  not  consider  this 
decision  to  be  correct,  and  have  no  doubt  but  that  a  person  who 
resides  out  of  a  certain  district,  may  be  sued  in  admiralty  in  that 
district  if  he  has  property  there  which  can  be  there  attached. 


1  Wilson  V.  Pierce,  U.  S.  D.  C,  California,  1852,  15  Law  Importer,  137.  The  case 
of  Manro  v.  Almeida,  10  Wheat.  473,  is  explained  on  the  gjonnd  that  the  defendant 
in  that  case  was  an  absconding  debtor  and  an  inhabitant  of  the  district  in  which  the 
sait  was  brought.  The  decision  in  the  case  of  Wilson  v.  Pierce,  was  given  bj  Mr. 
Justice  Hoffman,  and  is  of  marked  abilitj,  and  fallj  discusses  the  previous  decisions. 
But  we  do  not  consider  it  as  sound  in  principle,  and  shall  briefly  consider  some  of  the 
objections  to  it.  In  the  first  place  is  a  suit  in  admiralty  a  civil  suit  within  the  meaning 
of  that  term  in  the  1 1th  section  ?  We  are  clearly  of  the  opinion  that  it  is  not  The  two 
sections  immediately  preceding  the  one  in  question  provide  for  the  jurisdiction  of  the 
district  courts  in  civU  causes  of  admiralty  and  maritime  jurisdiction,  and  in  some 
o^er  peculiar  cases.  The  1 1  th  section,  on  the  contrary,  provides  in  the  beginning  that 
the  circuit  courts  shall  have  original  cognizance,  concurrent  with  the  State  courts,  "of 
all  suits  of  a  civil  nature  at  common  law  or  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred  dollars,  etc."  Concur- 
rent jurisdiction  with  the  district  court  is  also  given  of  crimes  and  offences  cognizable 
therein,  and  it  also  provides  that  "  no  person  shall  be  arrested  in  one  district  for  trial 
in  another  in  any  civil  action  before  a  circuit  or  district  court."  Then  follows  the 
clause  which  we  have  cited  in  the  text.  It  is  thus  evident,  we  think,  that  this  clause 
was  confined  solely  to  the  subjects  embraced  in  the  first  part  of  the  section,  viz. :  "suits 
of  a  civil  nature  at  common  law  or  in  equity."  And  diis  position  we  think  is  clearly 
supported  on  authority.  It  is  true  that  the  case  of  Manro  v.  Almeida,  is  strictly  an 
authority  only  to  the  point  that  an  attachment  will  issue  when  the  party  has  absconded 
from  the  country,  and  has  goods  within  the  jurisdiction  of  the  court. 

But  that  the  same  rule  applied  to  the  case  in  question  was  never  doubted  until  the 
decision  of  Hoffman,  J.  The  point  arose  in  Clarke  v.  Kew  Jersey  Steam  Nar.  Co.,  1 
Story,  531,  where  a  corporation  doing  business  in  New  Jersey  was  sued  in  the  Rhode 
Island  district  and  their  property  in  that  district  attached.  Story,  J.,  who  was  on  die 
bench  when  the  case  of  Manro  v.  Almeida  was  decided,  said :  "  Neither  has  it  been 
doubted  that  the  process  of  attachment  well  lies  in  an  admiralty  suit  against  the  prop- 
erty of  private  persons  whose  property  is  found  within  the  district,  although  their  per- 
sons may  not  be  found  therein,  as  well  to  enforce  their  appearance  to  the  suit,  as  to  apply 
it  in  satisfaction  of  the  decree  rendered  in  the  suit.  Ever  since  the  elaborate  exami- 
nation of  this  whole  subject  in  the  case  of  Manrcf  v.  Almeida,  this  question  has  been 
deemed  entircly  at  rest."  The  facts  were  the  same  in  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  344,  and  it  is  somewhat  singular,  that,  if  the  objection 
taken  by  Mr.  Justice  Hoffman  is  valid,  the  point  should  not  have  been  noticed  either  by 
court  or  counsel,  or  by  the  three  judges  who  dissented.  See  also  Bonysson  v.  Miller, 
Bee,  Adm.  186 ;» King  v.  Shepherd,  3  Stoiy,  349. 
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SECTION   m. 


OF   FOREIGN   ATTACHMENT. 


The  second  admiralty  rule  also  provides  that  the  warrant  of 
arrest  may  contain  a  clause  that  if  the  defendant  cannot  be 
found,  "  his  credits  and  effects  to  the  amount  sued  for  in  the 
hands  of  the  garnishees  named  therein  may  be  attached." 

The  process  of  foreign  attachment  in  admiralty  is  governed 
by  its  own  rules  and  principles,  and  does  not  depend  on,  and  is 
not  derived  from,  the  custom  of  London,  or  the  local  laws  of  the 
different  States.^  Some  question  has  been  made  whether  pro- 
cess of  foreign  attachment  can  issue  when  the  defendant  is  not 
an  inhabitant  of  the  district,  but  for  the  reasons  already  stated 
,  we  are  clearly  of  the  opinion  that  a  suit  may  be  brought  in  the 
district  court  where  the  property  is.*^ 

By  the  thirty-seventh  rule  of  the  supreme  court,  the  garnishee  is 
required,  in  cases  of  foreign  attachment,  "  to  answer  on  oath  or 
solemn  affirmation,  as  to  the  debts,  credits,  or  effects  of  the 
defendant  in  his  hands,  and  to  such  interrogatories  touching  the 
same  as  may  be  propounded  by  the  libellant ;  and  if  he  shall 
refuse  or  neglect  so  to  do,  the  court  may  award  compulsory 
process  in  personam  against  him.  If  he  admit  any  debts,  credits, 
or  effects,  ^he  same  shall  be  held  in  his  hands  liable  to  answer 
the  exigency  of  the  suit." 

It  has  been  held  that  the  warrant  of  arrest  must  contain  a 
citation  to  the  garnishee  commanding  him  to  appear,  and  that  it 
is  not  sufficient  to  serve  upon  him  a  c6py  of  the  process,  con- 
taining the  foreign  attachment  clause  without  a  citation.^ 


1  Manro  v.  Almeida,  10  Wheat.  473. 

•  See  ante,  p.  686. 

'  Smith  V.  Miln,  Abbott,  Adm.  373.  The  defendant  and  the  garnishee  were  both 
defaulted,  and  on  an  execution  being  issued  against  the  "  credits  and  effects  "  in  the 
hands  of  the  garnishee,  he  appeared  and  moved  that  all  proceedings  in  relation  to  him 
be  set  aside  for  irregularity.  And  the  court  ordered  it  to  be  done  for  the  reasons  stated 
in  the  text.  This  case  was  decided  in  1848,  and  in  1858  a  somewhat  similar  question 
came  before  the  4^trict  court  in  Massachusetts.    Shorey  v.  Rennell,  Boston  Courier, 
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It  will  be  noticed  by  the  second  rule,  that  the  garnishees  must 
be  jiamed  in  the  warrant  of  arrest,  and  a  general  order  would 
not  be  sufficient  And  interrogatories  to  the  garnishees,  it  would 
seem,  may  be  filed  with  the  libel  or  afterwards. 


Jane  21,  1858.  The  garnishee  entered  an  appearance,  but  gave  no  stipnladon,  and 
put  in  no  answer.  After  jndgnient  against  the  defendant,  he  was  called  and  was 
defaulted.  The  proctor  for  the  libcllant  then  filed  an  aflBdavit  that  tlie  garnishee  had 
admitted  both  before  and  after  the  salt  was  brought,  that  he  owed  the  principal  a  cer- 
tain amount,  and  moved  for  execution  against  the  person  and  property  of  the  gar- 
nishee. This  was  granted,  but  the  execution  was  afterwards  stayed  bj  order  of  court 
on  motion  of  the  garnishee.  The  libellant  then  moved  the  court  for  an  execution 
against  the  garnishee  personally,  and  against  his  property  generally,  to  the  amount  of 
the  credits  in  his  hands,  as  shown  by  the  affidavit.  The  garnishee  then  offered  bis  affi* 
davit  that  he  had  nb  goods,  effects,  or  credits  of  the  principal  in  his  hands,  and  prayed 
that  he  might  make  disclosure  under  oath,  and  to  answer  all  interrogatories  that  mig^t 
be  propounded,  and  that  thereupon  he  might  be  discharged.  The  case  was  considered 
at  great  length  and  the  following  conclusions  arrived  at :  that  the  compulsory  process 
mentioned  in  the  rule  was  not  a  process  against  the  trustee  to  compel  him  to  pay  to 
the  creditor  his  debts  to  the  extent  of  the  credits  alleged  by  the  libel  to  be  in  the  hands 
of  the  trustee,  but  that  it  was  a  process  to  compel  him  to  perform  the  duty  previously 
prescribed,  namely,  to  answer.  The  learned  judge  was  also  of  the  opinion  that  if  the 
garnishee  chose  to  waive  his  right  and  submit  to  a  default,  it  was  not  imperative 
•upon  the  libellant  to  coerce  an  answer,  but  if  he  could  upon  a  defank,  show  to  the  sat- 
isfaction of  the  court  that  the  garnishee  holds  debts,  effects,  or  credits,  there  was  no 
reason  why  an  execution  might  not  issue.  It  was  also  said  that  after  such  execution, 
and  a  refusal  by  the  trustee  to  pay,  he  had  not  the  right  to  make  answer  that  he  had 
not  when  summoned,  any  debts,  effects,  or  credits  of  the  defendant  in  his  hands,  unless, 
perhaps,  where  there  was  some  other  cause  than  existed  at  the  time  of  the  commence> 
ment  of  the  suit,  as  the  discharge  of  the  judgment  against  the  principal  by  other 
means,  or  the  destruction  of  the  property  in  the  hands  of  the  garnishee  without  his 
fault.  The  circumstances  of  the  case  were  somewhat  peculiar,  an  affidavit  having  been' 
put  in  stating  that  the  proctor  of  the  libellant  had  agreed  that  the  garfiishee  need  not 
make  answer  in  court,  but  that  if  judgment  should  be  rendered  against  the  principal, 
the  answer  might  be  sent  to  the  proctor,  and  that  the  default  was  obtained  without  due 
notice.  Under  these  circumstances  the  default  was  taken  off,  and  the  garnishee  was 
allowed  to  answer  on  condition  that  his  answer  might  be  contested  by  the  libellant, 
and  that  he  should  enter  into  stipulation  with  surety  to  pay  whatever  sums  should  be 
decreed  against  him.  It  was  also  stated  on  the  authority  of  Gierke's  Praxis,  tit.  34, 
that  ordinarily  the  sworn  answer  of  the  garnishee  would  be  conclusive,  although  Mr. 
Benedict  in  his  Admiralty  Practice,  §  459,  states  that  the  libellant  may  reply  to  sudi 
an  answer  and  the  issue  will  be  tried.  Gierke  also  states  that  before  the  answer  is 
sworn  to,  the  libellant  may  be  allowed  to  show,  if  he  is  able,  that  the  garnishee  has 
property  of  the  defendant  in  his  hands.  See  also,  McDonald  v.  Kennel,  U.  S.  D.  G., 
Mass.,  21  Law  Reporter,  157. 
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SECTION  IV. 

OF  THE  MONITION  IN  SUITS  IN   PERSONAM. 

• 

The  second  admiralty  rule  of  the  supreme  court  goes  on  to 
provide,  that  the  mesne  process  may  be  by  a  simple  monition  in 
the  nature  of  a  summons  to  appear  and  answer  to  the  suit. 

The  simple  monition  should  be  by  service  on  the  respondent, 
and  it  is  issued  only  when  neither  an  arrest  nor  an  attachment 
is  desired.  In  admiralty,  we  think,  it  is  clear  that  residence  does 
not  give  jurisdiction,  and  either  the  person  or  his  property  must 
be  found  in  the  district.  If  the  person,  then  there  may  be  an 
arrest  or  a  monition.  If  the  person  cannot  be  found,  then  there 
may  be  an  attachment.  But  the  rules  of  the  supreme  court  do 
not  provide  for  an  attachment  of  goods  and  a  monition,  unless 
the  suit  is  in  rem^  and  the  reason,  we  think,  is  this.  In  suits  in 
rem,  all  the  world  is  bound,  and  notice  should  be  given,  and  the 
rules  so  pro^de ;  but  in  suits  in  personam^  where  property  is 
attached,  only  the  interest  of  the  respondent  in  the  property  is 
bound.  Notice  to  the  W9rld,  therefore,  is  not  necessary,  and  it 
would  seem  that  the  attachment  was  intended  to  operate  as  a 
notice  to  the  respondent. 

In  a  case  before  the  supreme  court  in  1825,  the  libcUant 
alleged,  that  the  defendant  had*  absconded  and  fled  beyond  the 
jurisdiction  of  the  court,  and  that  no  means  of  redress  remained, 
unless  by  process  of  attachment  against  the  goods,  chattels,  and 
credits  of  the  respondent.  The  libel  also  prayed  a  personal  mo- 
nition and  likewise  viis  et  modis,  and  the  court  held,  that  the 
process  was  according  to  the  usages  of  admiralty  courts  and 
decreed  that  it  should  issue.^  This  process  we  do  not  consider 
to  be  necessary  in  cases  in  personam  under  our  new  rules, 
though  it  was  clearly  the  old  admiralty  practice.^  It  was  the 
citatio  ptiblicaj  or  viis  et  modis  of  the  civil  law ;  from  which  is 
probably  derived  the  practice  in  admiralty  courts,  the  ecclesias- 


1  Manro  v.  Almeida,  10  Wheat.  473,  490. 
>  See  Gierke's  Praxis,  tit.  28,  21. 
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tical  courts  of  England,  and  the  probate  courts  of  this  country, 
of  giving  notice  by  posting  the  citation  in  conspicnous  public 
places.  It  is  a  warrant  of  the  court  directed  to  the  marshal,  requir- 
ing him  to  give  public  notice  in  the  manner  designated,  of  the 
filing  of  the  libel,  and  the  time  and  place  for  appearance  or  trial. 
It  should  contain  a  condensed  and  very  brief  statement  of  the 
allegations  and  prayer  of  the  libel.  A  specialmonition  directs 
the  marshal  to  give  notice  to  certain  persons  named  therein. 
The  general  monition  is  a  notice  to  all  parties  interested, — 
notice  to  the  whole  world  it  is  often  called,  to  appear,  usually  on 
the  first  day  of  the  next  term  of  the  court,  or  on  the  specified 
return  day,  and  defend  the  property  against  the  claims  of  the 
libellant 


SECTION  V. 

OF  MESNE  PROCESS  IN  SUITS  IN  REM. 

The  manner  of  proceeding  in  actions  in  rem^  is  clearly  defined 
by  the  rules  of  the  supreme  court.  In  ordinary  cases,  the  pro- 
cess, unless  otherwise  provided  by  statute,  is  by  a  warrant  of 
arrest,  and  the  marshal  is  thereupon  to  take  the  thing  arrested 
into  his  possession  for  safe  custody,  and  give  public  notice 
thereof  and  of  the  time  assigned  for  the  return  of  such  process 
and  the  hearing  of  the  cause,  in  such  newspaper  within  the* 
district,  as  the  district  court  shall  order,  and  if  there  is  no 
newspaper  published  therein,  then  in  such  other  public  place 
as  the  court  shall  direct.^  It  is  further  provided,  that  in  a 
suit  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furniture, 
boats,  or  other  appurtenances,  if  such  tackle,  sails,  etc.,  are  in  the 


1  9th  Admiraltj  Role.  This  mode  of  giving  notice  was  expresslj  adopted  in  the 
Collection  Act  of  1799,  ch.  22,  §  89  (1  U.  S.  Stats,  at  Large,  695),  which  provided 
that  in  cases  of  seizure  under  the  act,  the  court  sliould  "  cause  fourteen  days'  notice  to 
be  given  of  such  seizure  and  UIkI,  by  causing  the  substance  of  such  libel,  with  the 
order  of  the  court  thereon,  setting  forth  the  time  and  place  appointed  for  trial,  to  be 
inserted  in  some  newspaper  published  near  the  place  of  seizure,  and  also,  by  posting  up 
the  same  in  the  most  public  manner,  for  the  space  of  fourteen  days  at  or  near  the  place 
of  trial." 
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possession  or  custody  of  any  third  person,  the  court  may,  after  a 
due  monition  to  such  third  person,  and  a  hearing  of  the  cause,  if 
any  there  be,  why  the  same  should  not  be  delivered  over,  award 
that  the  same  be  delivered  into  the  custody  of  the  marshal  or 
other  proper  officer,  if  upon  the  hearing,  the  same  is  required  by 
law  and  justice.^ 

If  the  property  at  the  time  the  warrant  of  arrest  issues  is  ia 
the  hands  of  a  State  officer  by  virtue  of  process  issuing  from  a 
State  court,  the  marshal  has  no  power  to  take  the  property,  but 
must  delay  seizure  till  after  the  property  has  passed  from  the 
possession  of  the  officer.^ 

In  all  suits  in  renij "  where  the  freight,  or  other  proceeds  of  prop- 
erty are  attached  to,  or  are  bound  by  the  suit,  which  are  in  the 
hands  or  possession  of  any  person,  the  court  may,  upon  due  ap- 
plication by  petition  of  the  party  interested,  require  the  party 
charged  with  the  possession  thereof  to  appear  and  show  cause 
why  the  same  should  not  be  brought  into  court  to  answer  the 
exigency  of  the  suit ;  and  if  no  sufficient  cause  be  shown,  the 
court  may  order  the  same  to  be  brought  into  court,  and  upon  fail- 
ure of  the  party  to  comply  with  the  order,  may  award  an  attach- 
ment or  other  compulsive  process  to  compel  obedience  thereto."  ^ 


SECTION  VI. 

OF  MESNE  PROCESS  IN  REM  AND  IN  PERSONAM. 

Regularly,  each  of  the  processes  given  by  the  second  rule  is 
a  thing  by  itself;  but  it  is  quite  frequent  to  combine  two  or 
more,  and  sometimes  all  are  contained  in  one  monition.  Thus, 
it  may  give  notice  to  all  the  world,  and  also  summon  the  de- 
fendant by  name,  and  contain  a  warrant  or  direction  to  attach 
the  person  or  the  property,  directly,  or  by  foreign  attachment. 
But  a  monition  so  multifarious  as  this,  would,  and  must  be,  very 
rare.     All  these  things  are  of  course  governed  in  a  great  degree 


1  8th  Admiralty  Rale. 

^  Sec  cases  ante,  p.  523,  n.  1. 

"  38th  Admiralty  Rale. 
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by  the  rules  of  court,  and  in  some  districts  no  attachment  of 
person  or  property  can  issue  without  the  fiat  of  the  'jadge.  In 
other  districts  it  issues  as  a  matter  of  course,  either  in  all  cases, 
or  in  those  of  a  certain  amount  or  character,  or  after  certain 
verification  of  the  claim  and  other  facts  by  the  oath  of  the  libel- 
Ian  t. 

If  the  suit  be  both  in  rem  and  in  personam^  one  process,  com- 
bining the  two  appropriate  processes,  may  issue,  and  the  marshal 
executes  this  process  as  he  would  the  two  if  separate ;  or  each 
process  may  issue  simultaneously,  or  as  each  is  wanted.^ 


SECTION  VIL 


OP   STIPULATIONS. 


The  stipulations  of  admiralty  are  sometimes  called  bail ;  and 
tBe  forms  of  certain  stipulations  are  very  similar  to  those  of  bail 
bonds ;  but  little,  however,  is  gained  by  giving  them  that  name, 
or  by  applying  to  them  any  of  the  principles  of  common-law 
bail.  They  are  usually  without  seal,  the  admiralty  court  in 
England  not  taking  jurisdiction  of  deeds  or  other  specialties. 
In  this  country  no  such  distinction  is  made,  and  a  seal  neither 
limits  the  jurisdiction  nor  materially  affects  the  jurisprudence  of 
our  courts  of  admiralty. 

These  enrolments  are  the  stipulations  of  the  civil  law,  on  and 
by  which  the  party  stipulating  enters  into  certain  engagements. 


^  We  have  seen  that  by  the  rules  of  the  supreme  court,  suits  in  rem  and  in  personam 
may  be  joined  in  many  cases,  and  it  would  seem  necessary,  when  this  is  done,  to  isaao 
a  iionition  to  the  defendants  as  well  as  to  arrest  the  property,  for,  if  the  owner  shoald 
appear  and  defend  the  suit  in  rem,  this  would  not  render  him  liable  in  personam  beyond 
the  value  of  the  property  arrested.  In  petitory  and  possessory  suits,  the  20th  Ad- 
miralty Rule  provides  that  the  process  shall  be  by  an  arrest  of  the  ship  and  by  a  moni- 
tion to  the  adverse  party  or  parties  to  appear  and  make  answer  to  the  suit.  In  Blan- 
chard  v.  Ship  Cavalier,  U.  S.  D.  C,  New  York,  Betts,  J.,  it  was  held  that  under  this 
rule,  when  a  vessel  is  arrested,  notice  must  be  given  specifically  to  the  adverse  party, 
and  that  it  is  not  enough  to  arrest  the  vessel  and  publish  a  general  notice  to  ail 
concerned. 
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and,  certain  others  guarantee  the  due  execution  of  these  en- 
gagements as  his  sureties,  or,  as  they  are  sometimes  called, 
ftde-jussores^  which  is  their  name  in  the  civil  law.^  These  stipu- 
lations are  of  many  kinds ;  they  differ  princi{^ally^  however,  ac- 
cordingly as  the  action  is  in  personam  or  in  renij  and  the  forms 
in  blank  are  usually  provided  by  the  clerk. 

In  all  suits  in  personam^  where  a  simple  warrant  of  arrest 
issues  and  is  executed,  it  is  provided  by  the  third  admiralty  rule, 
that  the  marshal  may  take  bail,  with  sufficient  sureties,  from  the 
party  arrested,  by  bond  or  stipulation,  upon  condition  that  he 
will  appear  in  the  suit  and  abide  by  all  orders  of  the  court,  in- 
terlocutory or  final,  in  the  cause,  and  pay  the  money  awarded 
by  the  final  decree  rendered  there  in  the  court,  to  which  the 
process  is  returnable,  or  in  any  appellate  court  And  upon  such 
bond  or  stipulation  summary  process  of  execution  may  apd  shall 
be  issued  against  the  principal  and  sureties,  by  the  court  to 
which  such  process  is  returnable,  to  enforce  the  final  decree  so 
rendered,  .or  upon  appeal  by  the  appellate  court.^ 


^  See  Lane  v.  Townscnd,  Ware,  286,  for  a  learned  exposition  of  the  subject  of  bail 
bonds,  and  stipulations  by  the  civil  and  by  the  common  law.  In  Gierke's  Praxis, 
additions  to  title  4,  Hail's  ed.  p.  12,  it  is  said :  "Securities,  or  cautions,  as  thej  are 
termed  bj  civilians,  are  of  three  sorts : 

"  1.  Judicatum  Solvi;  by  which  the  party  is  bound  absolutely  to  pay  such  sum  as 

may  be  adjudged  by  the  court. 
"2.  De  Judicio  Sisti;  by  which  he  was  bound  to  appear  from  time  to  time  during 
the  pendency  of  the  cause  to  abide  the  sentence  and  also  to  pay  a  tenth 
part  of  the  sum  in  dispute  if  he  should  be  defeated. 
"3.  De  Uato;  by  which  he  engaged  to  ratify  and  confirm  the  acts  of  his  proctor. 
"  With  respect  to  the  manner  in  which  these  cautions  were  taken,  they  were. — 

"  1 .  Cautio  fde  jussoria ;  by  sureties. 
•   "  2.  Plgnoratitia  ;  by  deposit. 
"3.  Jwratoria;  by  oath. 
"4.  Niidi  Promissoria ;  by  bare  promise." 
Where  the  stipulation  is  merely  in  judicio  s/s/t,  the  bail  may  surrender  the  debtor  at 
any  time  before  a  decree  against  them.     Lane  v.  Townsend,  Ware,  286. 

^  See  Gardner  i7.  Isaacson,  Abbott,  Adm.  141.  In  a  case  in  Massachusetts,  entitled. 
In  the  Matter  of  the  Bail  of  Snow,  2  Curtis,  C.  C.  485,  the  condition  of  the  bail  bond 
was  merely  to  appear  and  answer,  and  abide  the  final  decree,  and  nothing  was  said 
about  paying  the  damages.  Judgment  had  been  obtained  against  the  defendant,  and 
on  application  of  the  plaintiff,  the  couit  being  satisfied  that  the  defendant  was  beyond 
the  seas,  ordered  a  monition  to  issue  to  the  bail  to  show  cause  why  he  should  not  pay 
the  judgment,  and  why  process  should  not  issue  against  him.  It  was  contended  that 
there  was  no  breach  of  the  bond  until  an  execution  should  have  been  issued  and  re- 
turned non  est  inventus,  but  Curtis,  J.,  said :  "  I  am  of  opinion  that  it  is  not  necessary 
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•  

By  an  additional  rule,  passed  December  term,  1850,^  it  is 
ordered  that  in  all  suits  in  personam  where  a  simple  warrant  of 
arrest  issues  and  is  executed,  bail  shall  be  taken  by  the  marshal 
and  the  court  in  those  cases  only  in  which  it  is  required  by  the 
laws  of  the  State  where  an  arrest  is  made,  upon  similar  or 
analogous  process  issuing  from  the  State  courts. 

And  in  a  suit  in  personam  where  property  is  attached,  it  is 
provided  by  the  fourth  rule  that  the  attachment  may  be  dissolved 
by  the  defendant  giving  a  bond  or  stipulation,  with  sureties. 
The  conditions  of  the  bond  are  the  same  as  are  provided  by  the 
first  rule,  except  as  to  that  which  relates  to  the  appearance  of 
the  defendant,  which  is  omitted. 

The  fifth  rule  provides  that  bonds  or  stipulations  in  admiralty 
suits  may  be  given  and  taken  in  open  court,  or  at  chambers,  or  be- 
fore any  commissioner  of  the  court  who  is  authorized  by  the  court 
to  take  affidavits  of  bail  and  depositions  in  cases  pending  before 
the  court.  The  thirty-fifth  rule  is  much  to  the  same  effect,  with 
some  differences.  It  provides  that  "stipulations  in  admiralty 
and  maritime  suits  may  be  taken  in  open  court,  or  by  the  proper 
judge  at  chambers,  or  under  his  order,  by  any  commissioner  of 
the  court  who  is  a  standing  commissioner  of  the  court,  and  is 
now  by  law  authorized  to  take  affidavits  of  bail,  and  also  depo- 
sitions in  civil  causes  pending  in  the  courts  of  the  United  States." 
The  former  rule  has  been  supposed,  by  Mr.  Conkling,  to  be  use- 
less, but  it  may  well  be  that  the  latter  rule  was  intended  only  to 
provide  for  stipulations  for  costs,  and  not  for  bonds  or  stipula- 
tions. The  thirty-fourth  rule  provides  that  interveners  shall  be 
required  to  give  stipulations  for  costs,  and  the  thirty-fifth  rule  may 
have  been  intended  to  apply  merely  to  such  stipulations.  We  are 
not  able,  however,  to  express  so  definite  an  opinion  on  this  point 
as  we  could  wish,  and  further  adjudication  is  also  necessary  to 


to  take  oat  an  execation  against  the  principal  to  chai^  such  bail  in  the  admiralty.  It  ifl 
in  conformity  with  the  practice  of  the  high  court  of  admiralty  in  England  to  proceed 
summarily  against  the  bail,  in  a  case  where  the  principal  has  gone  out  of  the  kingdom, 
by  issuing  a  monition  to  the  bail  to  show  cause  why  execution  should  not  go  against 
them,  without  citing  the  principal,  or  issuing  any  process  against  him.  It  is  upon  this 
practice  that  the  rule  No.  3,  for  the  admiralty  practice  of  the  district  court,  was 
framed."  In  New  York,  the  practice  is  not  to  obtain  a  monition,  but  to  issue  an 
execution  at  once  against  the  defendant  and  his  btipulators.  Graines  f .  Travis,  Abbott, 
Adm.  422 ;  Holmes  v.  Dodge,  id.  60. 
1  10  How. 
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determine  whether,  under  the  thirty-fifth  rule,  the  words  "or  under 
his  order,"  were  ihtended  to  prevent  a  commissioner  from  acting 
except  under  the  order  of  the  judge,  or  whether  they  have  refer- 
ence to  a  special  commissioner. 

By  the  sixth  rule,  it  is  provided  that  "  in  all  suits  in  personam 
where  bail  is  taken,  the  court  may,  upon  motion,  for  due  cause 
shown,  reduce  the  amount  of  the  sum  contained  in  the  bond  or 
stipulation  therefor ;  and  in  all  cases  where  a  bond  or  stipulation 
is  taken  as  bail,  or  upon  dissolving  an  attachment  of  property  as 
aforesaid,  if  either  of  the  sureties  shall  become  insolvent  pending 
the  suit,  new  sureties  may  be  required,  by  the  order  of  the  court, 
to  be  given,  ilpon  motion  and  due  proof  thereof."  ^ 

If  the  suit  be  in  rem^  the  stipulation  is  given  for  the  purpose 
of  obtaining  possession  of  the  property,  and  not  for  that  of 
liberating  the  person ;  and  the  eleventh  admiralty  rule  provides 
that  in  such  a  case  the  vessel  "  may  be  delivered  to  the  claimant, 
upon  a  due  appraisement  to  be  had  under  the  direction  of  the 
court,  upon  the  claimant's  depositing  in  court  so  much  money 
as  the  court  shall  order,  or  upon  his  giving  a  stipulation,  with 
sureties,  as  aforesaid ;  and  if  the  claimant  shall  decline  any  such 
application,  then  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party  upon  due  cause  shown,  order  a  sale  of 
such  ship,  and  the  proceeds  thereof  to  be  brought  into  court,  or 
otherwise  disposed  of  as  it  may  be  deemed  most  for  the  benefit 
of  all  concerned."  This  rule  is,  to  some  extent,  of  less  impor- 
tance than  formerly,  on  account  of  the  passage  of  the  act  of 
1847.2  The  title  of  this  is,  "An  act  for  the -reduction  of  the 
costs  and  expenses  of  proceedings  in  admiralty  against  ships 
and  vessels."  The  language  of  the  act  is,  however,  general,  and 
would  embrace  any  other  property  as  well  as  vessels.  It  is  as 
follows :  "  That  in  any  case  brought  in  the  courts  of  the  United 
States,  exercising  jurisdiction  in  admiralty,  where  a  warrant  of 
arrest  or  other  process  in  rem  shall  be  issued,  it  shall  be  the  duty 
of   the  marshal  to  stay  the  execution  of  such  process,  or  to 


1  We  should  howerer  suppose,  notwithstanding  this  rule  is  confined  to  the  case  of 
bail  actually  given,  and  to  tiie  insolvency  of  the  sureties,  that  the  court,  by  virtue  of  its 
general  admiralty  power,  would  have  the  power  to  order  new  sureties  to  be  given  if  the 
old  ones  were  insufficient,  though  not  actually  insolvent. 

a  Ch.  55,  9  U.  S.  Stats,  at  Large,  181. 
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discharge  the  property  arrested  if  the  same  has  been  levied, 
on  receiving  from  the  claimant  of  the  same  a  bond  or  stipulation 
in  double  the  amount  claimed  by  the  libellant,  with  sufficient 
surety,  to  be  approved  by  the  judge  of  the  said  court,  or  in  his 
absence  by  the  collector  of  the  port,  conditioned  to  abide  and 
answer  the  decree  of  the  court  in  such  cause ;  and  such  bond  or 
stipulation  shall  be  returned  to  the  said  court,  and  judgment  on 
the  same,  both  against  the  principal  and  sureties,  may  be  re- 
covered at  the  time  of  rendering  the  decree  in  the  original  cause." 

If  the  stipulation  is  for*  a  sum  certain,  the  surety  cannot  be 
compelled  to  pay  more  than  that  sum,  although  the  stipulation 
is  conditioned  to  pay  such  sum  as  shall  be  awarded  by  the  final 
decree.^ 

It  has  been  held  in  England  that  where  the  owners  of  a  vessel 
are  only  liable  to  the  extent  of  the  value  of  the  ship  and  freight, 
the  bail  are  only  liable  to  the  same  extent,  although  the  action 
may  have  been  entered  and  the  bail  given  in  a  larger  sum  ;*  and 
probably  the  same  rule  would  obtain  in  this  country,  in  similar 
cases,  for  the  stipulation  is  regarded  as  a  substitute  for  the  thing 
itself,  and  the  stipulators  are  liable  for  no  more  and  no  less  than 
the  thing  itself,  if  it  had  remained  in  the  custody  of  the  court.' 
And  the  valuation  in  the  stipulation  cannot  be  increased  in  the 
appellate  court.*  It  has  also  been  held  that  if  a  claimant  re- 
ceives the  vessel  upon  a  stipulation  to  pay  into  court  its  appraised 
value  with  interest  and  costs,  he  cannot  insist  on  allowances 
because  he  has  discharged  liens  for  seamen's  wages;  and  if 
much  delay  has  intervened,  of  which  he  has  had  the  benefit,  he 
must  pay  interest.^  If  it  is  necessary  for  the  purposes  of  justice 
to  take  possession  of  property  which  has  once  been  delivered  up, 
on  a  stipulation,  the  proper  process  against  a  person  who  is  in 


1  Brown  v.  Burrows,  2  Blatchf.  C.  C.  340. 

^  The  Duchesse  De  Brabant,  I  Swabey,  Adm.  264. 

*  In  The  Palmyra,  12  Wheat.  1,  the  case  had  been  dismissed  in  the  supreme  court  on 
the  ground  that  there  had  been  no  final  decree  in  the  circuit  court,  but  as  it  afterwards 
appeared  that  this  arose  from  a  mistake  of  the  clerk,  and  that  a  final  decree  had  actu- 
ally been  made,  the  court  ordered  the  cause  to  be  rcinsteted,  although  it  was  objected 
that  they  had  no  authority  to  do  so  after  a  dismissal,  because  it  might  operate  to  the 
prejudice  of  the  stipulators  to  whom  the  vessel  had  been  delivered. 

«  Houseman  v.  Schooner  North  Carolina,  15  Pet.  40,  51. 

•  The  Virgin,  8  Pet.  538. 
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possession,  if  he  is  not  a  party  to  the  stipulation,  is  a  monition, 
and  not  an  execution  in  the  first  instance.^ 


SECTION  vm. 


OF  STIPULATIONS  FOR  COSTS. 


By  the  ancient  rules  of  admiralty,  the  plaintiff  was  required 
to  find  fidejussores  for  the  prosecution  of  the  suit,  for  the  pay- 
ment of  the  defendant's  costs  if  the  plaintiff  should  fail  in  the 
cause,  and  for  the  production  of  the  plaintiff  personally  as  often 
as  he  might  be  called.^  In  England  this  seems  now  to  be  con- 
fined to  the  case  of  non-residents,  and  it  is  not  then  enforced 
when  the  defendant  has  arrested  sufficient  property  of  the  plain- 
tiff in  another  suit^  In  this  country  various  rules  have  been 
enacted  by  the  different  district  courts  on  this  subject.  By  the  old 
seventh  rule  of  the  first  circuit,  on  motion  of  the  defendant,  the 
court  would  oblige  the  plaintiff,  except  where  the  suit  was  for 
the  United  States,  on  pain  of  dismissing  the  libel,  to  give  a  stip- 
ulation with  sureties  to  appear  from  time  to  time  and  abide  all 
orders,  etc.,  and  to  pay  all  costs.  But  this  rule  was  not  applied  . 
where  the  libellant  was  too  poor  to  furnish  a  stipulation,  and  he 
was  then  admitted  to  give  the  juratory  caution;  but  even  this  was 
not  considered  essential  unless  it  was  demanded  by  the  defendant.^ 

In  the  Southern  District  of  New  York,  it  was  provided  by 
rule  forty-four  that  no  process  in  rem  should  issue,  or  ap- 
pearance or  answer  be  received,  or  third  party  be  permitted  to 
intervene  and  claim,  except  on  the  part  of  the  United  States,  unless 
a  stipulation  to  pay  costs  was  first  entered  into.^  Seamen  suing, 
for  wages  for  services  on  board  American  vessels,®  and  salvors 


1  The  Gran  Para,  10  Wheat.  497. 

«  Gierke's  Praxis,  tit,  U. 

>  See  The  Sophie,  I  W.  Rob.  326 ;  The  Volant,  id.  383. 

*  Polydore  i;.  Prince,  Ware,  402. 

^  The  44th  Rale  was  formerij  namberod  14. 

"  45th  Rale.  This  rule  has  been  held  not  to  applj  to  an  «greement  made  by  a 
seaman  with  the  master  oatside  of  the  shipping  articles,  and  the  seaman  in  such  a  case 
most  file  a  stipulation  for  costs.    The  Great  Britain,  Olcott,  Adm.  1. 

VOL.  n.  69 
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bringing  property  into  port  are  not  required  to  give  such  security 
in  .the  first  instance,  but  after  the  arrest  of  the  property  the  court 
may  order  it  to  be  given  for  adequate  cause  shown.  By  a  new 
rule  established  in  1849,  in  suits  in  personam  for  wages  under 
fifty  dollars,  the  usual  stipulation  is  required,  except  in  certain 
specified  cases.  In  the  Northern  District  of  New  York  the  rule 
is  confined  to  cases  where  the  libellant  is  a  non-resident,  and  does 
not  apply  to  suits  for  wages  or  for  salvage  when  the  salvors  have 
come  into  port  in  possession  of  the  property  libelled ;  and  the 
court  has  a  discretionary  power  to  require  a  stipulation  where  the 
libeUant  is  a  resident 

This  subject  is  not  provided  for  by  the  rules  of  the  supreme 
court. 

The  practice  not  to  call  on  seamen  for  security  is  only  from  a 
presumption  of  their  inability,  and  is  not  applied  where  this  pre- 
sumption disappears.^ 

In  respect  to  the  liability  of  the  defendant  to  give  bail,  the  twen- 
ty-fifth rule  of  the  supreme  court  provides  "  that  in  all  cases  of  libels 
in  personam,  the  court  may  in  its  discretion,  upon  the  appearance 
of  the  defendant,  where  no  bail  has  been  taken  and  no  attach- 
itient  of  property  has  been  made  to  answer  the  exigency  of  the 
suit,  require  the  defendant  to  give  a  stipulation  with  sureties  in 
such  sum  as  the  court  shall  direct,  to  pay  all  costs  and  expenses, 
which  shall  be  awarded  against  him  in  the  suit  upon  the  final 
adjudication  thereof,  or  by  any  interlocutory  order  in  the  process 
of  the  suit."  ^     In  suits  in  rem  the  claimant,  upon  putting  in  bis 


1  Wheatlej  t;.  Hotchkiss,  U.  S.  D.  C,  Mass.,  1854, 16  Law  Beporter,  692, 694.  The 
libel  in  this  case  was  dismissed  without  costs,  and  on  the  libellant  claiming  an  appeali 
the  respondent  moved  that  he  be  required  to  gire  securitj  for  costs.  It  appeared  that 
the  respondent  had  recently  paid  the  libellant  over  fonr  hundred  dollars  in  a  suit  for  a 
tort.  Mr.  Justice  Sprague  said  "  that  the  practice  of  exemptmg  seamen  from  giving 
security  for  costs,  was  on  account  of  their  presumed  inability.  Any  other  person  may 
sue  in  the  admiralty  without  giving  security,  upon  proof  of  inability,  and  a  seaman 
may  be  required  to  give  security,  if  his  ability  is  proved.  This  libellant  has  had  one 
hearing  without  giving  security,  and  now  upon  claiming  an  appeal,  there  is  evidence 
tending  to  show  his  ability  to  give  security  for  costs,  and  he  must  stipulate  with  surety 
for  such  costs  aa  the  appellate  court  may  decree,  unless  he  prove  himself  unable  to  do 
so  by  satis&ctory  affidavits." 

3  This  rule,  it  will  be  perceived,  is  limited  by  its  terms  to  the  case  of  an  action  in  per- 
sonam, where  no  bail  has  been  taken  and  no  attachment  of  property  has  been  made,  and 
the  defendant  has  appeared.  It  would  seem  only  to  apply  to  the  case  where  the  party 
has  appeared  under  the  command  of  a  monition,  and  this  is  the* view  taken  of  it  by  Mr. 
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claim  is  obliged  by  the  twenty-sixth  rule  to  file  a  stipulation  with 
sureties  in  such  sum  as  the  court  shall  direct,  for  the  payment  of 
all  costs  and  expenses  which  shall  be  awarded  against  him  by  the 
final  decree  of  the  court,  or  upon  an  appeal,  by  the  appellate  court. 
The  thirty-fourth  rule  makes  the  same  provisions  where  a  party 
intervenes  in  a  case. 

If  any  obligor  to  an  admiralty  stipulation  die  pendente  lUe,  the 
court  may  proceed  against  the  survivor,  or  at  the  option  of  the 
plaintiffs  against  the  representatives  of  the  deceased  also,  and  in 
one  case,  the  vessel  having  been  forfeited  to  the  United  States, 
the  court  said,  that  if  the  surety  would  brirlg  the  money  into 
court,  it  would,  with  the  assent  of  the  district-attorney,  allow 
him  to  proceed  against  the  principals  in  the  bond  and  their 
representatives,  in  the  name  of  the  United  States,  to  enforce  his 
indemnity.! 

By  these  stipulations,  the  sureties  agree  and  consent  that 
executions  may  issue  against  them,  their  heirs,  executors 
and  administrators,  goods,  and  chattels,  for  whatever  sum 
may  be  decreed  if  the  stipulation  be  forfeited.  Whether 
process  founded  thereon  would  issue  against  the  lands  of  the 
principal  stipulator,  or  his  sureties,  is  not  positively  determined 
by  the  authorities.^     And  if  the  principal,  in  a  suit  which  does  not 

Justice  BeUs,  who  accordinglj  held  that  where  a  party  is  arrested  he  is  not  entitled  to 
be  dischai^d  on  giving  bail  to  appear  and  pay  all  costs,  and  to  perform  and  abide  all 
orders  and  decrees  of  the  court  in  the  caose,  and  to  deliver  himself  personally  for  com- 
mitment in  execution  thereof,  but  that  he  must  give  a  bond  to  satisfy  the  decree  made 
against  him.  Gardner  v.  Isaacson,  Abbott,  Adm.  141 .  Mr.  Justice  Conkiing,  however, 
supposes  that  the  rule  applies  to  the  case  where  the  defendent  is  arrested,  and  cannot  get 
bonds  to  satisfy  the  decree,  and  that  he  is  then  entitled  to  be  liberated  on  giving  a  bond 
for  the  payment  of  costs. 

^  The  Ship  Octavia,  1  Mason,  149.  This  case,  it  will  be  perceived,  was  decided 
before  the  new  rules  were  passed,  but  we  presume  the  law  is  the  same  now.  * 

3  It  is  said  in  Gierke's  Praxis,  by  Hall,  p.  13,  that  "  the  securities  in  admiralty, 
though  in  the  nature  of  recognizance,  do  not  authorize  the  court  to  proceed  against 
lands."  And  tliis,  we  presume,  is  the  rule  in  England.  See  Marriott's  Form.  273. 
By  the  old  third  rale  of  the  first  circnit,  the  sureties  were  obliged  to  stipulate  that  the 
execution  might  ran  against  their  lands.  Nothing  is  said  on  this  subject  in  the  new 
rales  of  the  supreme  court,  but  clearly  the  lands  of  the  defendant  cannot  be  Attached 
under  the  second  rale,  nor  seized  on  execution  against  the  defendant  under  the  twenty- 
first  rule.  We  should  not  suppose  that  stipulators  would  be  liable  for  more  than  the 
principal.  In  a  case  recently  published  in  New  York,  it  however  seems  to  be  assumed 
that  the  lands  of  the  stipulators  are  liable.  The  suit  was  tn  personam,  and  on  judg- 
ment being  obtained,  an  execution  issned  against  the  real  estate  of  the  stipulator. 
The  only  questions  made  were  whether  a  judgment  obtained  in  the  southern  district  of 
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survive,  dies,  the  sureties  should,  regularly,  suggest  the  death  to 
the  court,  and  procure  an  oYder  for  their  discharge. 


SECTION   IX. 


OF  CONTUMACY   AND  DEFAULT. 


The  libellant  must  appear  and  prosecute  his  suit  according  to 
the  course  and  orders  of  the  court,  and  if  he  does  not,  he  is 
decreed  in  contumacy  and  default,  and  on  application  of  the 
defendant,  the  court  may  pronounce  the  suit  to  be  deserted,  and 
the  same  may  then  be  dismissed  with  costs.^ 

So  if  the  defendant  omits  or  refuses  to  make  due  answer  to 
the  libel  upon  the  return  day  of  the  process,  or  othet  day  assigned 
by  the  court,  the  court  pronounces  him  to  be  in  contumacy  and 
default,  and  the  libel  is  taken  pro  confesso  against  him,  and  the 
court  proceeds  to  hear  the  cause  ex*parle  and  adjudge  therein  as 
to  law  and  justice  pertains.^  The  power  of  the  court  to  set 
aside  such  a  default  we  shall  consider  hereafter. 

These  rules,  we  presume,  apply  as  well  to  suits  in  rem  as  to 
those  in  personam. 


New  York,  was  a  lien  on  the  land  in  any  county  of  the  district,  and  also  whether  it 
was  necessary  to  file  the  transcript  of  the  judgment  in  the  office  of  the  clerk  of  the 
coanty  in  which  the  lands  were  sitnated,  and  whether  the  statutes  of  the  State  aplplied. 
The  court  answered  the  first  question  in  the  affinnative,  and  the  last  two  in  the  negar 
tive.    Cropsey  v.  Crandall,  2  Blatchf.  C.  C.  341 . 

1  39th  Admiralty  Rule. 

>  29th  Admiralty  Rule. 
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CHAPTER    IV. 

OF  THE   CLAIM  AND   OTHER  PROCEEDINGS  PRIOR  TO  THE 

ANSWER. 


SECTION   I. 


OF    THE    CLAIMANT. 


In  any  suit  in  rem,  the  property  is  taken  at  once  into  custody, 
and  is  considered  as  in  possession  of  the  court  from  the  begin- 
ning of  the  action.  The  owner  of  the  property,  either  being  per- 
sonally notified,  or  taking  notice  from  the  general  monition,  may 
appear  for  his  interest  in  the  property  attached,  and  put  in  his 
claim  and  answer.  These  should  regularly  be  separate,  but  in 
practice  in  this  country,  they  are  frequently  and  perhaps  usually 
united  in  one  document,  which  is  then  called  *'  The  claim  and 
answer  of  A.  B."  etc.  Of  the  answer  to  the  libel,  we  will  speak 
presently.  The  claim  must  be  verified  by  the  oath  of  the  claim- 
ant ;i  he  may  be  the  owner  of  the  property,  or  his  general 
agent,  or  one  specially  authorized ;  or  the  master  of  the  vessel,^ 
or  in  case  of  a  foreign  ship,  the  consul  of  the  nation  to  which  it 


^  The  26th  Admiralty  Rule  provides,  that  "  In  soits  in  rem  the  party  claiming  the 
property  shall  verify  his  claim  on  oath  or  solemn  affirmation,  stating  that  the  claimant, 
by  whom,  or  on  whose  behalf  the  chum  is  made,  is  the  trae  and  bond  fide  owner 
thereof." 

>  See  The  Hoop,  1  Rob.  Adm.  129 ; .  and  cases  infra.  The  right  of  an  agent  to  make 
a  claim  is  recognized  by  the  twenty-sixth  Admiralty  Rule,  which  provides  that "  Where 
the  claim  is  pnt  in  by  an  agent  or  consignee,  he  shall  also  make  oath,  that  he  is  duly 
authorized  thereto  by  the  owner,  or  if  the  property  be  at  the  time  of  the  arrest  in  the 
possession  of  the  master  of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the  owner." 
We  presume  that  this  last  claose  means  that  if  the  master  claims  the  vessel  for  the 
owner,  he  shall  make  oath,  etc. 

69" 
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belongs.^  This  he  can  do,  however,  only  as  commercial  agent, 
for  if  the  suit  or  claim,  grows  ont  of  a  contested  national  right, 
only  a  diplomatic  minister  may  act  Nor  has  the  consul  any 
power  to  do  more  than  intervene  and  protect  the  interest  of  the 
absent  He  may  carry  on  the  defence,  and  do  every  thing  that 
is  necessary  for  this  purpose,  giving  security  for  costs,  authoriz* 
ing  proctors,  and  the  like ;  and  for  all  such  acts  as  these,  done  in 
good  faith,  and  not  in  themselves  obviously  unreasonable,  the 
principal  owner,  or  the  property,  would  be  bound.  But  the  con- 
sul would  not  be  permitted  to  receive  the  property,  or  the  funds, 
from  the  custody  of  the  court,  without  especial  authority  from 
the  owner.* 

The  right  of  an  agent  to  claim  property,  is  strictly  limited  to 
the  case  of  the  absence  of  the  principal.  Thus,  one  part-owner 
of  goods,  if  both  are  within  the  jurisdiction  of  the  court,  can* 
not  claim  the  property  for  himself  and  the  other  owner.'  Nor 
can  the  master  of  a  vessel  make  the  claim,  if  the  owner  is 
present* 

Strictly  speaking,  no  person  can  claim  a  vessel  or  other  prop- 
erty, unless  he  has  a  proprietary  interest  in  the  thing  claimed,  or 
acts  for  such  person.^  One  who  appears  because  he  has  a  lien  or 
other  interest  or  claim  upon  the  property,  is  called  an  intervener. 
And  both  classes  are  specially  provided  for,  by  the  rules  of  the 


^  The  London  Packet,  1  Mason,  14,  21 ;  The  Bello  Comines,  6  Wheat.  152;  The 
Antelope,  10  Wheat.  66.  And  in  the  case  of  The  Ship  Adolph,  1  Cortis,  C.  C.  87,  it 
was  held  that  a  foreign  consul  had  aathoritj  to  petition  the  coart  to  order  the  manhal 
to  pay  into' the  registiy  proceeds  of  a  sale  of  property  libelled  for  salvage,  in  which  cit- 
izens or  subjects  of  his  country  were  interested,  they  being  absent  and  having  no  other 
legal  representative  in  this  country. 

'  See  cases  in  note  above. 

>  Sch.  Lively,  1  Gallis.  315. 

*  Sch.  Sally,  I  Gallis.  401.  In  the  case  of  The  Sch.  Adeline,  9  Cranch,  244,  the 
coart  said :  "  Where  the  principal  is  without  the  country,  or  resides  at  a  great  distance 
from  the  court,  the  admission  of  a  claim  and  test  affidavit  by  his  agent,  is  the  common 
course  of  the  admiralty.  But  where  the  principal  is  within  a  reasonable  distance, 
something  more  than  a  formal  affidavit  by  his  agent  is  expected.  At  least,  the  supple- 
tory  oath  of  the  principal  as  to  the  facts  should  be  tendered."  The  objection  in  this 
cose  was  not  taken  till  the  case  came  before  the  supreme  court,  and  the  court  held  that 
it^as  too  late.     See  also,  Spear  v.  Place,  11  How.  522. 

^  This  distinction  is  also  recognized  by  the  twenty-sixth  and  the  thirty-fourth  admi- 
ralty rules.  The  former  of  which  provides  for  the  case  of  a  claimant,  and  the  latter, 
for  a  third  person  intervening. 
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supreme  court  It  is  true,  that  interveners  have  been  called  claim- 
ants,^ but  this  language  is  inaccurate,  the  rights  of  the  parties  being 
entirely  distinct^  An  intervener  does  not  claim  the  thing  in  con- 
troversy, but  only  asserts  an  interest  in  it.  He  cannot,  therefore, 
ordinarily  be  admitted  to  dispute  the  cause  of  action  of  the 
libellant,  but  merely  asserts  his  own  claim,  and  generally,  that  it  is 
superior  to  that  of  the  libellant  It  has,  hpwever,  been  held,  that 
an  attaching  creditor  may  intervene  and  contest  the  suit,  the 
owner  not  defending.^  The  thirty-fourth  admira\)y  rule  has  also 
been  construed  to  allow  third  parties  to  come  in,  not  merely  as 
interveners,  but  as  parties  subrogated  to  the  rights  of  the  original 
claimant  by  operation  of  law,  as  in  the  case  of  the  death  of  a 
party,  after  the  case  came  before  the  court  And  an  underwriter, 
who,  after  the  case  came  before  the  circuit  court  en  appeal, 
accepted  an  abandonment  made  before  the  suit  was  brought, 
was  allowed  to  intervene  as  dominus  litis,^ 

If  the  party  claiming  the  goods  cannot  make  good  his  title  to 
them,  the  court  will  not  give  them  up,  if  the  libellant  fails  in  his 
suit,  but  will  retain  them  for  the  actual  owner,^  and  it  is  said  to 
be  usual  to  retain  them  for  a  year  and  a  day.® 

After  a  case  has  gone  before  the  supreme  court  on  appeal, 
a  new  claim  cannot  be  presented  in  that  court,  but  it  may  be 
presented  to  the  circuit  court,  when  the  cause  is  remanded.^ 


^  Thus,  in  The  St.  Jago  de  Caba,  9  Wheat.  409,  the  court  speak  of  a  claim  filed  hj 
seamen  for  their  wages. 

3  In  United  States  v,  422  Casks  of  Wine,  1  Pet.  547,  549,  a  full  and  accurate  defini- 
tion of  a  claimant  and  bis  duties  is  given. 

•  The  Mary  Anne,  Ware,  104.  The  vessel  in  this  case  had  been  attached  by  a 
creditor  in  the  State  court,  and  was  afterwards  seized  by  the  government  for  a  forfeiture, 
and  the  creditor  was  allowed  to  defend  the  suit. 

*  The  Brig  Ann  C.  Pratt,  1  Curtis,  C.  C.  340.  Curtis,  J.,  said  :  "  The  thirty-fourth 
rule  seems  well  enough  adapted  to  such  cases.  Unless  this  construction  be  put  upon 
it,  I  perceive  no  provision  even  for  the  death  of  a  party,  after  an  appeal  to  this  court ; 
and  as  this  court  does  not  possess  power  to  remit  an  admiralty  cause  to  the  district 
court,  and  there  is  no  rule  expressly  providing  for  a  supplemental  libel  to  be  filed  here, 
some  rule  to  prevent  the  abatement  of  suits  is  needful,  and  I  shall  hold  this  thirty- 
fourth  rule  to  be  applicable  to  all  such  cases."  Underwriters,  however,  cannot  inter- 
vene until  they  have  accepted  the  abandonment.  The  Ship  Packet,  3  NCason,  255 ; 
The  Ship  Henry  Ewbank,  1  Sumner,  400 ;  The  Sch.  Boston,  1  Sumner,  828, 332 ;  The 
Bee,  Ware,  332,  335. 

»  The  Boat  Eliza,  2  Gallis.  4,  11 ;  United  States  v.  422  Casks  of  Wine,  1  Pet.  547, 
550. 
"  Stratton  v.  Jarvis,  8  Pet  4. 
7  The  Society,  9  Crancb,  209. 
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SECTION  II. 

OF  STIPULATIONS,  AND  THE  DELIVERY  OP  THE  PROPERTY. 

Before  any  claim  or  answer  can  be  allowed  or  be  heard,  there 
mast  be  a  sufficient  stipulation  for  the  costs.^  Sach  a  stipula- 
tion is  not,  however,  essential  to  render  a  claimant  liable  for  fees 
for  services  rendered  by  the  clerk  of  the  court,  but  he  is  liable 
for  these  from  his  relation  to  the  suit  as  dominus  litis? 

If  there  be  separate  and  distinct  interests,  there  must  be  separ- 
ate claims  and  answers,  and  separate  stipulations.^  But  if  one 
or  more  parties  in  interest,  refuse  to  make  answer  or  claim  or 
enter  into  stipulation,  or  are  unable  to  do  so,  their  contumacy  or 
inability  will  not  be  permitted  to  injure  the  other  parties  in 
interest,  who  may  proceed  by  themselves.* 

If  the  property  is  attached,  either  in  a  suit  in  rem  or  in  per- 
sonaMj  as  the  property  of  a  certain  person,  and  another  party,  a 
stranger  to  the  suit,  claims  the  property  as  his  own,  in  which 
case  at  common  law,  he  would  take  it  by  replevin,  he  would  in 
admiralty  put  in  his  claim  (not  however  answering  the  libel), 
setting  forth  his  title,  and  on  giving  a  stipulation  with  sufficient 
sureties,  the  property  would  be  delivered  to  him. 

In  almost  all  cases  in  which  property  in  custody  of  the  court 
of  admiralty  is  claimed  by  any  party,  it  will  be  delivered  to  him 
on  proper  stipulation.  But  this,  though  seldom  refused,  is  not  a 
matter  of  course,  but  is  in  the  discretion  of  the  court 

In  the  case  of  a  bottomry  bond,  the  ship  of  which  the  posses- 
sion is  demanded  by  the  obligee,  is  the  very  security  agreed 
upon,  and  usually  the  only  one,  for  the  debt  of  the  obligor,  and 
for  this  reason  it  is  said,  that  admiralty  will  not  deliver  the  ship  to 
the  obligor,  even  on  stipulation  with  sureties,  without  the  consent 


^  See  ante,  p.  697. 

'  In  the  Matter  of  Stover,  1  Curtis,  C.  C.  201. 

'  Stratton  v.  Jarvis,  8  Pet.  4. 

*  The  Mary,  9  Cranch,  126. 
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of  the  libellant^  So  it  is  said,  in  respect  to  a  suit  for  salvage,^ 
but  the  eleventh  admiralty  rale  makes  no  such  distinctions. 
We  have  no  Belief  that  any  court  would  refuse  this  delivery, 
merely  for  want  of  consent,  for,  if  the  case  was  a  contested  one, 
and  the  obligee  and  libellant  chose  to  be  perverse  and  stubborn 
the  ship  might  lie  in  the  harbor,  useless  and  decaying,  perhaps, 
while  commissions  were  going  to  the  other  side  of  the  world  to 
obtain  evidence. 

If  the  property  in  possession  of  the  court  is  perishable,  and  is 
not  taken  out  by  stipulation,  the  court  will  order  it,  on  motion 
of  either  party,  and  cause  shown,  to  be  examined  and  inspected, 
and  a  report  made,  and  if  necessary,  will  decree,  a  sale  of  the 
property  with  proper  precautions  to  avoid  unnecessary  loss.  And 
the  funds  arising  from  the  sale  go  into  the  treasury  of  the  court, 
subject  to  decree,  in  the  same  manner  in  which  the  property 
itself  might  have  been.^  It  may  alsQ  be  added  in  this  connec- 
tion, that  if  a  party  appears  and  files  a  claim,  he  thereby  waives 
all  objection  to  the  regularity  of  the  process.* 

Some  other  questions  of  stipulations  by  the  respondent,  we 
treated  of  in  a  former  section,  in  order  to  present  the  statutory 
law  on  the  subject  of  stipulations  in  a  great  measure,  together.^ 


SECTION    III. 

OF    THE    POWER    OP    THE    COURT    TO    ORDER    DOCUMENTS    TO    BE 

PRODUCED   BEFORE   ISSUE  IS  JOINED. 

The  practice  of  the  court  of  chancery  was  formerly  to  require 
the  defendant,  if  he  wished  to  inspect  documents  in  the  posses- 
sion of  the  plaintiff,  to  file  a  cross  bill  and  pray  for  a  discovery.® 


1  Dunlap's  Adra.  Practice,  176. 

2  Tho  Ship  Nathaniel  Hooper,  3  Sumner,  542,  562.  Mr.  Justice  Story  said  the 
proper  course,  if  the  property  was  perishable  or  might  sustain  injury  from  the  delay, 
would  be  to  have  a  sale  of  it  authorized  by  the  court. 

s  10th  Admiralty  Rule. 

*  The  Merino,  9  Wheat.  391. 

^  See  ante,  p.  692-697. 

'  Spragg  V.  Comer,  2  Cox,  109. 
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In  one  case,  however,  the  court  ordered  an  instrument  to  be  pro- 
duced for  inspection ;  ^  but  this  case  is  generally  considered  as  of 
but  little  authority  and  has  not  been  followed.*  The  rule  at 
common  law  is  that  the  defendant  is  entitled  to  inspect  any 
instrument  in  the  possession  of  the  plaintiff,  which  is  the  subject 
of  the  action,  and  on  which  the  plaintiff  bases  his  claim.^ 
•  The  power  of  the  court  of  admiralty  in  such  cases  has  not 
until  recently,  been  invoked,  and  no  definite  rule  is  to  be  found  in 
the  text-books  or  in  the  earlier  reports.  In  1857,  the  question 
arose  whether  in  a  suit  on  a  contract,  which  contract  was  partly 
in  writing  and  partly  oral,  a  letter  in  the  libellant's  custody,  and 
which,  it  was  alleged,  was  essential  to  the  full  understanding  of 
the  contract,  should  be  ordered  to  be  produced  on  motion  of  the 
defendant.  The  court  held  that  if  the  whole  contract  had  been 
in  writing,  and  the  letter  in  question  contained  the  whole  con- 
tract, the  defendant  would  be  entitled  to  have  it  produced.  So, 
if  the  whole  contract  being  in  writing,  the  letter  was  a  part  of 
the  writing,  if  it  appeared  that  the  rest  of  the  contract  was 
either  produced  or  within  the  control  of  the  parties,  and  that 
there  was  no  dispute  as  to  what  writings  existed  and  were^to  be 
produced.  But  as  the  contract  w^as  to  be  proved  partly  by  writ- 
ten and  partly  by  parol  evidence  the  court  refused  to  require  the 
libellant  to  produce  it.* 


^  Princess  of  Wales  v.  Earl  of  Liverpool,  I  Swanst.  114.  In  this  case  an  aflSdarit 
was  made  that  a  note  of  hand  which  was  in  suit  was  believed  not  to  be  genuine,  and  it 
was  necessary,  in  order  that  the  answer  might  fully  meet  the  case,  that  inspection  of  the 
note  should  be  granted. 

^  See  Shepherd  v.  Morris,  1  Beav.  175  ;  Milligan  v,  Mitchell,  6  Simons,  186;  Fcq- 
fold  V.  Nunn,  5  Simons,  405 ;  Jones  v.  Lewis,  4  Simons,  324,  overruling  the  same  case, 
2  Simons  and  S.  242. 

»  See  3  DanielPs  Ch.  Practice,  2070. 

*  The  Steamer  Le  Voyageur  de  la  Mer,  U.  S.  D.  C,  Mass.,  1857,  20  Law  Kepor- 
ter,  331.  The  reasons  given  for  the  decision  are,  that  if  the  paper  was  produced  the 
defendants  would  obtain  an  advantage,  as  they  would  learn  the  extent  of  the  knowl- 
edge or  Ignorance  of  the  other  parties  as  to  the  proofs  of  the  contract,  and  withoat 
first  answering  as  to  tlieir  best  knowledge  and  belief,  could  frame  their  answers  to  meet 
the  disclosures  on  one  particular  point. 
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CHAPTER    V. 

OF  THE  ANSWER. 

The  answer  should  correspond  with  the  libeL  The  caption 
should  state  the  court,  the  judge,  the  parties,  and  the  kind  of 
ease,  with  legal  accuracy  and  in  appropriate  language.  It  should 
then  proceed  to  exhibit  the  defence,  answering  the  libel,  article 
by  article,  in  the  same  order  as  numbered  in  the  libel,  and  should 
answer  in  like  manner  each  interrogatory  propounded  at  the 
close  of  the  libel.^  What  it  admits,  should  be  admitted  unre- 
servedly, if  possible,  and  Hot  by  way  of  hypothesis ;  that  is,  not,  if  so 
and  so,  then  so  and  so.^  But  where  this  is  made  necessary  by  the 
nature  of  the  case,  as  where  certain  facts  are  stated,  of  which 
the  defendant  cannot  know  whether  they  are  true  or  false,  but 
which  he  believes  to  be  false,  and  has  a  perfect  defence  against 
them,  if  true,  we  can  see  no  sufficient  reason  why  he  may  not 
state  his  belief,  and  then  his  defence ;  and  why,  if  he  supposes 
that  they  may  be  true,  he  may  not  state  this,  and  say,  if  true  then 
his  defence  is  so  and  so.  Such  we  should  believe  to  be  within 
the  allowed  practice  of  admiralty,  for  good  cause  shown,  because 
there  are  here  no  rules  like  those  of  special  pleading.  Both  the 
libel  and  the  answer,  and  every  other  document  in  the  case  must 
be  as  precise  and  definite  as  the  party  can  make  it,  consistently 


1  27th  Admiralty  Rnle.  In  The  Sch.  Boston,  1  Sumner,  328,  330,  Story,  J.,  said  : 
"  The  answer  should  accordingly  reply  to  each  article  by  a  clear  and  exact  admission 
or  denial,  or  defence  to  the  matter  of  it." 

*  Treadwell  v.  Joseph,  1  Sumner,  390.  The  charge  was  that  the  respondent  did 
with  force  and  yiolence,  without  rightful  cause  or  justification,  order  the  libellant  to 
scrape  down  the  masts  of  the  ship  for  a  long  space  of  time,  to  wit,  fourteen  hours,  the 
wind  then  blowing  heavily.  The  answer  was  "that  the  scraping  of  the  masts  of  a  ship 
is  a  necessary  duty,"  etc.,  "  and  thattythe  libellant  was  employed  in  th^  manner,  it  was 
a  part  of  the  ship's  duty,  which  the  libellant  was  bound  to  perform."  It  was  held  that 
a  conditional  answer  of  this  nature  was  improper ;  that  a  party  setting  up  the  excuse 
or  justification  of  any  act  must  admit  the  existence  of  it.  It  was  held  also  that  the 
answer  did  not  meet  the  gravamen  of  the  charge,  because  it  was  only  the  duty  of  the 
crew  to  scrape  the  masts  at  proper  times  and  seasons,  and  in  a  reasonable  manner. 
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with  the  actual  facts  of  the  case,  or  his  actaal  knowledge  or  his 
means  of  knowledge  of  these  facts.  Bat  further  than  this  we  do 
not  know  that  any  rule  or  practice  would  carry  the  courts. 

Every  fact  relied  on  in  defence  should  be  set  forth  with  all 
due  form  of  time,  place,  and  circumstances.^ 

The  defendant  may  rest  upon  mere  denial  of  the  plaintiff's 
allegations,  or  upon  new  matter  of  his  own ;  aixd  upon  matters 
which  he  asserts  to  be  positively  true,  or  upon  those  which  he 
declares  to  be  true,  according  to  his  best  knowledge.  And  eveiy 
answer  should  be  verified  by  the  oath  or  solemn  affirmation  of 
the  defendant,^  except  where  the  sum  or  value  in  dispute  does 
not  exceed  fifty  dollars  exclusive  of  costs,  unless  the  district 
court  shall  be  of  opinion  that  this  is  rendered  necessary  for  the 
purposes  of  justice  owing  to  peculiar  circumstances  in  the 
case  before  the  court.^  The  defendant  may  also  in  his  answer  ob- 
ject to  respond  to  any  allegation  or  interrogatory  contained  in  the 
libel  which  will  expose  him  to  any  prosecution  or  punishment 
for  a  crime,  or  for  any  penalty  or  any  forfeiture  of  his  property 
for  any  penal  offence.*  And  the  defendant  may  in  his  answer 
require  the  personal  answer  of  the  libellant  upon  oath  or  solemn 
affirmation  to  any  interrogatories  which  he  may  propound  at 
the  close  of  the  answer,  touching  any  matters  charged  in  the 
libel,  or  touching  any  matter  of  defence  set  up  in  the  answer, 
subject  to  the  like  exception  as  to  matters  which  shall  expose 
the  libellant  to  any  prosecution  or  punishment  or  forfeiture  as 
provided  in  the  31st  rule.  And  if  the  libellant  does  not  duly 
answer  these  interrogatories,  the  court  may  adjudge  him  to  be 


^  Oroe  V.  Townsend,  4  Mason,  541.  In  Pettingill  v.  Dinsmore,  Da^eis,  206,  it  was 
held  that  if  the  master  desired  to  show,  in  defence  to  an  action  for  wages,  that  the  set- 
man  was  habitually  careless,  disobedient,  or  negligent,  as  a  justification  or  mitigatioa 
of  damages,  he  should  set  it  forth  in  his  answer. 

^  27th  Admiralty  Rule.  In  an  early  case  in  this  country  it  was  held  that  where  the 
libel  required  the  answer  to  be  under  oath,  it  required  two  witnesses  to  contradict  the 
statements  of  the  answer.  Teasdale  v.  Sloop  Rambler,  Bee,  9.  But  the  more  cOtne^ 
view  is,  that  this  doctrine  has  no  standing  in  admiralty.  Sherwood  v.  Hall,  3  Samoer, 
127  ;  HutBon  v.  Jordan,  Ware,  385  ;  Andrews  v.  Wall,  3  How.  568,  572.  And  now 
that  the  answer  is  required  to  be  under  oath  by  an  express  rule  of  court,  the  oath  of 
course  can  have  no  effect  as  evidence.  Eads  v.  The  Steamboat  H.  D.  Bacon,  1  Newh. 
Adm.  274.  It  is  also  said  in  this  last  case  that  the  answer  under  oath  is  of  no  more 
effect  although  it  is  responsive  to  interrogatories  propounded. 

8  Additional  Admiralty  Rule,  passed  Dec.  Term,  1850,  10  How. 

*  31  st  Admiralty  Rule. 
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in  default,  and  dismiss  the  libel,  or  may  compel  his  answer  by 
attachment,  or  take  the  subject-matter  of  the  interrogatory  pro 
confesso  in  favor  of  the  defendant,  as  it  may  in  its  discretion 
deem  most  fit  to  promote  public  justice.^ 

If  either  the  libellant  or  the  defendant  is  out  of  the  country, 
or  unable  from  sickness  or  other  casualty  to  make  an  answer  to 
any  interrogatory  on  oath  or  solemn  affirmation  at  the  proper 
time,  the  court  may  in  its  discretion,  in  furtherance  of  the  due 
administration  of  justice,  dispense  therewith,  or  may  award  a 
commission  to  take  the  answer  of  the  defendant  when  and  as 
soon  as  it  may  be  practicable.^  The  answer  may  be  verified  by 
the  oath  of  the  agent  or  proctor  of  the  respondent,  who  must 
also  make  oath  that  he  has  authority  from  the  owner  of  the 
property  or  was  the  lawful  bailee  thereof  at  the  time  of  the 
arrest. 

There  is  nothing  in  admiralty  which  answers  precisely,  in 
form,  or  in  its  technicalities  to  the  plea  in  abatement,^  or  demur- 
rer,* or  exceptions  of  common  law  courts.  But  so  far  as  these 
are  of  substance  they  exist  and  must  exist  in  the  practice  of  all 
courts.  Exceptions  to  the  libel  are  often  filed  under  that  name, 
and  are  provided  for,  as  to  the  time  and  manner  of  filing,  notice, 
answer,  or  confession,  etc.,  by  the  rules  of  some  of  our  courts.^ 
They^  go  usually  to  the  jurisdiction  of  the  court,  or  to  the  insuf- 
ficiency of  the  libel,  either  in  point  of  form  or  of  substance. 
But,  with  or  without  using  the  word  "  except"  or  "exception," 
the  defendant  in  his  answer  may  object  to  the  libel  that  it  is 
frivolous,  unintelligible,  impertinent,  or  otherwise  improper,  and 
if  his  objection  be  grounded  in  fact  and  reason,  the  court  will 


1  32d  Admiralty  Kale. 

s  d3d  Admiralty  Kale. 

'  Defences  which  do  not  go  to  the  merits  of  the  case  shosld,  however,  properly  be- 
made  by  a  plea.  They  may  be  set  ap  in  the  answer,  but  only  by  a  distinct  allegation. 
The  Platina,  U.  S.  D.  C,  Mass.,  18.58,  21  Law  Reporter,  397. 

^  Bat  in  Manro  v.  Almeida,  10  Wheat.  473,  the  case  came  before  the  court  on  a 
demurrer  to  a  libel.  Nothing,  however,  is  said  of  a  demurrer  in  the  new  Adimrarty 
rules. 

^  The  36th  rule  of  the  supreme  court  provides  that  "  Exception  may  be  taken  to 
any  libel,  allegation,  or  answer  for  surplusage,  irrelevancy,  impertinence,  or  scandal, 
and,  if  upon  reference  to  a  master,  the  exception  shall  be  reported  to  be  fo  objectiona- 
ble, and  allowed  by  the  court,  the  matter  shall  be  expunged  at  the  cost  and  expense  of 
the  party  in  whose  libel  or  answer  the  same  is  found." 

VOL.  n.  60 
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order  a  farther  libel^  or  decree  against  the  libeUant  generaDy,  or 
make  sncb  other  order  or  disposition  of  the  case  as  justice  may 
require.  So,  the  defendant  may  say  in  his  answer,  that  the  court 
has  no  jnrisdiction  of  the  case,^  or  that  it  has  been  jadged  and 
determined  elsewhere,^  by  a  court  having  jurisdiction  ;  or  settled 
by  compromise  carried  into  effect,  or  that  the  court,  or  the  parties 
are  wrongly  named,  or  the  action  wrongly  brought  All  of  these, 
and  more,  would  be  included  in  pleas  of  abatement ;  and  being 


1  In  Tefl«dale  v»  Sloop  Bambler,  Bee,  Adm.  9,  it  was  held  that  a  plea  to  the  juris- 
diction must  be  by  the  party  himself,  and  nnder  oath.  At  the  present  day  reiy  little 
ibnnality  is  necessaiy  tiering  the  question  of  jnrisdiction  before  the  conrt.  No  proris- 
ion  is  made  for  it  in  wf  admiralty  mles,  and  no  uniformity  of  practice  exists.  The 
doctrine  of  the  supreme  court  has  always  been  that  consent  cannot  give  jurisdiction, 
and  if  tlie  want  of  jurisdiction  is  brought  before  the  court  in  any  manner,  either  by  the 
respondent,  or  is  perceived  by  the  conrt  itself,  the  suit  will  be  disnkissed.  Thus  in  Cut- 
ler V.  Rae,  7  How.  729,  the  case  came  before  the  supreme  court  on  an  appeal  on  its 
merits,  and  the  respondent  made  no  objecUon  to  the  jurisdiction,  but  the  court  ordered 
the  question  of  jurisdiction  to  be  axgued,  and  afterwu^s  dismissed  the  libel.  See  also 
Gruner  v.  The  United  States,  11  How.  163 ;  Qallance  v.  Forsyth,  21  How.  389.  In 
Wilson  V.  Graham,  4  Wash.  C.  0.  53,  there  was  a  plea  to  the  jurisdiction  and  a  de- 
murrer to  the  plea.  In  Vandewater  v.  Mills,  19  How.  82,  the  objection  to  the  jnrisdic- 
tion was  taken  by  an  exception  to  the  libel.  In  Jackson  r.  Steamboat  Magnolia,  20  How. 
296,  the  question  of  jnrisdiction  was  raised  on  an  agreed  statement  of  facts.  The  ob- 
jection is  also  very  often  taken  in  the  answer.  Dean  v.  Angus,  Bee,  369 ;  Bogart  v. 
The  John  Jay,  17  How.  399 ;  The  Genesee  Chief  ».  Fitzhugh,  12  How.  443;  Waring 
V.  Clarke,  5  How.  441.  And  it  is  sometimes  presented  by  a  motion  to  dismiss  the 
libel.  The  Bee,  Ware,  332.  The  Supreme  Court  of  the  United  States  may  also  issue 
writs  of  prohibition  to  the  district  courts  when  the  latter  are  proceeding  as  courts  of 
admiralty.  Act  of  1789,  c.  20,  ^  13,  1  U.  S.  Stats,  at  Large,  81.  It  is  somewhat 
remarkable  that  this  power  has  been  exercised  by  the  conrt  in  but  one  reported  case. 
United  States  v.  Peters,  3  Dall.  121. 

In  England  the  usual  way  of  bringing  up  the  question  has  been  by  a  protest  to  the 
jurisdiction,  but  it  has  been  doubted  whether  this  is  the  proper  way  of  bringing  the 
question  before  the  court.    Th^  Alexander,  1  W.  Bob.  288,  293. 

3  In  Taber  r.  Jenny,  U.  S.  D.  C,  Mass.,  19  Law  Beporter,  27,  the  answer  set  up  an 
award  of  referees  as  a  bar  to  the  libel,  but  as  it  appeared  that  one  of  the  referees  had 
prejadgcd  the  canse,  and  the  umpire  had  not  heard  the  parties  bnt  had  made  up  his 
mind  from  statements  ma^e  by  the  referees,  the  award  was  set  aside.  And  when  a  plea 
of  res  adjudicaia  is  made,  the  record  of  the  former  judgment  should  show  that  the  Tery 
question,  the  precise  title  of  which  is  the  subject  of  litigation  in  the  new  action,  was  in- 
volved and  decided  in  the  former  action,  and  not  merely  that  it  might  have  been.  The 
Vincennes,  U.  S.  D.  C,  Mass.,  Ware^  J.,  21  Law  Beporter,  616.  In  The  Clarence, 
1  Spinks,  Adm.  206,  a  verdict  obtained  at  common  law  was  pleaded  but  overruled. 
The  case  was  then  taken  to  the  Privy  Council,  and  at  the  hearing.  Lord  Justice  Kt. 
Bruee  expressed  his  surprise  that  the  matter  could  be  again  litigated,  and  intimated 
that  if  the  judgment  in  die  common-law  conrt  had  been  pleaded,  it  would  have  been  a 
bar  to  the  action.. 


CH.  v.]  THE  ANSWER,  711 

stated  in  the  answer,  the  court  will,  if  they  are  not  denied,  decree 
for  defendant,  or  order  an  amendment  of  the  libel,  or  take  some 
other  proper  course.  And  if  the  answer  admits  all  the  facts 
stated  in  the  libel,  and  then  denies  their  sufficiency  in  law  to 
make  out  the  libellant's  case,  this,  which  is  in  substance  a  de- 
murrer, would  be  judged  of  like  any  other  answer,  upon  its  sub- 
stantial merits.  It  should  be  added,  however,  that  while  a  want 
of  jarisdiction  arising  from  the  subject-matter  of  the  action,  is 
fatal  if  brought  to  the  notice  of  the  court  at  any  stage,^  yet,  if  it 
be  merely  a  personal  exemption,  the^court  are  strongly  disposed 
to  regard  an  appearance  and  answ^  as  a  waiver  of  this  objec- 
tion.^ 

The  pendency  of  another  action  for  the  same  cause,  in  a  for- 
eign court  is  not  a  good  plea  in  abatement,  even  at  common 
law,  and  a  State  court  is  foreign  in  respect  to  a  United  States 
court  for  this  purpose.^  The  plea  should  also  show  that  the  other 
court  has  jurisdiction  of  the  suit,  and  it  should  be  verified  by 
affidavit,  if  any  matter  of  fact  is  contained  in  it.* 

If  the  defendant  makes  an  error,  and  even  a  material  one,  in 
his  answer,  he  may  correct  it  by  a  supplemental  answer ;  or  by 
an  amendment ;  and  the  adverse  party  will  not  be  permitted  to 
profit  by  it,  if  the  error  has  been  made  innocently,  and  not  as  a 
trap. 

When  the  libellant  relies  on  new  matter  in  avoidance  of  the 
defence  set  up  in  the  answer,  he  should  not  put  it  in  issue  by 
a  replication  as  formerly,  but  by  an  amended  libel. ^ 

If  a  plaintiff  or  defendant  die,  and  the  cause  of  action  sar- 


1  See  Catler  v.  Rae»  7  How.  729,  cited  in  the  preceding  note.  The  objection  must, 
however,  be  taken  before  the  case  is  remanded  bj  the  sapreme  coort.  Washington 
Bridge  Co.  v,  Stewart,  8  How.  413 ;  Whyte  v,  Gibbcs,  20  How.  541. 

^  Thus  a  defective  summons  is  cared  by  the  appearance  of  the  party.  Frankard  v. 
Deaclo,  1  Hagg.  Ecd.  169,  185.  The  admiralty  court  of  one  country  is  not  bound,  as 
we  have  seen,  to  exercise  jurisdiction  in  suits  between  foreigners,  but  as  it  may  do  so, 
an  objection  to  the  jurisdiction  should  be  made  before  entering  an  appearance,  and  an- 
swering to  the  merits  of  the  case.    The  Bee,  Ware,  332.    See  also,  ante,  p.  705,  n.  4. 

>  White  V.  Whitman,  1  Curtis,  C.  C.  494.  See  also,  Wadleigh  v.  Veazie,  3  Sumner, 
165  ;  Lyman  v.  Brown,  2  Curtis,  C.  C,  559. 

*  White  V.  Whitman,  1  Curtis,  C.  C.  494. 

^  52d  Admiralty  Rule.  See  also  Taber  v,  Jenny,  U.  S.  D.  C,  Mass.,  19  Law  Repor- 
ter, 27. 
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vive,  his  executor  or  administrator  may  appear,  and  will  be 
treated  as  the  actual  party.^ 

It  is  said  that  there  must  be  no  double  pleading  in  admiralty, 
and  from  what  we  have  said,  it  is  obvious  that  there  need  be 
none.  But  if  there  are  distinct  counts  in  the  libel,  properly 
stated,  each  of  them  should  receive  each  its  adequate  and  appro- 
priate answer. 


1  Tho  3l8t  Bection  of  the  Act  of  Sept.  24, 1789, 1  U.  S.  Stats,  at  Large,  90,  provides 
"  that  where  anj  suit  shall  be  depeii<Ung  in  any  coart  of  the  United  States,  and  either 
of  the  parties  sha]!  die  before  final  jadgment,  the  esecntor  or  administrator  of  such  de- 
ceased party  who  was  plaintiff,  petitioner,  or  defendant,  in  case  the  cause  of  action  doth 
bj  law  surviye,  shall  have  full  power  to  prosecute  or  defend  any  snch  salt  or  action  nn- 
tfl  final  jndgment,"  etc  We  presume  that  this  statute  was  intended  to  apply  to  suits  in 
admiralty  as  well  as  to  actions  at  law  or  in  equity.  This  subject  is  not  mentioned  di* 
rectly  in  the  admiralty  rules  of  the  supreme  court,  but  Mr.  Justice  Curtis  supposes  that 
it  is  covered  by  the  d4th  Rule,  which  provides  for  the  intervention  of  a  third  party.  The 
Brig  Ann  C.  Pratt,  1  Curtis,  C.  C.  340,  343.  But  this  rule  appears  to  be  limited  by 
its  terms  to  the  case  of  a  third  person  intervening  for  his  own  interest,  and  we  should 
not  suppose  it  was  meant  to  apply  to  the  case  of  a  person  suing  in  a  representative 
character. 
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CHAPTER  VI. 


OF  AMENDMENTS. 


Amendments  in  matters  of  form  may  be  made  at  any  time, 
on  motion  to  the  court,  as  of  course.  And  new  counts  may  be 
filed,  and  amendments  in  matters  of  substance  may  be  made 
upon  motion  at  any  time  before  the  final  decree,  upon  such  terms 
as  the  court  shall  impose.  "  And  where  any  defect  of  form  is  set 
down  by  the  defendant  upon  special  exceptions,  and  is  allowed, 
the  court  may,  in  granting  leave  to  amend,  impose  terms  upon  the 
libellant."  ^     Under  this  rule  it  has  been  held  that  if  the  amount 


1  24th  Admiralty  Kale.  This  rule  begins,  "  In  all  informations  and  libels  in  causes 
of  admiralty  and  maritime  jurisdiction,  amendments/'  etc.  This  is  the  only  rule  rela- 
tive to  amendments,  and  we  should  suppose  it  would  apply  to  amendments  of  answers 
as  well  as  of  libels.  It  may  be  well  to  state  the  former  practice  of  the  courts  in  respect 
to  amendments.  In  the  supreme  court  it  has  been  held  that  the  court  will  not  allow 
an  amendment  which  sets  up  a  new  subject  of  controversy.  In  the  superior  court  of  a 
county  in  Florida,  sitting  as  an  admiralty  court,  a  claim  had  been  made  for  salvage,  and 
by  a  process  in  rem,  seventy-two  bales  of  cotton  were  attached,  and  condemned.  The 
claimant  appealed,  but  the  libellant  did  not.  In  the  next  highest  court,  the  court  of 
appeals,  the  libellant  had  leave  to  amend  by  claiming  fifty  more  bales.  On  appeal  to 
the  supreme  court  it  was  held  that  tlie  claim  for  the  fifty  bales  being  a  new  subject  of 
controversy,  the  court  of  appeals  had  no  authority  to  allow  the  amendment.  House- 
man V.  Schooner  North  Carolina,  15  Pet.  40.  In  The  Schooner  Harmony,  1  Gallis. 
123,  an  amendment  by  inserting  a  new  substantive  offence  was  disallowed,  on  the  sole 
ground  that  the  statute  of  limitations  had  run  against  it.  In  The  Marianna  Flora,  11 
Wheat  1,  an  amendment  as  to  a  matter  of  substance  was  held  to  be  correctly  allowed 
in  the  circuit  court  on  appeal  from  the  district  court.  In  The  Sch.  Boston,  1  Sumner, 
328, 331,  Stonf,  J.,  said :  "  It  is  the  well-known  usage  of  admiralty  couts,  even  after  an 
appeal,  in  fit  cases,  in  their  discretion,  to  allow  either  party  to  file  new  allegations  and 
proofs ;  non  aUegaia  aUegare,  et  non  probtOa  probare,"  Facts,  material  to  the  defence  hav- 
ing come  to  the  knowledge  of  the  claimants  after  an  appeal,  they  were  allowed  to  file  a 
supplementary  answer.  See  also,  The  Edward,  1  Wheat.  261 ;  Schooner  Adeline,  9 
Cranch,  244.  In  Coffin  v.  Jenkins,  3  S^ory,  108,  decided  4he  year  before  the  new  admi- 
ralty rules  were  adopted,  the  respondent  moved  in  the  cmmit  court  for  leave  to  file  an 
amendment  to  his  answer  setting  up  a  new  point  of  defence,  which  had  not  been  taken  in  the 
district  court,  namely :  that  in  the  whale  fisheries  the  master  was  not  liable  for  lays,  and 
that  an  action  could  bo  brought  only  against  the  owners  or  other  agents  in  possession 

60* 
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demanded  in  the  inferior  court  is  not  sufficient  to  justify  an  ap- 
peal, the  libellant  cannot  amend  by  adding  a  claim  for  interest.^ 
The  application  of  the  above  rule  to  the  amendment  of  an 
answer  in  the  circuit  court  on  appeal  from  the  district,  has  been 
considered  at  length  by  a  distinguished  jurist,  and  we  state  his 
conclusions  in  his  own  words  in  our  note.*    The  form  of  the 


of  the  proceeds  of  the  voyage.  The  amendment  was  not  allowed,  on  the  ground  that 
the  fiictfl  on  which  it  rested  were  not  new  or  newly  discovered,  and  J^cry,  J.,  said : 
"  The  role,  in  appellaiione  a  sententid  d^finiiiva  licet  rum  allegata  ctUegare  et  non  probata 
probare,  has  many  limitations,  and  requires  many."  In  Schooner  Anne  v.  The  United 
States,  7  Cranch,  570,  it  was  held  that  a  libel  could  be  amended  after  reversal  for  the 
want  of  substantial  averments. 

1  Udall  17.  Steamship  Ohio,  17  How.  17. 

^  Lamb  v.  Parkman,  U.  S.  C.  C,  Mass.,  per  Curtis^  J.,  21  Law  Reporter,  589.  After 
stating  that  the  24th  admiralty  rule  applied  to  the  circuit  as  well  as  to  the  district  court, 
and  that  it  was  left  to  the  sound  discretion  of  the  court  in  every  case,  or  regulated  hj 
rules  of  practice,  as  to  what  amendments  should  be  allowed,  under  what  circumstances, 
and  supported  by  what  proofs  they  should  be  applied  for,  and  in  what  form  incorpora- 
ted into  the  record,  the  learned  judge  said :  "  In  this  court  there  are  no  such  written 
rules ;  but  there  are  courses  of  decision  in  similar  or  analogous  cases,  which  afford 
proper  guides  to  the  exercise  of  the  discretion  of  the  court  Some  of  these  will  be 
adverted  to. 

"  The  first  is,  that  leave  is  given  to  amend  a  sworn  answer  in  respect  to  any  matter  of 
substance,  with  great  caution ;  and  where  the  amendment  consists  in  a  denial  of  a  fact 
previously  admitted,  or  in  the  allegation  of  new  facts  amounting  to  a  new  defence,  not 
exhibited  to  the  court  of  the  first  instance,  I  must  require  the  grounds  for  the  amend- 
ment, and  the  reasons  why  it  has  become  necessary,  and  why  its  necessity  was  not 
earlier  known,  to  be  clearly  and  satisfactorily  shown  by  affidavit. 

"  Second.  Each  of  the  proposed  changes  in  the  answer  should  be  exhibited  separately, 
with  apt  references  to  the  original  answer,  so  that  it  can  be  seen  how  the  original 
answer  will  be  affected  by  each ;  and  so  that  each,  when  allowed,  can  be  incorporated 
into  the  original  answer,  when  taken  into  a  new  draft  as  an  amended  answer. 

"  Third.  The  respondeht  will  not  be  allowed  to  require  fonnal  proof  of  written  docu- 
ments, the  authenticity  of  which  was  admitted  by  the  original  answer,  without  an  affi- 
davit denying  the  signatures,  and  explaining  satisfactorily  his  former  admission ;  nor 
to  require  the  production  of  original  papers,  copies  whereof  were  admitted  by  the  orig- 
inal answer  to  he  cornet,  and  were  used  on  the  trial  in  the  district  court,  without 
showing  that  such  originals  are  in  the  possession  or  under  the  control  of  the  libellant, 
and  can  be  produced  without  causing  delay,  and  that  the  production  of  such  originals 
is  material. 

"  Fourth.  When  an  amendment  seeks  to  withdraw  an  admission  of  a  matter  of  fact, 
upon  the  ground  that  it  was  made  because  the  respondent  mistook  the  law,  the  court 
will  permit  it  with  great  caution,  and  only  under  extraordinary  circumstances,  if  ever. 
(See  Daniels,  Ch.  Pr.  913.) 

"  Fifth.  The  court  will  not  allow  a  defendant  to  recast  his  entire  answer,  afi«r  he  has 
discovered  from  the  opinion  of 'the  district  court,  how  it  may  successftilly  be  done,  so 
as  to  shift  the  burden  of  proof,  or  obtain,  by  skilful  pleading,  other  legal  advantages. 
(Calloway  v.  Dobson,  1  Brock.  C.  C.  122.)     Amendments  in  sworn  answers  in  the 
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action  cannot  be  allowed  to  be  changed  by  an  amendment.  Thus, 
if  a  possessory  suit  is  brought  according  to  the  rule  of  the  su- 
preme court,  by  a  suit  in  rem  and  a  monition  to  the  parties,  the 
libellant  cannot  amend  so  as  to  proceed  in  personam  against  the 
respondent  for  damages  for  a  non-performance  of  contract.^ 

It  has  been  held  that  an  appellee,  who  was  the  libellant  in  the 
district  court,  may  in  the  circuit  court  amend  his  libel  so  as  to 
claim  damages  above  the  costs  for  the  vexatious  delay  caused  by 
the  appeal.^  We  are  unable,  however,  to  see  upon  what  princi- 
ple of  law  this  case  proceeded. 

Motions,  petitions  for  adding  or  subtracting  parties,  for  distribu- 
tion, sale,  or  any  incidental  purposes,  are  received  by  the  court  in 
admiralty  with  great  freedom,  nor  is  it  held  any  objection  to  an 
amendment,  that  the  rights  of  sureties  may  be  affected ;  for  they 
take  upon  themselves  all  the  liabilities  of  their  principals.^ 

The  rules  of  the  court  seldom  interfere  with  proceedings  of  this 
nature,  and  it  may  be  said  that  they  are  always  admitted  where 
substantial  justice  requires  them.  Thus,  a  salvor,  not  joining 
with  the  rest,  nor  knowing  his  rights  or  claims,  has  been  permitted 
to  file  a  petition  after  the  case  had  been  decided,  and  a  decree  of 
distribution  rendered,  and  distribution  macfe ;  and  he  was  then 
ordered  a  share  out  of  the  balance  of  proceeds  which,  not  having 
been  paid  over  to  the  claimant,  remained  in  the  custody  of  the 
court^     It  should,  however,  be  remarked,  that  if  a  case  in 


appellate  court  should  introduce  new  substantive  facts,  preriouslj  unknown,  or  correct 
substantial  mistakes  in  matters  of  fact,  and  cannot  be  allowed  on  account  of  any  mere 
defect  of  skill  in  drafting  the  original  answer,  in  consequence  of  which  the  respondent's 
case  was  not  presented  on  the  record  in  the  best  possible  manner,  or  so  as  to  secure  to 
him  all  possible  legal  advantages." 

1  Eynoch  v.  The  S.  C.  Ives,  1  Newb.  Adm.  205. 

"  Weaver  v,  Thomson,  1  Wallace,  Jr.  343. 

>  The  Schooner  Harmony,  1  Gallis.  123,  125. 

^  Byan  v.  Ship  Cato,  Bee,  241.  The  petitioner  in  this  case  found  the  vessel  a  dere- 
lict, took  her  in  tow  for  two  days,  and  finally  anchored  her  nearly  in  sight  of  Charleston 
lighthouse,  and  then  went  to  Charleston  for  assistance.  When  he  jretumed  he  found 
that  the  vessel  had  gone  adrift,  and  was  afterwards  picked  up  by  other  persons.  The 
petition  also  set  forth  that  the  petitioner  had  no  knowledge  that  any  suit  had  been  com- 
menced, no  monition  having  issued,  until  the  decree  was  made.  It  appeared  that  the 
agents  of  the  underwriters  and  owners  appeared  and  suggested  that  no  monition  was 
necessary,  and  none  waa  issued,  and  that  the  property  was  sold  at  Edisto  Island  with 
their  consent,  instead  of  having  been  brought  to  Chtirleston.  Under  these  circum- 
stances the  court  decreed  two  hundred  dolUurs  from  the  owners'  share  of  the  proceeds, 
after  the  salvage  had  been  decree^ 
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admiralty  be  taken  by  appeal  to  the  supreme  court,  no  new  claim, 
nor  libel,  nor  substantial  amendment,  can  be  admitted  there,  be- 
cause th^  question  it  may  raise,  cannot  be  examined  and  deter- 
mined there  as  it  might  have  been  below.  If  it  be  a  case  of 
forfeiture,  and  the  libel  is  so  defective  that  a  decree  cannot  be  pro- 
nounced, the  supreme  court  will  send  the  case  back  to  the  court 
below,  that  it  may  be  there  amended.  And  generally,  if  .an 
amendment  be  offered  Jin  the  supreme  court,  the  cause  will  be 
remanded  to  the  circuit  court,  that  the  amendment  may  there  be 
made.^ 

In  regard  to  the  manner  and  time  of  filing  any  of  the  doca- 
ments  we  have  spoken  of,  or  of  taking  them  from  the  court,  etc^ 
we  need  say  but  little,  because  these  things  are  regulated  by  the 
rules  of  each  court  These  rules  generally  provide  for  a  reason- 
able and  sufficient  time,  so  that  while  parties  on  the  one  hand 
may  have  proper  notice  and  opportunity,  on  the  other,  there  may 
be  no  unreasonable  or  prejudicial  delay.  Ordinarily,  the  libel  and 
all  succeeding  papers,  are  filed  in  the  clerk's  office,'  but  the  act  of 
congress  relating  to  forfeiture,  makes  it  perhaps  necessary  that  a 
libel  of  informatidn  should  be  filed  in  court^ 


1  Brig  Caroline  v.  The  United  States,  7  Crancfa,  496 ;  The  DiTinaPastora,  4  Wheat 
62 ;  The  Maiy  Ann,  8  Wheat.  380. 

^  The  1st  Admiralty  Rale  prescribes  that  no  mesne  process  shall  issue  from  the  district 
court  in  anj  cause  of  admiralty  and  maritime  jurisdiction,  until  the  libel  or  libel  of  in- 
formation shall  be  filed  in  the  clerk's  oflSce. 

'  Mr.  Dunlap,  in  his  treatise  on  Admiralty  Practice,  p.  130,  is  of  the  opinion  that  in 
an  adiDiralty  case  in  behalf  of  the  United  States,  to  enforce  a  forfeiture,  it  would  be 
hazardous  to  adopt  any  other  coarse,  because  the  Act  of  1799,  ch.  22,  ^  89, 1  U.  S. 
Stats,  at  Laiige,  695,  declares  that  it  shall  be  "libelled  and  prosecuted"  in  the  "proper 
court  haying  cognizance  thereof."  But  we  should  not  infer  from  this  that  it  was  abso- 
lutely essential  that  the  libel  should  be  filed  in  open  court 
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CHAPTER    VII. 

■ 

OF  SET-OFFS  AND   CROSS  LIBELS. 

If  the  respondent  has  a  claim  against  the  libellant,  he  can.in 
many  cases  avail  himself  of  it  in  his  answer,  as  a  set-off.  The 
admiralty  has  no  jurisdiction  of  an  independent  set-off,^  and  those 
usually  allo^Ved  are  where  advances  have  been  made  upon  the 
credit  of  the  particular  debt  or  demand  for  which  the  plaintiff 
sues,  or  which  operate  by  way  of  diminished  compensation  for 
maritime  services  on  account  of  imperfect  performance,  miscon- 
duct, or  negligence,  or  as  a  restitution  in  value  for  damages  sus- 
tained in  consequence  of  gross  violations  of  the  contract.^  A 
loss  arising  from  the  gross  neglect  of  a  mariner  may  be  set  off  in 
answer  to  a  demand  for  wages.^  If  an  action  is  brought  for 
freight,  it  is  held  that  damage  done  to  the  goods  may  be  set  off> 
So  freight  is  to  be  deducted,  if  the  suit  is -for  damage  done  to 
the  goods.* 

A  set-off,  founded  on  a  contract,  express  or  implied,  is  no 
defence  to  a  libel  in  a  cause  of  damage.  But  in  a  suit  by  a 
parent  for  the  wrongful  abduction  of  his  minor  son,  where  the 
damage  is  substantially  the  loss  of  service,  the  court  is  not  abso- 
lutely precluded  from  considering,  in  determining  the  amount  of 
damage,  the  advances  of  clothing  and  other  necessaries  furnished  . 
the  minor  during  the  time.^ 


1  Willard  v.  Dorr,  3  Mason,  161, 171.  In  Tho  La^  Campbell,  2  Hagg.  Adm.  14, 
n.,  a  suit  was  brought  bj  a  parser  for  his  wages.  The  owners  of  the  yessel  claimed  to 
set  off  a  snm  due  for  the  passage  of  the  parser's  wife,  bat  the  coart  refused  to  allow  it. 

s  Willard  v.  Dorr,  3  Mason,  161, 171.    See  also,  The  Mentor,  4  Mason,  84. 

*  The  New  Phoenix,  2  Hagg.  Adm.  420. 

*  Bearse  v,  Hopes,  U.  S.  D.  C,  Mass.,  19  Law  Reporter,  548 ;  Snow  v.  Carmth, 
same  court,  19  Law  Reporter,  198;  Thatcher  v.  McCuUoh,  Olcott,  Adm.  365;  Brad- 
street  r.  Heron,  Abbott,  Adm.  209 ;  Zorega  v,  Poppe,  id.  397. 

A  See  cases  ante.  Vol.  L  p.  151,  n.  2. 

>  The  Platina,  U.  S.  D.  C.,  Mass.,  1858,  21  Law  Reporter,  897. 
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It  would  seem  that  if  the  set-off  is  more  than  the  amount 
sued  for,  the  respondent  cannot  afterwards  bring  a  suit  for  the 
balance,^  and  on  this  account  a  cross  libel  is  often  filed,  in  which 
case  the  court,  if  there  is  no  inexcusable  delay  in  bringing  the 
cross  suit,  will  delay  the  execution  in  the  original  case  till  the 
other  is  heard.^ 

It  has  been  said  that  where  a  cross  libel  is  filed,  process  should 
be  taken  out  and  served  in  the  usual  way,  and  that  an  agree- 
ment of  counsel  that  the  answer  of  the  respondents  in  the 
original  suit  should  operate  as  a  cross  libel,  is  irregular,  and 
odght  not  to  receive  countenance.^ 


1  Beane  v.  Bopef,  U.  S.  B.  C.»  MasB.,  19  Law  Reporter,  548 ;  Nichols  v.  Tremlett, 
U.  8.  D.  C,  Mass.,  20  Law  Reporter,  324,  329. 

*  NichoU  V.  Tremlett,  U.  S.  D.  C,  Mau.,  20  Law  Reporter,  324,  327. 

*  Ward  r.  Chamberl^n,  21  Hqw.  572. 
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CHAPTER    VIII. 

OP  THE  TRIAL  AND  ITS  INCIDENTS. 


SECTION   I. 


OF  THE  TRIAL  GENERALLT. 


There  is  seldom  much  delay  in  bringing  any  suit  in  ad- 
miralty to  a  trial,  beyond  that  which  the  actual  circumstances  of 
the  case,  as  the  distance  of  witnesses  or  other  facts  of  like  kind, 
may  require.  There  must  be,  by  law,  four  stated  terms  of  the 
courts  in  the  year,  at  places,  and  times  prescribed  by  law,  and 
there  may  be  others  at  such  other  times  and  places  as  the 
respective  judges  shall  think  proper.^  In  our  largest  cities 
these  courts  are  held  very  frequently,  sometimes  every  week, 
and  much  of  the  business  of  the  court  is  transacted  by  the  judge, 
out  of  court,  or  at  a  special  court  held  for  the  purpose,  as 
the  convenience  of  the  parties,  and  the  nature  of  the  case  {nay 
require. 


SECTION   II. 


OF  EVIDENCE  IN  ADMIRALTY. 


The  trial  very  frequently  proceeds  upon  the  libel  and  answer. 
The  answer,  though  under  oath,  does  not  require  two  witnesses 
to  contradict  it,  as  we  have  seen.^     And  we  should  say  without 

1  Act  of  1789,  ch.  20,  §  3, 1  U.  S.  Stats.  at.Lftilge,  74. 
*  See  ante,  p.  708,  n.  2. 
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any  doubt  that  although  the  answers  of  the  respondent  to 
the  interrogatories  contained  in  the  libel  are  evidence  in  the 
case,^  yet  they  are  not  of  more  eflect  than  any  other  evidence, 
btt  should  be  received  with  caution,  as  coming  from  an  inter- 
ested party.  It  has  been  held  that  if  the  facts  alleged  in  the 
libel  are  not  denied  in  the  answer,  they  are  not,  therefore,  to  be 
taken  as  confessed.^  But  as  the  27th  admiralty  rule  provides 
that  the  answer  shall  be  full  and  explicit,  we  should  suppose  that 
the  contrary  would  now  be  considered  as  the  more  correct  rule. 
A  claim,  though  under  oath,  is  not  evidence.* 

It  may  be  doubtful  whether  a  libel  filed  by  a  party  to  another 
suit  can  be  given  in  evidence  against  him  as  his  confession.  Bat 
if  he  brought  the  suit  as  trustee  and  recovered,  the  cestuis  que 
trust  may  put  the  whole  record  in  evidence  to  show  the  recovery 
and  the  title  on  which  it  rested.*  In  the  admiralty,  state  laws  of 
evidence  are  not  applied,  and  interested  witnesses  are  excluded 
except  in  cases  of  necessity.*  And  in  a  suit  in  rem  against  the 
vessel  to  recover  the  value  of  the  goods,  the  master  is  considered 
as  an  interested  witness,  but  a  release  from  some  of  the  part- 
owners  renders  him  competent.^  Declarations  of  the  master  con- 
cerning the  contract  of  affreightment  are  admissible  in  a  suit 
against  the  owners,  though  they  are  not  strictly  part  of  the  res 
gestce^ 

In  England,  it  has  long  been  the  custom  for  the  judge  in  cases 
of  collision  at  the  hearing  of  the  cause  to  be  assisted  by  two  or 
more  masters  of  the  Trinity  House,  who  give  their  opinion 
which  vessel  is  in  fault.  This  opinion,  though  not  binding  on 
the  court,  is  usually  followed.  In  this  country  we  have  no  such 
practice,  generally ;  ^  but  it  was  at  one  time  customary  in  the 


1  The  David  Pratt,  Ware,  495. 

^  Clarke  v.  Brig  Dodge  Healy,4  Wash.  C.  C.  651, 655.  It  waa  contended  that  the 
rale  was  the  other  way,  but  Mr.  Justice  WashingUm  said :  "  This  is  a  doctrine  as  nord 
as  it  is  untenable." 

»  Sch.  Thomas  &  Henry,  1  Brock.  C.  C.  367. 

*  Church  V,  Shelton,  2  Curtis,  C.  C.  271. 

*  The  Independence,  2  Curtis,  C.  C.  350. 
«  The  Peytona,  2  Curtis,  C.  C.  21. 

T  The  Enterprise,  2  Curtis,  C.  C.  317. 

^  It  would  seem  that  a  practice  similar  to  the  English,  obtains  in  Pennsylrania,  for 
Mr.  Justice  Kane,  in  the  case  of  The  Red  Bank  Co.  v.  The  John  W.  Gandj,  7  Am. 
Law  Register,  606,  remarks :  "  The  nautical  gentlemen  who  did  me  the  kindnesB  to 
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Massachusetts  district  to  submit  the  evidence  to  nautical  men, 
and  to  take  their  opinion  upon  the  facts  in  the  case.^  This  prac- 
tice was  considered,  however,  as  open  to  some  objection,  and  in 
1855  it  was  declared  to  be  improper,  and  the  more  correct  mode 
pointed  out  of  taking  the  opinions  of  the  experts  upon  a  hypo- 
thetical case.^  And  in  England  the  opinions  of  nautical  men  in 
respect  to  a  case  of  salvage  have  been  rejected  by  the  court.^ 

Affidavits  are  seldom  admitted  as  proof.  The  court  will  not 
receive  by  an  affidavit  of  a  party  any  facts  offered  in  bar  to  the 
action,^  nor  will  it  on  an  affidavit  of  any  one,  decide  questions 
relative  to  charges  of  a  criminal  character,*  nor  receive  it  to  con- 
tradict,^ or  to  fill  out  a  deposition  of  the  same  person,  nor  in 
explanation  and  justification  of  the  conduct  of  a  party,  which 
has  appeared  in  evidence  and  has  been  commented  on  by  coun- 
sel,7 

Probably  the  strict  rule  and  the  original  practice  permitted  no 
oral  testimony  in  admiralty ;  now,  both  in  England  »  and  in  this 
country,  it  is  constantly  received,  particularly  in  those  cases,  as 
actions  for  seamen's  wages  and  the  like,  which  require  to  be  dis- 
posed of  in  the  shortest  time  and  at  the  least  expense.  But  in 
all  cases  of  magnitude  it  is  better  and  more  usual  to  take  the 
evidence  in  writing,  if  this  can  be  done,  especially  if  there  is 
any  probability  of  an  appeal  of  the  case.     Where  the  evidence 


hear  the  evidence  with  me,  are  of  opinion/'  etc.  We  are,  however,  aware  of  no  other 
district  where  this  course  is  pursued. 

1  In  Peele  v.  Merchants'  Ins.  Co.,  3  Mason,  27,  36,  Mr.  Justice  Story  said  :  "  As  to 
the  question  of  the  suflSciency  of  the  repairs,  that  is  so  dependent  upon  practical  skill 
in  nautical  aifaUs,  that  if  the  cause  were  to  turn  upon  it,  I  should,  according  to  the 
known  course  of  the  admiralty,  refer  it  to  experts  to  report  upon  the  whole  evidence, 
what  in  their  judgment  is  the  true  posture  of  the  case  in  this  respect." 

'  The  Clement,  2  Curtis,  C.  C.  363.  This  case  was  taken  bj  appeal  to  the  supreme 
court,  and  new  depositions  were  taken,  containing  the  opinions  of  the  experts  in  the 
manner  pointed  out.  But  as  the  court  were  equally  divided  in  opinion  on  the  facts  of 
the  case,  the  case  has  never  been  reported,  and  we  are  unable  to  state  whether  the  mode 
indicated  received  the  sanction  of  the  supreme  court. 

<  The  No,  1  Spinks,  Adm.  184. 

*  The  Lord  Hobart,  2  Dods.  100. 

«  The  Apollo,  I  Hagg.  Adm.  306,  815. 

«  The  Georgiana,  1  Dods.  397,  399. 

^  Wood  V.  Goodlake,  2  Curteis,  Eccl.  82,  97. 

>  3  &  4  Vict.  ch.  65,  H  7,  and  8. 

VOL.  n.  61 
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is  oral,  the  clerk  of  the  court  ^  in  Bome  districts,  or  the  judge' 
trying  the  case,  will  take  it  down  in  writing,  on  motion  or  re- 
quest, that  it  may  be  used  on  appeal;  and  the  notes  of  evidence 
thus  taken  go  up  with  the  case,  and  are  used  by  either  party; 
and  either  party  may  introduce  more  evidence,  by  the  same 
witnesses,  or  by  others. 

The  taking  of  testimony  in  writing  or  by  depositions,  is  regu- 
lated, in  part  by  the  statutes  of  the  United  States,  and  in  part 
by  the  rules  of  the  courts.  The  question  has  been  much  dis- 
cussed by  Mr.  Conkling  of  the  proper  mode  of  taking  testimony 
in  the  circuit  court,  and  his  opinion  is  that  it  should  be  oral, 
except  in  cases  where  a  deposition  de  bene  esse  is  allowed,  or 
where  it  is  taken  under  a  dedimus  potestaiem  "to  prevent  a 
failure  or  delay  of  justice.**  The  act  of  1803,  ch.  40,'  provided 
that  upon  an  appeal  from  the  circuit  court  to  the  supreme,  "  a 
transcript  of  the  libel,  bill,  answer,  depositions,  and  all  other 
proceedings  of  what  kind  soever  in  the  cause,  shall  be  trans- 
mitted to  the  said  supreme  court"  Congress  had  previously 
authorized  the  taking  of  evidence  in  equity  suits  in  the  circait 
court  by  deposition,  at  the  request  of  either  party,  except  in 
those  States  in  which  testimony  in  chancery  is  not  taken  by 
deposition.*  In  1833,  Mr.  Justice  Story  said :  "  I  beg  here  to 
repeat,  what  was  stated  at  the  bar  at  the  time,  but  seems  not  to 
have  been  generally  understood  in  practice,  that  since  the  act  of 
the  3d  of  March,  1803,  ch.  93  (ch.  40),  in  admiralty  causes,  as 
well  as  in  equity  causes,  all  the  evidence  originally  iaken  in  the 
circuit  court,  in  cases  capable  of  appeal,  must  be  transmitted 
to  the  supreme  court ;  which  cannot  be  unless  the  same  is  re- 
duced to  writing ;  and  no  new  supplementary  evidence  can  be 
received  in  the  supreme  court,  except  in  admiralty  and  prize 
causes,  which   rule   presupposes  that   all  the  old  evidence  ia 


1  The  statute  of  1789,  cfa.  SO,  S  30, 1  U.  S.  Stats,  at  Lai^,  89,  provides  that  in 
certain  cases,  to  be  mentioned  hereafter,  the  clerk  of  the  district  court  shall  take  down 
the  evidence. 

^  The  6th  mle  of  the  circait  court  for  the  Northern  I>i8trict  of  New  York,  allows 
a  copy  of  the  notes  taken  bj  the  judge  to  be  evidence,  and  further  extends  the  rights 
gi^en  by  the  statute  cited  in  the  preceding  note. 

'  2  U.  S.  Stats,  at  Large,  244. 

^  Act  of  1802,  ch.  31,  S  25,  2  U.  S.  StaU.  at  Laige,  166. 
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already  in  the  record."  ^  Mr.  Conkling,  on  the  other  hand,  con- 
tends that  the  30th  section  of  the  judiciary  act,  enjoining  the 
examination  of  witnesses  in  open  court,  applies  equally  to  cases 
in  the  circuit  as  in  the  district  courts,  and  cites  the  remainder 
of  the  section,  which  he  says  precludes  the  possibility  of  a  doubt 
of  the  fact  This  section  is  as  follows :  "  In  the  trial  of  any 
cause  of  admiralty  or  maritime  jurisdiction  in  a  district  court, 
the  decree  in  which  may  be  appealed  from,  if  either  party  shall 
suggest  to,  and  satisfy  the  court  that  probably  it  will  not  be  in 
his  power  to  produce  the  witnesses  there  testifying  before  the 
circuit  court,  should  an  appeal  be  had,  and  shall  move  that 
their  testimony  be  taken  down  in  writing,  it  shall  be  so  done  by 
the  clerk  of  the  court.  And  if  an  appeal  be  had,  such  testiniony 
may  be  used  on  the  trial  of  the  same,  if  it  shall  appear  to  the 
satisfaction  of  the  court  which  shall  try  the  appeal,  that  the  wit- 
nesses are  then  dead  or  gone  out  of  the  United  States,  or  to  a 
greater  distance  than  as  aforesaid  from  the  place  where  the  court 
is  sitting,  or  that  by  reason  of  age,  sickness,  bodily  infirmity,  or 
imprisonment,  they  are  unable  to  travel  and  appear  at  court,  but 
not  otherwise."  ^  But  we  hardly  think  this  meets  the  objection 
of  Mr.  Justice  Story.  The  question  is  not  so  much  the  import 
of  the  act  of  1789,  as  it  is  the  effect  of  the  act  of  1803.  The 
section  above  cited  by  Mr.  Conkling  makes  no  provisions  for 
reducing  the  evidence  in  the  circuit  court  to  writing,  which 
must  be  in  that  state  in  order  that  the  act  of  1803  may  be  com- 
plied with.^  In  1846,  a  rule  was  adopted  by  the  circuit  court  for 
the  first  circuit,  which  provides  that  "in  all  causes  in  admiralty 
the  testimony  shall  be  in  writing,  unless  for  special  cause  shown, 
the  couft  shall  allow  witnesses  to  be  examined  orally  upon  the' 
stand." 

And  it  is  now  provided  by  the  fifty-second  admiralty  rule,  that 
further  proof*  taken  in  a  circuit  court  upon  an  admiralty  appeal. 


1  The  Sch.  Boston,  1  Samiier,,d2S,  332. 

3  1  U.  S.  Stats,  at  Large,  89. 

'  In  Conn  v,  Penn,  5  Wheat.  424,  the  qnestion  arose  as  to  the  proper  manner  of 
taking  evidenoe  in  an  equity  sait  in  the  supreme  court.  The  extent  to  which  the  act 
of  1803  overmles  the  preceding  acts  was  not  decided,  the  court  stating  that  they  felt 
considerable  doubts  on  the  subject,  but  it  was  held  that  all  the  testimony  on  which  the 
judge  in  the  court  below  founded  his  opinion  must  be  before  the  court  and  appear  on 
the  record,  and  the  evidence  having  been  taken  orally  in  the  court  below,  the  cause 
was  remanded  for  further  proceedings. 

«  13  How.    In  The  Enterprise,  2  Curtis,   C.   C.  317,  321,  Mr.  Jostioe  Curtis, 
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shall  be  by  deposition  taken  before  a  commissioner,  or  before 
some  officer  authorized  to  take  depositions  by  the  thirtieth  section 
of  the  act  of  congress  of  1789,  upon  an  oral  examination  and 
cross-examination,  unless  the  court  or  one  of  the  judges  shall 
allow  upon  motion  a  commission  to  issue  upon  written  interrog- 
atories and  cross-interrogatories.  And  the  rule  also  provides 
that  when  oral  evidence  is  taken  down  by  the  clerk  of  the  dis- 
trict court,  and  is  transmitted  to  the  circuit  court,  it  may  be 
there  used  in  evidence,  saving  to  either  party  the  right  to  take 
the  deposition  of  the  party  if  he  should  so  elect 

The  act  of  1803,  ch.  40,^  provides  that  on  the  hearing  of  an 
appeal  in  the  supreme  court  no  new  evidence  shall  be  received, 
except  in  admiralty  and  prize  causes.^  The  manner  of  taking 
such  evidence  is  pointed  out  by  the  twelfth  general  rule  of  the 
supreme  court  which  we  give  in  our  note.^ 

The  court  has  the  power,  when  it  is  deemed  expedient,  to  refer 
any  matters  arising  in  the  progress  of  the  suit,  to  one  or  more 
commissioners  to  hear  the  parties,  and  make  report  thereon.* 
And  in  such  a  case  the  report  will  not  be  disturbed,  unless  it  is 
shown  to  be  affirmatively  in  the  wrong.^ 


Baid  :  ''  In  the  sait  in  rem,  namerous  technical  objections  were  taken  to  the  admissibil- 
ity of  the  depositions  sent  up  to  this  court  from  the  district  court.  I  consider  these 
depositions  to  have  been  taken  as  further  proof  under  the  rule  of  the  supreme  court 
on  that  subject." 

1  2  U.  S.  Stats,  at  Large,  244. 

2  See  Hawthorne  v.  The  United  States,  7  Crunch,  107 ;  The  Brig  James  Wells  v. 
The  United  States,  7  Cranch,  22. 

'  "I,  In  all  cases  whero  further  proof  is  ordered  by  the  court,  the  depositions  which 
shall  bo  taken,  shall  be  by  a  commission  to  be  issued  from  this  court,  or  from  any  cir- 
cuit court  of  the  United  States.  2.  In  all  cases  of  admiralty  and  maritime  jurisdiction, 
\where  new  evidence  shall  be  admissible  in  this  court,  the  evidence  by  testimony  of  wit- 
-jiesses  shall  be  taken  under  a  commission  to  be  issued  from  this  court,  or  from  any 
•circuit  court  of  the  United  States,  under  the  direction  of  any  judge  thereof;  and  no 
such  commission  shaj^  issue  but  upon  interrogatories  to  be  filed  by  the  party  applying 
for  the  commission,  and  notice  to  the  opposite  party  Qr  his  agent  or  attorney,  accom- 
panied with  a  copy  of  the  interrogatories  so  filed,  to  file  cross-interrogatories  within 
twenty  days  from  the  service  of  such  notice :  Provided,  however,  that  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral  testimony  in  open  court  in  cases  where, 
by  law,  it  is  admissible."  21  How.  This  rule  is  the  same  as  the  old  25th  and  S7th 
general  rules.  In  the  Massachusetts  district  the  practice  for  many  years  prior  to  this 
rule  was,  for  the  clerk  to  issue  a  commission  as  a  matter  of  course,  on  written  interroga- 
tories and  cross-interrogatories  being  filed. 

^  44th  Admiralty  Rule. 

&  Taber  v.  Jenny,  U.  S.  D.  C,  Mass.,  19  Law  Reporter,  27. 


GH.  Yin.]  PRI2B  OAUSK0.  725 


SECTION  m. 


OF    PRIZB    CAUSES. 


It  may  be  necessary  to  speak  of  the  ral^s  and  practice  of 
admiralty  peculiar  to  prize  causes.^  The  duty  of  the  master  of 
the  capturing  ship  in  relation  to  the  documents  on  board  the 
prize  is  pointed  out  by  statute*^  And  he  should  make  affidavit 
that  he  has  complied  with  its  requirements.'  The  master  of  the 
prize,  and  principal  officers,  and  some  of  the  crew  should  be 
brought  in ;  ^  and  the  persons  on  board  the  prize  are  in  the  first 
place  examined  on  the  standing  interrogatories  prepared  by  the 
court  for  such  purposes.^  Only  those  persons  on  board  the 
prize,  and  others  introduced  by  special  order  of  the  court,  are 
examined.^  This  examination  should  take  place  without  delay, 
and  the  commissioners  must  see  that  the  inquiries  are  properly 
put  and  answered  with  all  the  minuteness  of  detail  that  is 
necessary  to  prociare  a  full,  explicit,  and  substantial  answer  to 
every  question.^     And  no  counsel  are  permitted  to  be  present ; 


1  See  the  elaborate  essays  of  Mr.  Justice  Story  on  this  subject  in  1  Wheat.  App.  494, 
and  2  Wheat.  App.  1. 

^  Act  of  1800,  ch.  33,  art.  7,  2  U.  S.  Stats,  at  Large,  46.  This  provides  that  he 
"  shall  carefully  preserve  all  the  papers  and  writings  found  on  board,  and  tnmsmit  the 
whole  of  the  originals  unmntilated  to  the  judge  of  the  district  to  which  such  prize  is 
ordered  to  proceed,  and  shall  transmit  to  the  navy  department,  and  to  the  agent 
appointed  to  pay  the  prize-money,  complete  lists  of  the  cheers  and  men  entitled  to  a 
share  of  the  capture,  inserting  therein  Uie  quality  of  every  person  rating,  on  pain  of 
forfeiting  his  whole  share  of  the  prize-money  resnlting  from  sach  capture,  and  snflfer- 
ing  such  further  punishment  as  a  court-martial  shall  adjudge."  See  also,  Act  of  .1813, 
ch.  13,  2  U.  S.  Stats,  at  Large,  792. 

'  In  1  Wheat.  App.  496,  it  is  said  that  the  prize  master  should  "  make  an  affidavit 
that  the  papers  are  delivered  up  as  taken,  without  fraud,  addition,  subdnction,  or 
embezzlement." 

*  1  Wheat.  App.  496. 

^  The  English  standing  interrogatories  may  be  found  in  1  Rob.  Adm.  381.  The 
American  in  2  Wheat.  App.  81.  In  the  Southern  District  of  New  Tozk,  there  are 
distinct  prize  rules  which  may  be  found  in  Dunlap's  Adm.  Practice,  2d  Ed.,  868. 

^  The  Eliza  &  Katy,  6  Rob.  Adm.  185,  189 ;  The  Henriek  &  Maria,  4  Rob.  Adm. 
43,  67 ;  The  Haabet,  6  Rob.  Adm.  54. 

7  The  Ann  Gxeen,  1  Gallis.  274,  284. 
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but  it  is  the  duty  of  the  commissioners  to  superintend  the  legn- 
larity  of  the  proceeding,  and  to  protect  the  witnesses  from  sur- 
prise, or  misrepresentation,  and  after  the  deposition  is  taken, 
each  sheet  is  read  over  to  the  witness,  and  separately  signed  by 
him.^  The  witnesses  are  examined  apart  from  each  other,  and 
successively,  before  the  depositions  are  closed  and  sent  to  the 
court,  for  after  this  is  done,  the  commissioners  cannot  take  farther 
evidence  without  a  special  order.^  And  in  one  case  where,  two 
days  after  the  vessel  came  into  port,  a  person  representing  him- 
self to  be  the  supercargo,  went  before  the  commissioners  and 
offered  papers  in  his  possession,  in  behalf  of  the  claimants,  the 
commissioners  refused  to  examine  him  and  were  sustained  by 
the  court'  And  only  the  papers  and  documents  delivered  up  to 
the  captors  are  admissible,  and  if  the  captured  conceal  any,  they 
cannot  afterwards  put  them  in>  The  case  is  determined  only 
on  this  evidence  and  the  documents  of  the  prize,^  unless  the 
court  admit  something  more  for  good  reason ;  and  they  do  this 
very  reluctantly.  If,  however,  the  case  demands  it,  they  will 
require  farther  proof,  from  either  party  alone,  or  from  both.^ 


1  The  Apollo,  5  Rob.  Adm.  286. 

2  Tho  Specalation,  2  Rob.  Adm.  293. 
'  The  Anna,  1  Rob.  Adm.  331. 

«  The  Ann  Green,  ]  Gallis.  274. 

«  The  Dos  Hermanos,  2  Wheat.  76 ;  The  Ann  Green,  1  Gallis.  274,  281. 

^  In  The  Dos  Hermanos,  2  Wheat.  76,  Mr.  Justice  Story  said :  "  Farther  proof  is 
not  a  matlwr  of  coarse.  It  is  granted  in  cases  of  honest  mistake  or  ignorance,  or  to 
dear  awaj  any  doubts  or  defects  consistent  with  good  faith.  But  if  the  parties  hare 
been  guilty  of  gross  fraud  or  misconduct,  or  illegality,  farther  proof  is  not  allowed ; 
and  under  such  circnmstances,  the  parties  are  visited  with  aU  the  fatal  consequences 
of  an  original  hostile  character."  Where  there  is  a  repugnance  between  the  documents 
and  the  depositions,  the  conviction  of  the  court  need  not  be  kept  in  equilibrio  till  it 
can  receive  further  proof.  The  Yigilantia,  1  Rob.  Adm.  I,  7.  Further  proof  has 
been  allowed  where  the  suspicion  or  doubt  was  caused  by  extrinsic  evidence.  The 
Romeo,  6  Rob.  Adm.  851.  Bat  this  is  certainly  pressing  tiie  point  very  far.  A  sum- 
mary  of  the  English  cases  where  further  proof  was  allowed,  and  which  was  written  by 
Mr.  Justice  Story,  may  be  found  in  the  appendix  to  the  first  volume  of  Wheaton,  p.  504. 
See  also.  The  London  Packet,  2  Wheat.  371;  The  Fizarro,  id.  227;  The  Frances, 
8  Crunch,  348;  The  Grotius,  id.  456;  The  Adeline,  9  Cranch,  244;  The  Mary,  8 
Cranch,  388;  The  Venus,  1  Wheat.  112;  The  Fortuna,  2  Wheat  161,  3  Wheat  236; 
The  Friendschaft,  3  Wheat.  14 ;  The  Atalanta,  3  Wheat.  409,  5  Wheat.  433 ;  The  St 
Lawrence,  8  Cranch,  434 ;  The  Dos  Hermanos,  2  Wheat.  76 ;  The  Hazard  v.  Camp- 
bell, 9  Cranch,  205;  The  Anne,  3  Wheat.  435;  La  Nereyda,  8  Wheat.  108;  Tho 
.Amiable  Isabella,  6  Wheat.  1 . 
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Here,  oral  testimony  is  never  admitted,  bat  it  must  be  taken  and 
reduced  to  writing  under  an  order  of  court,^ 

It  must  howevec  be  remembered,  "that  the  property  subjected 
to  the  prize  jurisdiction  is  itself,  in  the  first  instance,  a  part  of 
the  necessary  evidence  in  the  cause,  upon  which  acquittal  or 
condemnation  must  go,  and  that  the  court  will,  upon  laying  a 
proper  foundation,  direct  a  survey,  in  order  to  ascertain  its  nature 
and  character."  ^ 

Although  the  evidence  of  the  captors  is  not  allowed,^  yet 
papers  from  other  causes,  and  papers  found  on  board  other  ships, 
are  sometimies  permitted,  and,  in  the  language  of  Mr.  Justice 
Sloty^  "  in  other  instances  of  pregnant  suspicion,  or  reasonable 
doubt,  the  courts  will  not  suffer  a  rule,  founded  upon  the  mere 
convenience  of  practice,  to  exclude  the  captors  from  the  benefit 
of  diligent  inquiries."^  But  on  an  application  for  further  proof, 
the  court  refused  to  allow  the  captors  to  put  in  a  letter  which 
had  been  taken  firom  the  vessel  previous  to  her  capture  by  another 
vessel.^ 

In  cases  of  joint  and  collusive  capture,  the  usual  sinAplicity  of 
prize  proceedings  is  necessarily  departed  from,  and  where  there 
is  the  least  doubt,  other  evidence  than  that  arising  from  the 
captured  vessel,  or  invoked  from  other  prize  causes,  may  be 
resorted  to.e 

In  causes  of  prize,  the  ownership  is  a  fact  of  great  and  decisive 
importance;  and  of  this  the  bill  of  sale — a  document  in  uni- 
versa]  use — is  almost  conclusive  evidence.^ 
*   The  principal  grounds  for  condemning  a  ship  as  prize,  where 


^  The  Dos  Hermanoi,  2  Wheat.  76.    See  ante,  p.  724,  n.  4. 
s  The  Lirerpool  Packet,  1  GalliB.  513,  520. 
'  The  Sarah,  3  Bob.  Adm.  330. 

*  The  Ann  Green,  1  Gallis.  274,  282.  See  also.  The  Yriendschap,  4  Rob.  Adm. 
166 ;  The  Romeo,  6  Rob.  Adm.  351.  Bnt  see  Dearie  v,  Sonthwell,  2  Lee,  93,  where 
it  was  doubted  whether  proceedings  coold  be  inrocated  except  where  the  caose  was 
between  the  same  parties  or  on  the  same  point.  In  The  Experiment,  4  Wheat.  84,  it 
was  held  that  depositions  taken  in  one  prise  cause  as  further  proof  were  not  admissible 
in  another  prize  cause,  bnt  the  rule  was  said  to  be  that  original  evidence  taken  on  the 
standing  interrogatories  was. 

6  The  Sarah,  3  Rob.  Adm.  330. 

•  The  George,  1  Wheat.  408. 

7  The  Vigilantia,  1  Rob.  Adm.  1 ;  The  Sisters,  5  id.  155;  The  San  Jose  Indiano, 
2  GalllB.  268,  284. 
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the  question  of  nationality  is  in  dispute,  are,  1.  The  entire  want 
of  the  necessary  papers;  2.  Their  destruction ;  3.  Their  material 
alteration  or  fakification ;  and,  4.  The  time  when  the  papers  were 
made  out,  as  whether  before  or  after  the  war,  is  often  material 

5.  Next  in  importance,  is  the  conduct  of  the  master  and  officeis; 

6.  Their  prevarication  or  evident  falsehood  in  the  preliminary 
proof;  7.  Their  refusal  or  inability  to  give  a  good  account  of 
the  ship  and  cargo ;  8.  The  domicil  of  the  master  and  officers. 

The  spoliation  of  papers,  by  which  is  meant,  not  merely  their 
total  destruction,  but  such  falsification  as  makes  them  useless  or 
worse,  as  evidence,  is  said  to  be  regarded  by  the  law  of  nations 
as  conclusive  evidence  of  hostile  character  or  other  liability  to 
capture.  In  JSngland,  the  courts  permit  it  to  be  explained,^  and, 
the  admiralty  courts  of  this  country,  are,  perhaps,  even  more 
lenient  than  those  of  England.^  It  is,  however,  always  and  every 
where,  a  circumstance  of  grave  suspicion. 

The  interest  of  witnesses  does  not  render  them  incompetent 
in  prize  causes,  any  more  than  in  those  of  salvage,  and  for  tbe 
same  reason  of  necessity.  But  their  interest  requires  the  court 
to  watch  them  narrowly.' 

The  official  declarations  of  the  proper  authorities  of  a  foreign 
State,  are  evidence  of  facts  which  are  within  the  scope  of  their 
authority,  and  the  proper  subjects  of  such  declaration.^ 

Certain  presumptions  of  law  exist  in  causes  of  prize,  and 
should  be  stated.  Possession  by  an  enemy  is  presumptive  proof, 
though  not  conclusive,  of  hostile  character.^  So,  ships  are  pre- 
sumed  to  belong  to  the  country  under  whose  flag  they  sail.  And  it 
has  been  thought  that  this  presumption  should  be  conclusive,  on 


1  See  The  Hunter,  1  Dods.  480;  The  Rising  San,  2  Rob.  Adm.  104;  The  Karia 
Magdalena,  id.  106.  In  The  Two  Brothers,  1  Rob.  Adm.  131,  the  sappression  of 
papers,  though  said  not  to  be  cause  for  condemnation,  was  held  to  raise  great  snspicioo, 
and  the  defence  that  they  were  merely  private  papers  was  held  to  be  no  excuse. 

a  See  The  Fizarro,  2  Wheat.  227. 

*  The  Anne,  3  Wheat.  436;  The  Grotius,  9  Cranch,  368..  See  also.  The  Falcon, 
6  Rob.  Adm.  194, 197  ;  The  James  Cook,  £dw.  Adm.  261 ;  The  Diana,  2  Gallis.  93, 
97 ;  The  Magnus,  1  Rob.  Adm.  31,  35. 

*  The  Huntress,  6  Rob.  Adm.  104, 110. 

*   ft  The  Resolution,  2  Dall.  19.    See  also,  The  Countess  of  Lauderdale,  4  Rob.  Adm. 
283;  The  Magnus,  1  i^.  31. 
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the  ground  that  no  owner  should  be  permitted  to  deny  the  charac- 
ter under  which  he  seeks  protection  and  safety.^'  In  joint  capture, 
all  public  ships  of  war  in  sight  are  presumed  to  assist,  and  there- 
fore to  have  a  right  to  share  in  the  proceeds,^  and  this  presump- 
tion extends  to  all  the  ships  of  a  squadron  united  by  authority  for 
a  specific  purpose, —  as  for  a  blockade,  for  example, —  although 
not  actually  in  sight^  These  presumptions  do  not  apply  to 
privateers,*  because  they  are  not  obliged  to  capture  all  vessels 
they  meet,  as  are  vessels  of  war.  And  revenue  cutters,  as  they 
are  generally  employed  to  protect  the  revenue,  and  have  no* 
special  injunction  to  capture  enemy's  vessels,  come  under  the 
same  rule  as  privateers  in  this  respect.^ 


SECTION    IV. 


OF  COSTS  IN  ADMIBALTT. 


Costs  in  admiralty  do  not  necessarily  follow  the  result  of  the 
suit,  but  are  entirely  within  the  discretion  and  control  of  the  court, 
and  although  each  court  has  certain  rules  to  which  it  adheres 
under  ordinary  circumstances,  it  does  not  hesitate  to  make  such 
a  special  decree  as  to  CQsts  in  any  case,  as  the  merits  and  the 
justice  of  that  case,  or  public  policy,  may  seem  to  require. 

The  general  rule  may  be  said  to  be  the  same  in  admiralty  as 
at  common  law  and  in  equity,  that  costs  follow  the  result,  and 
that  the  successful  party  is  entitled  to  them.^  But  this  rule  is  often 
departed  from  in  practice.  Thus,  costs  have  been  decreed  for 
the  plaintiff  where  he  recovered  no  debt,  because  he  had  been 
induced  to  begin  the  suit  by  the  misconduct  of  the  defendant.^ 


1  The  Yigilantia,  1  Rob.  Adm.  1 ;  The  Yrow.  Anna  Catharma,  5  id.  161 ;  The  Suc- 
cess, 1  Dods.  131 ;  The  Fortana,  id.  81. 

>  The  Robert,  3  Rob.  Adm.  194;  The  Dordrecht,  2  Rob.  Adm.  55. 

s  The  Foreigheid,  3  Rob.  Adm.  311,  316. 

*  The  Santa  Brigada,*3  Rob.  Adm.  52;  La  Flore,  5  Rob.  Adm.  268. 

B  The  Bellona,  £dw.  Adm.  68. 

^  In  The  Segrcdo,  1  Spinks,  Adm.  36, 63,  the  coort  said  that  costs  were  given  in  that 
case  because,  "  It  is  now  laid  down  by  all  the  courts  that  costs  are  to  follow  the  results 
of  the  case." 

7  Fettit's  Case,  U.  S.  D.  C,  Mass.,  Dunlap's  Adm.  Practice,  102. 
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And  Id  salvage  it  has  been  said  that  the  general  rule  must  be 
applied  with  somewhat  greater  leniency  and  relaxation  because 
of  the  expediency  of  encouraging  salvors  in  the  rescue  Und  pres- 
ervation of  property  upon  the  seas.^  So,  in  a  case  where  a 
legal  set-off  was  to  be  made  against  the  claim  of  a  mate  for 
wages,  which  would  have  been  more  than  his  wages,  the  court 
ordered  that  the  claim  for  wages  and  costs  should  be  allowed  in 
full,  and  then  the  set-off  made  only  against  this  amount^  And 
costs  are  not  decreed  against  seamen,  if  they  had  any  probable 
^cause  for  bringing  their  action,  unless  it  is  clearly  shown  that 
they  are  able  to  pay  tbem.^  If  many  suits  are  brought  where  all 
the  interests  might  have  been  embraced  in  one,  only  the  costs  of 
one  are  allowed.*  So  the  costs  of  further  answers  are  made  to 
fall  on  the  defendant,  if  they  are  made  necessary  by  his  fault. 

The  taxable  costs  are  now  regulated  by  statute  and  need  not 
be  considered  here.^  Counsel  fees  have  been  sometimes  allowed 
as  part  of  the  costs,^  but  we'  presume'  that  they  would  not  be 
now  except  to  the  extent  prescribed  by  the  above  statute. 

The  subject  of  costs  upon  an  appeal  to  the  supreme  court  has 


1  The  Princess  Alice,  3  W.  Bob.  138,  143.  From  this  reasoning  it  might  be  inferred 
that  where  salvors  were  entitled  to  recover  they  should  have  their  costs,  but  in  The 
Red  Rover,  3  W.  Rob.  150,  a  claim  of  salvage  was  pronounced  for  but  without  costs, 
the  nature  of  the  claim  being  very  trivial.  ^ 

3  Anonymous,  U.  S.  D.  C,  Mass.,  Dunlap's  Adm.  Practice,  102. 

•  See  ante,  p.  698,  n.  1. 

*  The  Henry  Ewbank,  1  Sumner,  400,  408. 

^  Act  of  1853,  ch.  80, 10  U.  S.  Stats,  at  Large,  161.  The  Act  of  1847,  eh.  55,  9  U. 
S.  Stats,  at  Laxge,  181,  provided  that  where  the  amount  leoovered  was  less  than  $100, 
the  costs  should  not  be  more  than  50  per  cent,  of  the  amount,  and  should  be  divided  in 
a  certain  way.  But  it  has  been  held  that  this  statute  is  repealed  by  the  act  of  1853, 
and  full  costs  are  now  allowed  although  the  amount  is  less  than  one  hundred  dolUn. 
The  Sloop  Canton,  21  Law  Reporter,  473.  Under  the  first  section  of  the  act  of  1853, 
which  provides  that  **  in  case  the  debt  or  claim  shall  be  settled  by  the  parties  without  a 
sale  of  the  property,  the  marshal  shall  be  entitled  to  a  commission  of  one  per  cent,  on 
the  first  five  hundred  dollars  of  the  claim  or  decree,  and  one  half  of  one  per  cent. 
on  the  excess  over  five  hundred  dollars,"  it  has  been  held  that  where  the  claim  wai 
settled  before  the  claimant  appeared  in  court,  the  marshal  was  not  entitled  to  the  oom- 
mission.    Bone  t^.  Steamer  Norma,  1  Newb.  Adm.  533. 

^  The  Apollon,  9  Wheat  362.  Mr.  Jastice  Stmy,  in  delivering  the  opinion  of  the 
court,  said :  "  The  fifth  item,  allowing  five  hundred  dollars  as  counsel  fees,  is,  in  o«r 
opinion,  unexceptionable.  It  is  the  common  course  of  the  admiralty  to  allow  expen- 
ses of  this  nature,  either  in  the  shape  of  damages,  or  as  part  of  the  costs.  The  prac- 
tice is  very  familiar  on  the  prize  side  of  the  court.  It  is  not  less  the  law  of  the  oonit 
in  instance  causes,  it  resting  in  sound  discretion  to  allow  or  refuse  the  daim." 


CH.  rUL]  COSTS  IN  ABMIRALTT.  731 

been  a  matter  of  much  controversy,  but  it  is  now  settled  by  a 
general  mle  of  the  conrt  passed  in  1838.^  This  provides  that  "  In 
all  cases  where  any  suit  shall  be  dismissed  in  this  conrt,  except 
where  the' dismissal  shall  be  for  want  of  jarisdiction,^  costs  shall 
be  allowed  for  the  defendant  in  error,  or  appellee,  as  the  case  may 
be,  unless  otherwise  agreed  by  the  parties. 

"  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error,  or  appel- 
lee, as  the  case  may  be  unless  otherwise  ordered  by  the  court 

'^  In  all  cases  of  reversals  of  any  judgment  or  decree  in  this 
court,^  (except  where  the  reversal  shall  be  for  want  of  jurisdic- 
tion,*) costs  shall  be  allowed  in  this  court  for  the  plaintiff  in  error 
or  appellant,  as  the  case  may  be,  unless  otherwise  ordered  by 
the  court. 

"  Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be 
allowed  in  this  court  for  or  against  the  United  States.^ 

'*  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall 
be  the  duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  pro- 
cess, in  the  nature  of  a  procedendo^  to  the  court  below,  for  the 
purpose  of  informing  such  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  such  court  as  to  law 
and  jtistice  may  appertain.     •  ' 

"  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of 
the  clerk  to  insert  the  amount  thereof  in  the  body  of  the  man- 
date, or  other  proper  process,  sent  to  the  court  below,  and  annex 
to  the  same  the  bill  of  items  taxed  in  detail." 


1  Rule  XLV.,  1  How.  xxxri.    This  rale  is  now  the  24th,  21  How.  xiii. 

*  Mlver  V.  Wattles,  9  Wheat.  650.  In  Winchester  v.  Jftckson,  8  Cranch,  514,  de- 
cided before  the  above  rale  was  passed,  costs  were  allowed  upon  a  dismission  of  a  writ 
of  error  for  want  of  jurisdiction,  the  original  defendant  being  also  the  defendant  in 
error.  In  Strader  v.  Graham,  18  How.  602,  a  suit  was  brought  in  a  State  conrt  and 
decided  in  favor  of  the  platnt£ff.  The  defendant  then  sued  ont  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  and  the  writ  of  error  was  dismissed  for  want  of 
jurisdiction.  The  original  plaintiff  then  applied  to  have  his  costs  in  the  supreme  court 
taxed,  but  the  conrt  refused  to  do  so,  as  the  cause  was  dismissed  for  want  of  juris- 
diction. 

s  Bradstreet  v.  Potter,  16  Pet.  317. 

*  Montalet  v.  Murray,  4  Cranch,  46.  The  clause  in  braclcets  is  omitted  in  the  new 
mle. 

<  United  States  v.  Boyd,  5  How.  29. 
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.  If  judgment  is  entered  up  in  the  supreme  court  and  a  blank 
left  for  the  amount  of  the  costs,  it  is  competent  for  the  court  be- 
low, at  a  subsequent  term,  to  tax  the  costs  and  have  the  blank 
filled  nunc  pro  tunc.^  If  the  judgment  of  the  court  below  is 
reversed,  the  appellant  is  of  course  entitled  to  his  costs  in  that 
court.^  And  a  judgment  for  costs  includes  all  the  costs  belong- 
ing to  the  suit  whether  prior  or  subsequent  to  the  rendition  of 
the  judgment.^  lif  the  libel  is  dismissed  "  without  costs  to  either 
party,"  the  liability  of  a  party  to  the  clerk  for  his  fees  for  servi- 
ces rendered  to  such  party,  is  not  thereby  affected.^ 

At  common  law  where  costs  always  follow  the  result^  it  is 
necessary  to  decide  claims  to  nominal  damages  upon  strict  legal 
principles,  but  in  admiralty,  where  costs  are  discretionary,  suits 
for  mere  nominal  damages,  unless  they  are  so  connected  with  a 
substantial  right,  that  it  can  only  be  vindicated  in  this  way,  will 
not  be  entertained.* 


SECTION  V. 

OF  TENDERS. 

In  the  courts  of  common  law  the  doctrine  of  tender  is  very- 
precise,  and  the  practice  equally  so.  .But  .this  is  not  so  in  ad- 
miralty ;  there  the  thing  itself  is  approved  and  encouraged,  aud 
all  questions  relating  to  it  are  determined  only  ex  cequo  et  bono. 
Any  real  offer  to  pay,  by  one  then  ready  and  able  to  pay,  is 
treated  as  a  valid  tender  without  inquiring  whether  the  money 
was  produced  or  not,  or  in  what  form ;  and  if  an  objection  be 
made  as  to  the  method  of  tender,  he  who  makes  it  is  allowed  a 
reasonable  time  to  procure  the  means  required.  If  a  fair  settle- 
ment be  offered,  the  plaintiff,  though  he  succeed,  will  not  get  his 
costs,  and  may  have  to  pay  them.^     In  England  tenders  are 


1  Sizer  v.  Many,  16  How.  98. 

2  M'Enight  v.  Craig,  6  Cranch,  183 ;  Riddle  v.  Mandeville,  6  Cnnch,  86. 
'  Peyton  v.  Brooke,  3  Cranch,  92. 

*  In  the  matter  of  Stover,  1  Curtis,  C.  C.  201. 
<»  Bamett  v.  Luther,  1  Curtis,  C.  C.  434. 

*  See  Dunlap's  Adm.  Practice,  103. 
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more  strictly  regarded,  in  cases  of  salvage,^  and  this  has  been 
so  said  in  this  country,^  where  every  thing  of  this  sort  is  usually 
done  by  formal  acts  in  court  But  if  a  distinct  and  sufficient 
tender  of  compensation  and  costs  up  to  the  time  of  tender,  were 
made,  actually  and  in  good  faith,  Imd  rejected,  we  do  not  believe 
the  salvors  would  in  this  country  be  permitted  to  recover  their 
cpsts,  however  informal  it  might  be.^  And  it  has  been  held,  that 
if  such  a  tender  is  made  in  England  and  the  parties  refuse  to 
accept  it,  but  proceed  in  the  case,  they  are  not  entitled  to  sub- 
sequent costs.^ 


^  The  Vrow  Margaretha,  4  Rob.  Adm.  103.  The  tender  does  not  appear  to  have  been 
made  in  this  case  until  after  the  salt  was  commenced,  and  it  was  a  verbal  one,  and  the 
eridence  rendered  it  uncertain  whether  it  was  intended  to  include  costs.  Sir  W.  Scott 
held  under  these  circumstances  that  although  the  amount  tendered  was  a  sufficient 
compensation  for  the  services  performed,  yet  costs  should  be  allowed  ;  and  said  :  "  I 
see  enough  of  the  inconvenience  of  proceeding  in  this  loose  manner,  to  make  it  neces- 
sary for  me  to  require  in  future,  as  an  universal  rule  of  court,  that  a  tender  should  be 
made,  in  the  first  stage  of  the  proceeding,  in  a  regular  form.  The  court  will  then  con- 
sider its  sufficiency  ;  and  if  it  shall  be  pronounced  sufficient,  the  court  will  make  the 
party  who  refuses  such  an  offer,  liable  not  only  to  his  own  costs,  but  also  to  those  of 
the  other  party,  if  it  shall  appear  that  proceedings  have  been  vexatiously  pursued." 
And  in  The  Ocean,  1  W.  Rob.  384,  it  was  held,  that  where  it  was  alleged  in  an  act  on 
petition  that  certain  services  had  been  rendered,  and  certain  damages  sustained,  a  ten- 
der to  stop  the  action  and  to  entitle  the  party  making  it  to  all  the  benefits  of  a  tender 
in  court,  must  include  all  the  damages  as  well  as  the  compensation. 

2  Evans  v.  The  Ship  Charles,  1  Newb.  Adm.  329. 

'  See  Hessian  v.  The  Edward  Howard,  1  Newb.  Adm.  522.  In  a  note  to  Mayo  v. 
Snow,  2  Curtis,  C.  C.  102,  103,  it  is  said :  "I  am  informed  that  in  the  district  court, 
Sprague,  J.,  on  the  question  of  tender,  held,  that  an  offer  to  pay,  made  in  good  faith, 
with  undisputed  ability  and  readiness  to  perform,  renewed  in  the  answer  in  court,  was 
a  good  and  sufficient  tender  in  the  admiralty,  although  originally  accompanied  with  a 
request  for  a  receipt,  and  although  the  money  was  not  subsequently  brought  into 
court." 

^  The  John  &  Thomas,  1  Hagg.  Adm.  157,  n. ;  The  Eleanora  Charlotta,  id.  156.  See 
also.  The  Frederick,  id.  211, 218.  In  The  Emu,  1  Y^  Rob.  15,  where  a  tender  in  a  sal- 
vage suit,  was  pronounced  to  be  sufficient,  no  costs  were  given,  but  the  court  stated  that 
in  future  cases  where  a  tender  was  pronounced  for,  and  held  to  be  sufficient,  costs  would 
always  be  given.  We  should  construe  this  language  to  mean  that  costs  would  be  given 
against  the  salvors,  for  the  learned  judge  went  on  to  say :  "  When  the  question  as  to 
the  sufficiency  of  the  tender  is  nicely  balanced,  the  court  will  not  consider  itself  bound 
to  give  costs,  bat  the  general  principle  will  be  in  favor  of  costs."  In  The  Batavier, 
1  Spinks,  Adm.  169,  the  tender  was  pronounced  sufficient,  and  the  salvors  condemned 
in  costs.  The  general  principle  was  stated  by  Dr.  Lushington  in  the  case  of  The  Queen, 
cited  1  Spinks,  Adm.  175,  as  follows:  "The  rule  I  have  endeavored  to  follow  is  not 
to  bind  myself  in  all  salvage  cases  to  give  costs  against  salvors,  unless  I  think  the 
tender  was  so  large  that  the  salvors  in  the  exercise  of  a  sound  discretion  could  not  do 
otherwise  than  accept  it.    Here  I  think  the  tender  is  sufficient,  but  it  is  not  so  much  as 

VOL.  n.  62 
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The  costs  of  a  suit  have  been  cast  upon  a  proctor  whose 
miscondact  caused  the  suit  and  the  expense.^  If  a  tender  be 
made  in  admiralty  and  rejected,  the  court  will  afterwards,  for 
good'  cause,  reduce  the  amount  and  decree  a  less  sum  to  the 
libellant.2 


SECTION  VL 


OF  THE  DBCRBBS  IN  ADMIRALTT. 


The  decrees  in  admiralty  are  moulded  by  the  court  to  meet 
the  exigencies  of  each  case.  They  are  sometimes  in  writing, 
and  after  such  delay  as  the  court  deem  proper ;  sometimes  spoken 
by  the  court,  with  or  without  delay,  and  reduced  to  writing  by 
the  clerk.  And  if,  after  the  case  is  heard,  the  court  incline  to  the 
opinion  that  either  party  has  not  yet  made  out  his  full  case,  or 
full  defence,  but  may  do  so  if  delay  and  further  opportunity  for 
proof,  and  a  rehearing  are  granted,  the  court  will  make  such 
order,  instead  of  a  decree  on  the  merits.  And  even  after  a  decree 
is  made,  we  should  be  inclined  to  hold  that  the  court  have  the 
power  of  varying  the  same  for  the  purpose  of  correcting  any  mis- 
take or  oversight,  although  such  a  power  would  be  used  cautiously 
and  perhaps  reluctantly.  This  subject  is  interesting,  and  has 
been  much  considered  by  the  courts ;  and  we  give  the  authorities 
at  some  length  in  our  note.^    It  is  to  be  noticed,  however,  that  this 


to  lead  me  to  blame  the  salvors  for  not  accepting  it.  I  therefore  prononnce  for  the 
tender,  but  without  costs."  See  also  The  Albatross,  and  the  case  of  The  Chancellor, 
both  cited  1  Spinks,  Adm.  175.  1m  the  subsequent  case  of  The  Paris,  1  Spinks,  Adm. 
289,  291,  Dr.  Ijuahington  said:  "I  consider  it  mj  duty  to  pronounce  for  the  tender; 
and,  I  am  sorry  to  say,  to  condemn  the  parties  in  the  costs.  That  is  a  measure  whidi 
I  am  reluctant  to  pursue,  though,  according  to  the  practice  in  other  courts,  where  the 
tender  is  considered  sufficient,  they  uniformly  follow  that  course.  I  have  considered  myself 
justified  in  some  cases  in  not  proceeding  to  that  extremity  on  grounds  of  public  policy, 
but  in  this  case  I  see  no  sufficient  grounds  for  departing  from  the  rule."^ 

1  The  Frederick,  1  Hagg.  Adm.  211,  225. 

^  The  General  Palmer,  2  Hagg.  Adm.  176,  180.  Salvors  who  refused  a  tender 
were  in  one  case  obliged  to  pay  costs.    The  Albion,  2  Hagg.  Adm.  180,  note. 

>  The  question  was  eUiboratoly  discussed  in  the  case  of  The  Monarch,  1  W.  Bob.  21. 
The  suit  was  a  cause  of  collision  before  Sir  J.  NiduU,  and  he  decreed  that  both  parties 
were  equally  in  fault,  and  condemned  the  owners  of  one  of  the  ships  in  a  moiety  of  the 
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subject  is  not  touched  upon  by  the  new  admiralty  rules  of  the  su- 
preme court,  with  the  exception  that  the  twenty-ninth  rule  provides 


amount  of  such  damage,  and  of  the  costs  incurred  on  behalf  of  the  other  party  and  re- 
ferred the  case  to  the  registrar  and  merchants  to  determine  the  amount  of  the  damage, 
etc.  It  will  be  noticed  that  this  was  an  interlocutory,  and  not  a  final  decree.  Sir  J. 
NichoU  afterwards  died,  and  an  application  was  ma^  to  Dr.  lAtshington,  then  jadge  of 
the  court,  to  vary  the  decree  in  question  as  r^arded  the  costs,  on  the  ground  that  it  was 
inequitable,  and  that  the  late  judge  could  not  have  intended  to  burden  one  side  with 
three  fourths  of  the  expenses.  Affidayits  were  also  offered  to  show  that  the  registrar 
had  not  taken  down  the  decree  aright,  but  Dr.  Luskington  refused  to  recdve  the  affida- 
vits, especially  as  the  registrar  stated  that  he  subsequently  took  the  opinion  of  the  late 
judge  as  to  the  accuracy  of  the  decjxe  in  question.  The  House  of  Lords  had  previously 
decided  that  where  both  vessels  were  in  fault,  each  should  bear  its  own  costs,  and  Dr. 
LmhingUm  referred  to  the  power  of  the  court  of  chancery  to  alter,  vary,  and  amend  a 
decree  before  its  enrolment,  and  stated  that  he  was  at  a  loss  to  foncelve  upon  what 
grounds  iM^ourt  of  admiralty  in  its  equitable  jurisdiction  was  to  be  precluded  from  a 
similar  discretionary  authority,  and  said  :  "  In  the  exercise  of  this  authority  I  should, 
I  trust,  use  the  greatest  caution,  and  the  limit  which  I  would  propose  to  myself  in 
future  cases  is  this,  merely  to  make  such  an  alteration  of  an  error  arising  from  defect 
of  knowledge  or  information  upon  a  particular  point,  as  the  justice  of  the  case  requires  • 
at  the  same  time  let  it  be  understood,  that  it  must  be  an  error  instantly  noticed  and- 
brought  to  the  attention  of  the  court  witl^  the  utmost  possible  diligence."  With  respect 
to  the  case  before  the  court,  the  learned  judge  stated  that  he  should  vary  the  decree  to 
the  extent  of  making  it  accord  with  the  judgment  X)f  the  House  of  Lords. 

In  The  Martha,  Blatchf.  ft  H.  Adm.  151,  a  libel  for  wages  was  prematurely  filed. 
The  defendant  pleaded  a  dilatory  plea  and  joined  with  it  a  defence  on  the  merits. 
After  a  full  hearing,  the  court  ordered  the  vessel  to  be  restored  without  costs,  on  the 
ground  that  the  defence  on  the  merits  was  not  sustained,  and  the  libellant  failed  on  ac- 
count of  .having  brought  the  suit  too  soon.  A  decree  to  this  effect  was  entered,  and  at 
the  next  term  the  counsel  for  the  claimant  applied  to  the  court  for  leave  to  reargue  the 
question  of  costs,  and  a  manuscript  decision  of  the  circuit  court  was  produced  over- 
ruling the  doctrine  of  the  court  on  the  merits  of  the  case,  so  that  the  claimant  should 
have  been  entitled  to  a  judgment  on  the  merits.  And,  after  hearing  counsel  on  both 
sides,  the  court  decreed  that  costs  should  be  awarded.  The  question  then  arose  whether 
the  surety  for  costs  was  liable  or  only  the  libellant.  It  was  contended  that  the  court 
had  no  right  to  reverse  the  first  decr^,  subsequent  to  the  term  at  which  the  decree  was 
rendered,  and  Mr.  Justice  Bats  so  held,  and  pronounced  the  last  decree  a  nullity,  and  the 
rule  was  said  to  be  that  a  rehearing  could  not  be  granted  except  with  the  free  consent 
of  all  the  parties  to  be  afiected  by  it. 

In  the  case  of  The  Steamboat  New  England,  3  Sumner,  495,  a  decree  for  salvage 
was  rendered,  but  it  was  discovered  after  the  final  adjournment  of  the  court,  that  by  a 
mistake  of  the  time,  nature,  and  operation  of  the  decree,  the  benefit  intended  by  it  to 
the  salvors  was  wholly  defeated,  and  they  were  burdened  with  expenses  beyond  the 
salvage  awarded.  The  mistake  was  discovered  the  morning  after  the  final  adjournment, 
and  an  application  was  made  to  the  district  judge  to  allow  an  appeal.  The  minutes 
only  of  the  decree  had  been  sthted  while  the  court  was  in  session,  and  the  decree  was 
not  drawn  out  in  form  until  the  morning  after  the  final  adjournment.  The  judge  of 
the  district  court  refused  to  allow  an  appeal,  but  application  for  leave  to  file  one  wns 
made  by  all  the  salvors  except  one,  who  filed  a  petition  in  behalf  of  himself  and  the 


736  ADMISALTT  FRACIICB.  [BOOK  IT. 

that  ID  case  of  a  default  for  not  answering  the  libel,  the  conrt  may 
in  its  discretion  set  aside  the  default,  and  npon  application  of  the 
defendant,  admit  him  to  make  answer  at  any  time  before  the  final 
hearing  and  decree,  upon  his  payment  of  idl  the  costs  of  the  sait 
up  to  the  time  of  granting  leave  therefor,  and  by  the  fortieth  rnle 
the  court  has  discretionary  power  to  grant  a  rehearing  on  the 
like  terms  in  case  a  decree  has  passed  against  the  defendant  by 
default,  if  the  motion  is  made  within  ten  days  after  the  decree 
is  entered,  the  defendant  submitting  to  such  further  order  and 
terms  as  the  court  may  direct.^  In  New  York,  rules  have  been 
passed  giving  the  court  power  to  grant  a  rehearing  if  application 
is  made  at  the  term  when  the  decree  is  pronounced,  or  there  is  a 
stay  of  proceeding  by  order  of  the  judge.  It  is  also  provided 
that  no  libel  of  review  will  be  entertained  in  causes  subject  to 


other  salvors  in  the  natare  of  a  libel  for  a  rehearing,  or  of  a  libel  of  review,  in  the  dis- 
trict court.  This  petition  was  dismissed  by  the  district  court,  for  want  of  jurisdiction, 
and  an  appeal  taken.  Mr.  Justice  Story  held  that  the  decree  pronounced  bj  the  dis- 
trict judge  was  an  interlocutory,  and  not  a  final  decree,  and  that  the  district  conn  hsd 
the  power  to  vary  and  amend  it.  The  general  power  of  the  court  to  alter  its  decrees 
was  considered  at  length,  and  the  conclusions  of  the  learned  judge  were  that  a  court  of 
admiralty  has  the  power  to  rehear  a  cause  after  a  decree  has  been  pronounced,  pending 
ithe  term,  and  before  the  proceedings  have  been  finally  enrolled  or  drawn  up  and  en- 
tered on  the  record,  if  there  wa^  a  manifest  mistake,  going  substantially  to  the  merits 
even  with  some  slight  ingredients  of  negligence  on  that  side,  and  without  any  dream- 
stances  of  fraud  on  the  other.  Great  doubt  was  expressed  whether  a  rehearing  could 
be  granted  after  a  final  decree  was  made,  but  it  was  thought  that  a  libel  in  the  natare 
of  a  bill  of  review  in  equity  would  lie  after  a  final  decree,  under  similar  circumstances 
as  in  equity,  and  the  learned  judge  said :  "  But  upon  the  most  careful  reflection,  which 
I  have  been  able  to  bestow  upon  it,  the  result  to  which  I  have  brought  my  mind  is,  that 
if  the  district  court  has  a  right  to  entertain  a  libel  of  review  in  any  case,  it  must  be 
limited  to  very  special  cases,  and  either  where  no  appeal  by  law  lies,  because  the  matter 
is  less  in  value  than  is  required  by  law  to  justify  an  appeid,  or  the  proper  time  for  anr 
appeal  is  passed,  and  the  decree  remains  unexecuted;  — or  where  there  is  clear  enorin 
matter  at  law ;  or,  if  not,  where  the  decree  has  been  obtained  by  fraud ;  or  where  new 
facts,  changing  the  entire  merits,  have  been  discovered  since  the  decree  was  passed,  and 
there  has  been  not  only  the  highest  good  faith  (vharima  fides),  but  also  the  highest  dili- 
gence and  an  entire  absence  of  just  imputations  of  negligence ;  and  finally,  where  the 
principles  of  justice  and  equity  require  such  an  interference  to  prevent  a  manifest  wrong. 
Further  than  this  I  am  not  prepared  to  go ;  and  I  may  say,  that  with  my  present  impres- 
sions I  should  go  thus  far  with  some  hesitation,  and  pause  at  every  step."  See  also. 
The  Enterprise,  a  Curtis,  C.  C.  317. 

1  It  has  been  held  that  the  respondent  must  show  that  he  has  not  been  gnlty  of  any 
laches,  and  that  he  must  also  exhibit  a  meritorious  defence  either  by  answer  or  affidavit, 
before  tlie  court  will  order  a  default  to  be  taken  off  under  this  rule.  Scott  v.  The 
Toang  America,  I  Newb.  Adm.  107. 
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appeal,  nor  unless  it  is  filed  before  the  enrolment  of  the  decree  or 
return  of  final  process.  And,  even  after  any  decree,  any  person 
having  an  interest  in  the  proceeds,  may  intervene  for  them  by 
petition  praying  for  a  delivery  thereof  to  him  for  reasons  stated.^ 
If  separate  interests  and  claims  are  joined  in  one  libel,  to  which 
there  is.  but  one  answer,  the  court  may  nevertheless  make  sepa- 
rate decrees  for  each  separate  interest,  and  should  do  so  whenever 
this  may  effect  the  question  of  costs  or  appeal. 

The  decrees  may  be  final,  or  interlocutory,  and  they  may  be  in- 
terposed at  any  stage  of  the  proceedings  to  effect  any  purpose 
which  the  justice  of  the  case  requires. 

If  the  action  be  in  rem  and  the  property  in  the  custody  of 
the  court,  if  the  libellant  prevails,  there  is  a  decree  of  condemna- 
tion and  sale,  and  the  terms  and  mode  of  the  sale,  and  satis- 
faction of  the  iibellant's  claim  are  usually  specified  in  the  decree. 
If  the  libellant  in  rem  has  shown  a  clear  legal  right  to  a  condem- 
nation and  sale,  it  is  said  that  the  court  have  no  discretionary 
power  to  refuse  or  delay  a  sale.^  And  generally,  wherever  any 
specific  relief  is  prayed  for,  although  there  be  connected  with  it  a 
prayer  for  general  relief,  the  court  have  no  power  to  grant  a  re- 
lief which  is  either  inconsistent  with  or  difierent  from  that  which 
is  prayed.' 

So,  the 'decree  may  be  for  further  proofs,  or  for  delivery  or 
restoration  of  the  property  to  the  owner ;  in  which  case  a  war- 
rant of  restoration  follows.  If  the  respondent  has  taken  the 
property  on  stipulation,  sometimes  this  warrant  is  made,  and 
sometimes  the  decree  only;  but  if  the  libellant  prevails,  the 
respondent  may  surrender  the  property  to  the  court ;  if  however, 
he  does  not,  execution  will  issue  on  the  stipulation  at  once, 
except  in  revenue  cases,  in  which  certain  delay  is  required  by 
acts  of  congress. 

If,  in  a  libel  of  information,  the  respondent  prevails,  the  courts 
give  to  the  prosecuting  or  seizing  officer  a  certificate  of  probable 
cause,  if  in  their  judgment,  he*  had  such  cause  for  the  seizure,  and 
this  protects  him  from  prosecution  for  making  the  same.*     The 

^  See  ante,  p.  54S-551. 
3  Davis  V.  A  New  Brig,  Gilpin,  473. 
*  Wilson  0.  Graham,  4  Wash.  C.  C.  53. 

«  Act  of  1799,  ch.  22,  4  89, 1  U.  S.  Stats,  at  Laige,  696 ;  Act  of  1807,  ch.  19, 2  U.  S. 
Btats.  at  Large,  422. 
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final  decree  of  the  conrts  of  the  United  States,  in  a  case  of  for- 
feiture regularly  before  tbeni)  is  conclusive.^  If  the  seizing  offi- 
cer refuse  to  institute  proceedings  to  determine  whether* there 
should  be  forfeiture,  the  district  court  may  compel  him  to  proceed 
to  adjudication  or  abandon  the  seizure.  If  the  seizure  be  ad- 
judged wrongful  and  without  probable  cause,  the  owner  may 
elect  to  seek  his  indemnity  at  common  law  in  the  State  courts, 
or  in  the  instance  court  of  admiralty,  but  he  can  have  no  remedy 
at  common  law,  in  the  courts  of  the  United  States. 

Decrees  in  admiralty  should  be  secundum  allegata^  as  well  as 
secundum  probatOy  and  the  libellant  is  not  permitted  to  set  forth 
one  thing  in  his  libel  and  prove  another.^  The  reason  of  the 
rule  is  obvious.  It  is,  that  the  respondent  may  know  the  exact 
case  he  has  to  meet,  and  prepare  himself  accordingly.  But  it 
has  been  held,  that  if  the  allegationff  of  the  libellant  in  a  cause 
of  collision,  imputing  fault  to  the  vessel  proceeded  against,  aie 
not  sustained  by  the  evidence,  yet,  that  if  the  facts  admitted'  by 
the  respondent,  or  set  forth  in  his  answer,  show  that  he  was  in 
fault,  the  libeUant  may  recover.* 


1  Gelston  v.  Hoyt,  3  Wheat.  246. 

>  McKinlay  v,  Morrish,  21  How.  343 ;  The  Hoppet  v.  The  United  States,  7  Crancb, 
389.  See  aUo,  Jeoks  r.  Lewis,  Ware,  51 ;  The  Sch.  Boston,  1  Samlier,  328, 331  ; 
Ward  V,  The  Brig  Fashion,  1  Newb.  Adm.  41,  6  McLean,  C.  C.  195. 

B  The'  Clement,  2  Curtis,  C.  C.  363.  The  libel  alleged  that  both  vessels  were  on  the 
starboard  tack,  the  pilo^boat  (the  libellant)  close  to  the  wind,  and  to  the  leeward  of  the 
brig  (the  respondent),  when  the  brig  suddenly  changed  her  course,  and  kept  off,  and 
stnlck  the  pilot-boat,  which  was  sunk,  etc.  The  answer  denied  that  the  brig  kept  off 
and  struck  the  pilot-boat,  but  stated  that  she  kept  her  course  until  she  luffed  to  lessen 
the  force  of  the  collision.  The  district  court  was  of  the  opinion,  that  the  allegations  of 
the  libel  were  not  sustained  by  the  evidence,  but  that  it  appeared  that  the  case  was  one 
of  two  vessels  sailing  in  converging  courses  on  the  same  tack,  the  pilot-boat  close- 
hauled,  and  the  brig  with  the  wind  two  points  free;  that  the  rule  of  navigation  required 
the  brig  to  avoid  the  pilot-boat,  unless  there  were  special  circumstances  to  render  the 
rule  inapplicable,  and  a  decree  was  entered  for  the  libellant.  In  the  circuit  court  it  was 
contended,  that  the  decree  should  be  reversed,  because  it  was  rested  upon  focts  not 
alleged  in  the  libel,  but  Mr.  Justice  Curtis  sustafned  it  for  the  reasons  set  forth  in  tlie  text 
Upon  appeal  to  the  supreme  court,  that  court  was  equally  divided,  but  as  no  opinion 
was  given,  we  cannot  state  on  what  point  the  judges  differed.  Reference  is  made  by 
the  learned  judge  to  that  class  of  collision  cases,  where  the  decree  is  in  conformity  with 
the  separate  allegations  of  neither  of  the  parties,  namely,  cases  of  mutual  fault,  where 
the  libellant  states  that  his  vessel  exercised  doe-  care,  and  imputes  fault  to  die  vessel 
proceeded  against,  while  the  claimant  denies  the  fault  imputed  to  him,  and  alleges  that 
the  vessel  of  the  libellant  is  in  fault,  and  the  court  finds  part  of  the  allegations  in  each 
pleading  to  be  true,  and  divides  the  loss.    But  in  the  present  case,  no  part  of  the  libel 
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The  circuit  court,  as  we  have  seen,  does  not  remit  the  case  to. 
the  district  cour%  but  executes  its  own  decrees.^  The  supreme 
court,  however,  remits  the  case  to  the  circuit  court,  and  by  a 
mandate  directs  what  disposition  shall  be  made  of  the  case. 


imputing  fault,  was  sustained  bj  the  pleading,  and  we  are  unable  to  see  the  analogy 
between  the  two  cases.  Some  stress,  moieoTer,  appears  to  be  laid  on  the  remark  of 
Dr.  Lushington  in  The  Lady  Anne,  1  Eng.  L.  &  £q.  670,  674,  namely :  "It  is  quite 
eTident,  in  this  case,  that  the  point  on  which  it  has  hinged  has  never  been  touched  upon 
at  all  in  the  pleadings."  It  seems,  however,  to  have  escaped  the  notice  of  the  learned 
judge,  that  the  privy  council  for  this  very  reason  remitted  the  case  to  the  admiralty 
court,  with  the  directions  that  it  should  be  further  written  to. 

In  Dupont  de  Nemours  v,  Vance,  19  How.  162,  an  action  was  brought  on  a  contract 
of  affreightment  against  the  vessel  for  non-delivery  of  goods.  The  answer  set  up  a 
necessary  jettison  of  that  part  of  the  cargo  which  was  not  delivered.  The  court  found 
that  this  defence  was  sustained  by  the  evidence,  but  allowed  the  libellant  to  recover  the 
general  average  due  from  the  vessel,  although  not  claimed  in  the  libel.  Mr.  Justice 
Cttrtis  delivei^  the  opinion  of  the  court,  which  proceeded  miunly  on  the  grounds 
stated  in  the  case  of  The  Clement,  Bupra.  See  also,  Burton  v.  Salter,  U.  S.  C.  C,  Mass., 
21  Law  Reporter,  148. 

1  The  Roarer,  1  Blatchf.  C.  C.  1.  The  decree  in  this  case  had  been  in  ftfvor  of  the 
libellants  in  the  district  court.  Only  one  of  the  respondents  appealed  to  the  circuit 
court,  and  this  appeal  was  afterwards  dismissed  as  to  some  of  the  libellants,  the  sums 
severally  awarded  to  them  not  being  sufficient  to  justify  the  appeal.  On  the  hearing, 
the  decree  of  the  district  court  was  reversed,  as  between  the  appellant  and  those  of  the 
libellants  who  remained  as  appellees.  The  decree  contained  no  provision  as  to  so 
much  of  the  decree  below,  as  was  not  appealed  from,  and  on  motion  being  made  to 
affirm  it  so  far  as  it  was  not  appealed  from,  Mr.  Justice  Ndson  held,  that  the  whole 
decree  came  up  by  the  appeal,  but  as  to  that  part  not  appealed  from,  it  was  not  open  to 
controversy,  and  the  motion  was  denied. 
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CHAPTER   IX. 


FINAL  PROCESS. 


This  is  provided  for  by  the  21st  admiralty  rule  of  the  supreme 
court,  as  follows :  "  In  all  cases  where  the  decree  is  for  the  pay- 
ment of  money,  the  libellant  may,  at  his  election,  have  an  attach- 
ment to  compel  the  defendant  to  perform  the  decree,  or  a  writ  of 
execution  in  the  nature  of  a  capias  and  of  a  fieri  facias,  com- 
manding the  marshal,  or  his  deputy,  to  levy  the  amount  thereof 
of  the  goods  and  chattels  of  the  defendant,  and  for  want  thereof, 
to  arrest  his  body  to  answer  the  exigency  of  the  execution.  In 
all  other  cases,  the  decree  may  be  enforced  by  an  attachment  to 
compel  the  defendant  to  perform  the  decree;  and  upon  such 
attachment,  the  defendant  may  be  arrested  and  committed  to 
prison  until  he  performs  the  decree,  or  is  otherwise  discharged 
by  law,  or  by  the  order  of  the  court" 

This  rule  seems  more  particularly  applicable  to  suits  in  per- 
sonarrty  for  in  suits  in  rem  the  process  is  a  decree  of  sale,  directing 
the  marshal  to  sell  the  property  and  to  pay  the  proceeds  into 
court. 

The  liabilities  of  sureties  we  have  already  considered.^ 

Executions  obtained  for  the  use  of  the  United  States  in  any 
of  the  courts  of  the  United  States,  in  one  State,  may  run  and  be 
executed  in  any  other  State,  or  in  any  of  the  Territories  of  the 
United  States,  but  shall  be  issued  from  and  made  returnable  to 
the  court  where  the  judgment  was  obtained.^  And  all  writs  of 
execution,  upon  any  judgment  or  decree,  obtained  in  any  of  the 
district  or  circuit  courts  of  the  United  States,  in  any  one  State, 
which  is  or  may  be  divided  into  two  judicial  districts  may  run 
and  be  executed  in  any  part  of  such  State,  but  shall  be  issued 


1  See  ante,  p.  692-;697. 

s  Act  of  1797,  ch.  20,  §  6,  1  U.  S.  Stats,  at  Large,  515. 
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from,  and  be  made  returnable  to  the  court  where  the  judgment 
was  obtained.^ 

Whether  execution  may  issue  against  the  land  of  the  defend- 
ant, cannot  be  said  to  be  settled  on  authority.^ 


1  Act  of  1826,  ch.  124,  4  U.  8.  Stafis.  at  Laii^,  184. 
s  See  ante,  p.  699,  n.  8. 
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CHAPTER  X. 


OF  APPEALS. 


SECTION  I. 


OP  APPEALS  FROM  THE  DISTRICT  TO  THE  CIRCUIT  COURT. 

An  appeal  lies  from  any  final  judgment  or  decree  of  the  dis- 
trict court  to  the  circuit  court  next  to  be  holden  in  the  district 
where  such  decree  ia  rendered,  when  the  matter  in  dispute,  ex- 
clusive of  costs,  exceeds  the  sum  or  value  of  fifty  dollars.^ 

The  appeal  must,  it  will  be  noticed,  be  made  to  the  next  cir- 
cuit court,^  and  it  has  been  held  that  an  appeal  may  properly  be 
entered  at  the  term  of  the  circuit  court  which  is  begun  next  after 
the  entry  of  the  decree  in  the  district  court,  although  the  term  of 
the  district  court  during  which  the  decree  was  entered,  had  not 
ended  when  the  term  of  the  circuit  court  began.^ 

This  appeal  must,  unless  there  is  a  special  rule  of  the  court  to 
the  contrary,  be  taken  in  open  court,  and  before  the  adjournment 
of  the  court  without  day."*     But  a  party  is  not  bound  to  appeal 


1  Act  of  1803,  ch.  40,  ^  2,  2  U.  S.  Stats,  at  Large,  244.  The  Supreme  Cooit  of  the 
United  States,  in  United  States  v.  Nourse,  6  Pet.  470,  496,  remarked  that  this  act 
'*  made  no  alterations  in  the  law  of  1789,  as  it  respects  appeals  to  the  circuit  court, 
except  in  reducing  the  sum  or  matter  in  controversy  from  three  hundred  to  fifty  dollars." 
On  the  authority  of  this  dictum  Mr.  Justice  Curtis,  in  United  States  v.  Certain  Hogs- 
heads of  Molasses,  1  Curtis,  C.  C.  276,  said  a  question  respectmg  an  appeal  from  the 
district  to  the  circuit  court  must  depend  on  the  construction  of  the  twenty-first  section 
of  the  judiciary  act  of  1789.  But  if  the  two  acts  are  only  inconsistent  to  this  extent, 
we  do  not  see  the  necessity  of  relying  on  the  former  instead  of  on  the  latter  act. 

*  United  States  v.  Brig  Glamorgan,  2  Curtis,  C.  C.  236. 

B  United  States  v.  Certain  Hogsheads  of  Molasses,  1  Curtis,  C.  C.  276. 

*  Norton  v.  Rich,  3  Mason,  443.    The  forty-fifth  Admiralty  Rule  pr^rides  that  "All 
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till  the  decree  is  regularly  drawn  up  and  entered,  and  if  it  is  not 
drawn  up  till  vacation  the  court  cannot  have  it  entered  as  of  the 
preceding  term,  but  should  continue  it  till  the  next  term,  as  un- 
finished business.^ 

The  forty-fifth  admiralty  rule  allows,  as  we  have  seen,  the 
district  courts  to  provide  rules  for  the  regulation  of  the  time  of 
appeals,  and  also  allows  the  court  to  make  a  special  order  in  a 
particular  case.  By  an  old  rule  of  the  district  court  in  Massa- 
chusetts, appeals  might  be  claimed  at  any  time  within  ten  days 
after  th#  decree  was  entered.  The  practice  under  this  rule  in 
the  district  court  was  to  include  Sundays  within  the  ten  days ; 
but  in  one  case  where  the  appeal  was  ref  ased  because  not  claimed 
within  ten  days  including  Sundays,  Mr.  Justice  Wbodburp,  in 
the  circuit  court,  held  that  it  should  have  been  allowed,  and  on 
appeal,  the  supreme  court  were  equally  divided.^  To  settle  the 
matter,  the  district  court  made  a  new  rule  in  accordance  with 
their  former  practice,  including  Sundays  within  the  ten  days. 

If  the  appellant  deserts  his  appeal  the  circuit  court  may  remit 
the  case  to  the  district  court,  or  may  retain  it  and  affirm  the 
decree  of  the  district  cDurt.* 

If  an  appeal  is  wrongfully  disallowed  in  the  district  court,  the 
appellant  may  file  si  transcript  of  the  record  in  the  circuit  court 
and  move  the  court  for  leave  to  enter  the  appeal,*  or,  if  necessary 
in  order  to  prevent  the  district  court  from  carrying  its  decree  into 
effect,'  he  may  apply  to  the  circuit  court  for  a  mandamus,  com- 
manding the  district  court  to  allow  the  appeal.  The  writ  of 
mandamus  in  such  a  case  should  be  directed  to  the  judge  of  the 
district  court,  and  not  to  the  clerk  thereof.*^ 

The  duty  of  the  clerk  of  the  district  court,  and  the  manner  of 
making  up  the  record  in  case  of  an  appeal,  are  set  forth  in  the 
fifty-third  admiralty  rule,  which  we  give  in  the  Appendix. 

appeals  from  the  district  to  the  circuit  court  must  be  made  while  the  court  is  sitting,  or 
within  such  other  period  as  shall  be  designated  bjr  the  district  court  hj  its  general  roles 
or  by  an  order  specially  made  in  the  particular  cas^.'* 

1  Steamboat  New  England,  3  Sumner,  495. 

3  Reed  v.  Peck,  United  States  Sup.  Ct.  Dec.  T.  1852.  This  case  has  neyer  been 
reported. 

*  Privateer  Montgomery  v.  Schooner  Betsey,  1  Qallis.  416. 

*  The  Enterprise,  2  Curtis,  C.  C.  317. 

^  The  Steamboat  New  Enghmd,  3  Sumner,  495,  See  Smith  v.  Jackson,  1  Paine,  C. 
C.  453. 
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SECTION  IL 

OF  APPEALS  FROM  THE  dRCUIT  TO  THE  SUPRElfB  COURT. 

The  act  of  1803,^  which  changed  the  mode  of  carrying  up  a 
suit  in  admiralty  fiom  the  circuit  to  the  snpreme  court,  from  a 
writ  of  error  to  an  appeal,'  provides  that  ^such  appeal#  shall  be 
subject  to  the  same  rules,  regulations,  and  restrictions  as  are  pre- 
scribed in  law  in  case  of  writs  of  error."  This  last  clause  has 
been  held  by  the  supreme  court  ^  to  have  reference  to  the  roles, 
etc.,  applicable  to  writs  of  error  by  the  Judiciary  Act* 

An  appeal  may  be  taken  at  any  time  within  five  years  after 
the  decree  is  rendered.  But  in  order  thc^t  it  may  operate  as  a 
supersedeas  the  appeal  must  be  taken  ^  and  a  copy  of  it  lodged 
in  the  clerk's  office  for  the  adverse  party ,^  and  the  appeal  bond 
filed  within  the  ten  days  specified  in  the  act.^  The  obligation 
of  the  bond  is  such  that  the  appellant  must  prosecute  the  appeal. 


1  Act  of  1803,  ch.  40,  ^  2,  2  U.  S.  Stats,  at  Large,  244. 

s  The  San  Pedro,  2  Wheat.  132.  The  varioas  qacstions  growing  ont  of  the  partial 
repeal  of  the  judiciary  act  by  the  act  of  1803,  are  discaased  in  this  case  at  length ;  and 
the  court  held  that  an  admiralty  case  could  not,  since  the  passage  of  the  act  of  1 80), 
be  taken  up  by  a  writ  of  error. 

«  The  San  Pedro,  2  Wheat.  132. 

*  Act  of  1789,  ch.  20,  §  22,  23,  1  U.  S.  Stats,  at  Lai^,  84.  These  sections  proTide 
generally  that  a  cause  may  be  heard  on  writ  of  error  in  the  snpreme  court  provided  the 
party  files  an  authenticated  transcript  of  the  record,  and  gives  the  adverse  partj  thirty 
days'  notice  by  a  citation  signed  by  a  judge  of  thacircuit  court  or  justice  of  the  supreme 
court.  Writs  of  error  must  be  brought  within  five  years  after  the  judgment  complained 
of  is  rendered  or  passed,  unless  the  person  entitled  to  such  writ  is  an  infimt,  feM 
covert,  non  compos  mentis,  or  imprisoned,  in  all  which  cases  five  years  are  allowed  exclu- 
sive of  such  disability.  But  in  order  to  make  the  writ  of  error  operate  as  a  s^pe^s^ 
deas,  a  copy  must  be  lodged  for  the  adverse  party  in  the  clerk's  office,  where  the  record 
remains,  within  ten  days,  Sundays  exclusive,  after  the  judgment  is  rendered,  or  the 
decree  passed,  which  is  complained  of.  And  in  any  case  where  a  writ  of  error  may 
operate  as  a  supersedeas,  no  execution  shall  issue  during  the  ten  days. 

*  In  Thompson  t>.  Voss,'l  Cranch,  C.  C.  108,  it  was  held  that  a  writ  of  error  was 
not  a  supersedeas  unless  it  was  served  within  ten  days  after  the  rendition  of  the  judg- 
ment, although  the  parties  had  agreed  to  a  stay  of  execution  for  two  months,  and  ^ 
writ  of  error  had  been  served  before  the  expiration  of  that  time. 

^  Act  of  1789,  ch.  20,  ^  23.    See  »lso.  Wood  v.  Lide,  4  Cranch,  180. 
"f  Adams  v.  Law,  16  How.  144;  Hudgins  v.  Kemp,  18  How.  530. 
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and  answer  all  damages  and  costs  if  he  fail  to  make  the  appeal 
good.^  The  word  damages  does  not  mean  damages  for  the 
delay,  but  the  penalty  must  be  sufficient  to  cover  the  whole 
amount  of  4he  judgment.^  All  the  appellants  should  join  in  the 
appeal,  though  they  need  not  join  in  the  bond.^ 

The  law  presumes  that  the  judge  granting  the  appeal  has 
attended  to  his  duty,  and  it  need  not,  therefore,  appear  affirma- 
tively that  the  bond  was  given.^  But  if  the  transcript  shows 
that  no  bond  was  given  the  appeal  will  be  dismissed.^ 

If  the  inferior  court*  issues  an  execution  notwithstanding  the 
afupeal,  the  supreme  court  may  issue  a  supersedeas,  if  the  appel- 
lant was  entitled  to  one  in  the  inferior  court®  But  the  appeal 
cannot  operate  as  a  supersedeas  unless  it  is  properly  taken  within 
the  ten  days.  If,  therefore,  an  appeal  is  taken  and  a  bond  filed, 
and  the  appeal  is  afterwards  dismissed  because  of  some  infor- 
mality in  another  respect,  and  then  another  appeal  is  taken  and 
sufficient  security  offered,  the  appellant  is  not  entitled  to  a 
supersedeas.^ 

If,  after  the  decree  is  pronounced,  the  inferior  court  suspends 
the  operation  of  it,  as  by  entertaining  a  petition  to  open  it,  the 
ten  days  do  not  begin  tor  run  till  the  decree  is  finally  entered.^ 

If  the  citation  or  appeal  is  not  intended  to  operate  as  a  super- 
sedeas the  appellant  need  only  give  security  to  such  an  amount 
as  shall  in  the  opinion  of  the  judge  who  takes  the  same,  be  suf- 
ficient to  answer  all  such  costs  as  upon  affirmance  of  the  decree 
may  be  adjudged  to  the  appellee.^ 

An  appeal  need  not  be  in  writing  or  taken  in  court^^     If  it 


1  Act  of  1789,  ch.  20,  f  22,  1  IT.  S.  Stats,  at  Lai^ge,  85. 
.    3  Stafford  v.  Union  Bank  of  La.  16  How.  135 ;  Catlett  v.  Brodie,  9  Wheat.  553. 

*  Brockett  v.  Brockett,  2  How.  238. 

«  Martin  v.  Hanter,  1  Wheat.  304,  361. 

*  Boyce  r.  Grundy,  6  Pet.  777. 

^  Stockton  V,  Bishop,  2  How.  74. 

T  Hogan  V.  Boss,  11  How.  294. 

B  Brockett  v.  Brockett,  2  How.  238.    See  also,  Wylie  v,  Coxe,  14  How.  1. 

»  Act  of  1794,  ch.  3,  1  U.  S.  Stats,  at  Large,  404. 

^^  Hudgitts  V,  Kemp,  18  How.  530, 537.  In  England  the  practice  was  formerly,  after  a 
party  had  appealed,  for  him  to  pray  "  apostles  "  from  the  judge,  i.  c.,  short  letters  dis- 
missory,  signed  by  the  judge,  stating  shortly  the  case  and  sentence,  etc.  2  Browne, 
Civ.  &  Adm.  Law,  438.  The  word  "  apostles ''  is  also  used  in  one  of  the  drcnit  coori 
rules  in  New  York,  1  Blatchf.  C.  C.  660. 
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is  taken  in  open  court  no  citation  is  necessary.^  If  not  taken  in 
open  court  a  citation  signed  by  the  judge  of  the  circuit  court  or 
by  a  justice  of  the  supreme  court  must  be  issued,  citing  the  ad- 
verse party  to  appear  at  the  supreme  court  on  th^first  day  of 
the  next  succeeding  terra.^  If  the  appeal  is  taken  after  the  com- 
mencement of  the  term  of  the  supreme  court,  the  appellant  is  not 
bound  to  file  the  record  until  the  next  term,  and  until  the  record 
is  filed,  the  court  cannot  order  the  appeal  to  be  dismissed.'  ' 

The  citation  must  be  signed  by  the  judge,  and  not  by  the 
clerk,^  and  it  should  name  all  the  parties  to  the  suit,^  and  it  should 
be  served  before  the.  commencement  of  the  term,^  and  it  has  been 
said  that  if  thirty  days  will  not  elapse  before  the  commencement 
of  the  term,  the  respondent  is  not  obliged  to  be  ready  for  the 
argument  before  the  thirty  days  have  elapsedJ  And  in  1803,  a 
rule  was  passed  to  this  effect,  but  this  rule  is  omitted  in  the  new 
rules,  and  there  seems  to  be  no  rule  which  applies  to  this  case.^ 

The  citation  should,  we  presume,  be  served  personally,  either 
on  the  appellee  or  his  attorney  of  record,  and  the  latter  cannot, 
after*  the  decision  in  the  court  below  is  given,  withdraw  his  name 


^  Reily  v.  Lamar,  2  Cranch,  344 ;  Brockett  v.  Brockett,  2  How.  238. 

s  Hamilton  v.  Moore,  3  Dall.  371 ;  Yillabolos  v.  United  States,  6  Hovr.  81 ;  United 
States  V.  Carry,  6  How.  106 ;  Steamer  Yiiginia  v.  West,  19  How.  182. 

'  Stafford  v.  Union  Bank  of  Louisiana,  16  How.  135; 

«  United  States  v.  Hodge,  3  How.  534 ;  ViUabolos  v.  United  States,  6  How.  81, 90. 

'  Smyth  V,  Strader,  12  How.  327.  In  Louisiana  it  is  the  practice  for  the  name  of  the 
httsband  to  be  put  in  the  petition  when  a  suit  is  brought  by  the  wife.  This  is  done  to 
signify  the  assent  of  the  husband  to  the  snit,  but  he  is  not  considered  a  party  to  it,  aad 
is  not  responsible  for  costs^  Under  these  circumstances  it  has  been  held  that  calling  in 
the  citation  one  of  the  parties  A.  B.  wife'  of  C.  D.,  when  she  was  wife  of  £.  F.  was  not 
a  fatal  error.    Peale  v.  Phipps,  8  How.  256. 

«  Yeaton  v,  Lenox,  7  Pet.  220. 

"^  Lloyd  V.  Alexander,  1  Cranch,  365.  See  also.  Wood  v,  Lide,  4  Cranch,  180.  In 
Welsh  V.  Mandeyille,  5  Cranch,  321,  the  court  refused  to  take  up  a  case  without  the 
«  coDsent  of  both  parties,  during  the  term,  the  citation  not  baring  been  senred  thirty  days 
before  the  commencement  of  the  term. 

^  The  sixteenth  rule,  passed  in  1803, 1  How.  xxvi,  provided  that  when  the  writ  of 
error  issued  within  thirty  days  before  the  meeting  of  the  court,  the  defendant  in  error 
could  enter  his  appearance  and  proceed  to  trial,  otherwise  the  cause  must  be  continoed. 
The  ninth  rule,  of  1858,  which  provides  for  the  manner  of  docketing  and  dismissing 
causes,  which  we  cite  post,  p.  765,  makes  no  provision  for  this  case,  nor  do  any  of  the 
^  rules  upon  which  it  was  founded.  The  old  rules  are  revised  and  corrected  in  21  How., 
and  renumbered,  but  they  are  not  expressly  repealed,  and  the  rule  of  1803  may  yet 
be  in  force. 
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to  avoid  service.^  And  in  one  case  where  a  female  Teamed  after 
judgment,  it  was  held  that  the  service  of  the  citation  upon  her 
husband  was  sufficient'  The  appellee  should,  if  no  citation 
is  served  upon  him,  or  if  one  is  served  in  any  way  irregularly,  at 
the  term  when  the  appeal  is  entered,  move  that  the  appeal  be 
dismissed,  because  if  an  appearance  is  entered  for  him,  and  no 
motion  is  made  at  that  term,  the  irregularity  will  be  considered 
as  waived.* 

The  issue  and  service  of  the  citation  form  no  part  of  the 
record  of  the  court  below,  and  may  be  proved  aliunde,^ 

Where  the  record  states  the  appeal  to  have  been  made  in 
open  court,  no  evidence  is  admissible  dehors  the  record  to  show 
the  contrary,  but  the  proper  course  is,  if  the  record  is  incorrect  or 
defective  to  obtain  a  correct  record  on  a  ceriioraru^ 

An  appeal  may  be  taken,  as  we  have  seen,  at  any  time  within 
five  years,  after  the  decree  is  rendered  in  the  court  below,  and  it 
has  been  held  in  the  case  of  a  writ  of  error  that  the  writ  must  be 

■ 

filed  in  the  supreme  court  before  the  expiration  of  that  time, 
although  it  is  issued  from  the  circuit  court  in  season.^  Whether 
the  same  construction  would  apply  to  an  appeal  may  perhaps 
be  doubted ;  and  in  one  case  it  was  held  that  an  appeal  prayed 
fqr  and  allowed  within  five  years  was  valid,  although  the  security 
was  not  given  until  after  that  time,  the  mode  of  taking  the  security 
and  of  perfecting  it  being  considered  to  be  within  the  discretion 
of  the  court  below.''  If  the  suit  is  dismissed  for  any  irregularity 
in  the  manner  of  taking  the  appeal,  another  appeal  may  be 
taken  at  any  time  within  the  five  years,  but  this  appeal  must  be 


1  United  States  r.  Curry,  6  How.  J06. 

*  Fairfax  v.  Fairfax,  5  Crancli,  19. 

*  McDonogh  v.  Millaodon,  3  How.  693;  Backingham  v.  McLean,  13  How.  150. 

*  Inncraritj  v.  Byrne,  5  How.  295.     See  also,  Hadgihs  v,  Kemp,  18  How.  530,  537. 
^  Hadgins  v.  Kemp,  18  How.  530.     To  obtain  a  certiorari  for  a  dimination  of  the 

record,  a  motion  must  be  made  in  writing,  and  the  facts  on  which  it  is  founded  must, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit  And  all  motions  for  certio- 
rari must  be  made  at  the  first  term  of  the  entry  of  the  cause ;  otherwise  the  same  will 
not  be  granted  unless  upon  special  cause  shown  to  the  court,  satisfactorily  accounting 
for  the  delay.    Rule  14,  21  How.  x. 

^  Brooks  V,  I^orris,  11  How.  204. 

7  The  Dos  Hermanos,  10  Wheat.  306.  It  wonld  seem  from  this  case  that  the  case 
could  not  have  been  entered  in  the  supreme  court  until  after  the  expiration  of  the  five 
years.  And  wo  think  it  clear  that  an  appeal  taken  any  time  within  the  five  years  is 
valid. 
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prosecuted  at  the  term  of  the  supreme  court  next  succeeding 
such  appeaL^ 

But  if  an  appeal  has  been  dismissed,  the  same  case  cannot  be 
docketed  again  without  another  appeal.^ 

The  mode  of  entering  cases  in  the  supreme  court,  and  the 
effect  of  a  desertion  of  an  appeal  we  have  before  considered^' 
and  only  remark  here  that  the  rule  of  1853  has  been  alter^  in 
some  respects  by  a. rule  passed  at  the  December  term,  1858, 
which  we  give  in  the  Appendix,  instead  of  the  rule  of  1853. 

Besides  the  bond  given  in  the  circuit  court  the  appellant  is 
obliged  to  give  to  the  clerk  of  the  supreme  court  a  bond  with 
competent  security  to  secure  his  fees,  in  the  penalty  of  two  hun- 
dred dollars,  or  a  deposit  of  that  amount  to  be  placed  in  the  bank 
subject  to  his  draft.^  By  a  rule  passed  in  1823,^  it  was  provided 
that  no  cause  would  be  afterwards  heard  until  a  complete  record, 
containing  in  itself,  without  references  aliunde^  all  the  papers, 
exhibits,  depositions,  and  other  proceedings  which  are  necessary 
to  the  hearing  in  the  supreme  court,  should  be  filed.  By  an  act 
£)f  1853,  it  was  declared  that  in  equity  and  admiralty  causes  only 
such  orders  and  memorandums  as  may  be  necessary  to  show  the 
jurisdiction  of  the  court  and  the  regularity  of  the  proceedings 
shall  be  entered  on  the  final  record ;  and  in  case  of  an  appeal, 
copies  of  the  proofs,  and  of  such  entries  and  papers  on  file  as 
may  be  necessary  on  hearing  of  the  appeal,  may  be  certified  np 
to  the  appellate  court.*  The  rule  of  1823  is,  however,  reenacted 
by  the  eighth  new  rule  of  1858.^  Some  other  peculiarities  of 
practice  in  the  supreme  court  may  be  found  in  their  general  rales, 
which  are  printed  in  the  21st  of  Howard. 


1  Teaton  v,  Lenox,  8  Pet.  123 ;  United  States  v.  Cnny,  6  How.  106 ;  Hogan  r. 
Boss,  11  How.  294;  Steamer  Virginia  v.  West,  19  How.  182. 

^  Rogers  v.  Law,  21  How.  526. 

>  See  ante,  p.  532. 

^  Rule  10,  21  How.  viii.  Li  Owings  v.  Tieman,  10  Pet.  24,  a  motion  was  made  to 
docket  the  cause,  and  at  the  same  time  a  motion  was  made  to  dismiss  it  because  no 
bond  was  filed.  The  court  allowed  the  cause  to  be  docketed  apd  granted  further  time 
to  the  parties  in  which  to  file  the  bond.  But  if  the  bond  is  not  filed  at  the  first  term, 
although  the  court  will  allow  the  cause  to  be  entered  at  a  subsequent  term,  yet  they  will 
not  allow  it  to  be  entered  as  of  the  former  term,  although  both  parties  consent  to  its 
being  done.    Van  Rensselaer  v.  Watts,  7  How.  784. 

B  Thirty-first  Rule,  1  How.  xxxi. 

•  Act  of  1853,  ch.  80,  S  1,  10  U.  S.  Stats,  at  Large,  163. 

7  21  How.  Til. 


APPENDIX 


63 


752  APPENDIX. 

party  arrested  hj  bond  or  stipalation,  upon  condition  that  he  will  appear 
in  the  suit  and  abide  by  all  orders  of  the  court,  interlocutory  or  final,  in 
the  cause,  and  pay  the  money  awarded  by  the  final  decree  rendered  there 
in  the  court,  to  which  the  process  is  returnable  or  in  any  appellate  court 
And  upon  such  hood  or  stipulation,  summary  process  of  execution  msj 
and  shall  be  issued  against  the  principal  and  sureties  by  the  court  to 
which  such  process  is  returnable  to  enforce  the  final  decree  so  rendered,  or 
upon  appeal,  by  the  appellate  court 

IV. 

In  all  suits  in  persanamy  where  goods  and  chattels,  or  credits  and  effects 
are  attached  under  such  warrant  authorizing  the  same,  the  attachment  maj 
be  dissolved  by  order  of  the  court  to  which  the  same  .warrant  is  retaroa- 
ble,  upon  the  defendant,  whose  property  is  so  attached,  giving  a  bond  or 
stipulation  with  sufficient  sureties  to  abide  by  all  orders,  interlocutory  or 
final,  of  the  court,  and  pay  the  amount  awarded  by  the  final  decree  ren- 
dered in  the  court  to  which  the  process  is  returnable,  or  in  any  i^pellate 
court ;  and  upon  such  bond  or  stipulation,  smnmary  proce^  of  ezecatioD 
shall  and  may  be  issued  against  the  principal  and  sureties  by  the  court  to 
which  such  warrant  is  returnable,  to  enforce  the  final  decree  so  rendered, 
or  upon  appeal,  by  the  appellate  court     * 

V- 

Bonds  or  stipulations  in  admiralty  suits  may  h%  given  and  taken  in 
open  court,  or  &t  chambers,  or  before  any  commissioner  of  the  court,  who 
is  authorized  by  the  court  to  take  affidavits  of  bail  and  depositions  in 
cases  pending  before  the  court. 

VI. 

In  all  suits  in  personam,  where  bail  is  taken,  the  court  may,  upon  mo- 
tion for  due  cause  shown,  redtice  the  amount  of  the  sum  contained  in  the 
bond  or  stipulation  therefor :  and  in  all  cases  wh^re  a  bond  or  stipulation- 
is  taken  as  bail,  or  upon  dissolving  an  attachment  of  property  as  afi>re8aid, 
if  either  of  the  sureties  shall  become  ins61vent  pending  the  suit,  new 
sureties  may  be  required  by  the  order  of  the  court  to  be  given,  upon  mo- 
tion and  due  proof  thereof. 

vn. 

In  suits  inpersonaniy  no  warrant  of  arrest,  either  of  the  person  or  prop- 
erty of  the  defendant,  shall  issue  for  a  sum  exceeding  five  hundred  doUarS} 
unless  by  the  special  order  of  the  court  upon  affidavit  or  other  proper 
proof  showing  the  propriety  thereof. 


J 
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.  In  all. suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  fumittfre, 
boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel,  furniture', 
boats,  or  other  appurtenances  are  in  the  possession  or  custody  of  ^7  third 
person,  the  court  may,  after  a  due  monition  to  such  third  person,  and  a 
hearing  of  the  cause,  if  anj,  why  the  same  should  not  be  delivered  over, 
award  and  decree  that  the  same  be  delivered  into  the  custody  of  the  mar- 
shal or  other  proper  officer,  if  upon  the  hearing  the  same  is  required  by 
law  and  justice. 

IX. 

In  all  cases  of  seizure  and  in  other  suits  and  proceedings  in  rem,  the 
process,  unless  otherwise  provided  for  by  statute,  shall  be  by  a  warrant  of 
arrest  of  the  ship,  goods,  or  other  thing  to  be  arrested,  and  the  marshal 
shall  thereupon  arrest  and  take  the  ship,  goodi^  or  other  thing  into  his  pos- 
session for  safe  custody ;  and  shall  cause  public  notice  thereof  and  of  the 
time  assigned  for  the  return  of  such  process  and  the  hearing  of  the  cause, 
to  be  given  in  such  newspaper  within  the  district  as  the  district  court  shall 
order,  and  if  there  is  no  newspaper  published  therein,  th^n  in  such  other 
public  places  in  the  district  as  the  court  shall  direct. 

X. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the  same 
are  perishable,  or,  are  liable  to  deterioration,  decay,  or  injury  by  being 
detained  in  custody,  pending  the  suit,  the  court  may,  upon  the  application 
of  either  party,  in  its  discretion  order  the  same,  or  so  much  thereof  to  be 
sold,  as  shall  be  perishable  or  liable* to  depreciation,  decay,  or  injury,  and 
the  proceeds  or  so  much  thereof  as  shall  be  a  full  security  to  satisfy  in 
decree  to  be  brought  into  cour^'to  abide  the  event  of  the  suit;  or  the 
court  may,  upon  the  application  of  the  claimant,  order  a  delivery  thereof 
to  him  upon  a  due  appraisement  to  be  had  under  its  direction,  either  upon 
the  claimant's  depositing  in  court  so  much  money  as  the  court  shall  order, 
or  upon  his  giving  a  stipulation  with  the  sureties  Sn  such  sum  as  the  court 
shall  direct  to  abide  by  and  pay  the  money  awarded  by  the  final  decree 
rendered  by  the  court  or  the  appellate  court,  if  any  appeal  intervenes,  as 
the  one  or  the  other  course  shall  be  ordered  by  the  court 

XI.    . 

In  like  manner  where  any  ship  shall  be  arrested,  the  same  may,  upon 
the  a))plication  of  the  claimant,  be  delivered  to  him  upon  a  due  appraise- 
ment to  be  had  under  the  direction  of  the  court,  upon  the  claimant's  de- 
positing in  court  so  much  money  as  the  court  shall  order,  or  upon  his 
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XXII. 

All  informations  and  libels  of  information  upon  seizures  for  any  breach 
of  the  revenue  or  navigation  or  other  laws  of  the  United  States,  shall  state 
the  place  of  seizure,  whether  it  be  on  land,  or  on  the  high  seas,  or  on 
navigable  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States ;  and  the  district  within  which  the  property  is  brought  and 
where  it  then  is.  The  information  or  libel  of  information  shall  also  pro- 
pound in  distinct  articles  the  matters  relied  on  as  grounds  or  causes  of 
forfeiture,  and  aver  the  same  to  be  contrary  to  the  form  of  the  statute  or 
statutes  of  the  United  States  in  such  case  provided,  as  the  case  may- re- 
quire, and  shall,  conclude  with  a  prayer  of  due  process  to  enforce  the  fo^ 
feiture  and  to  give  notice  to  all  persons  concerned  in  interest  to  appear 
and  show  cause  at  the  return-day  of  the  process  whj  the  forfeiture  should 
not  be  decreed. 

xxin. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the  nature  of 
the  cause,  as  for  example,  that  it  is  a  cause  civil  and  maritime,  of  con- 
tract, or  of  tort  or  damage,  or  of  salvage,  or  of  possession,  or  otherwise,  as 
the  case  may  be,  and  if  the  libel  be  %n  rem,  that  the  property  is  within  the 
district;  and  if  %n  personam,  the  names  and  occupations  and  places  of 
residence  of  the  parties.  The  libel  shall  also  propound  and  articulate  in 
distinct  articles  the  various  allegation  of  facts,  upon  which  the  libellant 
relies  in  support  of  his  suit,  so  that  the  defendant  may  be  enabled  to 
answer  distinctly  a'tid  separately  the  seiveral  matters  contained  m  each 
'  article ;  and  it  shall  conclude  with  a  pi^yer  of  the  process  to  enforce  bis 
rights  in  rem,  or  in  personam  (as  the  case  may  require),  and  for  such 
relief  and  redress  as  the  court  is  competent  to  give  in  the  premises.  And 
the  libellant  may  further  require  the  defendant  to  answer  on  oath  all 
interrogatories  propounded  by  him  touching  all  and  singular  the  allega- 
tions in  the  libel  at  the  close  or  conclusion  thereof. 

XXIV. 

I 

In  all  informations  and  libels  in  causes  of  admiralty  and  maritime  juris- 
diction^ amendments  in  matters  of  form  may  be  made  at  any  time  on 
motion  to  the  court  as  of  course.  And  new  counts  may  be  filed  and 
amendments  in  matters  of  substance  may  be  made  upon  motion  at  any 
time  before  the  final  decree  upon  such  terms  as  the  court  shall  impose. 
And  where  any  defect  of  form  is  set  down  by  the  defendant  upon  special 
'  exceptions,  and  is  allowed,  the  court  may,  in  granting  leave  to  amend, 
impose  terms  upon  the  libellant 
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XXV. 

In  all  cases  of  libels  in  personam^  the  court  may  in  its  discretion,  upon 
the  appearance  of  the  defendant,  where  no  bail  has  been  taken  and  no 
attachment  of  property  has  been  made  to  answer  the  exigency  of  the  suit, 
require  the  defendant  to  gire  a  stipulation  with  sureties  in  such  sum' as 
the  court  shall  direct,  to  pay  all  costs  and  expenses,  which  shall  be 
awarded  against  him  in  the  suit  upon  the  final  adjudication  thereof,  or  by 
any  interlocutory  order  in  the  process  of  the  suit. 

XXVI. 

In  suits  in  rem,  the  party  claiming  the  property  shall*  verify  his  claim 
on  oath  or  solemn  affirmation,  stating  that  the  claimant,  by  whom  or  on 
whose  behalf  the  claim  is  made,  is  the  true  and  bond  fide  owner,  and  that 
no  other  person  is  the  owner  thereof.  And  where  the  claim  is  put  in  by 
an  agent  or  consignee,  he  shall  also  make  oath,  that  he  is  duly  authorized 
thereto  by  the  owner,  or  if  the  property  be  at  the  time  of  the  arrest  in  the 
possession  of  the  master  of  a  ship,  that  he  is  the  lawful  bailee  thereof  for 
the  owner.  And  upon  putting  in  such  claim,  the  claimant  shall  file  a 
stipulation  with  sureties  in  such  sum  as  the  court  shall  direct,  for  the  pay- 
ment of  all  costs  and  expenses  which  shall  be  awarded  against  him  by  the 
final  decree  of  the  court,  or  upon  an  appeal,  by  the  appellate  court. 

XXVII. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether  in  rem 
or  in  personam^  the  answer  of  the  defendant  to  the  allegations  in  the  libel 
shall  be  on  oath  or  solemn  affirmation ;  ^  and  the  answer  shall  be  full  and 
explicit  and  distinct  to  each  separate  article  and  separate  allegation  in  the 
libel,  in  the  same  order  as  numbered  in  the  libel;  and  shall  also  answer 
in  like  manner  each  interrogatory  propounded  at  the  close  of  the  libel. 

XXVIII. 

The  libellant  may  except  to  the  sufficiency  or  fulness  or  distinctness  or 
relevancy  of  the  answer  to  the  articles  and  interrogatories  in  the  libel ; 
and  if  the  court  shall  adjudge  the  same  exceptions  or  any  of  them  to  be 
good  and  valid,  the  court  shall  order  the  defendant  forthwith  within  such 
time  as  the  court  shall  direct,  to  answer  the  same,  and  may  further  order 
the  defendant  to  pay  such  costs  as  the  court  shall  adjudge  reasonable. 

^  This  does  not  apply  to  cases  where  the  sam  or  valae  in  dispute  does  not  exceed 
$50,  unless  the  judge  of  the  district  court  shall,  for  the  purposes  of  justice,  so  prescrihe:. 
Se^  post,  p.  762. 

VOL.  n.  64 
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XXIX. 

.  If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the  libel 
upon  the  retum-daj  of  the  process,  or  other  day  assigned  bj  the  cooit^ 
the  court  shall  pronounce  him  to  be  in  coptnmacj  and  default,  and  there- 
upon the  libel  shall  be  adjudged  to  be  taken  pro  c<mfes90  against  him,  aod 
the  court  shall  proceed  to  hear  the  cause  ex  parte  and  adjudge  therein  as 
to  law  and  justice  shall  appertain.  But  the  court  may  in  its  discretion 
set  aside  the  default,  and  upon  the  application  of  the  defendant,  admit 
him  to  make  answer  to  the  libel  at  any  time  before  the  final  hearing,  and 
decree,  upon  his  payment  of  all  the  costs  of  the  suit  up  to  the  time  of 
granting  leave  therefor. 

XXX. 

In  all  cases  where  the  defendant  answers,  but  does  not  answer  fblly 
and  explicitly  and  distinctly  to  all  the  matters  in  any  article  of  the  libel, 
and  exception  is  taken  thereto  by  the  libellant,  and  the  exception  is 
allowed,  the  court  may,  by  attachment,  compel  the  defendant  to  make 
further  answer  thereto,  or  may  direct  the  matter  of  the  exception  to  be 
taken  pro  confesso  against  the  defendant  to  the  full  purport  and  effect  of 
the  article  to  which  it  purports  to  answer,  and  as  if  no  ai&wer  had  bees 
put  in  thereto. 

XXXI. 

The  defendant  may  object  by  his  answer  to  answer  any  allegation  or 
interrogatory  contained  in  the  libel  which  will  expose  him  to  any  prose- 
cution or  punishment  for  a  crime,  or  for  any  penalty  or  any  forfeiture  of 
his  property  for  any  penal  offence. 

xxxn. 

The  defendant  shall  have  a  right  to  require  the  personal  answer  of  the 
libellant  upon  oath  or  solemn  affirmation  to  any  interrogatories  which  be 
may  at  the  close  of  his  answer  propound  to  the  libellant,  touching  any 
matters  charged  in  ihe  libel,  or  touching  any  matter  of  defence  set  up  in 
the  answer,  subject  to  the  like  exception  as  to  matters  which  shall  expose 
the  libellant  to  any  prosecution  or  punishment  or  forfeiture  ^as  is  provided 
in  the  31st  Rule.  In  default  «f  due  answer  by  the  libellant  to  such 
interrogatories,  the  court  may  adjudge  the  libelluit  to  be  in  default  and 
dismiss  the  libel,  or  may  compel  his  answer  in  the  premises  by  attach- 
ment, or  take  the  subject-matter  of  the  interrogatory  pro  confesso  in  favor 
of  the  defendant,  as  the  court  in  its  discretion  shall  deem  most  fit  to  pro* 
mote  public  justice. 
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XXXIII. 


Where  either  the  libellant  or  the  defendant  is  out  of  the  country,  or 
unable  from  sickness  or  other  casualty  to  make  an  answer  to  any  inter- 
rogatory on  oath  or  solemn  affirmation  at  the  proper  time,  the  court  may 
in  its  discretion,  in  furtherance  of  the  due  administration  of  justice  dis- 
pense therewith,  or  may  award  a  commission  to  take  the  answer  of  the 
defendant  when  and  as  soon  as  it  may  be  practicable. 

XXXIV. 

If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and  mari- 
time jurisdiction  in  rem^  for  his  own  interest,  and  he  is  entitled,  according 
to  the  course  of  admiralty  proceedings,  to  be  heard  for  his  own  interest 
therein,  he.  shall  propound  the  matter  in  suitable  allegations,  to  which  if 
admitted  by  the  court,  the  other  party  or  parties  in  the  suit  may  be 
required  by  order  of  the  court  to  make  due  answer ;  and  such  further 
proceedings  shall  be  had  and  decree  rendered  by  the  court  therein  as  to 
law  and  justice  shall  appertain.  But  every  such  intervenor  shall  be 
required,  upon  filing  his  allegations,  to  give  a  stipulation  with  sureties  to 
abide  by  the  final  decree  rendered  in  the  cause,  and  to  pay  all  such  costs 
and  expenses  and  damages  as  shall  be  awarded  by  the  court  upon  the 
final  decree,  whether  it  is  rendered  in  the  original  or  appellate  court. 

xixv. 

Stipulations  in  admiralty  and  maritime  suits  may  be  taken  in  open 
court,  or  by  the  proper  judge  at  chambers,  or  under  his  order,  by  any 
commissioner  of  the  court,  who  is  a  standing  commissioner  of  the  court, 
and  is  now  by  law  authorized  to  take  affidavits  of  bail,  and  also  deposi- 
tions in  civil  causes  pending  in  the  courts  of  the  United  States. 

XXXVI. 

Exception  may  be  taken  to  any  libel,  allegation  or  answer  for  sur- 
plusage, irrelevancy,  impertinence  or  scandal,  and,  if*  upon  reference  to  a 
master,  the  exception  shall  be  reported  to  be  so  objectionable,  and  allowed 
by  the  court,  the  matter  shall  be  expunged  at  the  cost  and  expense  of  the 
party  in  whose  libel  or  answer  the  same  is  found. 

X^XVIL 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to 
answer  on  oath  or  solemn  affirmation,  as  to.  the  debts,  credits  or  effects  of 
the  defendant  in  his  hands,  and  to  such  interrogatories  tombing  the  same 
as  may  be  propounded  by  the  libellant ;  and  if  he  shall  refuse  or  neglect 
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80  to  do,  the  court  may  award  compulsory  process  in  personam  against 
him.  If  he  admit  anj  debts,  credits  or  effects,  the  same  shall  be  held  in 
his  hands  liable  to  answer  the  exigency  of  the  suit 

XXXVIII. 

In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other  proceed- 
ings in  rem,  where  freight,  or  other  proceeds  of  property  are  attached  to, 
or  are  bound  by  the  suit,  which  are  in  the  hands  or  possession  of  sluj 
person,  the  court  may,  upon  due  application  by  petition  of  the  party  inter- 
ested, require  the  party  charged  with  the  possession  thereof  to  appear  and 
show  cause  why  the  same  should  not  be  brought  into  court  to  answer  the 
exigency  of  the  suit ;  and  if  no  sufficient  cause  be  shown,  the  court  maj 
order  the  same  to  be  brought  into  court  to  answer  the  exigency  of  the 
suit,  and  upon  failure  of  the  party  to  comply  with  the  order,  may  award 
an  attachment  or  other  compulsive  process  to  compel  obedience  thereto. 

XXXIX       . 

If  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prosecute 
his  suit  according  to  the  course  and  orders  of  the  court,  he  shall  be 
deemed  in  default  and  contumacy,  and  the  court  may,  upon  the  applica- 
tion of  the  defendant,  pronounce  the  suit  to  be  deserted,  and  the  same 
*may  be  dismissed  with  costs. 

XL. 

The  court  may  in  its  discretion,  upon  the  motion  of  the  defendant  and 
the  payment  of  costs,  rescind  the  decree  in  any  suit  in  which  on  account 
of  his  contumacy  and  default,  the  matter  of  the  libel  shall  have  been 
decreed  against  him,  and  grant  a  rehearing  thereof,  at  any  time  within 
ten  days  after  the  decree  has  been  entered,  the  defendant  submitting  to 
such  further  orders  and  terms  in  the  premises  as  the  court  may  direct 

XLI. 

All  sales  of  property  under  any  decree  in  admiralty  shall  be  made  by 
the  marshal  or  his  deputy  or  other  proper  officer  assigned  by  the  court, 
where  the  mai'shal  is  a  party  in  interest,  in  pursuance  of  the  orders  of 
the  court ;  and  the  proceeds  thereof,  when  sold,  shall  be  forthwith  paid 
into  the  registry  of  the  court  by  the  officer  making  the  sale,  to  be  disposed 
of  by  the  court  according  to  law.  ^ 

XLII. 

All  moneys  ]^id  into  the  registry  of  the  court  shall  be  deposited  in 
some  bank  designated  by  the  court,  and   shall  be  so  deposited  in  the 
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name  of  the  court,  and  shall  not  be  drawn  out  except  bj  a  check  or 
checks  signed  hj  a  judge  of  the  court  and  countersigned  hj  the  clerk, 
stating  on  whose  account  and  for  whose  use  it  is  drawn,  and  in  what  suit 
and  out  of  what,  fund  in  particular  it  is  paid.  The  clerk  shall  keep  a 
regular  book  containing  a  memorandum  and  copy  of  all  the  checks  s^ 
drawn  and  the  date  thereof.  ^  * 

XLin. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry  of  the 
court,  shall  have  a  right  by  petition  and  summary  proceeding  to  inter- 
vene per  interesse  suo,  for  a  delivery  thereof  to  him;  and  upon  due 
notice  to  the  adverse  parties,  if  any,  the  court  shall  and  may  proceed 
summarily  to  hear  and  decide  thereon,  and  to  decree  therein  according  to 
law  and  justice;  and  if  such  petition  or  claim  shall  be  deserted,  or  upon 
a  hearing  be  dismissed,  the  court  may  in  its  discretion  award  costs  against 
the  petitioner  in  favor  of  the  adverse  party. 

XLIV. 

In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for  the 
purposes  of  justice,  the  court  may  refer  any  matters  arising  in  the  pro- 
gress of  the  suit  to  one  or  more  commissioners  to  be  appointed  by  the 
court  to  hear  the  parties  and  make  report  therein.  And  such  commis- 
sioner or  -commissioners  shall  have  and  possess  all  the  powers  in  the 
premises  which  are  usually  given  to  or  exercised  by  masters  in  chancery 
in  references  to  them,  including  the  power  to  administer  oaths  to  and 
examine  the  parties  and  witnesses  touching  the  premises. 

XLV. 

.  All  appeals  froni  the  district  to  the  circuit  court  must  be  made  while 
the  court  is  sitting,  or  within  such  other  period  as  shall  be  designated  by 
the  district  court  by  its  general  rules,  or  by  an  order  specially  made  in 
the  particular  suit. 

XLVI. 

« 

In  all  cases  not  provided  for  by  the  foregoing  rules,  the  district  and 
circuit  courts  are  to  regulate  the  practice  of  the  said  courts  respectively, 
in  such  manner  as  they  shall  deem  most  expedient  for  the  due  adminis- 
tration of  justice  in  suits  in  admiralty.     • 

XLVIL 

These  rules  shall  be  in  force  in  all  the  circuit  and  district  courts  of  the 
United  States  from  and  afler  the  first  day  of  September  next     [1845.] 

64* 
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It  is  ordered  by  the  coart,  That  the  foregoing  rules  be  and  they  are 
adopted  and  promulg;ated  as  Rules  for  the  regulation  and  government  of 
the  practice  of  the  circuit  courts  and  district  courts  of  the  United  States 
in  suits  in  admiralty  on  the  instance  side  of  the  courts.  And  that  the 
^porter  of  the  court  do  cause  the  same  to  be  published  in  the  next 
Volume  of  his  reports;  and  that  he  do  cause  such  additional  copies 
thereof  to  be  published,  as  he  may  deem  expedient  for  the  due  informa- 
tion of  the  bar  and  bench  in  the  respective  districts  and  circuits. 


ADDITIONAL   ADMIRALTY   RULES. 

DEC|:MBER  term,   ISoO.    lO  Howabd,  v. 

Ordered^  that  the  following  supplemental  rules  be  added  to  the  rules 
heretofore  adopted  by  this  court  for  regij^lating  proceedings  in  admi- 
ralty. 

In  all  suits  in  personam^  where  a  simple  warrant  of  arrest  issues  and  is 
executed,  bail  shall  be  taken  by  the  marshal  and  the  court  in  those  cases 
only  in  which  it  is  required  by  the  laws  of  the  State,  where  an  arrest  is 
made  upon  similar  or  analogous  process  issuing  from  the  State  courts. 
And  imprisonment  for  debt  on  process  issuing  out  of  the  admiralty  court 
is  abolished  in  all  cases  where  by  the  laws  of  the  State  in  which  the  court 
is  held  imprisonment  for  debt  has  been  or  shall  be  hereafter  abolished 
upon  similar  or  analogous  process  issuing  from  a  State  court 

The  twenty-seventh  rule  shall  not  apply  to  cases  where  the  sum  or 
value  in  dispute  does  not  exceed  fifly  dollars  exclusive  of  costs,  unless  the 
district  court  shall  be  of  opinion  that  the  proceedings  prescribed  by 
that  rule  are  necessary  for  the  purposes  of  justice,  in  the  case  before  the 
court. 

All  rules  and  parts  of  rules  heretofore  adopted  inconsistent  with  this 
order  are  hereby  repealed  and  annulled. 

DECEMBER  TEpM,  1851.    13  Howard,  vi. 

Ordered,  that  further  proof,  taken  in  a  circuit  court  upon  an  admiralty 
appeal,  shall  be  by  deposition,  taken  before  some  commissioner  appointed 
by  a  circuit  court,  pursuant  to  the  acts  of  congress  in  that  behalf,  or  before 
some  officer  authorized  to  take  depositions  by  the  thirtieth  section  of  the 
act  of  congress  of  the  24th  of  September,  1789,  upon  an  oral  examination 
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and  cross-examination,  unless  the  court  in  which  such  appeal  shall  be 
pending,  or  one  of  the  judges  thereof,  shall,  upon  motion,  allow  a  commis- 
sion to  issue  to  take  such  deposition  upon  written  interrogatories  and 
cross-interrogatorieg.  When  such  deposition  shall  be  taken  bj  oral  Ex- 
amination, a  notification  from  the  magistrate  before  whom  it  is  to  be 
taken,  or  from  the  clerk  of  the  court  in  which  such  appeal  shall  be  pend- 
ing, to  the  adverse  party,  to  be  present  at  the  taking  of  the  same,  and  to 
put  interrogatories  if  he  think  fit,  shall  be  served  on  the  adverse  party  or 
his  attorney,  allowing  time  for  their  attendance  after  being  notified,  not 
less  than  twenty-four  hours,  and,  in  addition  thereto,  one  day,  Sundays 
exclusive,  for  every  twenty  miles'  travel. 

Provided^  that  the  court  in  which  such  appeal  may  be  pending,  or  either 
of  the  judges  thereof,  may,  upon  motion,  increase  or  diminish  the  length  of 
notice  above  required. 

Ordered^  that,  when  oral  evidence  shall  be  taken  down  by  the  clerk  of 
the  district  court,  pursuant  to  the  above-mentioned  section  of  the  act  of 
congress,  and  shall  be  transmitted  to  the  circuit  court,  the  same  may  be 
used  in  evidence  on  the  appeal,  saving  to  each  party  the  right  to  take  the 
depositions  of  the  same  witnesses,  or  either  of  them,  if  he  should  so 
elect. 

DECEMBER  TERM,  1854.    17  Howabd,  vi. 

Orderedy  that  the  following  supplemental  rules  be  added  to  the  rules 
heretofore  adopted  by  this  court,  for  regulating  proceedings  in  admi- 
ralty. 

Rule  No.  LII. 

When  the  defendant  in  his  answer,  alleges  new  facts,  these  shall  be 
considered  as  denied  by  the  libellant,  and  no  replication,  general  or  spe- 
cial, shall  be  allowed;  But  within  such  time  after  the  answer  is  filed  a8 
shall  be  fixed  by  the  district  court,  either  by  general  rule  or  by  special 
order,  the  libellant  may  amend  his  bill,  so  as  to  confess  and  avoid,  or 
explain  or  add  to  the  new  matters  set  forth  in  the  answer ;  and  within 
such  time  as  may  be  fixed  in  like  manner,  the  defendant  shall  answer 
such  amendments. 

Rule  No.  LIII. 

The  clerks  of  the  district  courts  shall  make  up  the  records  to  be  trans- 
mitted to  the  circuit  courts,  on  appeals,  so  that  the  same  shall  contain  the 
following :  — 

1.  The  style  of  the  court 

2.  The  names  of  the  parties,  setting  forth  the  original  parties,  and 
those  who  have  become  parties  before  the  appeal,  if  any  change  has  taken 
place. 
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8.  If  bail  was  taken,  or  property  was  attached  or  arrested,  the  process 
of  arrest  or  attachment,  and  the  service  thereof,  all  bail  and  stipulations, 
and  if  any  sale  has  been  made,  the  orders,  warrants,  and  reports  relating 
thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libellant,  and  exhibits  not  annexed 
to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  exhibits  not 
annexed  to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  an  assessor  or  assessors  if  excepted  to,  with  the  orders 
of  the  court  respecting  the  same,  and  the  exceptions  to  the  report.  If  the 
report  was  not  excepted  to,  only  the  fact  that  a  reference  was  made  and 
so  much  of  the  report  as  shows  what  results  were  arrived  at  by  the  asses- 
sor, are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal  and  the  action  of  the  district  court 
thereon,  and  no  reasons  of  appeal  shall  be  filed  or  inserted  in  the  tran- 
script. 

The  following  shall  be  omitted :  — 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to,  which  are  merely 
preparatory  for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor,  their  captions 
and  certificates  of  their  being  sworn  to,  unless  some  exception  to  a  depo- 
sition in  the  district  court  was  founded  on  some  one  or  more  of  these  ;  in 
which  case  so  much  of  either  of  them  as  may  be  set  out  In  all  other 
cases  it  shall  be  sufficient  to  give  the  name  of  the  witness,  and  to  copy 
the  interrogatories  and  answers,  and  to  state  the  name  of  the  commis- 
sioner, and  the  place  where,  and  the  date  when,  the  deposition  was  sworn 
to.  And  in  copying  all  depositions  taken  on  interrogatories,  the  answer 
shall  be  inserted  immediately  following  the  question. 

The  clerk  of  the  district  court  shall  page  the  copy  of  the  record  thus 
made  up,  and  shall  make  an  index  thereto ;  and  he  shall  certify  the  entire 
document,  at  the  end  thereof,  under  the  seal  of  the  court,  to  be  a  trans- 
script  of  the  record  of  the  district  court  in  the  cause  named  at  the  begin- 
ning of  the  copy  made  up,  pursuant  to  this  rule ;  and  no  other  certificate 
of  the  record  shall  be  needful  or  inserted. 

It  is  further  ordered,  that  these  rules  be  published  in  the  next  volume 

of  the  reports  of  the  decisions  of  this  court,  and  that  the  clerk  cause  them 

to  be  forthwith  printed  and  transmitted  to  the  several  district  courts. 
Jamuabt  22,  1855. 
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General  Rule,  No.  9. 

DECEMBER  TERM,  1859.    21  Howard. 

[This  rule  has  changed  in  some  respects  the  sixty-third  rule,  passed  December  term, 
1853,  16  Howard.    Th&  changes  are  indicated  in  the  notes.] 

First,  In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be  brought 
to  this  court  from  any  judgment  or  decree  rendered  thirty  days  before 
the  commencement  of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in 
error  or  appellant,  as  the  case  may  be,  to  docket  the  cause,  and  file  the 
record  thereof  with  the  clerk  of  this  court  within  the  first  six  days  of  the 
term ;  and  if  the  writ  of  error  or  appeal  shall  be  brought  from  a  judg- 
ment or  decree  rendered  less  than  thirty  days  before  the  commencement 
of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to 
docket  the  cause  and  file  the  record  thereof  with  the  clerk  of  this  court 
within  the  first  thirty  days  of  the  term ;  and  if  the  plaintiff  in  error  or 
appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or 
appellee  may  have  the  case  docketed  and  dismissed  upon  producing  a 
certificate  from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  cause  and  certifying  that  such  writ  of  error  or  appeal 
has  been  duly  sued  out  and  allowed. 

And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to 
docket  the  cause  and  file  the  record  af\er  the  same  shall  have  been  dock- 
eted and  dismissed  uncler  this  rule,  unless  by  order  of  the  court.^ 

Second.  But  the  defendant  in  error  or  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of  the  court ; 
and  if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court,  by  the  plaintiff  in  error  or  appellant,^  within  the  periods  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter  during  the  term  the  case  shall  stand  for 
argument  at  the  term.  » 

Third,  In  all  cases  where  the  period  of  thirty  days  is  mentioned  in  this 
rule,  it  shall  be  extended  to  sixty  days  in  writs  of  error  and  appeals  from 
California,  Oregon,  Washington,  New  Mexico,  and  Utah. 

DISTRICT  COURT  RULES  IN  ADMIRALTY.    MASSACHUSETTS 

DISTRICT. 

In  cases  in  admiralty  in  which  an  appeal  is  permitted  by  law,  an  appeal 


1  In  the  sixty-third  rule,  the  words  "or  consent  of  the  opposite  party,"  were  added. 

*  In  the  sixty-third  rule  this  sentence  read  *''by  either  party  within  the  periods  of 
time  above  limited  and  prescribed  by  this  rule,  thotcase  shall  stand  for  argument  at  the 
term." 


I* 
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may  be  claimed  at  any  time  within  ten  days,  Sundays  inclusive,  from  tbe 
time  of  entering  up  the  final  decree,  and  not  afterwards,  unless  the  court 
for  cause  shown,  shall  prescribe  a  longer  or  shorter  time. 

ADMIRALTY  RULE,  adopted  Juwb  27th,  1855. 

In  suits  in  personam,  where  the  defendant  cannot  be  legally  arrested, 
the  mesne  process  may  be  a  warrant  to  attach  his  goods  and  chattels  to 
the  amount  sued  for,  or  if  such  property  cannot  be  found,  to  attach  his 
credits  and  effects  to  the  amount  sued  for  in  the  hands  of  the  garnishees 
named  therein,  or  by  a  simple  monition  in  the  nature  of  a  summons  to 
appear  apd  answer  to  the  suit  as  the  llbellant  shall  in  his  libel  or  informa- 
tion pray  for  or  elect 


FORMS. 


Much  space  is  generally  devoted  in  works  on  Admiralty  Practice  to 

forms  of  libels  and  answers ;  but  this,  we  think,  is,  to  a  great  extent, 

unnecessary.     The  nan^ative  part  of  each  libel  depends  so  much  on  the 

particular  facts  of  the  case,  that  no  form  can  be  literally  followed,  and 

i  the  commencement  and  close  of  all  libels  and  answers  are  so  similar  to 

!  each  other,  that  we  do  not  deem  it  necessary  to  give  more  than  one  form, 

and  then  state  the  peculiarities  of  the  different  causes  of  action. 
The  libel  is  generally  entitled 

United  States  op  America,  ) 
District.      ) 


To  the  Honorable  Judge  of  the  District  Court  of  the  United 

States,  within  and  for  the  District  of . 

According  to  the  forms  given  in  Dunlflp's  Admiralty  Practice^  and 
which  are  generally  followed  in  Massachusetts,  the  libel  begins  as  fol- 
lows :  "  The  libel  and  complaint  of  A.  B.  of ,  in  the  district  afore- 
said,^ in  a  cause  of  contract.'  And  thereupon  this  libellant  alleges  and 
articulately  propounds  as  follows." 

This  form  of  commencement  is,  perhaps,  not  strictly  grammatical,  and 
we  prefer  the  form  which  seems  to  be  in  use  in  other  districts,  and  which 
we  have  known  used  in  Massachusetts.     This  omits  the  clause,  ''And 


^  If  the  libel  is  in  rem  it  mast  state  that  the  property  is  within  the  district,  and  if  it 
is  in  personam,  the  names  and  occapations  and  places  of  residence  of  the  parties  mast 
be  stated.    2dd  Admiraltj  Rule. 

'  ^  Or  of  tort,  or  damage,  or  of  flutlvage,  or  of  possession,  or  otherwise,  as  the  case 
may  be.    23d  Admiralty  Rale. 
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thereupon  your  libeUant,"  etc.,  and  adds  the  words  "  alleges  as  follows." 
Thus  making  the  libel  allege  instead  of  leaving  the  nominative  without  a 
predicate. 

Another  form  is :  A.  B.  of ,  exhibits  this  his  libel,  etc    And 

thereupon  the  said  A.  B.  alleges  aad  articulately  propounds  as  follows. 

The  following  pleadings  in  a  suit  in  rem  against  a  vessel  for  non- 
delivery of  goods,  will  serve  as  a  guide  for  all  cases  of  contract.  After 
one  of  the  above  headings,  the  libel  would  proceed  as  follows : 

First.  That  on  the day  of ,  185  ,  the  said  ship,  whereof 

A.  B.  was  master,  being  then  in  the  port  of ,  bound  on  a  voyage  upon 

the  high  seas,  and  on  waters  within  the  admiralty  and  mantime  jurisdic- 
tion of  the  United  States  and  of  this  honorable  court,  to  wit,  from  the 

said  port  of to the  libellant  (or  here  give  the  name  of  the 

shipper  of  the  goods,  if  the  libellant  is  not  the  shipper)  being  the  owner 
of  certain  goods  (describe  them),  shipped  them  on  board  the  said  vessel 
in  good  order  and  well- conditioned,  to  be  carried  and  transported  in  said 

ship  to  the  said ,  and  there  to  be  delivered  to  your  libellant,  or  his 

assigns,  in  like  good  order,  dangers  of  the  sea  only  excepted,  for  the 

freight  of ;  with per  cent,  primage  and  average  accustomed, 

to  be  paid  by  your  libellant  or  his  assigns.     And  the  said ,  master 

as  aforesaid,  at  the  said  port  of ,  received  said  merchandise,  and 

on  the  day  of y  in  the  year  aforesaid,  signed  two  bills  of 

lading,  and  delivered  the  same  to  the  shipper  of  said  merchandise. 
(Copies  of  the  bills  of  lading  should  be  annexed.) 

Second.   That  on  or  after  the  said day  of  said ,  the  said 

ship  sailed  from  the  port  of for  the  said  port  of ,  at  which 

port  she  duly  arrived  and  now  is ;  but  notwithstanding  your  libellant  has 
been  at  all  times  and  still  is  ready  to  receive  the  whole  of  said  merchan- 
dise in  good  order,  and  on  so  receiving  the  same,  to  pay  the  freight  and 
charges  thereon,  according  to  the  tenor  and  effect  of  the  said  bills  of 

lading,  yet  of  the  value  of dollars,  part  of  the   said 

,  shipped  as  aforesaid,  the  said  master  has  not  yet  delivered,  but 

refuses  so  to  do,  and  owing  to  the  negligent,  improper,  and  careless  man- 
ner in  which  the  said were  partially  transported,  and  for  want  of 

proper  care  on  the  part  of  said  master  and  persons  employed  by  him,  the 

said were  thrown  into  the  water  by  the  bursting  of  the  boiler,  or 

some  portion  of  the  steam  apparatus  of  the  steam-lighter,  which  your 

libellant  avers  was  not  a  danger  of  the  sea,  wherein  the  said  , 

master  as  aforesaid,  was  transporting  said from  the  shore  at  said 

port  of to  said  ship.^     By  reason  of  which  said  casting  of  said 

1  Or,  if  the  goods  are  deliyered  in  a  damaged  condition,  it  is  sufficient  to  state  this 
fact,  setting  forth  the  nature  and  extent  of  the  damage,  and  the  burden  of  proof  is 
then  on  the  respondent  to  show  the  cause  of  the  injuiy. 
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goods  into  the  water,  as  aforesaid,  the  said  master  did  not  transport  to 

said  port  of the  said  (describe  the  goods  not  delivered)  and  has 

so  informed  your  libellant.  Bj  reason  of  which  non-performance  of  the 
terms  of  said  contract,  as  set  forth  in  said  bills  of  lading,  on  the  part  of 
Said  master,  as  hereinbefore  set  forth,  your  libellant  has  sustained  damage 
to  the  amount  of dollars. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this  hon- 
orable court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  accord- 
ing to  the  course  of  this  court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furni- 
ture, and  that  all  persons  claiming  any  interest  therein,  may  be  cited  to 
appear  and  answer  all  and  singular  the  matters  aforesaid,  and  that  this 
honorable  court  would  be  pleased  to  decree  the  payment  of  the  damages 
aforesaid,  with  costs ;  and  that  the  said  vessel  may  be  condemned  and 
sold  to  pay  the  same,  and  that  the  libellant  may  have  such  other  and 
further  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled  to 
receive. 

A.  B. 

,  Proctor  for  liheUant, 

A  second  count  might  be  filed  in  such  a  case,  declaring  on  an  agree- 
ment to  carry  the  goods  by  the  respondents,  independent  of  the  contract 
of  which  the  bill  of  lading  is  the  evidence. 

Th6  claim  may  be  as  follows :  — 


district.  ) 


United  States  of  America: 
District  Court  of  the  United  States.    District. 

IN  ADHIRALTT. 

Libellants,  versus  Ship  . 


And  now  comes  before  said  court, ,  of ,  in  the  district  of 

,  and  CLAIMS  that  the  said  ship is  owned  by  him  the  said 

,  and  (state  names  of  owners)    all   of ,  in  the  district  of 

•,  and  that  according  to  his  best  knowledge  and  belief,  no  other  per- 


son is  owner  thereof:  and  that  he,  the  said  ,  is  the  agent  of  the 

said  other  owners  of  said  ship,  duly  authorized  to  make  this  claim. 

Wherefore  he  prays  that  said  ship  and  appurtenances  may  be  delivered 
to  him,  upon  his  entering  into  such  stipulations  therefor  as  this  honorable 
court  shall  order  in  the  premises. 

(Signed.) . 

■     District,  ss.  *  (Date.)  • 

Sworn  to  by  said y  before  me, 
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ANSWER. 

To  the  Honorable ^  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of . 

The  answer  of y  of , ,  part-owner  of  the  ship 

called  the > — ,  to  the  libel  of against  said  ship. 

First   This  respondent  says  that  in  the  month  of  December  last,  the 

said  ship was  lying  in  said  port  of ,  bound  for ,  and 

that  the  libellant  proposed  and  agreed  to  ship  on  board  thereof  (describe  the 
goods),  upon  the  terms  of  freight  mentioned  in  the  said  libel,  to  be  trans- 
ported and  delivered  to  the  libellants,  the  dangers  of  the  seas  only  excepted. 
But  this  respondent  denies  that  the  whole  amount  of  said  goods  was  ^ver 

shipped  on  board  of  said  vessel,  or  any  larger  amount  than ,  which 

have  been  transported  and  duly  delivered  to  the  libellants,  besides 

hereinafter  mentioned,  which  have  been  tendered  to  the  libellants  or  their 
agent 


Second.  This  respondent  says  that  there  are  no  wharves  at 


where  vessels  of  the  size  of  the  — —  can  lie,  and  that  the  merchandise 
to  be  laden  on  board  of  such  vessels  is  taken  to  then^  on  board  of  lighters 
propelled  by  steam,  and  that  on  the  20th  day  of  said  December,  certain 
goods,  being  part  of  those  agreed  to  be  shipped,  were  put  on  board  of  a 

steam  lighter  called  the  ,  and  while  the  same  were  on  board 

thereof,  the  boiler  thereof  exploded,  and  the  said  goods  were  thrown  into 
the  water,  of  which  part  were  saved  in  a  wet  and  damaged  condition,  in 
consequence  of  which  it  was  necessary  and  expedient  to  sell  them,  and 
they  were  sold ;  part  were  afterwards  put  on  board  of  the  — —  and 

brought  to J  and  have  been  delivered  or  tendered  to  the  libellants  ; 

part  are  in  the  hands  of  the  agent  of  the  libellants  in  ,  for 

account  of  the  libellants,  and  the  rest  were  lost :  the  said  goods  being 
those  referred  to  in  the  said  libel  as  having  been  shipped  on  board  of  the 
said  ship,  and  not  delivered,  which  said  shipment  your  respondent  denies 
ever. to  have  been  made. 

Third.  This  respondent  says  that  the  said  steam  lighter ,  was  a 

steamer  regularly  qualified  and  certified  for  such  business,  duly  licensed 
and  constantly  employed  therein,  and  that  so  far  as  this  respondent  knows 
or  believes,  and  as  he  alleges,  was  fit,  suitable,  and  proper  for  such 
employment,  and  what  is  there  termed  bay-worthy ;  and  if  she  was  not, 
which  the  respondent  does  not  admit  but  denies,  he  still  insists  that  the 
owners  of  said  ship  are  not  in  anywise  responsible  therefor,  or  liable  for 
any  loss  which  may  happen  to  goods  on  board  thereof  intended  to  be 
laden  on  board  of  the  said  ship,  and  being  transported  thereto ;  but  insists 
that  during  the  time  of  such  transportation,  such  goods  are  at  the  risk  of' 
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the  owners  thereof,  and  are  so  considered  bj  the  usage  of  merchants,  and 
that  insurance  is  always  made  thereon  by  the  owners  to  cover  the  same 
while  on  board  of  lighters,  and  that  the  said  goods  were  insured  on  behalf 
of  the  libellants  against  the  risk  of  lighterage,  and  that  the  insurers 
thereon  had  paid  or  agreed  to  paj  the  loss  thereon,  and  that  this  libel  b 
promoted  for  their  benefit  and  at  their  expense. 

Fourth.  This  respondent  further  answering  says:  that  the  employ- 
ment of  steam  lighters  at  said  port  of is  usual,  necessary,  and 

unavoidable,  and  that  in  such  cases  all  perils  peculiar  and  incident  to  that 
particular  kind  of  navigation,  are,  and  ought  to  be,  deemed  perils  of  the 
seas,  for  loss  and  damage,  whereby  the  owners  of  ships  are  not  and  ought 
not  to  be  held  responsible,  inasmuch  as  they  cannot  by  any  care  or  dili- 
gence on  their  part,  or  that  of  their  servants,  or  agents,  prevent  or  guard 
against  the  same,  and  that  the  owners  of  vessels  are  not,  and  ought  not  to 
be  held  bound  to  insure  the  owners  of  goods  against  such  losses,  or  any 
want  of  care,  negligence,  or  defect  in  the  care,  management,  navigation,  or 
construction  of  said  steam  lighters,  because  they  have  no  control  over  the 
same.  And  this  respondent  insists,  that  .if  the  owners  of  said  ship  were 
ever  responsible  for  said  goods,  which  he  wholly  denies,  yet  that  they 
would  not  be  responsible  for  any  loss  or  damage  thereto,  by  reason  of  the 
explosion  of  the  boiler  of  a  steam  lighter,  the  same  being  a  peril  of,  the 
seas,  incident  to  navigation,  in  said  port. 

Fifth.   This  respondent  admits  that  after  the  said  loss  occurred,  to  wit, 

on  said ,  the  master  of  said  ship  signed  two  bills  of  lading,  copies 

of  which  are  annexed  to  the  said  libel,  for  a  certain  number  of  packages 
of  goods,  which  included  those  on  board  of  the  said  lighter  at  the  time  of 
the  said  explosion,  and  of  which,  fourteen  only  were  on  board  of  the  said 
ship  when  said  bills  were  signed.  And  this  respondent  alleges  tliat  the 
said  bills  were  signed  by  said  master  under  a  mistaken  idea  that  he  was 
bound  to  do  so  because  said  goods  had  been  put  on  board  of  the  said 
lighter,  and  under  the  apprehension  and  threat  that  the  vessel  would  be 
arrested  and  detained,  and  loss  and  damage  incurred,  if  he  refused  to  sign 
them.  And  your  respondent  alleges  and  insists,  that  the  master  of  a  ship 
has  no  authority  to  sign  bills  of  lading  for  goods  and  merchandise,  until 
the  same  are  actually  laden  on  board,  and  that  the  owners  of  vessels  are 
not  in  anywise  responsible  on  account  of  bills  so  signed,  unless  the  goods 
are  actually  shipped  on  board  thereof;  and  so  the  owners  of  said  vessel 
are  not  liable  for  any  loss  or  damage  to  said  goods. 

Sixth.  This  respondent  further  insists,  that  if  the  owners  of  vessels  are 
liable  on  contracts  for  the  transportation  of  goods  made  by  the  master 
before  the  goods  are  actually  shipped  on  board  of  the  vessel,  which  he 
does^  not 'admit  but  denies,  yet  that  by  the  maritime  law,  the  vessel  itself 
is  not  and  does  not  become  liable  and  accountable  therefor,  until  the 
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goods  are  actually  laden  on  board  thereof,  and  that  no  suit  against  the 
vessel  can  be  maintained  for  any  loss  or  damage  thereto,  unless  the  goods 
are  on  board  thereof  at  the  time  when  the  same  shall  occur. 

Seventh.  This  respondent  denies  that  by  reason  of  the  matters  and 
things  alleged  in  said  libel,  the  said  libellants  have  sustained  damage  to 
the  amount  of  ■  dollars,  or  any  damage  or  loss  for  which  said  vessel 

is  liable. 

Wherefore  this  respondent  prays  that  the  said  libel  may  be  dismissed, 
and  the  said  vessel  restored  to  him,  and  for  his  costs. 

A.  B. 
C.  D.  Proctor, 

District  (date). 

Signed  and  sworn  to,  before  me, 

'  U.  S.  Commissioner, 

We  may  remark  that  since  the  supreme  court  have  decided  that  there 
is  not  admiralty  jurisdiction  over  the  domestic  commerce  of^  State,  it 
may  be  well  to  negative  the  fact  in  the  libel,  though  we  should  not  con- 
sider it  essential. 

Suit  in  rem  under  Charter-party  for  non-delivery  of  Goods, 

A  libel  in  rem  under  a  charter-party  against  the  vessel,  for  non- 
delivery of  goods,  would  be  very  similar  to  the  above,  and  the  charter- 
party  should  properly  be  annexed  together  with  the  bills  of  lading,  if  any 
are  given. 

Suit  in  personam  for  breach  of  Charter-party  or  of  Contract  of 

Affreightment, 

In  a  suit  in  personam  for  breach  of  either  an  ordinary  contract  of 
affreightment  or  under  a  charter-party,  the  libel  should  set  forth  that  the 
respondents  are  owners  of  the  vessel. 

Suit  in  rem  ybr  Freight, 

A  libel  in  rem  against  goods  for  the  freight  due,  should  set  forth  the 
reception  of  the  goods,  the  arrival  of  the  ship,  the  notice  to  the  consignee 
that  the  goods  were  ready  for  delivery,  and  that  an  opportunity  for 
inspecting  the  goods  was  given,  but  that  the  consignee  would  not  receive 
the  goods,  nor  pay  the  freight,  etc. 

Suit  in  personam  for  Freight. 

A  libel  in  personam  should,  if  against  the  owner  of  the  goods,  allege 
the  performance  of  the  contract  by  a  delivery,  or  offer  of  delivery,  and 
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if  against  the  oonsigDee,  the  libel  Bhotdd  allege  that  the  CQnsignee  had 
received  the  goods. 

Suit  in  rem  for  Repairs  or  Supplies* 

A  libel  in  rem  for  repws  or  supplies  famished  a  foreign  vessel,  should 
state  that  at  the  time  the  repairs  were  made,  or  supplies  furnished,  the 
vessel  was  not  owned  or  enrolled  in  the  State  where  the  supplies  were 
furnished  and  the  repairs  made.  It  should  also  represent  that  on  a  cer- 
tain day  the  vessel  being  at  a  certain  port  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  and  being  unseaworthj,  or  needing 
supplies  or  repairs,  the  libellant  was  requested  by  the  master  to  repair 
the  vessel,  or  furnish  her  with  supplies,  and  that  he  did  so.  The  repairs 
or  supplies  should  be  stated  at  length.  It  should  also  be  alleged  that  the 
repairs  or  supplies  were  furnished  on  the  credit  of  the  ship,  and  were 
necessary  and  suitable,  and  that  the  amount  due  has  not  been  paid. 

Suit  in  personam  for  Repairs  or  Supplies. 

Libels  in  personam  against  the  master  or  owner,  in  cases  of  foreign  or 
domestic  vessels,  are  very  similar  to  those  in  rem^  and  no  difficulty  wiU 
be  found  in  drawing  them. 

Suits  under  Act  of  1845. 

Libels  under  the  Act  of  1845,  conferring  jurisdiction  upon  the  district 
courts  over  the  great  lakes  and  navigable  waters  connecting  the  same, 
should  state  that  the  vessel  is  of  twenty  tons  burden  and  upwards,  that 
she  was  at  the  time  enrolled  and  licensed  for  the  coasting-trade,  and 
employed  in  commerce  between  ports  in  different  States  and  Territories 
upon  the  lakes  or  navigable  waters  connecting  the  same. 

Suits  for  Wages. 

In  suits  for  mariners'  wages,  the  voyage  should  be  accurately  described, 
and  the  hiring,  the  performance  of  duty,  and  the  breach,  should  be  fully 
set  forth.  The  libel  may  also  pray  that  the  respondent  be  ordered  to 
produce  a  copy  of  the  shipping  articles. 

Suits  on  Bottomry  Bonds. 

A  libel  on  a  bottomry  bond,  if  it  is  made  by  the  master,  should  state 
the  necessity  which  occasioned  the  giving  of  the  bond,  and  that  the  mas- 
ter had  no  other  means  of  procuring  means  to  make  the  repairs.  It 
should  also  allege  the  making  of  the  bond,  its  terms,  the  departure  of  the 
vessel,  and  her  safe  arrival  at  the  port  where  the  bond  was,  by  its  terms, 
payable,  and  that  the  amount  of  the  bond  has  not  been  paid.  A  copy  of 
the  bond  should  be  annexed. 
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Suits  for  Salvage. 

In  libels  for  salvage,  when  the  libellants  are  many  in  number,  the 
names  of  the  libellants  may  be  inserted  in  a  paper  annexed.  The  libel 
should  describe  the  position  of  the  vessel  or  property  saved,  the  danger 
it  was  in,  with  some  minuteness  of  detml,  and  the  services  rendered. 

Suits  in  causes  of  Collision. 

The  libel  should  set  forth  the  ownership  of  the  vessel,,  the  voyage  on 
which  she  was  bound,  and  that  she  was  sea-worthy  and  sufficiently  pro- 
vided with  tackle,  apparel,  and  furniture.  It  should  then  state  the  time  and 
place  of  the  accident  as  nearly  as  possible,  the  force  and  direction  of  the 
wind,  the  state  of  the  weather,  and  the  course  the  vessels  were  respec- 
tively steering.  The  position  of  the  crew  on  deck  in  respect  to  the  look- 
out, and  all  measures  which  were  adopted  to  prevent  the  collision  should 
also  be  stated.  It  should  also  aver  that  the  collision  and  loss  were  caused 
wholly  by  the  culpable  carelessness  and  negligence  of  those  on  board  the 
other  vessel,  and  that  they  would  not  have  happened  if  due  caution  and 
proper  diligence  had  been  used  by  those  on  board  the  colliding  vessel, 
and  that  they  were  in  no  way  caused  by  those  on  board  the  vessel  ii\jured. 
The  damage  done  shotkld  then  be  stated,  and  if  the  suit  is  in  rem,  there 
should  be  an  allegation  that  the  property  is  within  the  jurisdiction  of  the 
court 

Suit  in  a  catise  of  Damage  for  an  Assault. 

The  libel  should  state  the  voyage  on  which  the  libellant  was  shipped, 

and  that  during  the  voyage  he  well  and  truly  performed  his  duty,  and 

obeyed  all  the  lawful  commands  of  the  master  and  other  officers  on  board 

the  ship.     Each  injury  received,  or  assault  complained  of,  should  be  then 

set  forth  in  a  distinct  article. 

/ 
Possessory  Suits. 

In  a  possessory  suit  the  libel  should  state  the  ownership  of  the  vessel, 
setting  forth  the  proportion  owned  by  the  libellant,  and  the  reasons  which 
entitle  him  to  the  possession,  and  there  should  be  a  prayer  that  all  docu- 
ments relating  to  the  national  character  of  the  vessel,  be  delivered  up  to 
the  libellant  The  circumstances  which  may  entitle  the  owner  to  the 
possession  are  so  various,  that  no  particular  form  can  be  given. 

Petition  for  the  Sale  of  the  VesseL 

No  particular  form  is  necessary  for  this.  The  libel  should  set  forth  the 
facts  in  extenso  which  render  the  sale  necessary,  and  pray  that  the  court 
order  the  same  to  be  made. 

65* 
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Suits  against  proceeds  in  the  Registry. 

These  should  be  bj  petition,  and  should  state  the  nature  of  the  peti- 
tioner's demand,  and  should  conclude  with  a  prajer  that  the  court  will 
pronounce  for  the  demand,  and  direct  it  to  be  paid  out  of  the  proceeds, 
and  for  such  other  relief  as  the  petitioner  is  in  right  and  justice  entitled 
to,  and  as  the  court  is  competent  to  give.  If  a  claimant  has  appeared, 
there  should  also  be  a  petition  that  he  be  summoned  to  appear  and  show 
cause,  if  any  he  has,  why  the  petition  should  not  be  granted. 


ANSWERS. 

The  manner  of  beginning  and  ending  answers  in  admiralty,  will  be 
seen  from  the  form  that  we  have  before  given.  The  same  form  will  also 
show  the  manner  of  drawing  the  articles  which  state  the  defence,  and  for 
the  matters  which  may  be  set  up  in  defence,  we  refer  to  several  sub- 
jects which  we  have  considered  in  the  body  of  our,  work. 
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A. 

ABATEMENT,  plea  in,  in  admiralty,  709. 
ABANDONMENT.     See  Total  Loss,  334-422. 
ABDUCTION  OF  MINOR,  libel  by  parent  for,  652-653. 
ACCEPTANCE,  of  contract  of  insurance  by  letter,  22-27. 

must  conform  to  offer,  22,  23. 

of  abandonment,  399-401 . 
ACKNOWLEDGMENT,  in  policy  of  receipt  of  premium,  182, 183. 
ACTI#N,  rights  of,  in  insurance,  475-486. 

similar  in  contracts  of  insurance  to  other  contracts,  475. 

but  somewhat  qualified,  475. 

if  policy  Is  not  under  seal,  assumpsit,  475. 

if  under  seal,  debt,  or  covenant,  475. 

in  debt,  plaintiff  may  recover  less  sum  than  demanded  in  writ,  475,  n.  2. 

if  policy  under  seal  expires,  and  is  renewed  by  indorsement  not  under  seal, 
covenant  does  not  lie,  475. 
I.  Who  mat  bring,  476-*79. 

the  insured  by  name,  476. 

A,  if  insured  *'  for  ^hom  it  may  concern,'^  for  benefit  of  all  concerned,  476. 

a  party  interested  but  not  named,  476. 

this  usually  restricted  to  policies  under  seal,  476. 

but  decisions  to  the  oong;ary,  476.  ** 

no  one  unless  interested  in  subject-matter  and  in  policy,  30,  n.  1,  477. 

if  mortgagor  is  insured  for  his  own  benefit,  mortgagee  cannot  sue  either  in  his 
own  name,  or  that  of  mortgagor,  in  law  or  equity,  477. 

if  mortgagor  or  his  lessee  insure  for  benefit  of  mortgagee,  mortgagee  may 
adopt,  477. 

joint  insured  must  sue  jointly,  477. 

and  separate  interest  of  each  may  be  proved,  477. 

but  if  one  only  is  interested  he  may  sue  alone,  477. 

revocation  of  authority  of  plaintiff  to  sue  for  one  party  interested,  does  not 
affect  his  right  to  recover  for  others  interested,  478. 

assignee  must  sue  in  name  of  assignor,  478. 

but  in  own  name  in  case  of  promise  by  insurer  to  him,  478. 

different  rules  in  different  States,  479. 

some  policies  allow  assignee  to  sue  in  his  own  name,  479. 

this  applies  to  assignment  during  continuance  of  risk,  479. 
n.  Against  whom  and  when  it  mat  be  bbought,  479-486. 

in  double  insurance,  against  all,  or  either,  479. 
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ACTION  —  Continued, 

insurer  paying  has  claim  for  contribation  on  othen,  479. 

for  agreement  to  make  oat  and  give  policy,  479. 

tn>Yer,  if  policy  is  made  oat,  479. 

and  if  agent  writes  that  he  has  e6fected  and  has  not,  479. 

bill  in  eqaity,  for  policy  daly  execated,  479. 

or  to  correct  error,  S8,  n.  2,  479. 

insarer  accepting  abandonment  acquires  rights  of  insored  to  subject-matter, 
480. 

but  must  sue  in  name  of  insured,  416,  418,  n.  2,  480. 

some  policies  stipulate  for  payment  at  certain  time  after  proof  of  loss,  480. 

this  means  usual  preliminary  proof,  480. 

and  not  full  legal  evidence  necessary  to  maintain  action,  480. 

if  master  is  prisoner,  less  strict  evidence  than  protest  required,  480. 

insurer  may  waive  this  right,  481. 

refusal  to  pay  not  founded  on  objection  to  proofe,  a  wdver,  481. 

right  of  action  does  not  accrue  till  time  is  elapsed,  481. 

policies  that  provide  that  action  must  be  brought  within  certain  time,  481. 

this  clause  valid,  481. 

clause  that  action  shall  be  brought  in  county  where  insurer  does  business,  not 
valid,  482. 

this  distinction  somewhat  nice,  482.  0 

if  insurer  prevent  insured  from  saing  within  time,  a  waiver  of  clause,  483. 

jurisdiction  of  court  cannot  be  ousted  by  agreement  to  submit  claims  to  arbi- 
tration, 483. 

though  controversy  is  pending  before  arbitrator,  483. 

equity  will  not  enforce  performance  of  agreement  to  refer,  483. 

Jdx  to  compel  party  to  appoint  arbitrator,  483. 

.or  to  compel  arbitrator  to  proceed,  484. 

bat  this  doubted,  484. 

agreement  that  damage  shall  be  first  determined  by  arbitration,  yalid,  484. 

iand  action  for  damages  lies  for  breach,  if  agreement  is  invalid,  485. 

,\[  insurer  take  vessel  to  repair,  a  waiver  of  submission  to  arbitration,  486. 
See  Smt,  663-683. 
ACTUAL  TOTAL  LOBS.    See  Total  Loss,  334-422. 
ADJUSTMENT,  in  insurance,  443-448. 

not  always  essential,  443. 

tno  particular  form  necessary,  443. 

binding  upon  the  parties,  443. 

(Unless  frandulent,  443,  446. 

party  defrauding  cannot  avail  himself  thereof,  443. 

invflJid,  if  made  upon  misrepresentation  or  concealment  of  material  fact,  443. 

.or  npon  mistake  of  fact,  444. 

or  of  law/ 444.  \ 

.insured  ma^  recover  money  paid  under  mistake  of  fisM^  445. 

but  not  if  paid  under  mistake  of  law,  445: 

action  may  be  brought  upon  written  adjustment,  445. 

•or  upon  policy  without  setting  up  adjustment,  445. 

and  adjustment  may  be  offered  in  proof,  445. 

.insured  not  bound  by,  if  presented  by  him  and  insurers  refuse  to  pay  lofls, 
•  445. 

effect  of  clause  as  to  "proof  and  Adjustment  of  the  loss,"  445. 
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ADJUSTliENT  —  Continued, 

if  conditional,  party  setting  up  mnst  prove  perfonnance  of  conditions,  445. 

absolate  on  face,  may  be  shown  by  parol  to  be  conditional,  445. 

foreign,  binding  upon  the  parties,  446. 

if  made  in  good  faith,  according  to  law  of  place  where  made,  446. 

award  of  arbitrators  conclusive  upon  parties  thereto,  446. 

compromise  of  suit  condnsive  upon  parties  thereto,  446. 

insured  settling  for  partial  loss,  without  notice  to  insurer  of  claim  for  salvage, 
cannot  recover  the  salvage  from  insurer,  447. 

payment  on  daim  for  total  loss- equivalent  to,  447. 

one  part-owner  may  elect  to  treat  any  compromise  by  another  part-owner  as 
binding,  447. 

only  binding  as  to  subject-matter  included  therein,  447. 

question  how  far  award  is  executed,  always  open,  447. 

insured  may  recover  for  more  than  total  loss,  447. 

as  for  expenses  properly  incurred  under  provision  of  policy,  448. 

and  contribution  for  average  in  some  cases,  419,  n.,  448. 

insurer  may  be  liable  for  total  loes  after  payment  of  prior  partial  loss,  448. 

if  partial  loss  occur  and  then  total  loss,  the  former  merged  in  latter,  448. 

and  insured  liable  only  for  total  loss,  449. 

unless  expense  was  previously  incurred  in  respect  to  partial  loss,  449. 
ADMINISTRATOR,  policy  goes  to,  on  death  of  insured,  47. 
ADMIRALTY,  jurisdiction  of,  497-515. 

I.  As  DBTElUf  INBD  BT  PlACB,  497-505. 

in  England  confined  to  places  outside  body  of  county,  497. 

and  within  ebb  and  flow  of  tide,  497. 

permanent  where  tide  always  flows,  497. 

between  high  and  low-water  mark,  when  tide  covers  place,  497. 

and  ceasing  when  tide  leaves,  497. 

what  body  of  county  comprehends,  497,  n.  1. 

in  America  conferred  by  statutes,  498. 

and  defined  and  measured  thereby,  499. 

at  first  confined  to  sea  or  waters  within  ebb  and  flow  of  tide,  499. 

then  extended  to  places  where  tide  was  not  strong  enough  to  turn  back  cur- 
rent, 499. 

but  merely  to  cause  regular  rise  and  fall  of  water,  500. 

though  within  body  of  county,  500. 

but  voyage  was  required  to  be  substantially  maritime,  500. 
.  act  of  1845,  extending,  constitutional,  500. 

limitation  to  tide  waters  inapplicable  in  America,  500. 

extends  now  over  waters  navigable  from  the  sea,  501. 

however  remote  from  tide,  501. 

meaning  of  navigable  waters,  502. 

this  depends  on  cireumstances  of  case,  502. 

Welland  canal,  navigable  water,  502,  n.  1.  « 

does  not  extend  to  carriage  of  goods  between  ports  in  same  State,  502,  510, 
642. 
%  act  of  1789  es^tended  to  rivers  navigable  from  sea,  503. 

act  of  1845  to  lakes  and  navigable  waters  connecting  the  same,  503. 

decision  of  supreme  oourt  sustaining  constitutionality  of  Act  of  1845,  misan- 
stood,  503. 

in  mixed  cases,  where  services  are  principally  maritime,  504. 
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ADMIRALTY—  CotUinued. 

word  maritime  now  refers  to  lakes  and  navigable  waters  connecting  same,  as 

well  as  to  ocean  and  tide  rivers,  504. 
liens,  like  those  in  admiralty,  given  bj  local  law,  504,  522,  640. 
and  admiralty  will  enforce,  504. 
so  far  as  appertaining  to  maritime  matters,  505,  640. 
not  to  matters  not  cognizable  in  admiralty,  505. 
so  of  lien  given  by  foreign  government  or  law,  505. 
in  cases  of  prize,  depends  on  subject-matter,  505. 
without  reference  to  place,  505. 

extends  to  captures  on  land  by  cooperation  of  naval  force,  505. 
all  cases  of  prize  within,  505,  n.  3,  509. 

n.    As  DETERMINED  BT   SUBJECT-MATTEB  OF  ACTION,  506-515. 

prior  to  Richard  HI.,  extended  to  all  maritime  contracts,  506. 

and  all  offences  on  high  seas  or  tide  waters,  506. 

conflict  between  common  law  and  admiralty  courts  as  to,  507,  508. 
^  meaning  of  admiralty  and  maritime  jurisdiction,  507. 

settled  by  Marshall,  C.  J.,  Story  and  Washington,  JJ.,  507. 

coequal  with  ancient  English,  508. 

and  embraces  all  maritime  contracts,  torts,  injuries,  and  offences,  508. 

salvage,  bottomry  and  respondentia,  seamen's  wages,  509. 

seizures  under  impost,  navigation,  and  trade  laws,  509. 

prizes,  ransoms,  and  charter-parties,  509. 

contracts  of  affreightment  in  voyages  between  different  States,  510. 

but  not  between  ports  in  same  State,  502,  n.  2,  510,  642. 

contracts  for  conveyance  of  passengers,  510. 

contracts  with  material-men,  511. 

this  now  limited  by  twelfth  admiralty  rule,  505,  n.  1,  511,  n.  1. 

jettisons,  maritime  contributions,  and  averages,  511. 

pilotage,  surveys  of  ship  and  cargo,  511. 

assaults,  damages  and  trespasses  on  high  seas,  511. 

torts  on  tide  waters  within  foreign  ports,  511. 

whether  to  those  on  places  above  tide  waters,  511,  512. 
■  whether  to  policies  of  insurance,  512. 

in  England,  formerly  not  to  petitory  suits,  513. 

but  now  extended  to  them,  513. 

in  America,  petitory  suits  within,  513. 

to  contracts  of  consortship,  wharfage,  and  towage,  514. 

but  not  to  matters  of  account  between  part-owners,  514. 

nor  between  owners  and  general  agent,  for  money  paid  to  their  use,  514. 

nor  to  decree  sale  of  ship  for  unpaid  mortgage,  514. 

nor  to  decree  possession  to  mortgagee,  514. 

nor  to  preliminary  agreement  to  execute  maritime  contract,  515. 
m.  Equity  Jurisdiction  of.     See  Equity  Jurisdiction  and  Practice  of  Courts  of 

Admiralty  649-651. 
IV.  Foreign  Courts  of,  541-547. 

commerce  the  general  subject  of  jurisdiction,  541. 

will  sometimes  enforce  each  other's  decrees,  541.  « 

citizens  of  one  nation  may  sue  in  another,  541. 

will  act  in  matters  belonging  to  international  law,  541,  544. 

as.  in  case  of  bottomry  bonds,  542,  544. 

and  in  seamen's  wages,  542,  544. 


INDEX.  779 

ADMIRALTY  —  Continued. 

if  suit  is  began  bj  consent  of  representative  of  country  of  ship,  542. 
and  sometimes  where  such  consent  cannot  be  had,  542. 
consent  of  foreign  minister  essential  to  exercise  of  discretion,  542,  547. 
this  perhaps  more  necessary  in  America  than  in  England,  546. 
but  consent  not  essential  to  jurisdiction,  542,  547. 
will  not  enforce  mere  foreign  municipal  law,  542. 
although  haying  jurisdiction  over  subject-matter,  542. 
will. not  take  jurisdiction  of  possessory  suits  between  foreigners,  543. 
in  America,  jurisdiction  entertained  in  suits  between  foreigners,  543. 
if  subject  in  dispute  is  of  maritime  nature,  543. 
this  a  question  of  discretion,  543. 

claims  for  salvage  depending  on  international  law,  considered,  544. 
usually  invoked  in  cases  of  seamen's  wages,  544. 
and  cognizance  taken  when  justice  demands,  544. 
as  where  voyage  is  broken  up  at  foreign  port,  544. 
or  seamen  compelled  to  desert  for  cruel  treatment,  545.  • 

or  entitled  to  discharge  for  deviation,  545. 
whether  if  discharged  by  their  own  wish  or  consent,  545. 
not  if  they  leave  before  end  of  voyage,  545. 
and  when  they  could  return  home,  545. 
American  courts  will  enforce  foreign  statute,  if  necessary,  546. 
stipulations  in  shipping  articles  preventing  seamen  from  suing  save  in  home 
port,  inapplicable,  if  voyage  is  broken  up  in  foreign  country,  546. 

V.    JURISDIOTION   OVER  PROCEEDS   IK   ReGISTRT,   548-551. 

power  to  distribute  unquestioned,  548. 

as  to  right  to  decree  proceeds  to  third  parties  unable  to  proceed  against  prop- 
erty in  rem,  548. 

this  not  settled  on  authority,  548. 

in  England  before  late  statute,  material-men  unable  to  enforce  lien  in  admi- 
ralty, 548. 

but  could  receive,  on  petition,  amount  due,  from  surplus  in  registry,  548. 

but  decisions  conflicting,  549. 

mortgagee  not  in  possession  denied  share  of,  549. 

policy  more  liberal  in  America,  549. 

proceeds  delivered  to  party  establishing  lawful  ownership,  549. 

right  limited  to  those  having  lien  on  ship,  550. 

or  other  thing  out  of  which  the  money  came,  550. 
"     may  be  enforced  if  lien  is  waived  by  intendment  of  law,  550. 

or  lost  by  neglect  to  enforce  it  within  proper  time,  550. 

whether  subject  to  claims  of  master,  after  satisfaction  of  liens,  550. 

this  doctrine  held,  even  where  master  can  only  sue  in  personam,  550. 
*     also  in  stevedore's  claim,  550. 

and  in  matters  of  account  between  part-owners,  550. 

but  this  doctrine  unsupported  on  principle  or  authority,  590. 

no  distinction  between  mortgagee  in,  or  out  of  possession,  550. 

but  proceeds  given  to  either  in  preference  to  general  creditor,  550. 

surety  on  bond  or  stipulation  in  admiralty,  entitled  to,  550. 

after  payment  of  claims  for  which  vessel  was  libelled,  550. 

his  right  no  greater  than  that  of  original  debtor,  551. 

and  postponed  to  creditors  having  liens,  551. 
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I.  Rights  and  Dutibs  of  SHip-0¥natBS,  552-559. 

held  in  England  that  party  holding  hill  of  sale,  has  legal  title,  552. 
and  entitled  to  possession  against  all  eqnitable  claims,  553. 
court,  as  to  possession,  lo<^  only  to  legal  title,  553. 
and  no  respect  paid  to  equitable  interests,  513,  n.,  553. 
doubtful  whether  this  would  be  held  in  America,  553. 
and  so  perhaps  in  England,  553. 
but  regular  bill  of  sale  of  much  force,  553. 
legal  ownership  decided  by  bill  of  sale,  554. 
and  equitable  interests  in  claimants  immaterial  thereto,  554. 
distinction  between  petitory  and  possessory  suits  in  England  prerenta  admi- 
ralty decisions  there  from  applying  fully  to  America,  554. 
majority  of  part-owners  may  dispose  of  ship,  555. 
if  they  give  dissenting  minority  security  for  her  saib  return,  555. 
and  if  majority  refuse  to  employ,  minority  may,  555,  558. 
*  possession  given  to  those  desiring  to  employ,  555,  557,  558. 
but  security  for  safe  return  must  be  given,  555. 
in  England  decree  of  possession  refused  to  owner  of  moiety,  556. 
emplojrment  must  not  be  unsafe,  558. 
necessity  of  security  to  those  refusing  to  employ,  558. 
whether  those  refusing  are  entitled  to  freight,  558. 
See  Sale  by  order  of  Admiralty,  643-648. 
n.   CoxTBACTS  OF  Affseightmekt,  559-566. 

same  law  applicable  in  admiralty  whether  goods  are  carried  on  frdgfat  or 

by  charter,  559. 
unless  charterer  hires  vessel  wholly,  and  mans,  equips,  and  sails  her  himself, 

559. 
owner,  in  such  case,  has  no  lien  on  cai^,  559. 
charterer  has  lien,  559. 

ship-owner  has  lien  on  cargo,  for  freight  due,  559. 
this  the  rule  at  law,  and  in  admiralty,  559. 
admiralty  process  more  prompt  and  efiective,  559. 
admiralty  originally  acted  in  personam,  559. 

and  now  action  in  rem  subordinate  to  its  general  authority,  559,  560. 
actual  possession,  by  court,  of  property  libelled,  not  essentia],  560. 
court  may  order  it  into  custody  of  law,  560. 
and  will  presume  it  there,  for  purposes  of  justice,  560. 
ship  has  lien  on  cai^,  561. 
application  of  law  of  lien  to  freight,  liberal,  561. 

diversity  of  opinion  as  to  origin,  nature,  and  prindples  of  this  law,  561-565. 
regarded  in  England  by  common-law  courts  as  conunon-Iaw  lien,  561. 
meaning  of  privUegium,  561. 
does  not  depend  upon  possession,  561. 
lien  at  common  law  requires  possession,  561. 
lien  in  admiralty  not  a  common-law  lien,  562. 
nor  mere  continuance  of  right  of  possession,  562. 
in  part  a  primlegium,  562. 

but  may  by  agreement  be  converted  into  a  lien,  563. 

what  amounts  to  such  agreement,  563,  564.  ^ 

this  is  a  question  of  difficulty,  564. 
delay  of  ship-owner  to  enforce /)n*tn7e^ttfii,  may  destroy,  565. 
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owner  of  cargo  has  lien  on  ship  for  injury  by  fault  of  ship  or  master,  565. 

lien  may  be  sastained  in  admiralty  by  suit  in  rem,  565. 

vessel  regarded  as  pledged  to  owner  from  time  of  misfortune,  565. 

and  this  claim  prior  to  that  of  general  creditors,  565. 

not  defeated  by  sale  in  good  faith  with  transfer  of  possession,  565. 

if  made  before  shipper  could  enforce,  565. 

although  purchaser  was  ignorant  of  lien,  565. 

unless  delay  was  such  as  to  cause  purchaser  to  buy,  565. 

acceptance  of  goods  by  consignee  will  not  defeat,  566. 

nor  receipt  of  delivery  of  goods  in  good  order,  566. 

unless  made  with  knowledge  of  injury,  566. 

or  circumstances  show  intent  to  waive,  566. 

jurisdiction  over  actions  in  personam  for  non-delivery  of  cargo,  566. 
III.  Of  Fbeight  in  Cases  of  Fkizb,  566-572. 

questions  concerning,  belong  to  admiralty,  566. 

neutral  vessel  carrylug  hostile  cargo  may  claim  freight  of  captors,  56>. 

otherwise  if  cargo  is  contraband,  567. 

or  voyage  quasi  contraband,  567. 

or  undertaken  to  relieve  enemy  from  distress  caused  by  war,  568. 

as  by  carrying  on  her  colonial  or  coasting  trade,  568. 

so  if  master  ceases  to  act  as  neutral,  568. 

as  by  spoliation  of  papers,  568. 

capture  equivalent  to  delivery,  566. 

where  captor  possesses  himself  of  right  of  enemy,  568. 

and  prevents  earning  of  freight^  568. 

freight  not  payable  if  ship  is  lost  by  accident,  569. 

or  by  superior  force,  569. 

if  incapacity  to  proceed  fall  on  ship  and  cargo,  loss  divided,  569. 

if  neutral  sail  under  license,  no  freight  allowed  on  goods  not  enumerated 
therein,  569. 

freight  not  earned  unless  goods  are  delivered,  569. 

this  applicable  to  capture,  569. 

if  captor  delivers,  freight  is  earned,  570. 

admiralty  will  not  carefully  consider  expense  and  profit,  570. 

if  captor  injure  goods,  he  is  liable  to  claim  by  way  of  offset,  570. 

if  prize  master  negligently  lose  ship  ordered  to  be  restored,  freight  decreed 
against  captor,  570. 

though  only  part  of  goods  are  saved,  570. 

captor  held  to  pay  freight,  not  bound  by  terms  of  charter-party,  571. 

freight  due  from  vessels  seized  in  port  before  hostilities,  goes  to  the  crown,  571. 

but  owners  may  deduct  money  advanced  for  repairs,  571. 
'    in  capture  and  restitution,  freight  takes  precedence  over  claim  of  captor  for 
expenses,  571. 

but  this  claim  prior  to  that  of  neutral  master  for  expenses,  572. 
ADMIRALTY  PRACTICE.     See  Practice. 
AFFIDAVITS,  admissibility  of,  in  evidence,  721. 
AFFREIGHTMENT,   contracts  of.    See  Admiralty  Jitrisprudence,   principles    of,. 

559-566. 
AGENTS,  32-34,  103,  163-164,  183,  184,  211-214,  420-422,  449-474,  701,  702. 
I.  Imsuraivce  Aoekgt  in  Genebal,  32-34,  449-451. 

insurance  may  be  effected  by,  32,  449. 

VOL.  n.  66 
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acts  of,  bind  principals,  449. 

ratification  of  acts  of,  33,  34. 

representation  and  concealment  by,  163, 164. 

created  by  loss  and  abandonment,  420-422. 

right  of,  to  make  claim  in  admiralty,  701,  702. 

no  acts  of,  bind  principals,  unless  within  scope  of  authority,  express  or 

implied,  450,  451. 
any  lawfnl  acts  of,  may  be  ratified,  S3,  34,  450. 
and  have  same  effect  as  if  done  by  previous  an thority,  450. 
in  England  claims  against,  may  be  set  off  in  payment  of  loss  to  principals,  450. 
and  principals  subrogated  to  rights  of  agent,  450. 
but  different  doctrine  in  America,  450. 
II.  POWBBS  OF,  451-457. 

special  agent  cannot  exceed  authority  however  confeired,  451. 

having  specific  duties  to  perform  cannot  bind  principal  by  acts  without  the 

scope  thereof,  451. 
general  agent  with  private  instructions  limiting  power,  unknown  to  insured, 

may  bind  principal  by  acts  within  scope  of  authority,  452. 
failure  to  give  information  required  by  duty  does  not  invalidate  acts  of,  as  to 

insured,  452. 
of  insurers  have  no  implied  authority  to  dispense  with  specific  rules  of  insurcis 

known  to  insured,  452. 
as  to  notice  to,  being  notice  to  principals,  452,  n.  1. 
authority  of,  arising  from  necessity,  measured  by  that  necessity,  452. 
interest  in  property  carries  with  it  power  of  insuring,  74,  452. 
limited  by  general  principles  of  trust,  453. 
to  seU,  cannot  buy,  453. 

to  buy,  cannot  be  interested  in  sale,  414,  n.  4,  453. 

an  authority  carries  with  it  power  to  do  all  lawful  acts  necessary  to  its  execu- 
tion, 453. 
power  to  effect  insurance  carries  power  to  sign  premium  note,  453. 
and  principal  liable  therefor,  453. 
but  he  cannot  be  sued  thereon  unless  signing  is  with  words  indicating  signing 

as  agent,  182-184,  453. 
authority  to  effect  insurance  carries  authority  to  adjust  loss,  453. 
and  to  make  abandonment,  454. 

authority  of,  to  issue  policy,  determined  by  general  rules  of  agency,  454. 
instrument  conferring  agency  need  not  be  produced,  454. 
agency  may  be  inferred,  454. 

payment  to  broker  of  insured  discharges  insurer,  455. 
if  insured  deliver  policy  to  bn^ker  to  obtain  payment,  455. 
whether  debiting  insurer  with  loss,  and  crediting  insured,  by  broker,  and 

crediting  broker  with  amount  by  insurer,  is  sufficient  payment  to  broker,  455. 
insurer  still  liable,  notwithstanding  transfer,  unless  his  name  is  struck  off 

from  policy,  455. 
if  name  is%truck  off,  no  difference,  if  done  without  assent  of  insured,  455. 
no  good  reason  for  requiring  payment  in  cash,  455. 
broker,  as  soon  as  credited  wiUi  amount  by  insurer,  liable  to  insured  for  money 

had  and  received,  456. 
^o  if  he  receives  acceptance  of  insurer  payable  at  date  later  than  that  at  which 

loss  is  payable,  456. 


INDEX.  783 

AGENTS  —  Continued, 

revocation  of  autbority  after  payment,  before  end  of  time  designated  therefor, 
does  not  render  insurer  liable,  456. 

same  person  may  be  agent  of  both  parties,  456. 

or  general  agent  of  one,  and  special,  of  other,  456,  457. 
m.  Duties  of,  457-465. 

sufficient  knowledge  and  care  impliedly  warranted,  457. 

party  employing,  cannot  demand  more  care  than  he  had  a  right  to  expect,  457. 

meaning  of  reasonable  care  and  ordinary  diligence,  457,  n.  3. 

party  promising,  for  valuable  consideration,  to  effect  insurance,  liable  for  neg- 
lect thereof,  456,  459. 

owner  has,  in  reason,  a  right  to  consider  himself  insured,  458. 

so  if  he  consigns  goods  with  orders,  458. 

or  is  accustomed  to  send  such  orders  and  find  them  complied  with,  458. 

if  orders  to  insure  are  absolute,  insurance  must  be  made  at  any  rate,  459. 

but  agent  need  not  go  out  of  his  vicinity  to  effect,  459. 

bound  to  effect  within  reasonable  time,  459. 

and,  without  special  directions,  in  the  customary  way,  460. 

no  authority  to  effect,  merely  as  agents,  460. 

but  special  circumstances  may  confer  authority,  461. 

this  dependent  upon  usage,  461. 

mere  agency  does  not  confer  full  power  of  substitution,  461. 

if  acts  are  adopted  by  principals,  not  liable  for  loss  by  fraud  of  sub-agents,  461. 

acts  of  sub-agent,  if  merely  ministerial,  bind  principal,  461. 

in  case  of  insolvency  of  insurer,  bound  to  effect  another  insurance,  461. 

insolvency  of  insurers  does  not  dissolve  contract,  461,  n.  5. 

bound  to  follow  instructions,  462. 

but  have  reasonable  discretion  as  to  construction  and  application  thereof,  462. 

and  as  to  expediency  of  exact  compliance  under  special  circumstances,  462. 

instructions  to  insure  one  subject  against  illegal  risk,  no  excuse  for  neglect  to 
insure  another  subject,  463.  - 

if  the  illegality  would  only  have  avoided  policy  pro  tarUo,  463. 

agent  of  insured,  making  abandonment,  may  thereby  become  agent  of  in- 
surer, 420,  463. 

such  agent  cannot  accept  abandonment,  463. 

bound  to  inform  principals  faithfully  of  all  matters  relating  to  duty,  463. 

if  in  possession  of  policy  after  loss,  bound  to  demand  payment,  463. 

and  liable  for  neglect  thereof,  463. 

if  bound  to  do  any  thing,  liable  for  injury  sustained  by  principals  for  neglect 
to  do  it,  463. 

extent  of  injury,  the  limit  of  liability,  464. 

in  case  of  neglect  and  liability  to  principals,  may  deduct  premium,  464. 

if  policy  would  have  been  void  if  instructions  had  been  obeyed,  not  liable  for 
neglect  to  insure,  464,  n.  1. 

nor  if  non-insertion  of  clause,  contrary  to  orders,  did  not  injure  insured,  464, 
n.  1. 

receiving  whole  amount  of  loss  cannot,  as  agents,  dispute  principals'  daim  to 
whole,  464. 

authority  may  be  revoked  prior  to  making  contract,  464. 

bankruptcy  a  revocation  of  authority,  465. 

if  broker  pays  premium  to  insurer,  after  notice  from  principal  that  risk  has 
not  been  run,  he  cannot  recover  it  from  principal,  465. 
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IV.  Rights  of  Insurance  Agents,  465-468. 
to  lien  on  policy f  465-467. 

confined  to  indemnity  for  charges  and  liabilities  on  acconnt  of  policy, 
465. 

unless  extended  by  agreement,  466. 

or  usage  of  place  where  parties  lire,  466. 

or  custom  between  themselyes,  466. 

whether  for  future  or  immature  liabilities,  466. 

lost  by  voluntary  giving  up  of  possession,  466. 

this  must  be  to,  or  for  benefit  of,  principals,  466. 

confined  to  possession,  not  to  use,  466. 

lost  by  pledging  as  their  own,  466i 

but  demand  against  principals  may  be  assigned,  466. 

and  if  holding  policy  as  security  therefor,  may  transfer,  466. 

possession  for  special  purpose,  gives  no  right  to,  466. 

must  produce  policy  in  evidence  against  insurer,  if  requested,  466. 

lost  by  taking  bill  or  note  payable  in  future,  466. 

but  tjhis  depends  upon  intent,  466. 

revives  if  possession  is  regained,  467. 

unless  contrary  intent  is  shown,  467. 

if  ordered  to  insure  and  forward  policy,  no  lien,  467. 

sub-agent  has  none  against  agent  for  balance  of  accounts,  467. 

nor  against  principal,  if  aware  of  agency,  467. 

whether,  if  ignorant  that  he  was  acting  for  agent,  467. 
as  to  right  to  demand  against  insurer  for  purpose  of  set-off,  468. 
thb  depends  upon  local  law  of  set-off,  468. 
if  liable  to  principals,  subrogated  to  their  rights  to  salvage,  468. 
abandonment  to  agent,  if  liable,  necessary  to  make  partial  loss  total,  468. 
paying  loss  guaranteed  by  them,  may  sue  in  name  of  insured,  468. 
if  policy  is  payable  only  to  them,  468. 

or  if  made  in  name  of  agents,  may  sue  in  their  own  name,  468. 
may  be  liable  to  insurer  for  premium,  468. 
IV.  Voluntary  Agents,  469-474. 

A.  Unrequested  and  unremunerated,  469-470. 

contract  may  be  ratified,  469. 

if  purporting  to  be  made  by  them  as  agents,  469. 

and  made  in  good  faith,  469. 

and  ratification  works  no  injustice  to  insurer,  469. 

whether  silence  of  principals  is  adoption  or  rejection,  469. 

this  depends  upon  circumstances  of  case,  469. 

in  general,  a  rejection,  470. 

if  ratified,  may  claim  for  reasonable  expenses,  470. 

and  for  charges  and  commissions,  470. 

unless  services  were  rendered  as  gift,  470. 

if  not  ratified,  no  claim  for  charges,  470. 

B.  Requested  and  unremunet'oted,  470-474. 

principals  liable  without  ratification,  470. 

may  claim  reasonable  expenses  and  compensation,  470,  474. 

unless  services  were  intended  as  gift,  470. 

promising  to  insure,  and  doing  nothing,  not  liable  for  such  neglect,  471. 

but  if  attempting  to  insure,  liable,  471. 
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this  doctrine  open  to  exception,  471-474. 
more  than  mere  beginning  necessary,  471., 
right  to  compensation,  474. 

rights  and  liabilitiee  much  the  same  as  those  of  common  paid  agents,  474. 
AGREEMENT  TO  INSURE.    See  Insurance,  20-24. 
ALIENS,  who  are.    See  Insurcaux,  9-19. 
ALIEN  ENEMIES.    See  Insurance,  4-8. 
ALIEN  FRIENDS,  maj  be  parties  to  contract  of  insurance,  8. 
ALIENATION,  what  is,  within  policy.    See  Policies  of  Insurance,  45-48. 
ALLEGATIONS  amounting  to  warranty,  106. 
"ALL  WHOM  IT  MAY  IT  CONCERN/'  meaning  and  appUcation  of,  29-^2. 

who  may  sue  under,  476. 
ALTERATIONS  IN  POLICY.    See  Policies  of  Insurance,  36-38. 
AMENDMENTS,  in  admiralty,  713-716. 

in  matters  of  form  made  at  any  time,  as  of  course,  on  motion  to  court,  713. 
new  counts  may  be  filed  before  final  decree,  upon  such  terms  as  court  shall 

impose,  713. 
libellant  cannot  amend  by  adding  interest  to  claim,  in  order  to  make  amount 

sufficient  to  justify  appeal,  714. 
in  answer,  in  circuit,  on  appeal  from  district  court,  714,  n.  2. 

leaYC  given,  in  respect  to  matters  of  substance,  with  great  caution,  714,  n.  2. 
if  containing  denial  of  facts  previously  admitted,  roasons  to  be  clearly 

shown  by  affidavit,  714,  n.  2. 
so  in  allegation  of  new  facts  showing  new  defence,  714,  n.  2. 
each  proposed  change  in  answer  to  be  exhibited  separately,  714,- n.  2. 
with  apt  references  to  original  answer,  714,  n.  2. 

respondent  not  allowed  to  require  formal  proof  of  written  documents  ad- 
mitted by  answer  to  be  authentic,  714,  n.  2. 
unless  by  affidavit  denying  signatures,  714,  n.  2. 
and  explaining  former  admission,  714,  n.  2. 
original  documents  not  required  where  copies,  admitted  as  correct,  were 

used  on  previous  trial,  714,  n.  2. 
without  proof  that  originals  were  under  contiol  of  libellant,  714,  n.  2. 
and  can  be  produced  without  causing  delay,  714,  n.  2. 
and  that  production  is  material,  714,  n.  2. 

withdrawal  of  admission  of  matter  of  fact,  on  ground  of  mistake  of  law, 

admissible,  if  ever,  only  under  extraordinary  circumstances,  714,  n.  2. 

answer  cannot  be  enturely  recast,  if  manner  of  so  doing  was  shown  in 

opinion  of  district  court,  so  as  to  shift  burden  of  proof,  714,  n.  2. 
or  to  obtain  other  legal  advantage,  714,  n.  2. 

not  allowed  on  account  of  mere  defect  of  skill  in  drafting  original  answer, 
715,  n. 
form  of  action  cannot  be  changed  by,  715. 
motions  and  petitions  for  adding  and  subtracting  parties,  allowed  with  ftcedom, 

715.  • 

so  for  distribution,  sale,  or  incidental  purposes,  715. 
no  objection,  that  rights  of  sureties  may  be  affected,  715. 
rules  of  court  seldom  interfere  with  proceedings  of  this  kind,  715. 
always  admitted  when  required  by  justice,  715. 
noa|  admitted  in  supreme  court,  716. 
but  supreme  court  may  remand  case  for,  716. 

66* 
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AMERICAN  CLAUSE,  in  ioBnranctf,  96-98. 

ANCHORS,  as  to  dedaction  of  one  third  new  for  old  from  Talae  of,  436. 

ANIMALS,  should  be  insured  as  sach,  200. 

bat  maj  be  covered  as  cargo  if  osoal  export  from  that  place,  200. 
ANSWER,  in  admiralty,  707-712. 

should  correspond  with  libel,  707. 

caption  should  state  court,  judge,  parties,  and  kind  of  case,  707. 

and  answer  libel,  article  hy  article,  707. 

and  each  interrogatoiy  therein,  707. 

in  the  same  order  as  numbered,  707. 

admissions  to  be  unreserved,  707. 

not  hy  way  of  hypothesis,  707. 

belief  may  be  stated  and  then  defence,  707. 

no  rules  similar  to  those  in  special  pleading,  707. 

must  be  precise,  707. 

and  consistent  with  facts,  or  knowledge  of  facts,  708. 

all  facts  to  be  set  forth  in  due  form,  708. 

defendant  may  rest  upon  mere  denial  of  plaintiff's  allegations,  708. 

or  upon  new  matter,  708. 

to  be  verified  by  oath,  708. 

except  where  sum  is  less  than  fifty  dollars,  708. 

this  exclusive  of  costs,  708. 

but  court  may  order  otherwise,  708. 

defendant  may  object  to  respond,  708. 

because  answer  paay  expose  him  to  prosecution  for  crime,  708. 

or  for  penalty  or  forfeiture  for  penal  ofit^nce,  f08. 

may  require  answer  of  libellant  to  interrogatories,  708. 

subject  to  like  exceptions,  708. 

court  may  adjudge  plaintiff  in  de&ult,  for  refusal,  709. 

and  dismiss  libel,  709. 

or  compel  answer  by  attachment,  709. 

or  take  subject-matter  as  confessed,  709. 

may  be  dispensed  with,  if  libellant  is  out  of  country,  709. 

or  unable  by  sickness  or  casualty  to  answer,  709. 

or  court  may  order  commissioner  to  take,  709. 

may  be  verified  by  oath  of  proctor  or  agent,  709. 

who  must  make  oath  of  their  authority,  709. 

nothing  in  admiralty  answering  precisely  to  plea  in  abatement,  709. 

or  demurrer  and  exceptions,  709.  ' 

but  there  exist  so  far  as  of  substance,  709. 

exceptions  to  libel  filed  as  such,  709. 

either  to  jurisdiction,  or  for  insufficiency  of  libel,  709. 

either  in  form  or  substance,  709. 

exceptions  for  frivolity  and  impertinency,  709. 

nnintelligibleness  and  impropriety,  709. 
•  prior  judgment  may  be  pleaded,  710. 

and  settlement  by  compromise,  710. 

may  admit  facts  of  libel  and  deny  sufficiency  in  law,  711. 

want  of  jurisdiction  arising  from  subject-matter,  fatal,  7n. 

if  brought  to  notice  of  court  at  any  stage  prior  to  remanding  of  case  by  sn- 
prcme  court,  711,  n.  1. 

but  if  a  mere  personal  exemption,  answer  may  be  waiver  of  objefcon,  711. 
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errors  to  be  corrected  by  sapplemental  answer,  711. 

or  by  amendment,  711. 

adverse  party  not  permitted  to  profit  by  error  made  innocently,  711. 

new  matter  in  avoidance  of,  to  be  set  up  by  amended  libel,  711. 

if  party  die,  execator  or  administrator  may  appear,  if  caose  of  action  snrvive, 

712. 
no  doable  pleading  in  admiralty,  712. 
distinct  connts  to  be  met«nth  distinct  answer,  712. 
"APOSTLES,"  meaning  of,  in  appeals,  745,  n.  10. 
APPAREL,  not  generally  covered  tmless  specifically  insured,  200. 
APPEALS,  526-535,  742-748. 

judgment  and  decree  of  court  suspended  thereby,  526. 

whole  cause  heard  anew  in  appellate  court,  526. 

both  as  to  law  and  fact,  526. 

no  cause  res  adjudicata  till  final  sentence  of  appellate  court,  526. 

statutes  passed  before  final  decree  to  be  considered,  526. 

and  cases,  arising  on  statutes  repealed  or  expired  before  final  decree,  at  aq  end, 

527. 
but  court,  where  property  remains,  may  make  proper  order  concerning  it,  527. 
effect  of  joinder  of  parties  on  right  of,  528. 
parties  unable  to  join  at  law,  may  join  in  admiralty,  528. 
but  no  party  can  appeal,  unless  amount  of  separate  claim  gives  right,  528. 
or  unless  opposite  party  has  recovered  against  him  separately  an  equal  amount, 

528. 
a  whole  crew  may  join  in  libel  for  wages,  but  only  those  whose  separate  claim 

amounts  to  fifty  dollars  can  appeal,  528. 
if  interest  of  separate  parties  is  joint,  an  appeal  lies,  528. 
though  amounts  belonging  to  each  is  less  than  amount  required,  528. 
in  salvage  claims,  no  appeal  lies  to  supreme  court  where  amount  due  from  any 

one  owner  is  less  than  two  thousand  dollars,  529. 
though  tbe  whole  amount  exceeds  that  sura,  529. 
though  suit  is  in  rem  against  all  property  saved,  yet  rights  and  liabilities  of 

each  owner  are  distinct,  529. 
but  salvors  may  all  appeal,  if  united  interest  amounts  to  requisite  sum,  529. 
provided  amount  due  from  any  one  owner  was  sufficient,  529. 
only  salvors  resting  on  community  of  service,  merit,  and  demand,  should  join, 

530. 
as  to  advantage  of  appealing  by  one  party  when  other  appeals,  530. 
in  libels  for  maritime  trespass,  with  several  decree,  each  defendant  has  same 

right  of  appeal  as  if  libels  had  been  separate,  531. 
and  if  decree  is  joint,  rule  the  same,  if  defendants  sever  in  their  answers, 

531. 
or  if  answer,  though  joint,  be  a  denial  in  nature  of  plea  of  general  issue,  531. 
but  if  they  join  in  justification,  they  must  join  in  appeal  from  joint  decree,  531 . 
must  be  joint  when  interest  is  joint,  531,  n.  1. 
and  several,  where  separate,  and  represented  by  independent  parties  in  same 

suit,  531,  n.  1. 
as  to  joinder  in  cases  of  tort  and  trespass,  531,  n. 
desertion  of  appeal,  532,  743. 

usual  in  circuit  court,  in  desertion  of  appeal,  to  affirm  decree,  532,  743. 
or  to  remit  cause  to  court  below  for  final  proceedings,  532,  743. 
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if  not  prosecuted  in  supreme  ooart,  will  be  dismissed,  532. 

upon  certificate  from  circait  court  that  it  has  been  taken  and  not  prosecated, 

532. 
but  this  now  provided  for  by  rule  of  court,  532,  748. 
which  provides  that  defendant  in  error  may  have  it  dismissed,  533. 
names  of  parties  in  certificate  must  be  stated  in  full,  533. 
and  day  of  entry  of  judgment  or  decree,  533. 
appellee  may  have  appeal  dismissed,  533.  * 
when  record  is  not  filed  by  appellant,  533. 

rule  of  court  as  to  time  within  which  this  must  be  done,  peremptory,  533. 
no  appeal  without  security  to  prosecute,  533. 
and  for  costs  and  the  like,  533. 

appeal  from  lower  court  may  lie  on  execution  of  mandate  of  higher,  533. 
but  nothing  prior  to  mandate  comes  before  appellate  court,  534. 
all  prior  proceedings,  and  evidence,  in  hands  of  appellate  court,  534. 
in  general  decree  of  restitution  by  supreme  court,  no  new  claims  can  be  set  up 

in  court  below,  534.  ■ 

even  if  they  would  have  been  allowed  if  asserted  before  original  decree, 

534. 
interest  if  not  mentioned  in  decree  will  not  be  allowed,  534. 
if  bond  is  given  in  district  court  to  pay  in  case  of  condemnation  there,  and 

an  appeal  to  circuit  court  and  condemnation  there,  bond  forfeited,  535. 
See  Supreme  Court,  516-518 ;  Circuit  Court,  519-520;  District  Court,  521-526 ; 

Sei^res,  535-540. 
APPEALS,  manner  of  taking,  742-748. 

I.  Fbov  District  to  Circuit  Court,  742-743.  I 

lie  where  sum  in  dispute  exceeds  fifty  dollars,  742.  ! 

this  exclusive  of  costs,  742.  i 

to  be  made  to  next  circuit  court,  742. 
begun  next  after  entry  of  decree  in  district  court,  though  term  of  district  court 

is  not  ended,  742. 
to  be  taken  in  open  court,  742. 
before  adjournment  without  day,  742. 
unless  otherwise  provided  by  rule  of  district  court,  743. 
rule  in  Massachusetts,  743. 
construction  of  this  rule,  743. 
party  not  bound  to  appeal  before  entry  of  decree,  743. 
if  not  drawn  up  till  vacation,  not  to  be  entered  as  of  preceding  term,  743. 
but  continued  to  next  term,  743. 
if  appellant  desert,  circuit  court  may  remit  case,  743. 
or  affirm  decree  of  district  court,  743. 
if  wrongfully  disallowed  by  district  court,  appellant  may  file  transcript  of 

record  in  circuit  court,  743. 
and  move  court  for  leave  to  enter,  743. 
or  may  apply  for  mandamus,  743. 
mandamus  to  be  directed  to  judge,  not  to  cleric,  743. 
n.  From  Circuit  to  Supremk  Court,  744-748. 

may  be  taken  at  any  time  within  five  years  after  rendering  of  decree,  744, 

747. 
if  to  operate  as  supersedeas,  to-be  taken,  and  copy  lodged  in  clerk's  office,  and 
'  bond  filed,  within  ten  days,  744. 
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obligation  of  bond,  that  appellant  will  prosecute  appeal,  744. 

and  answer  for  damages  and  costs,  if  be  fails  to  make,  745. 

damages  does  not  mean  damages  for  delay,  745. 

penalty  must  be  sufficient  to  cover  amount  of  judgment,  745. 

all  appellants  to  join  in  appeal,  745. 

but  need  not  join  in  bond,  745. 

if  transcript  shows  bond  not  to  bo  filed,  appeal  dismissed,  745. 

appellant,  when  entitled  to  supersedeas,  745. 

ten  days  do  not  begin  to  run  till  final  entry  of  decree,  745. 

need  not  be  in  writing,  or  taken  in  court,  745. 

if  in  open  court,  no  citation  necessary,  746. 

otherwise  citation  to  be  signed  by  judge,  not  by  clerk,  746. 

citation  should  name  all  parties  to  suit,  746. 

and  be  served  before  commencement  of  term,  746. 

citation  to  be  served  personally,  on  appellee  or  his  attorney  of  record,  746. 

attorney  cannot,  after  decision  below,  withdraw  name  to  avoid  service,  747. 

service  on  husband  of  female  married  after  judgment,  sufficient,  747. 

if  not  served,  appellee  should  move  dismissal  of  appeal,  747. 

so  if  served  irregularly,  747. 

entry  of  appearance,  a  waiver  of  irregularity,  747. 

issue  and  service  of  citation,  no  part  of  record  of  court  below,  747. 

no  evidence  withopt  the  record  admissible  to  disprove  it,  747. 
•  but  if  defective,  should  be  corrected  by  certiorari,  747. 

appeal  may  be  taken  at  any  time  within  five  years,  747. 

writ  of  error  to  be  filed  in  supreme  court  before  expiration  of  time,  747. 

though  issuing  from  circuit  court  in  season,  747. 

whether  same  construction  applicable  to  appeal,  747. 

bond  to  be  given  to  clerk  of  supreme  court  for  fees,  748. 

penalty  thereof,  two  hundred  dollars,  748. 

or  a  deposit  of  that  amount  to  be  made,  748. 

record  must  be  complete,  748. 

See  RuUa  of  Practice,  —  Appendix, 
APPEARANCE,  effect  of,  711. 
APPRAISEMENT  IN  ADMIRALTY,  695. 
APPRENTICE,  share  of,  in  salvage,  623. 
ARBITRAMENT  AND  AWARD.    See  Action,  483-486. 
ARREST.     See  Mesne  Process,  684-686 ;  Risk,  246-251. 
ARRIVAL,  meaning  of,  326. 
ASSIGNEE, 

when  compelled  to  sue  in  own  name,  and  when  in  name  of  assignor,  478-479. 
ASSIGNMENT  OF  POLICY.     See  Policy,  3^-48. 
ASSUMPSIT, 

the  form  of  action  on  policy  not  under  seal,  475. 
ASSURED,  description  of,  29>^2. 

who  may  be,  4-19. 

duties  of.     See  Representation  cmd  Concealment,  152-181. 
"AT  AND  FROM,"  meaning  and  application  of.    See  Termini,  314-319. 
"AT  A  CERTAIN  PORT,"  meaning  and  application  of.    See  Tennini,  319-320. 
"  AT  SEA,"  meaning  of.     See  Termini,  322-324. 
ATTACHING  OF  POLICY.     See  Termini,  312-320. 

does  not  attach  to  unseawortby  vessel.    See  Warranties,  132-151. 
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ATTACHMENT, 

foreign.    See  Mesne  Process,  687-688. 
AVERAGE.     See  General  Average,  423-433;  Pariial  Loss,  434-442. 


B. 

BAIL,  on  deliyeiy  of  the  property.    See  Mesne  Process,  692-697. 

BAILEE,  when  he  may  insure,  77,  473. 

BALLAST, 

sufficiency  of,  in  respect  to  sea-worthiness,  135. 
BANK-NOTES, 

how  to  be  insured,  200. 
BANKRUPTCY,  assignment  of  policy  in,  46. 
BARRATRY.    See  Risk,  239-246. 
BARTER,  Yoyage  of,  when  risk  ceases  on  goods,  235. 
"  BEANS,"  included  within  term  "  com,"  265. 

BELLIGERENT.    See  iftlttory /So/vq^,  633-«38 ;  TTomifity,  109-122. 
"BILGING,"  meaning  of,  271. 
BILLS  OF  EXCHANGE, 

what  are,  201,  n. 
BLOCKADE.    See  Warranty,  118-122. 
BLUBBER, 

covered  by  **  catchings,"  200. 
BOATS, 

included  under  term  "  ship,"  203. 

insurers  when  liable  for  loss  of,  203,  204,  216. 
BOTTOMRY,  260,  360,  569. 
BREAKAGE, 

insurers  generally  not  liable  for,  215. 
BROKER.    See  AgenU, 
BULLION, 

how  to  be  insured,  200. 

C. 
CABLES, 

lost  under  ordinary  circumstances,  insurers  not  liable,  215. 
CANCELLATION  OF  POLICY, 

s^king  out  signature  by  insured  amounts  to,  37. 

but  vote  to  cancel  by  insurers,  for  insolvency,  with  notice  to  insured,  not,  37, 
189. 

unless  assured  assents,  37, 189. 
CAPTURE, 

before  condemnation,  no  defeasance  of  interest  of  insured,  79. 

before  declaration  of  war,  gives  captors  no  insurable  interest,  185,  n.  5. 

gives  right  to  abandon  immediately,  246,  281,  374,  670. 

loss  by.    See  Bisk,  246-251. 

See  Salvage,  633-«38. 
CARGO, 

whether  risk  continues  till  all  is  landed,  329.    See  Description  of  Property 
Insured,  197-209. 

abandonment  of.    See  Total  Loss,  370-385. 
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CABBIERS, 

may  insare  their  interest,  84. 

interest  need  not  be  specified,  78,  n.  1,  169. 
"  CATCHmOS," 

meaning  of,  in  fishing  voyage,  200. 
CAUSA  PBOXIMA,  212,  n.  1,  225,  227,  228,  n.  1,  260. 
CHANGE  OF  RISE.    See  Deviation,  275-^10. 
CHARTERER, 

may  insare  earnings,  87. 

adyances,  when,  88. 

whether  interest  should  be  specified,  168. 
CHARTER  PARTIES,  admiralty  jorisdiction  over,  509. 
CHARTS, 

included  under  term  "ship,"  203. 
CHRONOMETERS, 

included  under  term  "ship,"  204. 
CIRCUIT  COURTS,  admiralty  jurisdicUon  of,  519-520. 

only  appellate  from  district  court,  519. 

where  matter  in  dispute  exceeds  fifty  dollars,  519. 

this  exclusive  of  costs,  519. 

appeal  must  be  from  final  decree,  519. 

proceedings  subsequent  to  appeal  belong  to  court  in  possession  thereof,  519. 

and  property  remains  in,  on  appeal  to  supreme  court,  519. 

limited  by  bounds  of  circuit,  519. 

person  or  thing  against  which  suit  is  directed  must  be  within  circuit,  520. 

no  process  to  compel  appearance  can  be  sent  to  another  circuit,  520. 

nor  prize  proceeding  against  party  not  an  inhabitant  thereof,  520. 

or  actually  within,  520. 

See  Supreme  Court,  516-518 ;  District  Court,  521-526 ;  Appeals,  526-535, 742- 
748;  ^S^tzum,  535-540. 
CITATIONS,  in  admiralty  appeals,  746. 

CLAIM  AND  OTHER  PROCEEDINGS  PRIOR  TO  ANSWER,  in  admiralty, 
701-706. 
L  Claimant,  701-703. 

must  verify  claim  by  oath,  701. 

may  be  owner  of  property,  701. 

or  general  agent,  701. 

or  special,  701. 

master  of  ship,  701.  / 

in  case  of  foreign  ship,  the*  consul  of  nation  of  ship,  702. 

consul  can  act  only  as  commercial  agent,  702. 

in  daim  growing  out  of  national  right,  only  diplomatic  minister  can  act, 
702. 

consul  only  has  power  to  protect  interest  of  absent,  702. 

owner  bound  for  expenses  incurred  by  consul,  702. 

consul  cannot  receive  property  without  special  authority  from  owner,  702. 

right  of  agent  to  daim,  limited  to  absence  of  principal,  702. 

one  part-owner  cannot  claim  for  another,  if  both  are  within  jurisdiction  of 
court,  702. 

master  cannot  claim,  if  owner  is  present,  702. 

proprietary  interest  necessary,  702. 

intervenors  sometimes  called  claimants,  703. 
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thej  cannot  dispute  canse  of  action  of  libellant,  703. 

bat  merely  assert  own  claim,  703. 

attaching  creditor  may  intervene,  703. 

third  parties  also,  bj  sabrogation,  703. 

underwriters,  after  acceptance  of  abandonment,  may  intenrene,  703. 

but  not  until  acceptance  of  abandonment,  703. 

if  claimant  and  libellant  fail,  court  will  retain  property,  70S. 

usual  to  retain  it  for  a  year  and  day,  703,  n.  4. 

new  claim  cannot  be  presented  in  supreme  court  on  appeal,  703. 

but  may  be  presented  to  circuit  court  when  cause  is  remanded,  703. 
n.  Stipulations  and  Delivbkt  op  Property,  704-705. 

stipulation  for  costs,  prior  to  claim  and  answer,  necessary,  697,  704. 

this  not  necessary  to  render  claimant  liable  for  derk's  fees,  704. 

if  interests  are  disdnct,  claims  must  be  separate,  704. 

BO  of  answers  and  stipulations,  704. 

refusal  by  one  part^  not  allowed  to  prejudice  rights  of  others,  704. 

property  usually  delivered  to  claimant,  704. 
.  on  giving  usual  stipulation,  704. 

this  in  discretion  of  court,  704. 

ship,  in  bottomry,  not  delivered  to  obligor,  704. 

without  consent  of  libellant,  704. 

even  on  stipulation  with  sureties,  704. 

so  in  suit  for  salvage,  705. 

but  this  doubtful,  705. 

delivery  not  refused  merely  for  want  of  consent,  705. 

court  will  decree  sale  of  perishable  property,  705. 

on  motion  of  either  party,  and  cause  shown,  705. 

funds  arising  therefrom  paid  into  court,  705. 

party  filing  claim  waives  all  objection  to  regularity  of  process,  705. 

See  Process,  692-697. 
m.  Power   of   Court   to   order  Production   of    Dogumbntb   beforb 
Issue  Joined,  705-706. 

in  equity,  cross-bill  and  prayer  for  discovery,  705. 

instrument  once  ordered  for  inspection,  706. 

defendant,  at  law,  entitled  to  inspection  of  documents  on  which  plaintiff  bases 
his  claim,  706. 

power  of  admiralty  not  till  recently  invoked,  706. 

if  containing  whole  contract,  defendant  entitled  to  production,  706. 

but  not  if  part  is  by  parol,  706. 
CLEARANCE, 

false  one  need  not  be  stated,  169,  n.  3. 
CLOTHES, 

how  to  be  insured,  200. 
COIN,  how  to  be  insured,  200. 
COLLATERAL  SECURITY, 

holder  of,  may  insure,  78,  n. 
COLLECTOR, 

not  to  be  joined  as  libellant  in  seizure  case,  670. 
COLLISION. 

when  and  how  far  a  peril  of  sea.    See  JRisk,  224-225. 

for  what  effects  of,  insurers  liable,  225-.230. 
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COMMENCEMESfT  OF  BISK.    See  Termini,  312-^20. 
COMMISSIONS,  abandonment  of.    See  Total  Loss,  385-^95. 

expected,  may  be  insured,  84,  n.  2. 

of  master,  may  be  insured,  90. 
COMPASSES,  included  under  term  "  ship,*'' 203. 
COMPENSATION  IN  SALVAGE.    See  Salvage,  618-624. 
COMPROMISE.    See  Adjustment,  443-448. 
CONCEALMENT.    See  Bepresentaium,  153-181. 
CONCURRENCE  OF  DIFFERENT  RISKS,  258-261. 
CONDEMNATION,  partnership  property  in  enemy's  country  liable  to,  17.     See 

Trial,  72S-729. 
CONDITIONS, 

that  policy  shall  be  void  on  alienation,  45-48. 

of  searworthiness.    See  Warranty,  132-151 ;  Bfpresentation  and  Concealment, 
163-181 ;  DeoiaHon,  275-810. 
CONFLICT  BETWEEN  STATE  AND  UNITED  STATES  COURTS,  522-525. 
CONSEQUENTIAL  DAMAGE,  260,  261. 
CONSIGNEE,  insuring  goods  on  trust,  may  recover  full  Talne,  33. 

with  power  to  sell,  insurable  interest  of,  78. 

sending  own  lighter,  goods  landed,  328.  * 

not  if  lighter  is  merely  hired,  328,  n.  3. 

may  insure  without  specifying  interest,  169,  n. 

neutrality  of,  112. 
CONSOLIDATION  OF  ACTIONS, 

in  suits  for  seamen's  wages,  668,  671. 

in  other  suits  in  admiralty,  671,  730. 
CONSTRUCTION  OF  POLICIES, 

rules  of,  48-61. 
CONSTRUCTIVE  TbTAL  LOSS.    See  ToUd  Loss,  334-^45. 
CONSUL,  as  claimant,  701. 

certificate  of,  inadmissible  in  eridence,  487, 488. 
*      domicil  of,  18. 

jurisdiction  of,  506,  n. 
CONTRABAND.    See  InUreai,  93-96. 
CONTRACT  OF  INSURANCE.    See  Insurance,  3-61. 

construction  of.    See  Policies,  48-61. 

of  affreightment.    See  Admiralty  Jurisprudence,  559-566. 
CONTUMACY.    See  Mesne  Process,  700. 
CONVOY.    See  Warranty,  122-124. 
COOPER,  may  sue  in  admiralty  for  his  wages,  582. 
"  CORN,"  meaning  of,  265.  « 

though  putrid,  if  it  exists  in  specie,  is  com,  382. 
CORPORATION,  domicil  of,  17. 

how  it  may  contract,  20,  n.  1. 
COSTS  IN  ADMIRALTY,  stipulations  for.    See  Mesne  Process,  697-700  ;   Tried, 

729-732. 
COUNSEL  FEES,  when  allowed  as  costs,  730. 
COUNTS  IN  A  LIBEL,  678. 
COUNTY,  what  comprises  body  of,  497,  n.  1. 

COURTS.  See  District  Court,  521-526;  Circuit  Court,  519,  520;  Supreme  Court, 
516-518;  Appeals,  526-535,  742-748;  AdmiraUy,  foreign  courts  of, 
541-547. 

VOL.  n.  67 
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COVENANT,  fonn  of  action  on  policy  mnder  seal,  475. 

CREDITOR,  insnrable  intereat  of,  78. 

CREW,  leqoirement  of  sea-woitfameaa  extends  to,  135, 136,  n. 

loss  caused  bj  negllgenoe  of,  135,  n.  6,  213. 
CROSS-LIBELS.    See  Sei-cff,  717-710. 
CRUISING,  291, 304. 
CURRENCY,  yaloation  of  foreign,  68,  n. 
CUSTOM-HOUSE  OFFICER,  cUim  of,  for  salTage,  604. 


IX 

DAMAGE.    See  JRuls,  210-274. 
DANGERS  OF  THE  SEAS.    See  Biak$,  219-230. 
DATE,  policy  delivered  after,  takes  effect  from,  28. 
not  conclnsiTe,  197. 
meaning  of,  313. 
DEATH,  does  not  abate  suit,  711,  712. 
DEBT,  form  of  action  on  policy  nnder  seal,  475. 
DECAY,  insurers  not  liable  fbr,  215,  216. 
DECK,  goods  on,  207-209. 
DECREE  IN  ADMIRALTY.    See  Trial,  734-739. 

generally  conclmiTe  as  to  necessity  of  sale  of  ship  by  master,  370. 
bnt  open  to  inquiry  as  to  fraud,  370. 
DEFAULT.    See  Metne  ProccM,  700. 

DEFEASANCE  OF  INTEREST,  what  sot  amounting  to»  78-80. 
DELAY  in  abandonment,  407,  n.  5. 

.    in  commencement  of  risk,  a  deviation,  281,  282. 
in  course  of  voyage,  a  deviation,  282. 
in  delivery  of  policy,  28. 
DELIVERY,  of  policy,  with  parol  agreement  to  aseign,  vaGd  assignment,  49. 

of  property.    See  CZaam,  704,  705. 
DEMAND  FOR  TOTAL  LOSS,  not  an  abandonment,  397. 
DEMURRAGE,  allowed  on  capture,  salvage  on  freight,  393. 
DEMURRER  IN  ADMIRALTY,  709. 
DERELICT.    See  Salvage,  61 5-61 8. 
DESCRIPTION  OF  PROPERTY  INSURED,  197-209. 
to  be  set  forth  in  policy,  197. 
or  means  of  description  referred  to,  197. 
BO  that  the  subject  may  be  identified,  197. 
literal  construction  as  to,  197. 

mere  mistake  in  name,  or  other  part,  will  not  aroid  policy,  197. 
0/  the  iubject-matter,  198-203. 

identified  by  time  and  port  of  shipment,  198. 
by  voyage,  or  consignee,  198. 

evidence  of  intent,  inadmissible  to  substitute  subject  imperfectly  answer- 
ing, for  another  perfectly  answering  description,  198. 
if  different  subject  answer,  insured  may  attach  policy  to  any  by  decUaa- 

tion,  or  designation  in  good  faith  after  loss,  if  such  was  intent,  198. 
policy  covers  all  shipments  at  risk,  within  terms  of  policy,  unless  insured 

has  confined  it  to  some  part,  199. 
or  shown  such  purpose  by  act  before  loss,  199. 
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if  policy  be  in  alternative,  insured  may  apply  it  to  eithefi  199. 

unless  he  is  interested  in  both,  199. 

then  policy  attaches  ratably  to  both,  199. 

merchandise  does  not  apply  to  ornaments  or  clothing  not  intended  for 
sale,  if  owner  iB  on  board,  200. 

what  "cargo"  applies  to,  200,  n.  2. 

"  property  "  more  comprehensive,  200. 

usage  of  terms  at  place  of  contract,  determines  meaning,  201. 

"between  two  days,"  excludes  both,  if  identificadon  rests  on  time  of 
shipment,  201. 

^all  lawful  goods  "  includes  all  not  unlawful  in  country  where  policy  is 
made,  201.  ^ 

outward  cargo  and  "returns"  covers  homeward  cargo  bought  with  out- 
ward, 201. 

but  may  apply  to  homeward  cai^o,  however  bought,  201« 

but  not  to  outward  caigo  brought  home  again,  202. 

except  where  allowed  by  usage,  202. 

change  allowed  if  indicated  in  policy,  202. 

interest  of  insured  need  not  be  specified,  202. 

nor  right  to  share  by  way  of  compensation,  202. 

policy  on  ship,  goods,  or  freight  as  such,  does  not  apply  to  profits,  202. 
Of  the  ship,  203-204. 

covers  all  things  belonging  to.  it,  203. 

including  provisions,  203. 

but  not  the  outfits  of  a  whaling  voyage,  203. 

covers  anchors,  boats,  charts,  chronometers,  etc.  203. 

and  additions  by  repair,  204. 

valuation  of,  often  includes  freight,  204. 

but  not  in  open  policy,  204. 
0/  the  freight,  2«-207. 

insurance  on,  for  a  certain  period,  covers  all  on  board  during  the  period, 
within  the  scope  of  policy,  204. 

covers  interest  of  owner  of  ship  and  cargo  in  transportation  to  destined 
market,  204. 

"  to  a  place,"  valid,  though  destined  for  subsequent  port,  where  it  is  pay- 
able, 204. 

" at  and  from  "  a  port,  does  not  cover  "to  "  the  port,  204. 

from  one  port  to  another,  with  leave  to  take  goods  at  intermediate  port, 
covers  the  latter,  205. 

if  policy  cannot  attach  to  goods,  it  will  not  to  freight  on  them,  205. 

assignee  of,  for  valuable  consideration,  having  interest,  may  insure,  205. 

meaning  of  "  freight,"  205. 

insurers  liable,  though  it  might  be  recovered  back  by  shipper  if  goods 
were  lost,  205. 

owner  may  insure  charter-money,  due  only  on  safe  arrival,  as  freight,  206. 

charterer  cannot,  206. 

application  of,  where  there  have  been  charter-parties,  206,  n.  3. 

party  having  lien  on,  may  insure,  207. 
Goods  on  deck,  207-209. 

not  covered  by  general  policy  on  goods,  207. 

this  countervailed  by  usage,  207,  208. 
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DE8CBIPTI0N  OP  PROPERTY  INSURED  — 
usage  to  be  distinctly  eftablished,  207. 
and  known,  actoallj  or  oonstnictiTely,  to  insorer,  S08. 
"cmtcfaings/*  in  whaling  Toyage,  indndes  blabber  nioally  canied  on 
deck,  209. 
DESTINATION,  port  of.    See  Total  Lo$t,  870-^2. 
DETENTION.     See  Sith,  246-251 . 
DETERIORATION  by  ordinary  erents,  or  by  inherent  defects  not  inBored  against 

214-216. 
DEVIATION,  275-310. 

I.    What  is  msaht  bt,  275-278. 

Toyage  most  be  distinctly  stated,  276. 

reasons  for  this,  275.  * 

and  not  deTiated'from,  275. 

meaning  of,  275. 

not  necessary  for  change  in  risk  to  increase  it,  276. 

insared  have  no  right  to  sabstitnte  other  risks,  276. 

transshipment  of  goods  from  one  yessel  to  another  discharges  insniers,  276. 

slight  change,  not  increasing  risk,  does  not  oonstitote,  276. 

whether  deviation  proceeded  from  sufficient  canse,  not  to  be  judged  by  eTOol^ 

277. 
necessity  of  change  to  be  determined  by  drcomstanoea,  as,  at  the  Tery  time, 

coming  before  consideration  of  insured,  277. 
may  be,  while  ship  is  in  port,  277. 

and  if  insnranoe  is  on  time,  without  designation  of  Toyage,  277. 
applicable  to  internal  navigation,  278. 
n.    Ettbct  of,  278. 

discharges  insurers  from  further  liability,  278. 
but  not  from  prior  liability,  278. 
if  change  of  risk  is  merely  temporary,  278. 
may  only  suspend  liability,  278.  ^ 

in.    What  is,  vbom  Pbofbr  Coubsb  of  Votage,  279*285. 
proper  course,  the  usual  course,  279. 
this  a  question  of  fact,  279. 
usage  will  justify  departure,  279,  281. 

if  there  is  no  usual  course,  the  most  direct  and  safe  way  to  be  taken,  279,  281. 
if  usage  require  master,  on  reaching  a  certain  point,  to  decide  on  the  best  of 
two  routes  therefrom,  and  in  compliance  with  sailing  orders,  without  so 
deciding,  he  takes  one,  this  is  a  deviation,  280. 
none  if  master  honestly  mistakes  usual  course,  280. 
touching  at  port  not  in  course  of  voyage,  281. 
and  intermediate  voyage,  281. 
but  usage  may  justify,  281. 
'  slight  deviation  may  discharge  insurers,  281. 
but  actual,  substantial  change  of  risk,  necessary,  281. 
unnecessary  delay  in  commencing  voyage,  281. 
unnecessary  delay  in  port,  282. 
unnecessary  protraction  of  voyage,  282. 
unnecessary  delay  in  discharging  cargo,  283. 
but  mere  lapse  of  time,  no  proof  of,  283. 
something  equivalent  to  necessity,  necessary  to  justify,  283. 
entering  a  port,  out  of  usual  order,  284,  285. 
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IV.    LiBESTT  Policies,  285-296. 

meaning  of,  285. 

to  be  constraed  strictly,  285. 

"  to  enter,"  or  "  to  toach  at,"  does  not  inclnde  "  to  stay,"  286. 

"  to  stay  "  does  not  inclnde  "  to  trade,"  286. 

and  vessel's  hatches  not  to  be  opened  in  port,  286. 

"to  dischaige  caiigo,"  gires  no  right  to  take  in  new,  286. 

no  precise  constmction,  as  a  rule  of  law,  286. 

circa^stances  to  be  considered,  286.  ^ 

ship  lawfully  in  port  may  do  any  thing  not  materially  varying  risk>  287. 

.    "to  touch  at,"  gives  liberty  to  touch,  to  take  on  board  goods  insured, 
288. 

no  entrance  into  any  port,  unconnected  with  voyage,  justifiable,  289. 

liberty  to  touch  at  ports,  not  named,  to  be  interpreted  reasonably,  290. 

stopping  at  a  port  not  named,  though  no  further  than  one  named,  a  deviation, 

291. 
not  being  able  to  enter  port  named,  by  municipal  regulation,  does  not  justify 

entering  another  not  named,  291. 
to  cruise  six  weeks,  means  six  successive  from  commencement,  291. 
"to  go  backwards  and  forwards,"  291. 
"to  touch  and  return,"  291. 
"  to  a  port  And  a  market,"  292. 
order  in  which  ports  are  to  be  visited,  293. 
all  need  not  be  visited,  294. 

voyage  may  be  shortened  by  omitting  temdntu  ad  quern,  294. 
not  by  omitting  ienninus  a  quo,  294. 

if  all  the  ports  are  to  be  visited  they  must  be,  in  p^per  order,  295. 
if  ports  are  named,  to  be  visited  in  order  set  forth,  295. 
unless  order  appears  accidental,  295. 
or  not  intended  to  prescribe  course  of  voyage,  295. 
if  not  enumerated,  geographical  order  neoessaiy,  295. 
meaning  of  geographical  order,  295. 
eonmiercial  usage,  controls,  295. 

proper  progress  of  vessel  to  destination  to  be  considered,  295. 
if  ultimate  destination  is  not  designated,  296. 
V.  Dbyiatiok  must  bs  VoLUNTAay,  297-303. 
and  necessary,  297. 

vessel  may  deviate  for  repairs,  provisions,  etc.,  297. 
and  to  obtain  a  crew,  297,  n.  2.  # 

but  if  carried  beyond  necessity,  otherwise,  298. 
nnnecessaiy  delay,  whatever  be  necessity,  a  deviation,  298. 
if  vessel  is  driven  by  necessity  into  a  port,  proof  that  master  intended  to  enter, 

without  necessity,  immaterial,  299. 
change  of  risk,  to  avoid  peril,  justifiable,  299. 
so  if  vessel  leave  port,  before  properly  loaded,  to  avoid  seizure,  299. 
if  port  is  obstructed  by  ice,  ship  may  enter  neighboring  port,  299. 
danger  must  be  real  and  immediate,  299. 
and  departure  no  greater  than  reasonably  necessary  to  make  escape  effectual, 

299. 
immaterial  whether  the  peril  is  insured  against,  300. 
this  somewhat  unsettled,  300. 

67* 
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and  though  not  so  warranted,  901. 

deriation  on  Tojage,  to  join  conroy,  jnstifiahle,  901. 

and  80  delay  in  port,  301 . 

no  deriation  for  Tcsael,  warranted  to  de]>art  with  eonroy,  to  sail  to  xendezToaSy 
301. 

if  reasonably  necessary  for  this  purpose,  301. 

insured  not  bound  to  join  eonToy,  if  such  liberty  is  giren,  301. 

delay,  or  departure,  to  save  life,  no  deriation,  301,  6S2. 

but  this  must  be  no  greater  tiian  actnaUy  required,  301. 

whether  to  sare  life  on  board  Teasel  insured,  302. 

but  not  if  necessity  arises  from  not  having  proper  means  of  cure  on  board,  if 
yessel  ought  to  haye  them,  302. 

departure  to  save  property,  a  deriation,  303,  622. 

delay  to  tow  a  ressel,  303,  622. 

new  rojrage,  a  deviation,  303. 
YI.  LfTBKDBD  Deyiatiok,  304-310. 

if  a  different  royage  is  substituted,  policy  nerer  attadies,  185, 304, 306, 307. 

and  so  if  another  royage  is  intended,  304. 

but  no  intended  change  amounts  to  a  deriation,  304. 

otherwise  if  effected,  304. 

act  of  taking  letters  of  marque,  does  not  discharge  insurers,  304. 

but  becomes  deriation  if  ressel  lays  to,  to  take  a  prize,  305. 

no  deriation,  if  royage  insured  nerer  begins,  306,  307. 

.  if  ressel  sails  intending  to  deriate,  no  deriation  till  change  of  course  begins, 
807. 

and  insurers  liable  till  such  beginning,  307. 

but  not  thereafter,  307. 

difficulty  of  determining  whether  a  diflerent  royage,  or  a  deriation  was  In- 
tended, 808. 

a  question  of  mixed  law  and  fact,  308. 

change  must  be  sufficient  to  make  a  change  from  beginning  of  royage,  308. 

if  not  so  sufficient,  regarded  as  an  intent,  to  deriate,  309. 

if  ship  sails  on  royage  intended,  the  fact  of  her  harhig  cleared  for  different 
royage,  does  not  dischaige  insurers,  309. 

:forfeiture  incurred  by  deviation  may  be  waived,  810. 
DISTRICT  COURT,  admiralty  jurisdiction  of,  521-626. 

original,  orer  all  causes  of  admiralty  and  maritime  jurisdiction,  521. 

may  delirer  nroperty  on  bail  or  stipulation,  521 . 

and  enforce,  Dy  execution,  compliance  with  terms  thereof,  521. 

nodifierence  whetiier  stipulation  be  under  seal  or  not,  521. 

may  enforce  decrees  against  all  becoming  parties  to  proceedings,  521. 

not  ousted  by  State  laws  relating  to  same  subject,  522. 

as  to  pilotage  and  liens  of  material-men,  504,  522,  642. 

concurrent  in  such  cases  with  State  courts,  504,  522, 642. 

and  party  may  elect  to  go  into  either,  522. 

jurisdiction  belongs  to  court  first  taking  possession,  522. 

whether  lien  for  seamen's  wages  can  be  enforced  against  ressel  under  anrest  in 
State  court,  522,  523. 

sheriff  may  waire  right  of  possession,  523. 

this  done  by  marshid  taking  with  his  consent,  524. 

or  with  that  of  his  deputy,  524. 


INDEX.  799 

DISTRICT  COUBT— Cbn/miftrf. 

may  entertain  petitory  suits,  524. 

State  legislatare  cannot  amend  judgment,  nor  determine  jurisdiction  of,  525. 

may  be  held  at  any  place  within  district  at  discretion  of  judge,  525. 

orders  may  be  made  at  chambers,  525. 

whether  stipulations  can  be  receiyed  in  vacation,  525. 

and  property  deliyered  thereon  before  return  term  of  process,  525, 526. 

this  usual  in  practice,  526. 

but  not  without  consent  of  libellant,  526. 

See  Supreme  Court,  516-518 ;    Circuit  Court,  519-520 ;    Appeals,  526-535 ; 
Seizures,  535-540. 
DOLLARS,  how  to  be  insured,  200. 
DOMICIL.     See  Insurance,  9-19,  728. 
DOUBLE  INSURANCE.    See  Interest,  96-103. 
DOUBLE  PLEADING,  none  in  admiralty,  712. 
DRAWBACK 

not  deducted  from  yalue  of  exported  goods,  73. 
DURATION  OF  RISK.    See  Termini,  312,  813. 


E. 

EAST  INDIA  TRADE, 

usage  in,  as  to  deviation,  281. 
EMBARGO,  827,  586. 
EMBEZZLEMENT, 

an  act  of  barratry,  246. 

a  bar  to  salvage,  631. 
ENTIRETY  OF  CONTRACT,  105,  n.  2. 
ENTRY  in  log  book,  489. 

of  appearance  in  admiralty,  747. 
EQUITY  JURISDICTION   AND    PRACTICE   OF    COURTS    OF  ADMI- 
RALTY, 649-651.   . 

courts  of  admiralty  not  strictly  courts  of  equity,  649. 

and  cannot  take  cognizance  of  a  bill  in  equity  under  disguise  of  a  libel, 
649. 

but  governed  in  general  by  similar  principles,  649. 

cannot  reform  policy  of  insurance,  649,  n.  1. 

have  not  equitable  jurisdiction  of  court  of  equity,  but  apply  principles  of 
equity  to  subjects  within  jurisdiction,  649,  n.  1. 

condemnation  against  one  party  in  default  or  contumacy,  does  not  prejudice 
rights  of  others,  650. 

agreement,  undei;  dear  mistake,  may  be  set  aside,  650. 

case  may  be  reopened,  650. 

but  courts  reluctant  to  do  this,  650. 

and  n^ligenoe  or  oversight,  no  sufficient  ground,  650,  n.  3. 

fraud  necessary,  650,  n.  4. 

construction  of  contracts  less  rigorous  than  at  law,  650. 
.    as  to  wages  of  seamen,  650,  n.  4.    8eQ  Seamen, 

as  to  salvage,  650,  n.  4.    See  Salva^. 

as  to  bottomry,  and  lien  of  material-men,  650,  n.  4. 

customs  greatly  regarded,  650. 
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bat  not  those  of  panicalar  places,  650. 

nnless  made  a  part  of  contract,  651. 
EVIDENCE,  in  insurance,  486-491. 

insarance  of  part^wner  presnmed  to  be  of  separate  interest,  486. 

and  other  partH>wnei8  have  no  claim  against  him  for  amonnt  leoorered, 
486. 

nnless  on  evidence  that  he  insured  for  them,  486. 

foreign  records,  judgments,  or  decrees,  most  be  under  seal,  486. 

great  seal  of  country  proyes  itself,  487. 

seal  of  admiralty  court  proves  itself,  487. 

decree  of  admiralty  court  generally  conclusive,  370. 

but  open  to  inquiry  as  to  finand,  370. 

seal  of  municipal  court  must  be  proved,  487. 

certificate  of  foreign  consul  inadmissible,  487. 

so  of  American  consul,  487. 

except  where  statutes  provide  otherwise,  488.     . 

certificate  of  foreign  consul  of  correctness  of  translation,  inadmissible,  488. 

survey,  of  itself,  not  legal  evidence,  488,  646. 

surveyor's  report  of  necessity  of  sale  by  master,  not  oondnsive,  869. 

if  put  in  by  insurer  for  special  purpose,  may  be  used  by  insured,  488. 

so  of  log-book,  489. 

insured  may  refuse  to  exhibit  survey  and  log-book,  489. 

parties  may  agree  that  survey  shall  be  evidence,  489. 

protest  inadmissible  in  chief,  489. 

may  be  used  to  contradict  testimony  of  signers,  489. 

rule  different  in  different  States,  489. 

settlement  with  one  insurer,  no  evidence  against  another,  490. 

though  of  same  property  against  same  risks,  490. 

agreed  statement  of  facts  in  an  action  on  one  policy,  not  binding  in  action  on 
another,  490. 

though  upon  same  subject-matter,  490. 

affidavit  of  loss  under  one  policy,  not  binding  as  to  loss  under  another,  490. 

plaintiff  if  not  expressly  insured,  must  prove  interest,  31,  n.  1,  490. 

also  authority  of  agent,  490. 

unless  bringing  the  action  is  sufficient  adoption,  33,  n.  6, 490. 

insurer  must  prove  concealment,  490. 

proof  that  insured  knew  material  fact  enhancing  risk,  sufficient,  490. 

extreme  exaggeration  of  value  admissible  to  prove  firaud,  491. 

so  refusal  by  insured  to  show  insurers  property  insured  and  said  to  be  dam- 
aged, 491. 

this  where  insurers  by  clause  in  policy  have  right  to  replace  property  in- 
jured, 491. 

from  without  may  explain,  not  contradict  policy,  50, 179. 
EVIDENCE  in  admiralty.    See  Trial,  719-724. 
EXCEPTED  LOSSES.    See  Risks,  IX.  254>264. 
EXCHANGE,  rate  of,  73,  n.  4. 
EXCEPTIONS,  biU  of,  in  admiralty,  709. 
EXECUTION.    See  Final  Process,  740-741 . 

seizure  on,  before  sale,  not  alienation,  78. 
EXPECTATION,  or  mere  contingent  probability,  not  insurable,  76. 
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EXPENSB,  incurred  in  arresting  and  preYenting  fire,  233,  234. 

of  repairs,  where  to  be  estimated,  358. 

incurred  in  determining  cause  of  the  loss  are  not  compensated  for,  357. 

at  intermediate  port  to  enable  cargo  to  be  brought  on,  380,  385. 
EXPERTS,  720,  721. 
EXPRESS  WARRANTIES.    See  Warranties,  104-131. 


F. 

FACTOR.    Be^  Agent. 

FEAR  OF  LOSS,  no  ground  for  abandonment,  248,  n.  1,  406. 

FIFTY  PER  CENT.  RULE,  350-354. 

applies  to  caiigo,  371 . 
FINAL  PROCESS  in  admiralty,  740-741. 

proTided  for  by  rule  of  court,  740. 

from  court  in  one  State,  may  be  executed  in  any  other,  740. 

or  in  any  Territory,  740. 

but  must  issue  from,  and  be  returnable  to  court  rendering  judgment,  740. 

may  be  executed  in  any  part  of  State,  740. 

but  must  be  returned  to  court  rendering  judgment,  741. 

whether  it  may  issue  against  land  6f  defendant,  699,  n.  2,  741. 
FIRE,  loss  by.    See  Bitka,  231-235. 
FISH,  though  spoiled,  if  they  exist  in  specie,  are  fish,  382. 
FISHING  TACKLE,  covered  by  insurance  on  <'  outfits,"  200,  n.  2. 
FISHING  VOYAGE,  insurance  on,  825. 
FLAG,  must  conform  to  warranted  neutrality  of  ship,  714. 

neutral,  no  protection  to  belligerent  property,  118,  n.  2. 

belligerent,  does  not  forfeit  neutral  goods,  118,  n.  2. 

nationality  presumed  from,  729. 
FLAX  SEED,  constructiye  total  loss  of,  412,  n. 
FOREIGN  ADJUSTMENT,  when  binding,  446. 
FOREIGN  ATTACHMENT.    See  Mesne  Process,  687^88. 
FOREIGN  COURTS  OF  ADMIRALTY.    See  Admiralty,  541-547. 
FOREIGN  JUDGMENTS,  how  authenticated,  486. 
FOREIGN  LAWS, 

insurers  liable  for  breach  of,  when,  217-219. 
FOREIGN  MINISTER,  v 

domicil  of,  18. 
FORFEITURE,  whether  it  changes  property  until  actual  seizure,  79, 332, 333. 

how  it  may  be  waiyed,  25,  n.  1. 

when  liability,  in  case  of  contraband  goods,  ceases,  95. 
"FOR  WHOM  IT  MAY  CONCERN," 

meaning  of  phrase,  29. 

who  may  sue  under,  476. 
FRAUD  in  valuation  yitiates  policy,  64. 

excessive  overvaluation  a  presumption  of,  84. 
"  FREE  FROM  AVERAGE,"  meaning  of,  838-448,  n.    See  Risks,  266-271. 
FREIGHT,  the  mother  of  wages,  589-591. 

in  cases  of  prize.    See  Admiralty  Jurisdiction,  566-572. 

valuation  of.    See  Interest,  69. 

See  Description,  204-207. 

abandonment  of.    See  Tolal  Loss,  385-395. 
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"  FROM/'  meaning  of.    See  Termini,  31»-320. 
"  FRUIT,"  meaning  of,  266. 
FURNITURE  OF  SHIPS,  how  coYcred,  203,  204. 
"FURS,"  meaning  of,  265. 

G. 

GARNISHEES, 

liability  of,  in  admiraltj.    See  Mesne  Process,  687-^88. 
GAZETTE, 

whether  intelligence  in,  need  be  communicated  to  nnderwriten,  174. 
GENERAL  AVERAGE,  423-433. 

most  qnestions  of,  relate  to  policies,  423. 

general  principles  of,  423-425. 

law  of,  the  same  whether  relating  to  insurance  or  not,  425. 

loss  by,  a  maritime  loss  for  which  insurers  are  liable,  425. 

but  insurers  must  have  insured  the  interest  contributing,  425. 

and  against  the  cause  of  loss  requiring  the  sacrifice,  426,  430. 

insured  may  claim  whole  loss  from  insurer  without  claim  for  oontribntioiif 

427. 
but  must  transfer  the  chum  for  contribution,  427. 
and  if  its  value  is  diminished  through  fault  of  insured,  he  must  bear  loss, 

427. 
whether,  if  claim  for  contribution  would  reduce  loss  to  less  than  half,  the  loss 

may  be  made  constructively  total,  427,  428. 
contribution  not  received  by  insured,  may  be  disregarded,  357,  427. 
if  paid,  balance  only  to  be  considered,  357,  427. 
and  insured  may  elect  to  make  loss  partial  or  total,  428. 
owner  of  ship  damaged  more  than  half  her  value  by  collision  by  negligence 

of  another  ship,  may  abandon,  48S. 
and  so  if  captured  and  condemned  with  valid  claim  for  indemnity,  428. 
insured  owning  property  uninsured,  and  bound  to  contribute,  must  deduct 

amount  due  from  him  for  contribution,  428. 
although  it  reduces  loss  to  less  than  half,  429. 
"one  third  new  for  old,"  applies  to  average  loss,  429. 
whether  premium  is  to  be  added  to  contributory  value  of  ship,  caigo,  or 

freight,  429. 
that  it  should  be  added,  the  better  opinion,  429. 
valuation  of  property  in  policy  may  be  disregarded,  429. 
or  used  only  as  evidence  of  actual  value,  429. 
and  has  no  efibct  upon  adjustment  of  average,  430. 

losses  under  open  and  valued  policies,  adjusted  alike,  as  regards  general  aver- 
age, 430. 
both  between  original  parties,  or  either  any  of  them,  and  insurers,  430. 
foreign  adjustment,  properly  made,  binds  concltisively  all  parties  thereto,  431, 

432. 
and  also  the  insurers,  432. 
exception  where  party  is  refused  claim  for  contribution,  allowed  at  place  of 

insuring,  433. 
GENERAL  CLAUSES,  meaning  and  application  of.    See  Termini,  311-833. 
"  GEOGRAPHICAL  ORDER,"  meaning  of,  295. 
GOODS  AND  MERCHANDISE.    See  Cargo, 
what  is  covered  by  these  terms,  200. 
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GOVERNMENT, 

indemnity  paid  hj,  is  salvage  for  insaren,  417. 
GUNPOWDER,  explosion  of,  a  loss  by  fire,  233,  n. 


H. 
HIDES,  insurance  on,  265. 

what  IS  total  loss  of,  379,  383. 
HUSBAND,  may  insure  wife's  property,  as  administrator,  withoat  specifying  kind  of 
interest,  169,  n. 
so,  as  tenant  by  the  curtesy,  169,  n. 
HYPOTHECATION,  power  of  master  to  make,  375, 376. 


I. 

ICE,  a  memorandum  article,  384. 

if  port  of  destination  is  obstructed  by,  ship  may  enter  neighboring  port,  299. 
ILLICIT  TRADE,  256,  n.  2. 

IMPLIED  WARRANTIES.    See  Warranties,  132-152. 
INDORSEMENT  ON  OPEN  POLICY.    See  Policies  of  Insurance,  34,  35. 
INFANT.    See  Minor. 
INFORMATION,  Ubel  of,  681,  582. 
INHERENT  DEFECT,  216,  231. 

INQUIRIES.    See  Representation  and  Concealment,  153-181. 
INSOLVENCY,  assignment  of  policy  in,  46. 

of  insurer,  does  not  dissolve  contract,  461,  n.  5. 
INSURANCE,  what  is,  and  how  effected,  3-61. 

benefit  of,  49. 

a  contract  of  indemnity,  3,  63,  ft,  81,  n.,  185,  275,  335. 

L   CONTBAOT  OF,  HOW  AKD  BT  WHOM  MAI>E,  3-26. 

definition  of,  3,  185. 

insurers  not  obliged  to  make,,  with  all  who  offer,  4,  45, 108. 
A.  Parties  to,  4-19. 

may  be  any,  competent  to  make  any  contract,  4. 
except  alien  enemy,  4,  264. 

formerly  held  otherwise,  4,  n.  2. 
illegal  by  temporary  acts  of  parliament,  4,  n.  2. 
illegal  at  common  law,  4,  n.  2. 
subsequent  war  suspends,  perhaps  avoids,  5,  n. 
**  there  may  be  exceptions,  8,  n.  7. 

war,  after  loss,  suspends  remedy  of,  5,  n. 
as  to  ransom  bills,  5,  n. 
Alien  enemies,  who  are,  4-8,  9,  18. 

exclusive  right  of  eveiy  government  to  determine,  5,  9. 
necessary  transactions  with,  not  illegal,  6. 
and  insurance  on,  not  void,  6,  n.  2. 
flag  determines  nationality  of  hull,  6. 
not  of  caigo,  6. 
LvceMt  to  trade  with  alien  enemy,  6-8. 

enemy's  property  protected  by,  7,  n. 
and  insurable  under,  8,  9. 
may  be  made  transferable,  6, 7. 
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if  not  made  tnuufenbla,  penofiial,  7. 

constnictkm  of,  liberal,  7,  n.  2. 

altendoii  of,  inyilidatee,  8. 

wrong  description  in,  inyalidates,  8. 

all  £iu:t8  negatiYing  right  of  alien  to  toe,  most  appear  on  reoordy  8. 
alien  friends  may  be,  8. 
Aliau,  who  are,  9-19. 

definition  of,  9. 

depends  on  domidl,  9. 

right  of  citizen  to  expatriate  himself  during  war,  9, 10,  n. 

domidl  depends  on  residence  and  intention,  10,  IS,  IS,  14. 

residence  implies  intention,  10. 

eveiy  case  to  be  judged  by  itself,  10. 
DomieU,  what  ctmstituia,  9-18. 

definition  of,  10, 11. 

nothing  appearing  to  the  contrary,  that  of  party's  origin,  11. 

mere  intent  to  change,  does  not  change^  11. 

nor  change  in  fiict,  without  intent,  11. 

once  acquired,  presumed  to  continue,  11. 

residence  sufficient  to  give,  not  determined  by  fixed  rules,  11. 

elements  to  be  considered,  11-12. 

dtizen  of  one  country  may  haTC,  in  another,  12. 

and  may  trade  with  enemy  of  native  country,  12. 

and  may  insure,  in  native  country,  12. 

short  residence  in  foreign  country  with  intent  to  return,  not  sufficient 
to  give,  there,  12. 

nor  residence  by  constnunt,  13. 

long  continued  residence  gtves,  13. 

so  if  time  of  residence  is  uncertain,  13. 

declarations  of  party  may  affect,  14. 

natiye  nationality  easily  reverts,  15. 

mere  revisit  to  native  country  for  short  time  does  not  alter,  15-16. 

mere  intent  to  return  does  not  alter,  15. 

party's  starting  to  return,  after  declaration  of  war  by  native,  against 

*  adopted  country,  alters,  15. 

and  his  property  protected  thereby,  16,  n. 

but  not  if  in  trade  illegal  by  native  citizen,  15,  n. 

right  to  citizen  to  reasonable  time  to  withdraw  property,  15-16,  n. 

domidl  as  to  property  may  differ  from  actual,  16. 

but  must  be  without  fraudulent  intent,  16. 

partnership,  in  general,  has  none,  16. 

partner  in  one  country,  domiciled  in  another,  belongs  to  latter, 
16-17. 

partnership  property,  in  enemy's   country,  liable   to  condemna- 
tion, 17. 

separate  property  of  neutral  partners  not  affected  by  paxtnership 
connections  with  foreign  country,  17. 

but  liability  to  seizure  depends  on  whose  account  and  risk  the  goods 
were  shipped,  17. 

domidl  of  corporation  in  that  country  by  which  it  is  established, 
17,  n,  4. 
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party  residing  in  colony  or  factory,  free  from  the  goyemment  of  the 

country,  has  nationality  of  colony,  17. 
but  not  when  government  of  country  has  control,  18. 
foreign  minister  retains  native  domicil,  1 8. 
bnt  as  to  trade  in  foreign  country,  loses,  18. 
domicil  of  mariner,  that  of  birth,  18. 
engaging  in  hostile  trade,  an  alien  enemy,  18. 
prisoner  of  war  may  not  be  alien  enemy,  18. 
and  if  neutral,  may  sue  and  bo  sued  for  contracts,  18. 
Contract  of  insurance,  in  violation  of  foreign  laws,  not  void,  19,  217.. 
B.  Form  of.  ^ 

usually  policy  in  use  where  insurance  is  effected,  19. 
may  be  in  other  forms,  19. 
may  be  oral,  19. 
Agreement  to  insure,  20-24. 
by  parol,  19-21. 

if  charter  requires  to  be  in  writing,  not  binding,  20. 
fonnalities  required  by  law,  affect  evidence  of,  not  contract  itself,  20. 
different  rules  in  different  States,  20,  21. 
entered  in  insurer's  books,  a  valid  contract,  21. 
meaning  of,  21. 
*  ^  made  by  agent  authorized  to  make  it,  but  not  the  policy,  binding,  21  .* 

Proposals  to  insure,  21-24. 

by  letter,  and  accepted,  a  valid  contract,  from  mailing  of  acceptance, 

22,  24,  n. 
not  if  property  is  destroyed  before  such  mailing,  22. 
as  to  construction  of  letter  containing,  54. 
Rescission  of,  22-27,  n. 

by  insured,  if  received  by  insurers  before  acceptance,  valid,  22. 
by  insurers,  if  received  by  insured  before  mailing  of  acceptance, 

valid,  22. 
bilt  if  received  after  mailing,  not  valid,  22. 
whether  revocation  mailed  before  acceptance,  though  acceptance 
is  made  before  revocation  reaches  the  acceptor  is,  22,  n. 
'       acceptance  must  conform  exactly  with  proposal,  23. 
Policies,  void  by  breach  of  condition,  not  revived  by  mere  waiver,  26. 

issue  of,  waiver  of  things  to  be  done  before  completion  of  contract, 
26,  28. 
n.  Policies  of  Jssvrxscb,  form  and  essentials  of    See  Policies  of  Insurance,  27- 

38. 
assignment  and  negotiability  of     See  Policies  of  Insurance,  d9-4S.. 
construction  of     See  Policies  oflnsuramx,  48-61. 
INSURANCE  AGENTS.    See  Agents. 
INTELLIGENCE, 

what  should  be  communicated  to  the  insurers.    See  Representation  and  Con- 
cealment, 153-181. 
INTENTION,  determines  party  insured  when  phrase  is  general,  30,  31. 

to  deviate.     See  Deviation,  304-310. 
INTEREST  OF  THTE  INSURED,  62-103. 
I.  Necessity  or  Some  Iittebest,  62,  76. 
interest  must  be  at  risk,  62. 
VOL.  n.  68 
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INTEREST  OF  THE  INSURED  —  Con/»niicrf. 
value  of  subject-matter,  measares  loss,  62. 

may  be  determiDed  after  loss,  62,  70. 
or  expressed  in  policy,  62. 
II.  Open  and  Valued  Policy,  62-73. 

indoi^sement  on.     See  Policies  of  Insurance,  34-38. 
definition,  of  open  policy,  34,  62. 
of  Talued  policy,  dS. 

agreed  valuation,  binds  both  parties,  63-^4.  * 

not  if  wholly  unreal,  63. 
nor  if  illegal  interest  or  peril  is  covered,  64. 
fraud,  vitiates  policy,  64. 

and  not  merely  valnation,  64,  n.  2. 
presumed  by  excessive  overvaluation,  64. 
same  policy  may  be  open  in  part  and  valued  in  part,  64. 
same  subject  may  be  valued  by  one,  and  open,  by  another  insurer,  64. 
valuation,  in  one  policy,  independent  of  others,  64. 
if  less  in  policy  sued,  to  be  set  aside,  65. 
if  greater,  to  be  followed,  65. 
but  this  unsettled,  65,  n.  1,  102. 
if  insured  own  part  of  subject,  applies  to  that  part,  66. 
pro  rata,  where  part  of  goods  intended  to  be  insured  is  shipped,  66. 
of  outward,  may  be  that  of  return  cargo  substituted  by  purchase^  6f . 
presumed  to  include  premium,  67,  70,  356,  n.  1. 
the  contrary  may  be  expressed,  67. 
restricted  formerly  to  total  loss,  68,  355. 
the  contrary  not  quite  settled,  6d,  355. 
but  on  principle,  should  prevail,  68,  n.  2. 
of  freight,  presumed  to  apply  to  full  cargo,  69. 
if  part  be  at  risk,  applies  pro  rata,  69. 

but  in  voyage  of  distinct  parts,  intent  of  parties  to  determine,  69. 
of  profits,  may  be  included  in  that  of  goods,  70. 
or  insured  as  profits,  70. 
if  valued  in  England,  necessary  to  prove  that  there  would  have 

been  some  profit,  70. 
in  America,  settled  by  valuation  expressed,  70. 
of  ship,  the  same  through  period  of  insurance,  71. 

includes  all  belonging  to,  and  proper  for  that  voyage,  71. 
adjustment  made  on  interest  at  time  of  loss,  71. 
of  goods,  interest  determined  by,  at  time  risk  attaches,  71. 

but  in  insurance  on  successive  passages,  by  that  of  new,  bought 

with  proceeds  of  outward  cargo,  71. 
that  of  invoice,  72. 

reasonable  charge  to  be  added  thereto,  73. 
not  expenses  to  be  incurred,  73. 

drawback  not  to  be  deducted  from,  in  exported  goods,  73. 
exchange  at  beginning  of  risk  to  be  added,  if  at  all,  73. 
formerly  held  that  rate  at  time  of  adjustment  of  loss,  73,  n.  4. 
whether  rate  at  time  risk  commenced,  or  par  value,  74. 
IIL  What  Kind  of  Interest  may  be  Insured,  74^-96. 

in  general  any,  where  peril  would  bring  direct  pecuniary  loss,  74. 
obligor  in  bond  to  dissolve  attachment  on  a  ship  may  insure,  75. 
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meaning  of  interest,  75,  d. 
who  have  insurable  interest,  75-77. 

purchasers  in  good  faith  under  doubtfal  title,  76. 

vendor  having  lien  and  right  of  stoppage  in  transitu,  76,  77. 

one  abont  to  bnj,  76. 

one  having  interest  in  execntoiy  contract,  76. 

bat  not  in  a  mere  probabilitj,  76. 

insurers  may  reinsure,  77,  102,  10.3. 

change  from  ownership  to  mere  right  does  not  defeat  policy,  45,  n.  1,  77. 

except  when  kind  of  interest  is  defined,  77. 

seller  retaining  interest,  77. 

his  interest  not  limited  to  agreed  price,  77. 

"  lost  or  not  lost,"  may  be  made  retrospective,  77,  312. 

perhaps  policy  without  these  words  may,  also,  77,  84. 

bailee  having  lien,  or  responsible  for  any  risk,  77. 

consignee  with  power  to  sell,  78. 

creditor,  as  such,  has  none,  78. 

unless  he  has  lien,  78. 

or  where  proceeds  of  goods  shipped  are  to  be  paid  him  by  agreement,  78. 

or  assigned  to  him  as  collateral  security,  78,  n.  5. 

interest  only  defeated  by  complete  divesting,  78. 
what  will  not  amount  to  defeasance,  78-80. 

attachment  and  seizure  on  execution  before  sale,  78. 

contract  to  convey,  78. 

assignment  of  aipounf  secured  by  j)o1icy,  78. 

stoppage  in  transitu  by  vendor  of  goods,  79. 

capture  before  condemnation,  79. 

capture  before  declaration  of  war,  gives  eaptors  no  insurable  interest, 
185,  n.  5. 

interest  not  forfeited  till  seizure,  79,  332. 

breach  of  statute  works  forfeiture,  79. 

this  somewliat  unsettled,  79. 

seizure  before  condemnation  vests  property  in  government,  79,  n.  3. 

If  government  has  election  to  seize,  or  to  recover  value,  not,  80. 
lender  on  bottomry  and  respondentia,  80,  263. 
mortgagee,  to  amount  of  debt,  80. 
mortgagor  not  liable  for  premium,  80,  n.  3. 
whether  insurer  is  liable  if  remaining  security  is  ample,  80,  n.  3. 
mortgagor,  to  full  value,  82,  n. 

subrogation  of  insured  to  rights  of  mortgagee,  81-82,  418. 
nature  and  extent  of  insurable  interest  of  mortgagee,  82,  n,  2. 
all  persons  having  lien,  or  who  may  make  gain  on  property,  84. 
factors,  on  commissions,  consignees,  agents,  carriers,  and  bulees,  84. 
but  quasi  possession  necessary,  85. 
ship-owner,  infrdght,  86. 

which  commences  at  beginning  of  voyage,  86. 

or  of  steps  taken  to  earn  it,  86. 

or  when  ship  is  on  her  way  to  a  port  to  receive  the  goods,  87. 

unless- under  clause  "beginning   the   adventure,  etc.,  on  loading  of 
freight,"  87. 
charterer,  in  earnings  to  be  made,  87. 
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or  adyances  made  by  him  at  his  own  risk,  88. 
freight  of  part  of  Toyage  maj  be  insured,  88. 
If  Oie  interest  is  iUegal,  insurance  is  void,  88-96. 
Interest  is  illegal. 

if  material  and  inseparable  part  of  contract  is  illegal,  88. 
if  insurance  is  prohibited,  88. 
if  illegal  use  of  property  is  contemplated,  88. 
if  act  is  subject  to  a  penalty,  88. 
illegality  need  not  be  express,  89. 
.  sufficient,  if  opposed  to  policy  of  the  law,  89. 
insurance  by  mariners  of  wages,  illegal,  89,  589. 
but  not  of  goods  bought  with  wages,  90. 
wager  policy  void,  89. 
master  may  insure  wages,  90. 
presumption  of  law  in  favor  of  legality,  90. 
insured  not  affected  by  subsequent  illegality,  unless  presumed  to 

know  it,  90. 
intent  to  do  illegal  act  does  not  avoid  policy,  90. 
nor  remote  or  collateral  illegality,  90. 
nor  cai^o  bought  with  proceeds  of  prior  illegal  cargo,  91. 
insurance  on  any  legal  part  of  voyage  valid,  91. 
but  void  if  material  part  of  property  is  illegal,  91. 
non  conformity  with  registry  laws  does  not  avoid  policy,  92. 
Contraband  trade,  what  constitutes,  93-96. 
definition  of,  93.  , 

u^uU  goods  are  contraband,  93-95. 

all  intended  for  support  of  enemy  in  carrying  on  war,  93, 94. 
determined  by  circumstances,  93,  94. 
examples  of  contraband  articles,  93,  n.  2. 
provisions  may  be,  94. 
all  property  destined  to  blockaded  port,  95. 
distinction  between  raw  and  manufactured  articles,  95. 
all  goods  of  owner  of  contraband,  are  forfeited,  96. 
but  not  lawful  goods  of  others,  96. 
See  Risks,  2\  7 -219, 
IV.  Prior,  DotTBLE,  and  Reinburance,  96-100.  ' 
Prior  insurance,  96-103. 
American  clause,  96-98. 

relates  to  priority  in  effecting  insurance,  96. 
not  to  commencement  of  risk,  97. 
date  of  policy  not  conclusive,  97. 
^  court  will  inquire  into  fraction  of  a  day,  97. 

liability  of  insurers  above  premium  to  be  deducted,  97. 

if  value  in  second  policy  is  greater,  only  actual  amount  to  be  de- 

ducted,  97. 
second  policy  suspended  till  first  is  exhausted,  97. 
where  property,  sufficient  to  cover  several  insurances,  diminishes,  the 

last  policy  first  discharged,  97. 
whether  diminution  after  all  had  attached,  leitves  remainder  to  be 

distributed  ratably,  98. 
does  not  apply  if  policies  are  simultaneous,  99, 193. 
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policies  simaltaDeons,  if  so  stated,  100. 
or  if  there  is  no  evidence  of  priority,  100. 
Without  American  clause,  99. 

insared  maj  elect  which *to  sne,  99. 
all  insurers  gaarantors  for  each  other,  99. 
Double  insurance,  100-102. 

to  const itate,  same  snhject  must  be  insured  against  same  risk,  and  whole 

amount  exceed  whole  value,  100,  102. 
reinsurance  effected  by  reinsured  is,  100. 

if  subsequent  policy  is  void,  a  prior  stands,  though  providing  that  the 
contract  shall  be  void  if  there  is  other  insurance  on  same  property,  101. 
may  exist  by  consent  of  prior  insurers,  101. 
and  parol  consent  is  sufficient  therefor,  101. 

a  warranty  of  prior,  at  time  of  subsequent  insurance,  complied  with, 

though  prior  insurance  is  subsequently  avoided  by  act  of  insured,  102. 

if  sum  of  values  do  not  exceed  that  in  any  policy,  no  double  insurance 

as  to  that  policy,  102. 
whether  if  it  exceed,  65,  n.  1,  102. 

in  joint  insurance,  to  be  void  in  case  of  subsequent  over-insurance,  if  one 
party  effect,  void,  102. 
Beinmrance,  102, 103. 

insurer  may  reinsure,  77,  102,  103. 
valid  at  common  law,  103,  n.  1. 
forbidden  in  England  by  statute,  103,  n.  1. 
reinsurers  entitled  to  all  defences  of  insurers,  103. 
reinsurers  liable  for  expenses  of  suit  by  insurers,  103. 
unless  there  is  no  reasonable  defence,  103. 
or  reinsurers  do  not  sanction  suit,  103. 
by  agent,  without  authority,  may  be  ratified,  103. 
but  intent  to  cover  interest  of  party  ratifying,  must  appear,  103. 
INTERMEDIATE  PORT,  loss  at,  in  England,  378-380. 
loss  at,  in  this  country,  382-385. 
implied  warranty  of  sea-worthiness  at,  145,  146. 
deviation  by  visiting,  281,  291,  295,  297. 
INTERMEDIATE  VOYAGE,  liberty  to  make,  291-293. 

usage  to  make,  279,  281 . 
INTERVENORS,  in  admiralty,  694,  703. 
INVOICE,  value  of  goods  presumed  that  of,  69,  72. 
IRON  WORK,  deduction  of  "one  third  new  for  old,"  from,  436. 


J. 

JETTISON.    See  Total  Lou,  373,  374. 

JOINDER.     See  Suit,  671-675. 

JURISDICTION,  ADMIRALTY,  extent  of.     See  Admiralty,  497-515,  649-651. 

over  proceeds  in  registry.    See  Admiralty,  548-551. 

See  Supreme  Court,  516-518. 
JURISPRUDENCE,  ADMIRALTY.    See  Admiralty  Jurisprudence,  552-572. 

68* 
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L. 

LAKES,  admiraltf  jarisdiction  orer,  500,  503,  504. 
LAND,  curiers  by,  maj  commit  barratry,  241. 

whether  process  issues  against,  699,  n.  2. 
LANDED,  insarance  on  goods  till  landed.    See  Termmtf  320-330. 
LAW,  of  nations,  115. 

of  place,  applied  to  constmction  of  policy,  54,  55. 
LAWFUL  GOODS,  includes  contraband,  130. 
LEAK,  presumption  of  unseaworthiness,  139. 
LEAKAGE,  insurers  not  liable  for  ordinary,  215. 
LENDER,  on  bottomry,  should  specify  interest  in  policy,  264,  n. 
LETTER,  construction  of,  proposing  insurance,  54. 

contract  by,  22,  n.  4. 
LETTERS  OF  MARQUE,  whether  taking,  constitutes  a  deviatioQ,  304, 305. 
LIABILITY  OF  INSURERS,  clause  limiting.     See  Risks,  271-274. 
LIBEL,  in  admiralty.    See  Suit,  670,  671,  676-^83. 

cross.    See  Set-off,  717,  718. 

filed  in  clerk's  office,  716. 

for  information  filed  perhaps  in  court,  716. 
LIBERTY  POLICIES.  See  Deviation,  285-296. 
LICENSE  to  trade  with  alien  enemy,  6-8. 

to  enter  blockaded  port,  120. 
LIEN  by  local  law  enforced  in  admiralty,  504,  520,  640,  644. 

/or  repairs  and  supplies.     See  Repairs,  639-642. 

insurance  of,  76-78,  83,  84. 

of  agent  on  policy,  465-467. 

of  material-men,  642,  674. 

of  proctors  for  costs,  662. 

of  seamen  for  wages,  579. 

when  lost  by  delay  to  enforce  it,  663,  664. 
LIGHTERS,  when  goods  put  on  board,  are  safely  landed,  328. 

stranding  of,  is  not  a  stranding  "within  the  policy,  269. 
LIGHTNING,  loss  by,  not  loss  by  fire,  233,  n. 
LIGHTSHIP,  crew  of,  entitled  to  salvage,  601. 
LIMITATION  of  time  of  bringing  action,  481. 

of  place  where  it  shall  be  brought,  481 . 
LIMITATIONS,  statute  of,  does  not  apply  to  suits  in  admualty,  663. 
LLOYD'S,  intelligence  posted  up  at,  presumed  to  be  known  to  subscriberSy  174,  n« 
LOG-BOOK  of  party,  inadmissible  as  evidence  in  his  favor,  489. 
LOSS.     See  Risks,  210-274. 
"LOST  OR  NOT  LOST,"  meaning  of,  77,  312. 


M. 

MAILS,  salvage  not  allowed  on^  625. 

MARINE  RAILWAY,  damage  to  vessel  while  being  hauled  upon,  for  repain,  252. 
MARINER,  domicil  of,  18.     See  Seamen,  573-594. 
MARKET,  insurance  to  a,  293. 
MASTER,  evidence  of,  in  admiralty,  720. 
insurable  interest  of,  90. 
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power  of,  to  sell  cargo,  374. 
to  forward  it  after  wreck,  372,  373. 
to  sell  ship,  365-^69. 
competent,  necessaiy,  135,  136. 
loss  by  negligence  of,  140.    See  RiskSf  210-274. 
sailing  vessel  on  shares,  cannot  insare  owner's  interest  in  freight,  33. 
MATE,  shonld  take  command,  on  death  or  incompetency  of  master,  141,  n. 

insurable  interest  of,  89. 
MATERIALS,  how  proceeds  of  old,  should  be  deducted^  437. 
MATERIAL-MEN,  lien  of,  642^  674. 
MAURITIUS,  commercially  an  Indian  island,  60,  n.  2. 
MEMORANDUM.     See  Risks,  264>274. 
MESNE  PROCESS,  in  admiralty,  684-700. 
I.  Arrest  of  Defendant,  684,  685. 

limited  by  rules  of  court,  684.  * 

imprisonment  for  debt  abolished,  where  abolished  by  State  laws,  684. 

if  sum  exceeds  five  hundred  dollars,  no  Nrarrant  of  arrest  of  person  or 

property  can  issue,  685. 
unless  by  special  order  of  court,  685. 
upon  affidavit,  or  proof  of  propriety  thereof,  685. 
II.  With  Clause  for  Attachment  of    Goods,  if  Party    cannot   be 
FOUND,  685,  686. 
goods  may  be  attached,  if  defendant  may  not  legally  be  arrested,  685. 
power  of  court  to  grant,  if  party  is  without  jurisdiction,  685. 
a  person  may  be  sued  where  his  property  is  found,  686,  687. 
ni.  Foreign  Attachment,  687,  688. 

governed  in  admiralty  by  its  own  principles,  687. 

and  independent  of  local  laws,  687. 

whether  it  can  issue,  if  defendant  is  not  inhabitant  of  district,  687. 

suit  may  be  brought  in  district  where  property  is,  687. 

garnishee  to  answer  on  oath,  687. 

as  to  debts  and  effects  of  defendant  in  his  hands,  687. 

and  to  interrogatories  propounded,  687. 

and  in  neglect  thereof,  court  will  award  compulsory  process,  687. 

warrant  of  arrest,  to  contain  citation  to,  687. 

not  sufficient  to  serve  copy  of  process  upon,  with  foreigif  attachment 

clause,  without  citation,  687. 
to  be  named,  in  warrant  of  arrest,  688. 
general  order,  insufficient,  688.  x 

interrogatories  to,  may  be  filed,  with  libel,  or  after,  688. 
IV.  Monition  in  Suits  in  personam,  689,  690. 
by  service  on  respondent,  689. 
residence  does  not  give  jurisdiction,  689. 
either  person  or  property  must  be  found  within  district,  689. 
if  person,  arrest  or  monition,  689. 
if  property  alone,  attachment,  689. 
no  attachment  and  monition,  except  in  suits  in  rem,  689. 
*' citatio  publica,**  or  "  mis  ei  modis"  689, 690. 
citation  to  contain  brief  statement  of  allegations  of  libel,  690. 
V.  In  Soits  in  rem,  690,  691. 

usually  by  warrant  of  arrest,  690. 
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marshal  takes  property  into  cnstodj,  690. 

and  gives  pablie  notice  thereof,  690. 

also  of  time  for  return  of  process,  and  hearing  of  cause,  690. 

to  be  published  in  newspapers  ordered  bj  court,  690. 

if  property  is  in  hands  of  State  sheriff,  marshal  cannot  take  it,  523,  n.  1,  691. 

court  may  ord«^r  any  one  in  whose  hands  the  property  may  be,  to  appear,  691 . 

YI.    In   BEX    AND   IN   PERSONAM,  691,  692. 

each  of  processes  given  by  second  role  separate,  691. 
but  may  be  combined,  691, 692. 
sometimes  all  contained  in  one  monition,  69). 
but  these  governed  by  rules  of  court,  692. 
VII.   Stipulations,  692-697. 

sometimes  called  bail,  692. 

usually  without  seal,  692. 

in  all  suits  in  personam,  marshal  may  take,  693,  694. 

condition  of,  to  appear  in  suit,  693. 

to  abide  all  orders  of  court,  693. 

summary  process  of  execution  may  issue  thereon,  against  sureties,  693. 

to  enforce  decree  of  court,  693. 

without  taking  out  execution  against  principal,  693,  n.  2. 

attachment  may  be  dissolved  by  defendant  giving  bond  with  sureties,  694. 

this  may  be  given  and  taken  in  open  court,  694. 

or  {\t  chambers,  694. 

or  before  commissioner  authorized  therefor,  694. 

court  may,  for  due  cause,  reduce  amount,  695. 

or  may  require  new  sureties,  695. 

in  suit  in  rem,  given  to  obtain  possession  of  property,  695. 

if  refused,  court  may  order  sale,  695. 

and  proceeds  to  be  brought  into  court,  695. 

if  for  sum  certain,  surety  cannot  be  compelled  to  pay  more,  696. 

though  stipulation  is  conditional  to  pay  sum  awarded  by  final  decree,  696. 

stipulation  regarded  as  substitute  for  thlpg  itself,  696. 

and  stipulators  liable  for  no  more,  696. 

valuation  cannot  be  increased  in  appellate  court,  696. 

claimant  giving,  and  receiving  vessel,  cannot  insist  on  allowance  for  discharg- 

fng  liens  for  seamen's  wages,  696. 
and  if  much  delay  intervene,  must  pay  interest,  696. 
monition  to  party  holding,  and  not  named  in  sfSpulation,  the  propef  process  to 

retake  possession,  696. 
VIII.  Stipulations  fob  Costs,  697-700. 

formerly  plaintiff  required  to  find  fidejussores  for  prosecutidn  of  suit,  697. 

and  for  payment  of  defendant's  costs,  if  plaintiff  should  faU,  697. 

and  for  production  of  plaintiff  when  called,  697. 

in  England,  this  confined  to  non-residents,  697. 

in  America,  rules  various,  697,  698. 

seamen  not  usually  called  on  for,  698. 

in  suits  in  rem,  claimant  obliged  to  file,  upon  putting  in  claim,  699. 

if  one  obligor  die  during  suit,  court  may  proceed  against  survivor,  699. 

or  against  representatives  of  deceased,  699. 

sureties  agree  that  executions  may  issue  against  them,  699. 

their  heirs,  executors,  and  administrators,  goods  and  chattels,  699. 
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for  whatever  sum  is  decreed,  if  stipulation  is  forfeited,  699. 

whether  process  would  issue  against  lands  of  principal  or  sureties,  699,  n.  2. 

this  not  positirelj  determined  on  authority,  699,  741. 

IX.    COjS^TUMACT  AND  DEFAULT,  700. 

libellant  failing  to  prosecute,  decreed  in,  700. 

and  on  application  of  defendant,  suit  will  be  dismissed  with  costs,  700. 

defendant  failing  to  answer,  adjudged  in,  700. 

court  thereupon  hears  cause  ex  parte,  700. 

and  g^ves  judgment,  700. 

these  rules  applicable  to  3uit8  in  rem  and  in  personam,  700. 
MINORS,  suit  by,  670. 

abduction  of,  652,  653. 
MISTAKE  OF  LAW  AND  FACT,  444,  445. 
MISREPRESENTATION.     See  Representation,  156-165. 
.MISSING  SHIP,  when  presumed  to  be  lost,  223. 
MOB,  loss  by,  236,  n. 

"MOORED  TWENTY-FOUR  HOURS  IN  SAFETY,"  meaning  of,  325-^27. 
"MORTALITY,  FREE  FROM,"  meaning  of  phrase,  262. 
MORTGAGE,  assignment  of,  40-41. 
>  admiralty  will  not  enforce  sale  under,  514. 

nor  decree  possession,  514. 
MORTGAGOR  AND  MORTGAGEE, 

insurable  interest  of,  60,  n.  3,  82,  n.  2. 

right  of,  to  sue,  477. 
MUTINY,  when  barratry,  245,  n.  3. 


N. 

NATIONALITY,  easily  reverts,  15. 

of  hull,  determined  by  flag,  not  by  ^rgo,  6. 

of  party  residing  in  foreign  colony,  17,  18,  n.  1, 

of  corporation,  16,  17. 

of  foreign  minister,  18. 

of  mariner,  18. 

of  prisoner  of  war,  18. 
NEGLIGENCE  OF  MASTER  AND  CREW,  loss  caused  by,  212. 
NEGOTIABILITY  OF  POLICY.     See  Policies,  39-48. 
NEUTRAL.     See  Salvage,  633-638. 
NEUTRALITY.    See  Warranties,  109-122. 
NEW  FOR  OLD,  353,  354,  434-438. 

NEWFOUNDLAND  TRADE,  usage  in,  as  to  deviation,  281. 
NEWSPAPERS,  notice  by  marshal  of  attachment  of  goods  in,  690. 

whether  news  in,  need  be  communicated  to  insurers,  174. 
NOMINAL  DAMAGES,  in  admiralty,  732. 
NOTICE  OF  ASSIGNMENT  OF  POLICY.    See  Policies,  41-48. 


O. 

OLD  MATERIALS,  how  proceeds  of,  should  be  deducted,  437,  438. 
"ON  ACCOUNT  OF  OWNERS,"  meaning  of,  31. 
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"  ON  A  PASSAGE,"  meaning  of,  322. 
"  ONE  THIRD  NEW  FOR  OLD,"  353,  354,  434-438. 
OPEN  POLICY.     Sec  Policies,  34-38;  Interest,  63-64. 
ORDINARY  DILIGENCE,  meaning  of,  457,  n.  3. 
OUTFITS  OF  WHALING  VOYAGE,  203. 
OVER-INSURANCE.     See  Interest,  96-103. 
OWNERSHIP,  warranty  of,  108. 


P. 

PAPERS,  when  false  ones  may  be  carried,  1 1 5. 

concealment  of,  a  breach  of  warranty,  115,  n.  3. 
Spoliation  of,  728. 

when  court  will  order  production  of,  before  issued  joined,  705. 
PAROL  AGREEMENT,  to  assign  policy,  with  delivery,  valid,  40. 
PARTIAL  LOSS,  434-442. 

often  called  particular  average,  434. 

this  phrase  inaccurate,  434. 

liabilities  of  insurers  of  interest  partly  damaged,  differ  in  different  interests, 

434.. 
insurers  liable  for  repairs  of  ship,  if  sea-worthy,  434. 
though  old  parts  were  deteriorated  by  age  or  decay,  434. 
and  whether  repairs  are  more  or  less  expensive  at  place  where  property  made, 

358,  435. 
repairs  to  be  made  in  conformity  to  original  character  of  ship,  435. 
insurers  liable  for  extraordinary  expenses  necessarily  incurred  by  peril  in- 
sured, 435. 
as  in  raising  funds  for  repairs,  435. 

but  not  for  wages  and  provision  of  crew  while  employed  on  repairs,  357,  435. 
nor  while  vessel  is  detained,  435. 
even  though  insured  on  time,  435,  n.  6. 

.application  of  rule  of  deduction  of  "one  third  new  for  old,"  434-438. 
holds,  whatever  be  age  of  ship,  354,  n.  1,  434,  435. 
but  not  in  England,  if  ship  is  on  first  voyage,  434,  n.  3. 
on  continent  of  Europe,  deducted  from  materials  only,  not  from  labor, 

436. 
but  different  in  England  and  America,  436. 
iron-work  subject  to  deduction,  436. 
except  anchors,  436. 

deduction  in  some  places  made  from  dockage,  436. 
and  incidental  expenses  connected  distinctly  with  repair,  437. 
and  from  extraordinary  expenses  of  raising  funds,  437. 
whether  value  of  old  materials  is  to  be  deducted  before  or  affcer  the  third, 

437,  438. 
this  unsettled  by  authorities,  437. 
better  opinion  that  it  should  be  deducted  before,  437. 
rule  held  to  be  limited  to  case  of  vessel  coming  into  possession  of  insured 

after  repairing,  438. 
but  this  depends  upon  whether  it  was  fault  of  insurer  or  insured  that  the 
vessel  did  not  come  into  possession  of  insured,  438. 
duty  of  master  in  case  of  wreck  to  forward  cargo,  372,  373,  438. 
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if  at  increased  freight,  whether  insarer  of  cargo  or  freight  is  liable,  438. 
insurer  of  goods  has  nothing  to  do  with  freight,  438.  ^ 

but  is  liable  for  increased  freight  if  forwarded  for  his  benefit,  439. 
and  not  liable  if  it  coald  be  avoided  by  delay  not  injnrioas  to  goods,  and  if 

forwarded  for  owner's  benefit,  439. 
owner  of  goods  sold  at  intermediate  port  for  fear  of  combustion  or  fermenta- 
tion, may  claim  partial  loss  of  insurer,  440. 
or  may  claim  freight  of  shipper,  if  damage  was  not  caused  by  peril  of  the  sea, 

440. 
insurers  not  discharged  by  any  conduct  of  master  in  restoring  or  destroying 

cargo,  if  his  conduct  is  required  or  justified,  440. 
duty  of  master  to  forward  damaged  goods  from  intermediate  port,  388,  n.  4, 

440. 
and  to  dry  or  wash  them  if  necessary,  and  it  can  be  done  at  reasonable  ex- 
pense, 441 . 
and  if  he  fails,  insurers  not  liable,  44  T. 
insurer  takes  no  risk  of  rise  or  fall  of  market,  441. 
liable  fpr  loss  from  original  invoice  value,  441. 
and  if  goods  are  damaged  and  sold  at  loading  port,  liable  for  damage  as  it 

existed  there,  Al. 
even  if  bought  by  other  parties,  forwarded  and  sold  for  nearly  original  value, 

441. 
loss  of  different  articles  in  same  policy  to  be  adjusted  by  itself,  441. 
expense  on  many  articles  for  common  benefit  to  be  charged  separately,  441. 
and  in  proportion  to  relative  value  of  each,  441. 
deduction  for  leakage,  or  deterioration  by  inherent  defect,  before  partial  loss 

to  be  deducted  from  invoice  value,  442. 
salvage  loss  settled  as  if  there  had  been  an  abandonment  and  transfer,  442. 
PARTICULAR  AVERAGE.    See  Partial  Loss, 

PARTIES  TO  CONTRACT- OF  INSURANCE.    See  J/wurancc,  4-19. 
PARTNERSHIP,  domicil  of,  16, 17. 

contract  to  serve  as  seamen  for  shares  does  not  constitute,  577. 
.PART-OWNER,  insurance  of,  presumed  of  separate  interest,  486. 
interest  of,  need  not  be  stated,  168,  n.  6. 
of  ship,  bound  by  character  thereof  as  to  neutrality.  111. 
right  of,  to  dispose  of  ship,  555. 
PASSENGER,  salvage  claim  by,  601,  602. 

admiralty  jurisdiction  over  contracts  to  carVy,  510. 
libel  for  ill-treatment  of,  652,  653. 
"PEAS,"  included  within  the  term  "  corn,"  265. 
"  PEOPLE,"  meaning  of  phrase,  247. 
PERIL  OF  THE  SEA.     See  Risks,  219-230. 
PILOTAGE,  admiralty  jurisdiction  over,  511. 

necessity  of,  142-144. 
PIRATES,  loss  by.     See  Risks,  236-238. 
POLICIES  OF  INSURANCE,  25-61. 

void  by  breach  of  condition,  not  revived  by  mere  waiver,  25. 
issue  of,  waiver  of  things  to  be  done  before  completion  of  contract,  26,  28. 
I.  FoBM  AND  Essentials  of,  27-38. 
vary  in  different  States,  27. 
general  English  form  retained,  27. 
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POLICIES   OP  INSURANCE— Coirfinuerf. 
inconrenience  of  cfaange  of,  27. 
•      inaccarate  phrueology  of,  27,  n.  I. 
snbscribed  by  insarera  only,  27. 
eridence  of  contract  binding  both  fMuties,  27,  28. 
binds  insured  from  inception  of  risk,  28. . 
but  not  nntil  sach  inception,  28. 
binds  insarers  tboagh  premiam  bus  not  been  paid,  28. 
and  though  policy  proTides  that  there  shall  be  no  insurance  till  payment,  28. 
delivered  after  date,  takes  effect  from  date,  if  so  intended,  28. 
General  dcnuet,  meaning  and  apiUication  of,  29-32. 

without  sach,  interest  of  person  named  alone  corered,  29. 
no  other  can  show  intent  to  cover  his  interest,  29. 
"  AU  whom  it  may  concern,*^  meaning  of,  29-^2. 

party  not  named  may  prove  interest  under,  29,  476. 
determined  by  intent  of  party  named,  30,  31. 
though  he  had  no  authority  to  insure,  30. 
to  be  valid,  must  be  for  benefit  of  party  ratifying,  31. 
payment  of  loss  to  him  exonerates  insurers,  30.       . 
application  of,  to  mutual  insurance  companies,  30. 
any  party  may  sue  under,  as  on  independent  policy,  32. 
unless  policy  shows  a  joint  contract,  32. 

extends  to  insuring  A,  "  for "  if  blank  were  intended  to  be  filled, 

32. 
and  so  where  party  named  is  described  as  "  agent,"  32. 
assignment  under,  subjects  assignee  to  existing  claims  against  assignor,  42. 
"cm  account  o/oumera"  meaning  of,  31. 

"on  account  of  whom  it  may  concern  at  time  of  loss  *^  meaning  of,  31. 
covers  assignees  of  property  insured,  31. 
extends  to  any  kind  of  interest  in  the  property,  31. 
independent  of  intent,  31. 
**  A,  as  agent  for  B."  covers  B/s  interest  alone,  32. 
suit  may,  sometimes  must  be  brought,  in  name  of  party  named,  32. 
but  not  if  disavowed  before  suit  by  party  in  interest,  except  for  lien,  33. 
but  no  defence  inapplicable  to  party  in  interest  can  be  made,  33. 
Agent  effecting  insurance,  32-34. 
must  have  full  power,  33. 

authority  of,  may  bo  derived  fVom  circumstances,  33. 
or  usage,  33. 

general  authority  insufficient,  33. 

ship's  husband,  without  authority  of  owners,  cannot  insure  for  them,  33. 
nor  master  sailing  on  shares,  owner's  interest  in  freight,  33. 
liability  of,  for  premium,  183,  184. 
Ratification  of  acts  of,  33,  34. 

same  principles  apply  as  in  other  contracts,  33. 
by  principal,  without  authority  given,  valid,  33. 
even  after  loss,  33. 

suit  brought  in  name  of  principal,  a  ratification,  33,  n.  6. 
if  none  appear,  agent's  interest  alone  recoverable,  33. 
consignee  and  warehouse-man,  describing  as  goods  in  trust,  may 
recover  full  value,  33. 
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•        Disavowed  of  acts  of, 

before  suit  by  priDcipal  destroys  agent's  action,  34. 
except  for  his  own  interest,  34. 

by  one  principal,  does  not  prevent  suit  for  benefit  of  others,  34,  n.  2. 
Open  policies,  34-38. 
definition  of,  34. 

most  nsaal  in  mutual  insurance,  34.     See  Interest,  62-73. 
Indorsement  on,  34, 35. 

differing  from  body  of  policy,  34, 35. 
held  not  binding,  34,  n.  4. 
if  by  agreement  of  both  parties,  valid,  35. 
insured  placing  initials  to,  not  conclusive  of  assent,  35. 
to  be  construed  with  policy,  35. 
if  different,  indorsement  to  govern,  35. 

obligation  of  insurers  on  goods  to  be  shipped  by  a  certain  route,  to 
make  insurance  on  all  shipments  by  that  route,  35,  n.  4. 
Alterations  in,  36-38. 

if  by  consent  of  parties,  valid,  37. 

by  insured,  without  consent,  and  material,  cancel  policy,  37. 

striking  out  signature  by  insured  cancels,  37. 

by  insurers,  without  consent,  of  no  effect,  37. 

so  vote  to  cancel  by  insurers  for  insolvency,  with  notice  thereof  to 

insured,  37,  189. 
material  mistake  cannot  be  corrected  in  law,  38. 
but  may  in  equity,  38. 
principles  on  which  this  is  done,  38,  n.  2. 
II.  Assignment  and  Negotiability  of,  39-48. 

same  rules  apply  as  in  other  choses  in  action,  39-41. 
policy  not  negotiable,  39,  108. 
parol  agreement  and  delivery,  an  assignment,  40. 
Rights  of  assignee,  39-48. 

to  sue  in  name  of  assignor,  39. 
interest  equitable,  without  notice  to  insurer,  39. 
action  to  be  brought  in  name  of  assignor,  39,  n.  3. 
enforced  at  law,  40. 

equity  will  not  interfere  without  special  reason,  40. 
subject  to  existing  claims  against  assignor,  41. 
even  under  clause  "  for  whom  it  may  concern,"  42. 
assignor,  after  assent  of  insurers,  cannot  prejudice,  40,  41. 
except  in  insurance  by  mortgagor  in  bis  own  name,  with  loss  payable  to 
,  mortgagee,  40. 

new  obligations  imposed  by  insurers  on  transferree  may  make  new  con- 
tract, 41 . 
then  mortgagor  cannot  prejudice  his  rights  as  transferree,  41. 
notice  to  be  given  to  insurer,  41. 

no  notice  of  claims  by  insurers  on  assignor,  a  waiver  thereof,  41. 
Where  subject  of  insurance  is  assigned,  42-48. 

under  clause,  loss  payable  to  "  owner  at  time  of  loss,"  42. 
assignee  takes,  subject  to  rights  between  assignor  and  insurers,  42.. 
mere  assignment  or  sale  discharges  insurer,  43. 
reassignment  before  loss  may  revive  assignor's  rights,  44. 

VOL.  n.  69 


818  INDEX. 

POLICIES   OF  INSURANCE  —  Confmiiecf. 

but  not  for  loss  while  property  was  in  assignee,  44. 
assignor  maj  retain  property  as  trostee,  44. 
and  as  such,  may  hold  policy,  44. 
bat  mast,  by  agreement,  retain  insnrable  interest,  44. 
seller,  under  conditional  sale,  may  retain  policy,  45. 
if  he  remain  in  possession,  45. 

clause  that  assignment  without  consent  shall  avoid  policy,  yalid,  45. 
but  not  applicable  to  assignments  in  insolvency,  46. 
applicable  to  assignment  by  one  partner  to  another,  on  principle,  46. 
but  unsettled  on  authority,  46. 
not  applicable  to  assignment  after  loss,  47. 
whether  parties  may  stipulate  otherwise,  doubtful,  48. 
on  death  of  insured,  policy  goes  to  administrator,  47. 
policy  may  provide  for  notice  of  change  of  master,  48. 
on  loss  without  such  notice,  and  without  negligence,  insured  can- 
not recover,  48. 

in.    CONSTBCCTION  OF,  48-61. 

A.  General  rules  of,  48-56. 

to  be  construed  without  favor  to  either  party,  48,  49. 

"and"  may  stand  for  "or  "  and  vice  versa,  50. 

"  or  either  of  them  "  may  be  added,  50. 

evidence  from  without  may  explain  policy,  50. 

but  not  contradict  it,  50, 179. 

prior  statements,  written  or  not,  no  part  of,  unless  referred  to,  50,  52. 

except  promises  and  representations,  51. 

nor  subsequent  statements,  51. 

and  cannot  contradict  stipulations  implied  by  law,  51. 

writing  on  policy,  if  referred  to,  a  part  thereof,  51. 

or  if  signed  by  party  under  obligation,  51. 

so  separate  document,  if  referred  to,  52. 

paper  fastened  to  policy,  no  part  thereof,  so  as  to  make  warranty,  if  not 

referred  to,  52. 
nor  if  folded  up  in  it,  52. 

facts  immaterial  to  risk  or  contract,  if  referred  to,  no  warranty,  52. 
Intent  of  parties  to  be  carried  out  in,  52-54. 

but  only  as  expressed,  52. 

not  if  different  from  words  used,  52. 

resort  made  to  purpose  of  insurance  as  indemnity,  53. 

and  to  subject-matter,  53.  • 

and  to  all  parts  of  policy,  53. 

written  words  control  printed,  53.  • 

only  when  contradictory  to  them',  53. 
Law  of  place,  54-55. 

contract  presumed  subject  to,  where  made,  54. 

but  if  to  take  effect  at  another  place,  to  latter,  54. 

construction  of  letter  proposing  insurance  according  to,  where  writ- 
ten, 54. 

but  Story's  opinion,  according  to,  where  received,  better,  54,  180, 
181. 
delivery  presumed  at  date,  55. 
words  to  be  taken  more  strongly  against  the  one  using  them,  55. 
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B.  0/wage,  56-61. 

as  to  constmction  of  letter  proposing  insurance,  54. 
to  be  employed  in  construction  of  policy,  56. 
reasons  for  this,  56. 
Rules  aa  to,  56-60. 

mast  be  reasonable,  legal,  definite,  well-established,  56. 
and  brought  to  notice  of  parties,  56,  58,  n.  1. 
May  be  locaif  57-58,  n. 

but  must  embrace  parties,  contract  and  subject,  57. 
and  must  not  contradict  policy,  58. 
proof  of  assent  of  insurers  by  paying  claims  under,  59. 
foreign,  strange,  and  technical  words  to  be  interpreted  by,  60. 
common  words,  by  common  meaning,  60. 
but  may  be  different,  if  intended,  60.  • 

instances  of  this,  60,  n.  2. 
eyidcnce  of,  to  be  freely  admitted,  60. 

doubts  by  judges,  as  to  propriety  of,  regarding  usage  not  referred  to,  61. 
these  unfounded,  61. 
FORTS,  situation  of,  need  not  be  mentioned,  175. 

intermediate,  loss  at.     See  Intermediate  Port. 
warranties  as  to.     See  Warranties,  129-152. 
of  destination.    See  Total  Loss,  370-382. 
insurance  to,  320-322, 324. 
liberty  to  touch  at,  285-291. 
order  in  which  they  should  be  visited,  293. 
PRACTICE,  rules  of.    See  Appendix,  ^51. 

in  admiralty,  657-748. 
PRELIMINARY  PROOF,  480,  481. ' 
PREMIUM,  182-196. 

presumed  to  be  included  in  valuation,  67,  70. 
I.  What  it  is,  and  who  Liable  THESvroB,  182-184. 
definition  of,  182. 

due  on  delivery  of  policy,  182, 185. 
usually  in  form  of  promissory  note,  182. 
policies  acknowledge  receipt  of,  182. 
this  not  conclusive,  182. 

and  parol  evidence  admissible  to  controvert,  182. 
but  not  to  avoid  the  policy,  183. 
'  Who  is  liable,  183,  184. 

in  England,  the  broker,  183. 

who  can  recover  amount  of  insured  as  money  paid,  183. 
even  before  actual  payment,  183. 
relations  of  brokers  and  insurers,  183,  n.  3. 
in  America,  the  actual  owner,  183. 
even  if  note  of  agent  or  broker  is  taken,  184. 
unless  insurers  knew  the  agent  was  not  acting  for  himself,  184. 
right  of  insurers  to  elect  to  hold  owner  or  agent,  184. 
•     but  this  may  be  waived,  184. 

clause  in  American  policies  gives  insurers  right  to  deduct  premium  in 

case  of  loss,  184. 
but  insurers  have  the  same  right  without  this  clause,  184. 
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n.  Return  of,  185-196. 

necessary,  if  risk  never  attached,  185,  304. 
or  no  part  thereof,  185. 
eren  for  breach  of  warranty,  186. 

but  otherwise  if  breach  occnr  after  attaching  of  risk,  186,  n.  2. 
agreement  that  insurers  shall  retain  part,  186. 
usual  in  foreign  policies,  186. 
reasons  therefor,  186,  n.  4. 

not  usual  in  America  without  stipulation,  186,  n.  4. 
usual  at  Lloyd's,  186,  n.  4. 
Proportional  return,  18^192. 
not  allowable,  186,  187. 

if  poliqy  is  on  time  at  an  entire  premium,  186. 
though  loss  occurs  after  expiration  of  only  a  small  part,  187.        « 
if  a  gross  sum  is  to  be  paid  at  once,  187,  188. 
though  at  a  specified  rate  per  month,  187. 

in  insurance  "at  and  from,"  though  the  risk  "from"  nerer  at- 
tached, 187. 
if  a  ship  becomes  unseaworthy  after  the  risk  begins,  187. 
in  short  interest,  if  interest  to  extent  insured  was  at  any  time  cov- 
ered, 187,  191. 
if  the  premium  is  entire,  188,  191. 
though  the  voyage  consists  of  distinct  passages,  188. 
allowable,  187,  188. 

by  usage,  187,  191. 

if  voyage  consists  of  severable  passages  for  which  the  risk  is  sever- 
able, 188. 
by  intent  of  parties,  188,  n.  1,  191. 

in  insurance  on  ship  and  cargo,  if  vessel  sails  without  cargo,  188. 
if  part  only  of  the  goods  is  shipped,  188. 
so  in  valued  policy,  188,  n.  3. 
rules  applicable  to,  unsettled,  191,  192. 
parties  may  agree  beforehand  as  to  conditions  for,  191. 
if  premium  is  entire,  risk  presumed  not  severable,  188, 191. 
but  rebutted  by  clauses  showing  different  intent,  191. 
or  by  usage,  187,  191. 

in  simultaneous  insurances  on  same  subject,  191. 
same  rules  applicable,  if  not  simultaneous,  191. 
except  when  later  ones  were  not  made  till  earlier  had  attached,  191. 
then  no  return  from  earlier  policies,  in  over-insurance,  191. 
in  the  later,  a  proportional  return,  191. 
if  subject  is  so  erroneously  described,  that  policy  does  not  attach,  189. 
and  if  policy  was  issued  by  one  without  authority,  189. 
if  company  vote  to  cancel,  giving  notice  to  the  insured,  and  insured  take  no 

part  in  cancellation,  insured  liable  for  premium,  189. 
insurers  entitled  to  premium  if  a  principal  could,  by  confirmation,  have  en- 
titled himself  to  a  claim  for  loss,  189. 
but  this  confined  to  those  giving  some  appearance  of  authority  to  agent,  190. 
in  agreement  to  insure  all  shipments  for  a  certain  time,  insured  bound  to  pay, 

for  each  shipment,  190. 
clause  i^r  return  of,  on  so  much  interest  as  insurer  shall  be  discharged  from 
by  prior  insurance,  192. 
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this  not  applicable  to  excess,  by  simaltaneons  policies,  193. 

formerly  held  that  first  insurers  in  oyer-insnrance,  in  same  policy,  were  liable 
for  the  whole,  193. 

and  subseqaent,  discharged,  193. 

but  otherwise  now,  193. 

daoses  for  return  of,  on  certain  contingencies,  193. 

"if  vessel  sails  with  convoy  and  arrives,"  193. 
insurers  liable,  if  part  of  cargo  is  lost,  193. 

fraud  of  insurer  makes  return  necessary,  194. 

otherwise,  where  both  parties  are  fraudulent,  194. 

premium  returnable,  if  fraud  is  known  to  neither,  194. 

if  policy  is  avoided  from  beginning,  premium  returnable,  195. 

unless  insured  were  fraudulent,  195. 

if  premium  is  unpaid,  right  to  return  becomes  defence  against  claim,  195. 

if  a  negotiable  note,  premium  to  be  returned  as  if  paid  in  cash,  195. 

if  policy  is  assigned,  return  of  premium  does  not  pass,  195. 
PRESUMPTIONS,  in  prize  cases,  727-728. 

in  case  of  missing  ship,  223,  346. 

as  to  sea-worthiness,  139. 
PRINCIPAL.    See  Agent. 
PRIOR  INSURANCE.     See  Interest,  96-103. 
PRIVILEGIUM,  561-563. 
PRIZE  CAUSES.     See  Trial,  725-729. 

freight,  in  cases  of.     See  Admiralty  Jurisdiction,  566-572. 

jurisdiction  in,  505,  n. 
PROCEEDS  IN  REGISTRY.     See  Admiralty  Jurisdiction,  548-551. 
PROCESS.     See  Mesne  Process,  684-700 ;  rinal  Process,  740-741. 
PROCTORS,  660-662. 

meaning  of,  660. 

in  some  districts,  conduct  whole  case,  660. 

in  others,  only  out  of  court,  660. 

officers  of  court,  660. 

and  held  to  utmost  goocTfaith  660. 

formerly  usual  for,  to  exhibit  power  of  attorney,  660. 

now  authority  presumed,  till  disputed,  660. 

practice  in  England  on  this  point  loose,  660,  661. 

may  make  affidavit  of  any  fact  upon  which  to  make  motion,  661. 
^  to  be  present,  when  suit  is  settled,  661 . 

cannot  compromise  claim,  without  special  authority,  661 . 

but  authorized  to  receive  payment,  661. 

monition  may  not  be  served  upon  him,  in  different  suit  from  that  in  which 
retained,  661. 

respondent  cannot  settle  case,  without  knowledge  of  proctor  of  libellant,  661. 

settlement  by  next  friend,  without  such  knowledge,  set  aside,  662. 

owner,  after  decision,  bound  to  pay  proctor  seamen's  wages,  662. 

who  has  lien  thereon  for  costs,  662. 
PROFITS,  abandonment  of.    See  ToUd  Loss,  385-395. 

valuation  of,  70. 

insurable  interest  in,  84,  n.  2. 

how  insured,  69,  70. 
PROHIBITED  TRADE,  loss  from.    See  Risk,  217-219. 

69* 
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PROPOSALS  TO  INSURE.     See  Insurance,  21-24. 
PROTEST,  when  admissible  in  evidence,  489. 
PROVISIONS,  covered  by  insurance  on  "ship,"  203. 


QUADRANTS,  included  under  term  "  ship,"  204. 
QUARANTINE,  as  affecting  policy,  326. 


R. 

RANSOM  BILLS,  5,  n. 

RATIFICATION  OF  INSURANCE,  how  it  should  be  made,  33. 
RATS,  loss  by,  whether  peril  of  sea,  220,  n.  4. 
REASONABLE  CARE,  meaning  of,  457,  n.  3. 
RESCISSION  OF  PROPOSAL  TO  INSURE,  22,  n. 
RECOVERY  BACK,  of  money  paid  under  mistake  of  fact,  445. 

none  if  paid  under  mistake  of  law,  445. 
REGISTRY  LAWS,  non-conformity  with,  does  not  avoid  policy,  92. 
REINSURANCE.     See  Interest,  96-103. 
REMOTE  LOSS,  212,  n.  1,  225,  227,  228,  n.  1,  260. 
REMOVAL  OF  CARGO,  329. 
REPAIRS  AND  SUPPLIES,  357-359,  639-642. 

lien  for,  furnished  to  foreign  ship,  enforced  in  admiralty,  639. 
but  each  State  foreign  to  the  rest,  in  this  respect,  639. 
but  this  controverted,  639. 

owner  of  ship-yard  may  sue  in  admiralty  for  hauling  vessel  out  of  water,  639. 
but  no  action  lies  against  him  for  damages  thereby,  639. 
Extent  of  Lien  for  Repairs  in  Port  in  same  State,  640-642. 
none  except  common  law  lien  during  possession,  640. 
conferred  by  statutes  on  State  courts,  504,  520,  640. 
these  should  be  enforced  in  admiralty  also,  504,  640. 
but  it  must  be  in  respect  to  subject  maritime  in  nature,  640. 
contract  to  repair,  a  maritime  contract,  640. 
contract  to  build,  also  maritime,  640. 
but  this  doubted,  640. 

jurisdiction  in  rem  as  to,  taken  away  by  twelfth  admiralty  rule,  641.        ♦ 
but  actions  in  personam  permitted,  641 . 

no  jurisdiction  for,  to  vessel  exclusively  employed  in  State  where  fur- 
nished, 642. 
although  on  sea-coast,  642. 

lien  of  material-men  not  lost  on  wreck,  and  portion  saved  by  owners,  642. 
REPLICATION  IN  ADMIRALTY,  711. 
REPRESENTATION  AND  CONCEALMENT,  153-181. 
I.  Representation,  153-155. 

misrepresentation  avoids  contract  as  between  the  parties,  153. 
different  opinions  as  to  grounds  of  rule,  153. 
whether  constructive  or  legal  fraud,  153,  n.  2. 

or  implied  condition  that  contract  is  free  from  misrepresentation  and  conceal- 
ment, whether  fraudulent  or  not,  153,  n.  2. 
misrepresentation  avoids  contract,  154,  155. 
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and  also  the  adjustment,  443. 

affirmation  or  denial  of  some  fact  necessary  to  constitnte,  154. 
or  allegation  leading  mind  to  same  conclusion,  154. 
may  be  orial,  in  writing,  or  in  print,  155. 
or  by  inference  from  words  in  policy,  155. 
every  direct  statement  in  policy,  a  warranty,  106,  155,  n.  1. 
unless  otherwise  agreed  upon,  155,  n.  1. 

statement  of  expectation  and  belief,  representations  only,  155,  n,  1. 
if  first  insurer  is  a  decoy,  this  is  equivalent  to  misrepresentation  to  other 

insurers,  155. 
materiality  of,  depends  on  tendency  to  influence  insurer  in  estimate  of  risk, 

155. 
n.   Concealment  and  Misbepresentation,  156-165. 
of  papers,  a  breach  of  neutrality,  115. 
meaning  of,  156. 
proof  that  it  did  not  relate  to  circumstances  entering  into  risk,  no  defence 

against,  156. 
not  intentional  nor  fraudulent,  discharges  insurers,  156. 
and  so  if  they  were  not  affected  thereby,  156. 
but  as  to  distinction,  if  not  wilfully  made,  156. 

temporary  non-compliance  after  risk  begins,  does  not  discharge  insurers,  157. 
if  continuous  and  complied  with  before  loss  connected  with  it,  167. 
as  to  several  part  of  risk,  avoids  only  that  part,  157. 
unless  whole  risk  is  enhanced  thereby,  157. 
insurers  not  discharged  by  non-compliance  with,  ceasing  to  be  material  before 

risk  begins,  157. 
nor  if  expressly  withdrawn,  157, 162. 
or  by  implication,  157, 162. 
if  true  at  time,  not  affected  by  subsequent  events  not  caused  by  misconduct  of 

insured,  158. 
wilful  ignorance  of  insured,  no  excuse,  158. 
statement  of  belief  complied  with,  if  belief  exists,  158. 
and  though  the  fact  is  otherwise,  158. 
a  person,  ignorant  of  fact,  stating  it  as  true,  affected  thereby,  as  if  he  knew  it 

to  bo  false,  if  it  is  so,  159. 
representation  may  relate  to  the  future,  159. 
and  compliance  therewith,  in  future,  necessary,  159. 
promissory  representation  binding,  159,  n.  3. 
insured,  proposing  to  second  insurer  for  insurance  of  same  subject  in  same 

policy,  supposed  to  propose  similar  insurance,  160. 
nnless  terms  of  bargain  show  a  difference,  160. 
second  insurer  may  avail  of  misrepresentation  to  first,  161. 
but  otherwise  if  contracts  are  distinct,  161. 
representations  to  others  than  first,  not  considered  as  made  to  subsequent 

ones,  161. 
this  applies  only  to  representations  favorable  to  insurer,  161. 
not  to  those  increasing  his  liability,  161. 
has  the  same  effect  if  made  before  or  at  time  of  insurance,  162. 
if  made  in  connection  with  the  insurance,  162. 
but  state  of  facts,  at  time  only,  to  be  considered,  162. 
intent  may  be  important,  162. 
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if  immaterial,  but  intended,  contract  avoided,  162. 

and  so  if  immaterial,  bat  in  reply  to  distinct  inquiry,  162. 

distinct  inquiry  conclusive  as  to  materiality,  162,  n.  3, 173,  178. 

whether  insured  is  affected  by,  if  ignorant  because  master  fraudulently  with- 
holds knowledge,  162. 

that  this  avoids  contract,  the  better  opinion,  162. 

but  decisions  otherwise,  162,  n.  4. 

rate  of  premium  to  be  considered,  163,  165. 

effect  of,  by  agent,  163. 

if  without  authority  or  knowledge  of  principal  avoids  contract,  163, 164. 

policy  valid,  if  facts  are  stated  on  information  from  newspapers,  164. 

agent  proposing  insurance,  bound  to  disclose  subsequent  information  en- 
hancing risk,  1 64. 

otherwise  policy  void,  164. 

how  far  facts  known  to  an  officer  of  company,  are  known  to  all,  164, 165. 

this  depends  on  kind  of  authority  and  on  usage,  164. 
III.  What  Things  should  be  Communicated,  165-179. 

ascertained  facts,  and  rumors  not  frivolous,  165. 

if  entering  into  estimate  of  risk,  165. 

even  though  the  rumors  were  doubtful  and  afterwards  proved  false,  165. 

otherwise  policy  is  avoided,  165. 

all^ings  affecting  mind  of  insurer  as  to  whether  he  will  insure,  165,  n.  2. 

and  as  to  what  premium  he  will  insure  at,  165,  n.  2. 

not  mere  opinions,  or  hopes  or  fears  not  resting  on  definite  facts,  166,  177. 

misrepresentation  of  fact  only  affecting  estimate  of  risk  by  insured,  avoids 
policy,  166,  n. 

but  a  concealment,  it  seems,  does  not,  166,  n. 

insured,  if  policy  is  retrospective,  bound  to  disclose  any  facts  which  may 
have  occurred  within  period,  167. 

and  which  would  affect  risk,  though  ignorant  of  how  they  affected  vessel,  167. 

insurer  bound  to  disclose  to  reinsurer  his  knowledge  of  character  of  insured, 
167. 

and  of  risk  originally  assumed,  167. 

if  material  to  risk  of  reinsurance,  167. 

agent  bound  to  disclose  what  is  known  only  because  he  is  agent,  167. 

whether,  that  order  to  insure  was  sent  in  manner  indicating  unusual  haste,  167. 

that  voyage  will  violate  recent  foreign  decree,  168. 

otherwise  if  insurers  are  presumed  to  know  it,  168. 

if  trade  is  not  notoriously  illicit,  insurer  not  presumed  to  know  illegality,  168. 

materiality,  dependent  upon  circumstances  of  case,  168, 173. 

as  national  character  of  goods  and  ship,  168. 

and  the  interest  of  insured,  168. 

the  nature  of  the  property,  169. 

if  ship  or  goods  are  belligerent  or  contraband,  169. 

or  if  intended  for  a  blockaded  port,  170. 

insurance  on  *'  all  lawful  goods,"  does  not  require  representation  that  they  are 
contraband,  170. 

insured  representing  himself  as  sole  owner  not  estopped  from  proving  truth 
by  bill  of  lading  representing  goods  as  belonging  to  him  and  another,  170. 

08  to  time  ofmiling,  170-172. 
may  be  material,  170. 
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not  necessarily  so,  171,  n.  1. 

knowledge  of,  not  affecting  premium,  need  not  be  disclosed,  171,  n.  1. 

materiality  of,  a  question  for  the  jury,  171,  n.  1. 

if  stated  incorrectly,  and  material  to  risk,  discharges  insurers,  172. 

"  to  and  from  "  a  place  implies  that  vessel  is,  or  will  soon  be  there,  172, 

and  in  condition  to  sail  soon,  172. 

sailing  qualities  of  vessel  may  be  material,  172. 

unnecessary  to  state  how  long  vessel  has  been  in  port  in  insurance  "  at 
and  from,"  172. 
every  thing  material  must  be  stated,  172. 
and  facts  entering  into  estimate  of  risk,  172. 
and  reasons  for  or  against  making  contract,  172. 
materiality  dependent  upoa  circumstances,  173. 
distinct  inquiry  makes  all  facts  mat^irial,  173. 
What  need  not  be  communicated,  173-179. 

what  insurers  already  know,  173. 

what  they  ought  to  know,  174. 

how  their  knowledge  was  acquired,  immaterial,  173. 

matters  of  general  knowledge,  174,  175. 

existence  of  public  wars,  175. 

situation  and  character  of  the  ports,  175. 

usages  of  trade,  175. 

as  to  neglect  to  make  inquiry  suggested  by  statement  of  insured,  176. 

intent,  \jrhich  if  effected,  will  avoid  insurance,  176. 

or  gives  insurers  a  defence,  176. 

otherwise,  in  certain  cases,  if  intent  enhances  risk,  176. 

instruction  to  deviate  does  not  avoid  policy,  1 77,  n.  3. 

whether  to  be  disclosed,  177,  n.  3. 

refusal  to  insure  by  other  insurers,  177. 

past  damage  to  goods,  177. 

otherwise  if  affecting  probability  of  decay,  177. 

nature  and  condition  of  cargo,  178. 
.  what  is  provided  for  by  policy,  178. 

whether  by  express,  or  implied  agreement,  178. 

otherwise,  if  insured  is  interrogated  thereon,  178. 

and  if  information  is  volunteered,  1 78. 

insured  have  no  right  to  incorporate  such  statement  into  contract,  by 
evidence,  if  inconsistent  therewith,  179. 

nor  if  subject  is  included  in  policy,  179. 

but  this  applies  only  to  express  warranty,  179. 
IV.  Construction  op,  and  Compliance  with  a  Rbpresentation,  179-181. 
according  to  obvious  meaning  of  words,  179. 
including  all  just  inferences,  179. 
and  all  facts  necessarily  connected  with  it,  180. 
substantial  compliance  sufficient,  180. 
but  not  a  literal  compliance  not  substantial,  180. 
when  meaning  in  place  where  made,  differs  from  that  where  the  insurance  is 

effected,  54,  55,  180,  181. 
contracts  construed  according  to  place  where  made,  54,  181. 
effect  of  misrepresentation  may  be  waived,  181. 
either  expressly  or  impliedly,  181. 
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as  by  receiving  new  premiam  after  knowledge,  181. 
or  by  confirmation  of  contract,  ISl . 
or  act  equivalent  thereto,  181. 

but  knowledge  of  misrepresentation  necessary,  25,  n.  1,  181,  n.  3. 
policy  may  provide  for  communication  of  new  facts,  181. 
or  of  changes  in  important  ones,  181. 
and  non-complianco  therewith  discharges  insurers,  181. 
though  policy  is  transferred  by  consent,  181. 
RESCUE,  116,  117. 
RESPONDENTIA,  interest  of  lender  on,  may  be  insured,  263. 

but  interest  should  be  stated,  263. 
RESTRAINT,  loss  by.     See  Risks,  246-251. 
RETURN  OF  PREMIUM.     See  Premium,  185-196. 
REVENUE  CUTTERS,  729. 

REVENUE  LAWS,  contract  of  insurance  in  violation  of  foreign,  not  void,  19. 
REVOCATION  OF  ABANDONMENT.    Sec  Total  Loss,  412-416. 
RICE,  not  included  within  term  "  corn,"  265. 
RIGGING,  covered  by  "ship,"  203. 
RISKS  COVERED  BY  POLICY,  210-274. 

Commencement  and  end  of.     Sec  Termini,  311-333. 
I.  General  Responsibility  of  Insurers,  210-216. 

insured  never  indemnified  against  his  own  act,  210,  217,  n. 
nor  loss  caused  directly  by  his  own  misconduct,  210. 
Application  of  principle  to  misconduct  o/agents,  211-214. 
liable  for  acts  of  agents  acting  as  such,  211. 
and  not  insured  against  loss  thence  arising,  211, 
unless  insurer  intended  to  insure  such  risks,  21 1 . 
master,  officers,  and  crew,  agents  of  owner,  211. 
and  insurer  not  liable  for  loss  caused  directly  by  their  neglect,  ignorance, 

or  fault,  211. 
where  unseaworthiness  is  caused  by  negligence  of  master  and  crew,  212, 

n.  1. 
insurers  of  cargo  liable,  if  fault  of  servants  of  ship-owner  subjects  him  to 

claim  by  shipper,  213. 
but  shipper  must  transfer  claim  to  insurers,  213. 
loss  not  attributed  to  fault  of  crew  which  can  be  as  well  a^nnted  for  by 

perils  insured,  213. 
insurers  liable  for  loss  by  crime  of  crew,  213. 
unless  the  owner  can  be  connected  with  it,  213. 
and  the  mere  act  of  employing  them  not  sufficient  for  this,  213. 
owner  liable  for  acts  and  neglect  of  agents  appointed  by  him  while  repre- 
senting him,  213. 
but  owner  must  employ  them  yoluntarily,  214. 
and  therefore  not  responsible  for  loss  by  pilot  required  by  law,  214. 
nor  by  pilot  exhibiting  evidence  of  legal  commission,  214. 
limited  to  extraordinary  risks,  214,  220. 

not  responsible  for  loss  from  common  weather,  waves,  or  winds,  214. 
but  only  for  extraordinary  consequences,  214. 
not  for  effects  of  time,  or  wear,  215. 

right  of  insured  td  have  ship  put  in  same  cotidition  as  before  accident,  21 5. 
not  liable  for  ordinary  leakage,  215. 
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or  for  common  breakage  or  like  deterioration,  215. 
natnre  and  circamstances  of  the  loss  to  be  considered,  216. 
not  liable  for  indefinite  deterioration  of  ship,  216. 
nor  for  loss  caused  by  qualities  of  thing  lost,  216. 
nor  by  inherent  defects  or  tendencies,  216. 

this  not  applicable  to  such  tendencies,  excited  by  perils  insured  against,  217. 
II.  Losses  from  Fbohibited  or  Contraband  Trade,  93-96,  217-219. 
contract  riolating  foreign  revenue  laws  not  void,  19,  n.  1,  217. 
insurers  assume  contraband  risk,  if  contraband  articles  are  named  in  policy, 

217. 
even  with  warranty  against  prohibited  trade,  if  goods  are  knawn  to  be  pro- 
hibited at  port  of  destination,  217. 
insurers  not  liable  for,  if  excepted  by  policy,  unless  something  in  policy  con- 
trols exception,  218. 
if  such  trade  is  intended,  and  nothing  equivalent  to  notice,  insurers  not  liable, 
,  218. 

insurers  liable  for,  without  intent  and  knowledge  of  insured,  218. 
liable  for  loises  by  war  after  policy  is  made,  without  notice  to  insured,  218. 
liable  for  loss  by  capture  for  violation  of  blockade  not  actually  made,  219. 
m.  Perils  of  the  Sea,  219-230. 

A.  Perils  generally,  2\9-224. 

"  all  other  perils  "  embraces  only  those  similar  to  those  enumerated,  220, 

252.  «  • 

"  perils  of  the  sea  "  covers  those  fix)m  extraordinary  action  of  wind  and 

sea,  220. 
and  from  ineyitable  accidents  of  navigation,  220. 
does  not  cover  loss  by  worms,  220. 
nor  loss  by  rats,  220. 

unless  insured  had  made  all  reasonable  efforts  to  extirpate  them,  220. 
whether  if  rats  eat  holes  in  ship,  221,  n. 

insurers  liable  if  goods  are  damaged  by  contact  with  sea-water,  221. 
whether  if  other  goods  are  damaged  by  vapor  arising  from  them,  220, 

221,  n.  2. 
covers  loss  by  stranding,  222. 
unless  happening  in  usual  course  of  navigation,  222. 
and  then  if  a  heavy  swell  causes  injury,  222. 
whether  if  ship  is  injured  while  hove  down,  222. 
ship  unheard  from^  after  reasonable  time,  presumed  to  haye  perished, 

223. 
and  by  peril  of  the  sea,  223,  346. 
length  of  time  necessary  to  raise  presumption,  depends  on  circumstances 

.of  case,  223. 
ship  deviating  to  repair  damages  from  peril  insured  against,  at  expense  of 

insurers,  223. 
cost  of  delay  by  winds  and  ice  to  be  borne  by  owner,  224. 
•  if  voyage  is  afterwards  performed,  224. 

B.  When  and  how  far  collision  is  a  peril  of  the  sea,  224-225, 

caused  by  wind,  waves,  or  tide,  224. 

where  caused  by  wind  in  part,  and  by  negligence  of  crew  in  part,  224. 
insurers  liable  for  loss  by  peril  of  sea,  put  into  operation  by  negligence  of 
crew,  212,  n.  1,  225,  228,  n.  1. 
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80  if  caused  by  wilful  act  of  master,  unless  it  is  barratry,  225. 

whether  such  act  is  barratrous,  225. 
C.  For  what  effects  ofcoiUsion  insurers  are  ansicerabief  225-230. 

for  damage  from,  without  fault  or  with  mutual  fault,  226. 

deducting  one  third  new  for  old,  226. 

loss  bj  fault  of  vessel  injuring,  226. 

insurers  subrogated  to  rights  of  insured,  226. 

loss  by  her  own  fault,  226. 

whether  for  compensation  to  a  third  vessel  by  the  same  collision,  226. 

conflicting  decisions,  226-229. 
proximate  cause  to  be  regarded,  212,  n.  1,  225,  227,  228,  n.  1,  260. 

this  now  usually  provided  for  in  policy,  230. 
IV.  Losses  fbom  Fire,  231-235. 
not  a  peril  of  the  sea,  231. 
but  always  specifically  insured  against,  231. 
insurers  not  liable,  if  caused  by  an  inherent  defect  of  subject,  231. 
liable  if  ship  is  burned  by  authorities  through  fear  of  contagion,  231. 
and  if  burned  by  master  to  prevent  capture,  231. 
whether,  in  such  case,  if  loss  by  capture  is  excepted,  231^  n.  4. 
not  liable  for  extraordinary  effect  of  ordinary  fire,  without  ignition,  232. 
but  liable  for  ordinary  effects  of  extraordinary  fire,  232. 
not  liable  for  damage  by  lightning  without  ignition,  233,  n.' 
nor  by  explosion  of  boiler,  233,  n. 
explosion  by  giftpowder,  a  loss  by  fire,  233,  n. 
insurers  how  far  liable,  for  expenses  in  arresting  fire,  233. 
and  for  injuries  sustained  for  such  endeavors,  234. 
risk  does  not  cease  on  ship  and  furniture  if  part  is  taken  on  shore,  in  usual 

course  of  events,  235. 
this  not  applicable  to  cargo  landed  for  barter,  235. 
V.  Loss  BT  Pirates,  Robbers,  or  Thieves,  236-238. 

insurers  usually  liable  for  loss  by  acts  amounting  to  piracy  and  robbery,  236. 
even  if  committed  by  crew,  236. 
provided  due  care  is  used  to  prevent,  236. 
but  violence  necessary,  237. 

whether  loss  by  thefl  without  violence  is  within  clause  as  to,  237. 
insurers  liable  for  loss  by  larceny,  in  insurance  against  theft,  237. 
■  "  assailing  thieves  "  covers  only  theft,  from  without,  with  \'iolence,  238. 
VI.  Loss  BY  Barratry,  239-246. 

dispute  as  to  meaning,  211,  212,  n.  1,  239. 
any  wrongful  act  of  master,  officers,  or  crew,  against  owner,  239. 
any  one  having  interest  in  ship,  cargo,  or  freight,  may  insure  against,  239. 
act  must  be  wrongful,  and  wrongfully  intended,  239. 
intent  adverse  to  owner,  not  necessary,  239. 

violation  of  law  by  master,  without  instruction,  believing  it  for  owner's  ad- 
vantage, 240. 
but  not  if  an  act  is  done  for  his  benefit  through  mistaken  idea,  240.  « 

if  master  unnecessarily  undeigoes  extraordinary  peril,  240. 
so  if  act  is  done  by  master  for  his  own  benefit,  240. 
gross  negligence  alone  may  be,  240. 
mere  non-feasance  may  be,  241,  n.  1. 
applies  to  carriers  by  land,  241. 
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smnggliog,  resisting  search,  rescuing  yessel,  241,  n. 
neglect  to  paj  port  duties  before  sailing,  241,  n.  1. 
exception  of,  or  warranty  against,  in  policy,  means  that  inmred  shall  make  no 

claim  because  of  it,  242. 
deviation  may,  or  may  not  be,  242. 

barratrous  doTiation  operates  as  barratry,  not  as  deviation,  240,  n.  8,  242. 
warranty  of  neutrality,  or  stipulation  against  illicit  trade,  does  not  cover 

seizure  occasioned  by  barratry,  242. 
act  must  be  done  without  owner's  assent,  242. 
or  that  of  quagi  owners,  242. 
default  of  owners  equivalent  to  their  assent,  243. 
if  master  is  sole  owner,  he  cannot  commit,  against  other  parties  in  interest, 

243. 
but  if  part-owner,  he  may,  against  other  part-owners,  243. 
burden  on  insurer  to  prove  the  owner  master,  243. 
master  having  equitable  title  to  ship  cannot  commit,  243. 
but  fraudulent  tide  will  not  prevent,  243. 
master  cannot  commit,  except  as  master,  244. 
consent  of  charterer  to  act  of  master,  will  not  prevent,  244. 
and  so  consent  of  owner  to  act  of  master,  if  charterer  sails  ship,  but  owner 

appo^ts  master,  244. 
many  policies  provide  against,  if  insured  is  owner  of  ship,  244. 
this  limits  insurance  against,  to  loss  to  cargo  shipped  by  others  than  owner,  245. 
and  does  not  cover  loss  by  barratry  of  master,  if  charterer  hire  the  whole 

ship,  insuring  interest  in  freight,  245. 
necessary  for  owner  and  master  to  guard  diligently  against  misconduct  of 

crew,  245. 
.    if  so  guarded  against,  insurers  liable,  245. 
includes  larceny  and  embezzlement,  but  not  petty  thefts,  246. 
VU.  Loss  BT  Capture,  Abbebt,  Detbktiok,  ob  Restbaint,  246-251. 

"  against  captures  at  sea,  arrests,  restraints,  detentions  of  kings,  princes,  and 

people,"  246. 
covers  all,  by  public  enemies,  belligerents,  or  government  of  insured ;  if  not 

for  breach  of  law,  246. 
"  people,"  meaning  of,  247. 
"  capture  "  and  "  seizure,"  247. 
"  arrest "  and  "  detention,"  247. 
whether  master  has  right  to  abandon,  on  receiving  notice  of  blockade  of  port 

of  destination,  248,  n.  1. 
insurers  not  liable  if  seizure  is  caused  by  unlawful  acts  of  master,  249. 
otherwise,  if  master  had  the  right,  and  acted  in  good  faith,  250. 
though  the  seizure  might  have  been  avoided,  250. 

where  the  legality  of  seizure  depends  upon  right  to  exercise  jurisdiction,  250. 
insurers  not  liable  for  detention  by  suit  by  government  against  master,  250. 
Yin.  Genbbal  Clause  bbspectino  otheb  Pebils,  252,  253. 
enlarges  scope  of  policy  but  little,  252. 
means  other  perils  similar  to  those  enumerated,  220,  252. 
whether  "against  all  risks  "  covers  every  thing  but  fraud  of  insured,  253. 
IX.  Excepted  Risks  and  Losses,  254-264. 
that  of  prohibited  trade  most  usual,  254. 
See  Section  IL 

VOL.  n.  70 
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this  not  the  same  as  contraband,  254. 
meaning  of  illicit  trade,  254. 
insarers  ]|pt  liable  therefor,  if  excepted,  254,  255. 
exception  relates  only  to  property  in  same  policy,  254. 
not  to  other  goods  in  same  ship,  254. 
insarers  not  liable  for  attempt  at  snch  trade,  not  effected,  bat  followed  by  seiz- 

ore,  255. 
bat  seizare  most  be  justifiable  for  endeavor  to  do  the  thing  excepted,  255. 
liable  for  seizare  for  alleged  violation,  not  justified  in  fact,  255. 
same  principle  applies  to  exception  of  breach  of  blockade,  256. 
actual  seizare  necessary,  256. 
seizare  and  illicit  trade  must  concur,  257,  n. 
illicit  trade  not  proved  by  mero  fact  of  seizare,  257,  n. 
where  insorors  do  not  assume  risk  while  vessel  is  at  port  of  discharge,  257. 
what  "port  of  discharge"  means,  258,  n.  1. 
tohere  mingled  with  those  intured  against,  258-261. 

principal  cause  of  loss  to  be  considered,  258. 

if  fire  is  insured  against,  and  theft  not,  insarers  not  liable  for  theft 
after  removal  of  goods  firom  fire,  259. 

proximate  cause  to  be  considered,  212,  n.  1,  225,  227,  228,  n.  1,  260. 

insurer  has  nothing  to  do  with  results  consequent  upi^n  protraction  of 
▼oyage,  261. 

liable  for  all  direct  results  from  perib  insured  agaiust,  261. 
exceptions  construed  according  to  intent  of  parties,  264. 
so  as  to  effect,  not  to  defeat,  it,  262. 
"  free  from  mortality  **  excludes  violent  death,  262. 
"French  risks"  means  loss  by  Frenchmen,  262, n.  1. 
as  to  bottomry  and  respondentia  interests,  80,  263. 
insurable  interest  therein  commensurate  with  value  of  property,  263. 
no  policy  enures  to  benefit  of  party  who  cannot  be  legally  insured,  4,  264. 
nor  attaches  to  subject-matter  which  is  illegal,  -264. 
X  MsMOBiLNDnM,  264-274. 

A.  Artides  enumerated  in,  264-266. 

those  especially  liable  to  damage,  264,  266. 

in  England  usually  in  note,  264. 

in  America,  in  body  of  policy,  264. 

vary  in  different  States,  264. 

See  ToUd  Loss,  334-^22. 

where  names  are  ambiguous,  265,  266. 

meaning  of  "  corn,"  265. 

of  "  furs,"  "  skins,"  "  hides,"  265. 

"salt,"  "roots,"  and  "fruit,"  266. 

B.  Clause  respecting  stranding,  266-271. 

reason  for  mtro^cing,  266. 
original  intention  of,  267. 
but  a  different  meaning  adopted,  267. 
means  goodd  to  be  free,  etc.,  unless  ship  is  stranded,  267. 
insarers  liable  for  partial  loss,  if  there  once  is  a  stranding,  267. 
reason  for  such  construction,  267. 

and  though  a  partial  loss  happens  at  different  time  and  place,  from 
different  cause,  268. 
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whether  constraction  in  America  is  the  same,  268. 

no  ''strandiDg  "  except  of  ship  itself,  269. 

"  stranding  "  originally  used  in  sense  of  wrecked,  269. 

now  sufficient  if  vessel  is  literally  stranded,  269. 

motion  of  vessel  most  cease,  269. 

ship  stranded,  if  resting  on  artificial  fltmctnre,  269. 

ship  forced  ashore  by  collision,  not  stranded,  270. 

nor  if  she  takes  ground  in  harbor  by  effect  of  tides  merely,  270. 

otherwise,  if  extraordinary  circumstances  mingle  with  natural  events, 

270. 
where  vessel  is  stranded  voluntarily,  271. 
meaning  of  "bilging,"  271. 
C.  Clause  limiting  liability  of  insurers,  271-274. 
purpose  similar  to  that  of  stranding,  272. 
reasons  for  introducing,  272. 
whether  successive  losses  may  be  added  to  make  up  required  percentage, 

272. 
distinction  as  to  ship  and  cargo,  272,  n.  1. 

if  different  articles  are  insured  in  same  policy,  under  one  valuation,  free 
from  average  under  a  certain  per  cent.,  loss  equal  to  percentage  on 
whole  valuation  necessary,  272. 
otherwise,  if  articles  are  separately  valued,  273. 
if  packages  are  separately  valued,  iilsurers  liable  only  for  those  totally 

lost,  273. 
otherwise  not,  273,  344. 
whether  rule  is  same  in  America,  274. 
how  such  average  should  be  adjusted,  274. 
ROADSTEAD,  328. 
ROBBERS,  loss  by.    See  Risk,  236-238. 
"  ROOTS,"  meaning  of,  266. 
ROTTEN  CLAUSE,  130,  481. 
RULE  of  1756,  110,  n.  1. 

fifty  per  cent.  350-354. 

of  practice.    See  Appendix,  751 . 


S. 

"  SAFETY,"  meaning  of,  326. 

SAILING,  warranty  of  time  of.    See  Warranty,  124-129. 

SALE  BY  ORDER  OF  ADMIRALTY,  643-648. 

usually  to  satisfy  bottomry  and  respondentia  claims,  643.  ' 

also  in  suits  in  rem  for  wages  and  repairs,  643. 

conveys  property  free  from  prior  incumbrances,  370,  643. 

no  warranty  express  or  implied  therein,  643. 

sale  under  State  statutes  in  good  faith,  gives  title  sustained  by  adminlty, 
643. 

even  if  fraudulent,  if  to  innocent  purchaser  without  notice,  643. 

and  efl^  same  as  in  sale  in  admiralty,  644. 

lien  existing  only  by  State  law  cannot  afterwards  be  enforced  against  vessel, 
644. 
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for  disaster  or  decay,  on  petition  of  master,  645. 

right  denied  in  England,  645. 

sustained  in  America,  645. 

bat  not  conclnsive  against  owner  or  thirdparties,  645. 
Surveys,  645,  646. 

of  great  ralae  in  insurance  and  loss,  645. 

and  in  necessity  of  repair  to  justify  loan  on  bottomry,  645. 

and  in  petition  of  master  for  sale,  645. 

not  evidence  except  in  peculiar  circumstances,  646. 

reasons  for  calling,  to  be  set  forth,  646. 

to  be  called  by  one  having  authority,  646. 

surveyors  should  be  skilful,  646. 

examination  to  be  made  thoroughly,  646. 

all  steps  taken,  conclusions,  reasons,  and  facts,  to  be  stated  in,  646. 
Petition  qfpart-cwnersjbr,  against  will  of  others,  646-648. 

denied  in  England,  646,  647. 

power  to  sell  aflSrmed  in  America,  647. 

but  cases  conflicting,  647. 
whether  it  can  be  set  aside,  648. 
"  SALT,"  meaning  of,  266. 
'*  SALTPETRE,"  meaning  of,  266. 
SALVAGE,  595-638. 

I.    General  principles  of,  595-598. 

eminently  a  subject  of  admiralty  jurisdiction,  595. 
at  law,  salvor  must  prove  contract  with  owner  of  property,  595. 
meaning  of,  595. 

in  insurance,  means  property  saved,  595. 
in  admiralty,  compensation,  .'S95. 
interest  of  co-salvots,  several,  595. 
and  payment  to  one  is  not  payment  to  another,  595. 
seamen  may  sue  in  rem,  if  master  settled  without  their  consent,  596. 
different  parts  of  ship  or  cargo  never  given  to  diflTerent  salvors,  596. 
but  portions  of  value  of  whole  property  saved,  596. 
salvor  in  possession  has  qualified  property,  596. 
not  necessary  for  him  to  remain  in  actual  possession,  596. 
Dor  can  he  be  divested  of  his  interest,  596. 
until. taken  from  him  by  decision  of  court, '596. 
owner  does  not  lose  right  of  property,  596. 

master  may  relieve  property  from  lien  of  salvors,  by  payment  of  claim,  596. 
and  may  use  reasonable  discretion  therein,  596. 
salvors'  rights  and  convenience  to  be  respected,  596. 
*  otherwise,  salvors  entitled  to  determine  course  of  ship,  596. 

power  of  salvors  over  vessel,  597. 
all  may  join  in  one  libel,  597. 

if  different  libels  are  filed  unnecessarily,  costs  not  chargeable  to  proceeds,  597. 
libels  separate,  if  rights  of  parties  are  adverse,  597. 
claim  of  ship-owners  for  freight,  to  be  made  by  separate  libel,  597. 
BO  for  general  average,  597. 
whole  case  taken  up  by  appeal,  598. 

appellate  court  unwilling  Co  vary  decree  of  lower  court  if  question  is  only  of 
amount  or  proportion,  598. 
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each  claimant  treated  as  distinct  appellant,  598. 

▼essel  performing  salyage  service  on  another  yessel,  and  imintentionallj  in- 
juring her,  not  liable,  598. 
n.  Who  mat  bb  Salyobs,  599-609. 

persons  not  boand  to  render  sendees,  599. 
motives  immaterial,  599. 
bnt  may  affect  amount  of  compensation,  599. 
whether,  persons  taking  forcible  possession  of  vessel,  599. 
crew,  in  general,  cannot  be,  599. 
except  where  contract  is  at  end,  600. 
or  service  entirely  oat  of  line  of  ordinary  doty,  600. 
person  requested  by  owner  to  take  command  may  be,  601. 
unless  an  agreement  is  made  for  compensation,  601. 
crew  bound  to  suppress  matiny  at  all  hazafd,  ^1. 
and  not  entitled  to  salvage  therefor,  601 . 
but  crew  of  another  ship  may  be,  601. 

if  part  of  crew  of  one  ship  save  another,  all  may  claim,  601,  608. 
•  but  not  equally,  601. 
otherwise,  as  to  crew  of  lightHship,  601. 
crew  of  wrecked  ship,  passengers  aboard  another,  as  part  of  crew  saving  third 

ship,  entitled  to  share  of  salvage,  602. 
so  with  all  passengers,  602. 

but  passenger  saving  his  own  ship,  not  entitled,  602. 
but  extraordinary  services  may  give  claim,  602. 
or  if  relation  as  passenger  is  dissolved,  602. 
« two  of  crew  remaining  after  abandonment,  entitled  to,  602. 
pilot  within  line  of  duty  not  entitled,  602. 
otherwise,  if  performing  extraordinary  service,  603. 
so  persons  assuming  character  of  pilot,  603. 
pilots  compensated  for  extra  services  forfnerly  in  England,  603. 
but  not  as  salvors,  603. 
meaning  of  pilotage,  603. 
States  authorized  to  make  pilot  laws,  604. 
and  questions  relating  thereto  tried  in  State  courts,  604. 
and  in  United  States  courts,  604. 
duty  of  pilot  to  assist  vessels  in  distress,  604. 
extra  compensation  awarded,  604. 
but  not  as  salvage  services,  604. 
otherwise,  in  certain  cases,  604. 
officer  of  customs  mav  claim,  604. 
but  services  must  be  out  of  official  duty,  604. 
so  of  magistrates,  605. 
and  agents  of  insurance  companies,  605. 
prize  ship  in  distress  subject  to  salvage,  605. 

officers  and  crew  of  national  vessels  not  entitled,  in  case  of  matiny,  605. 
except  for  extraordinary  efforts,  605. 
bnt  in  ordinary  salvage  services  entitled,  605. 
and  salvage  claim  less  than  others,  606. 
this  right,  in  England,  taken  away  by  statute,  606. 
coast-guard  may  claim,  607. 
steamer  entitled  to,  607. 
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salvors  mast  directly  aid  in  serYice;  608. 

or  promote  it  by  doing  work  of  those  rendering  it,  602,  n.  4,  608. 

owners  of  saving  vessel  may  claim  for  stores  supplied,  and  for  salvage,  608. 

owner  of  cargo  cannot,  608. 

unless  stoppage  or  deviation  was  assented  to  by  him,  608. 

charterers  of  vessel  not  entitled,  609. 

except  under  special  circumstances,  609. 
HL  Of  Diffbrbnt  Skts  of  Salvors,  609-611. 

salvors  saved  by  other  salvors,  do  not  lose  claim,  609. 

both  share  according  to  merit,  609. 

second  set  have  no  right  to  interfere  with  first,  609. 

unless  under  reasonable  belief  that  first  cannot  save  property,  609. 

then  they  may,  although  first  set  resists  their  interference,  610. 

party  first  taking  derelict  lite  vested  interest  in  property,  610. 

no  one  can  interfere  with  him,  610. 

except  in  case  of  manifest  incompetency,  610. 

province  of  master  to  determine  necessary  assistance,  610. 

and  first  set  cannot  prevent  assistance  of  others  if  master  wishes  their  aid,  610. 

if  first  set  abandon,  their  right  lost,  610. 

but  may  claim,  if  they  have  made  the  saving  easier,  611. 

not  entitled  if  they  have  injured  the  property,  611. 

agreement  by  first  set  to  abandon  claims,  if  made  condition  by  second  for  ren- 
dering assistance,  not  binding,  61 1 . 

services  performed  unnecessarily  by  second  set  enure  to  benefit  of  first,  611. 
lY.  What  amounts  to  Salvagb  Service,  611-615. 

peril  must  be  beyond  ordinary  danger,  61 1. 

and  property  exposed  to  destruction  unless  aid  is  rendered,  611. 

if  master  can  save  property,  interference  of  salvors  presumed  unnecessary, 
612. 

but  salvors  may  show  that  master  would  not  have  saved  it,  612. 

salvors  purposely  delaying,  not  rewarded  as  salvors,  612. 

not  necessary  that  distress  should  be  actual  or  immediate,  612. 

or  that  danger  should  be  imminent  and  absolute,  612. 

property  must  be  saved  by  those  claiming  as  salvors,  612. 

or  their  exertions  must  tend  in  some  degree  to  save  it,  612. 

equally  a  salvage  service,  whether  rendered  at  sea  or  on  the  coast,  613. 

or  by  landsmen  or  by  seamen,  613. 

instances  of  salvage  services,  613,  614. 

vessels  in  collision,  bound  to  assist  each  other,  615. 

and  the  one  ai*ding  cannot  claim  salvage,  615. 

though  the  one  assisted  was  cause  of  accident,  613. 
Y.  Of  Derelict,  615--618. 

no  certain  definition,  615. 

ship  abandoned  by  crew  without  intent  to  return,  615. 

or  hope  of  saving  by  their  own  exertions,  615. 

even  if  saved  afterwards  by  crew  receiving  unexpected  assistance,  615. 

ship  not  derelict  if  left  with  purpose  of  returning,  615. 

nor  if  master  and  crew  remain,  giving  up  control  to  salvors,  616. 

property  deserted,  presumed  derelict,  616. 

if  left  without  intent,  derelict  de  facto,  616. 

but  not  dejure,  616. 
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mere  intent  to  send  steamer  for  ship  does  not  prevent  dereliction,  616. 

ship  or  goods  sank,  derelict,  616. 

bat  not  if  owner  had  not  lost  purpose  of  recovery,  616. 

or  ceased  efforts  therefor,  617. 

goods  saved  from  wreck  with  crew,  not  derelict,  617. 

nor  if  vessel  goes  to  pieces  and  cargo  floats  oat,  617. 

provided  master  is  endeavoring  to  save,  617. 

unless  goods  float  oat  to  sea,  617. 

salvor  in  good  faith  taking  possession,  no  trespasser,  617. 

finder  of  property  lost,  has  title  against  all  bat  owner,  617. 

in  England,  derelicts  at  sea  formerly  belonged  to  Lord  High  Admiral,  617. 

this  right  given  ap  to  sovereign  in  time  of  Qaeen  Anne,  617. 

wrecks  cast  ashore  in  England,  belong  to  lord  of  manor,  61 7. 

and  unless  owner  appear  within  a  year  an^  day,  belong  to  him,  617. 

disposition  to  be  made  in  America,  of  property  found  abandoned,  unsettled, 
617. 

if  no  claimant  appear,  government  holds  in  trust  for  owner,  617. 
.  practice  in  some  places  to  keep  proceeds  a  year  and  day,  and  no  owner  ap- 
pearing, to  pay  them  over  to  finder,  618. 
YI.  Compensation  in  Cases  of  Salvaqb,  618--624. 

not  mere  pay  or  remuneration,  618. 

but  rewaid,  618. 

admiralty  precedents  as  to,  on  the  ocean,  inapplicable  to  western  rivers,  618. 

no  fixed  rule  for  determining  amount,  618. 

or  proportion  to  be  divided  between  salvors,  618. 

one  half  given  to  salvors  of  derelict,  619. 

but  this  not  a  fixed  rule,  619. 

determined  by  circumstances  of  case,  619. 

by  danger,  skill,  and  duration  of  service,  619. 

not  more  than  a  half,  nor  less  than  a  third,  619. 

difference  between  articles  easily  saved  and  those  more  balky,  619. 

less  for  former  than  latter,  620. 

this  inapplicable  in  America,  620. 

may  be  diminished  to  slight  compensation,  620. 

court  has  no  power  to  decree  salvage  for  saving  life  merely,  621. 

but  if  connected  with  preservation  of  property,  can  notice  it,  621. 

whether  connection  is  by  accident  or  not,  621. 

whether,  if  lives  are  saved  by  one  vessel  and  property  by  another,  the  former 
may  have  salvage,  621. 

exception  in  case  of  slaves,  621.  • 

their  owner  contributes  according  to  value,  621. 

no  deviation,  if  vessel  leaves  her  course  to  save  life,  622. 

and  insurance  not  forfeited,  622. 

otherwise,  in  deviation  to  save  property,  622. 

compensation  for  forfeiture  of  insurance  to  be  made,  622. 

ordinarily  owners  have  one  third  of  amount  decreed,  622. 

but  may  have  more,  if  ship  is  exposed  to  peculiar  danger,  622. 

none  if  master  contracted  to  perform  service,  623. 

only  for  wear  in  service  by  boats  from  shore,  623. 

refused  to  owners  where  crew,  after  abandonment,  fell  in  with  boats  of  another 
vessel  abandoned,  and  saved  the  latter,  623. 
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sending  men  aboard  ship  short-handed,  a  salyage  serrioe,  623. 
and  owner  entitled  to  compensation,  628. 

bat  not  large,  unless  his  own  yessel  was  materially  weakened,  623. 
employment  of  vessel  an  ingredient  in  determining,  623. 
that  of  master  twice  as  ranch  as  mate's,  623. 
bat  no  fixed  rale  to  regalate  this,  623. 
apprentice's  share  belongs  to  him,  624. 
agreement  to  the  contrary  void,  624. 
slaves  entitled  to,  for  own  ase,  624. 

shares  of  co-salvors  refiising  to  accept,  enare  to  benefit  of  owners,  624. 
VII.  Om  what  Propisbtt  Allowed,  624-626. 
on  all  property  saved,  624. 
on  ship,  cargo,  and  freight,  624. 
on  pablic  property,  624. 

goods  of  government  pay  same  rate  as  those  of  individnals,  625. 
exception  in  favor  of  the  mails,  625. 
and  perhaps  in  ship^of-war  of  onr  own  government,  625. 
foreign  neutral  vessels  of  war  cannot  be  arrested,  625. 
so  private  armed  vessels  under  commission  of  foreign  government,  625. 
none  on  clothing  left  by  master  and  crew,  625. 
nor  on  money  on  person  of  dead  man,  625. 
nor  for  saving  bills  of  exchange,  625. 
or  evidences  of  debt  and  documents  of  title,  625. 
none  for  charges  for  repairs,  626. 

otherwise,  if  repairs  were  necessary  and  properly  made,  626. 
rights  of  co-shippers  sometimes  distinct,  626. 
no  difference  between  ship  and  cargo,  626. 
Ym.  How  Claim  hat  be  Babred,  626-^633. 

By  custom  to  render  services  gratuitously,  626,  627. 

where  ships  sail  as  consorts  under  contract  to  assist  each  other,  626. 

whether  if  both  ships  belong  to  same  owner,  626,  627. 

doubted  whether  custom  would  bar,  627. 

but  it  may,  even  if  vessels  are  not  consorts,  627. 

nor  owned  by  same  owner,  627. 

custom  for  steamers  on  Mississippi  to  draw  others  off  sand  bar,  627. 

custom  in  one  port  not  binding  on  ships  of  other  ports  assisting  vessela 
at  port  of  custom,  627. 

whether  custom  that  steamers  should  aid  sailing  vessels,  is  good,  627. 
By  aid  under  special  contractf  627-632. 

such  contract  enforced  only  if  equitable,  628. 

and  conforming  to  merits  of  case,  628. 

otherwise  disregarded,  628. 

clear  understanding  of  nature  of  agreement  necessary,  628. 

and  that  it  be  made  fairly  and  impartially  between  all  ooncemed,  628. 

parties  must  be  capable  of  judging  as  to  obligations,  628. 

agreement  must  be  distinct  between  parties,  628. 

and  for  given  sum,  in  explicit  terms,  628. 

conversation  as  to  compensation  disregarded,  628. 

agreement  may  be  verbal,  628. 

and  rescinded  by  mutual  consent,  628. 

contract  may  be  valid,  leaving  price  to  be  determined,  629. 
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agreement  to  take  ship  to  place  of  safety  inclades  cargo,  629. 

agreement  for  separate  salvage  on  eaigo  not  binding,  629. 

extra  compensation  for  towing  not  to  be  increased  on  account  of  addi- 
tional service  rendered,  629. 

agreement  set  aside  for  concealment  of  material  facts,  630. 

and  in  extraordinary  services  afterwards  rendered,  630. 

rate  fixed  in  prior  contracts  not  imperative,  630. 

claim  forfeited  by  gross  miscondact,  630. 

and  by  embezzlement,  630. 

innocent  co-salvors  not  affected  thereby,  630. 

salvors  bound  to  use  reasonable  care,  631 . 

and  this  lasts  as  long  as  property  is  subject  to  decree  of  conrt,  631. 

theft  while  it  is  in  custody  of  court  works  forfeiture,  631. 

property  embezzled  after  being  saved,  and  restored  to  owner,  liable  for 
salvage,  631 . 

but  only  to  salvors  innocent  of  embezzlement,  631. 

but  want  of  skill  or  due  care  forfeits  or  diminishes  their  claim,  631. 

negligence  of  salvor  not  excused  by  presence  of  pilot,  632. 

attempts  at  extortion  work  forfeiture  or  diminution,  632. 

master  cannot  give  away  cargo  or  stores,  632. 

and  acceptance  thereof  by  salvors  forfeits  or  diminishes  claim,  632. 

so  connivance  with  waste  pf  stores,  632. 
By  lapse  of  time,  632,  633. 

salvors  competent  witnesses  for  each  other,  632. 

this  arises  from  necessity,  632. 

competency  limited  by  such  necessity,  632.  • 

incompetency  to  prove  independent  facts  provable  by  other  testimony, 
632. 

material  perjury,  an  embezzlement  of  truth,  632. 

and  works  forfeiture,  633. 

this  question  not  yet  adjudicated,  633. 
IX.  MiLiTABT  Salvage,  633-638. 

demandable  of  right  for  property  saved  from  pirates,  633. 

and  from  public  enemy,  633. 

in  recapture,  an  incident  of  prize,  633. 

awarded,  whether  prayed  for  in  libel  or  not,  633. 

amount  regulated  mostly  by  statute,  633. 

in  England  may  be  increased  for  extra  service,  636. 

all  concerned  in  recapture  have  lien  for  salvage,  634. 

and  actions  in  personqm  and  in  rem,  634. 

in  England  no  part  of  duty  of  crew,  as  seamen,  to  rescue  ship,  634. 

and  rescue  a  voluntary  and  meritorious  act,  634. 

salvor  need  not  incur  personal  risk,  63.5. 

freight  must  contribute  to  salvage  if  voyage  is  commenced,  and  capture  and 

recapture  occur,  635. 
and  whole  freight  included  in  valuation  on  which  salvage  is  given,  635. 
recapture  must  be  legal,  635. 
if  founded  on  tort,  no  compensation  due,  635. 
whether  to  be  decreed  in  recapture,  a  di£Scult  question,  635. 
one  of  mixed  law  and  fact,  635. 
allowed  where  condemnation  and  sale  were  illegal,  636. 
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not  taken  away  hj  anbaeqnent  captnre  and  condemnation  in  enemy's  port, 

if  sentence  is  annulled  by  sovereign,  636. 
decreed  where  captured  ship  was  abandoned  to  pnrsne  another  prize,  and 

afterwards  fonnd  derelict,  636. 
allowed  in  recapture  from  pirates,  636. 
restitution  without  salvage  decreed  in  captnre  by  foreign  cruiser  fitted  ont  in 

Tiolation  of  neutrality  laws,  637. 
none  for  stopping  ship  from  entering  enemy's  port,  637. 
none  unless  ship  assists  actually  in  recapture,  637. 
so  in  capture,  condemnation,  sale  to  enemy,  and  recapture,  637. 
neutral  cannot  claim  for  recapture  from  belligerent,  637. 
allowed  in  recapture  of  property  of  friends  and  allies  from  common  enemy, 

638. 
neutral  must  retam  prize,  abandoned  by  belligerent  by  necessity,  to  beUigerent, 

638. 
but  if  taken  by  voluntary  permission,  to  owner,  after  deducting  salvage,  638. 
may  be  due,  aJthough  ship  captured  was  friendly,  638. 
SEAL,  of  foreign  records,  as  evidence,  486,  487. 

of  stipulations,  692. 
SEA-LETTER,  114,  and  n.  3. 
SEAMEN,  admiralty  jurisdiction  over  wages  of,  509,  573-594. 

privatecrsman,  disabled  by  sickness  b^ore  voyage,  not  entitled  to,  if  not  aasist- 

ing  in  making  prizes,  573. 
same  rule  applies  to  merchant  ship,  573. 
if  voyage  is  broken  up,  wages  due  for  time  served,  573. 
^         .  and  compensation  for  special  damages,  573. 

so  if  dismissed  without  cause  before  beginning  of  voyage,  573. 

if  wrongfully  discharged  after  beginning,  wages  due  for  whole  voyage,  573. 

due  if  voyage  is  broken  up  by  misfortune,  574. 

due  in  full,  if  compelled  to  desert  by  cruelty  of  master,  574. 

seamen  disrated  entitled  to  regular  wages  for  inferior  station,  574. 

reasonable  deduction  from  those  of  higher  station  during  time  filled  therein,  to 

be  made,  674. 
due,  if  disabled  by  slackness,  574. 
even  if  obliged  to  be  left  in  foreign  port,  575. 
or  if  they  fall  sick  while  sent  on  shore  on  ship's  business,  575. 
but  wages  stop  from  time  when  they  may  rejoin,  575. 
none  due  during  sickness  caused  by  their  own  fiiuit,  575. 
whether,  where  wrongfully  discharged,  and  having  earned  wages  in  another 

ship,  575. 
this  determined  by  whether  wages,  after  deduction,  give  adequate  indemnity, 

575. 
right  to,  a  claim  for  damages  for  breach  of  contract,  576. 
and  entitled  to  be  put  in  as  good  condition  as  if  contract  had  been  performed, 

576. 
damages  for  detention  of  clothes  recovered  in  libel  for  wages,  576. 
when  three  months  wages  payable  to  consul  are  due,  576. 
and  if  not  paid,  seaman  may  recover,  576. 
but  one  third  to  be  paid  to  government,  576. 
whether  payable  to  any  one  but  consul,  576. 
or  recoverable  at  law,  576. 


INBBX.  839 

SEAMEN — Continued. 

owners  not  liaUe  if  retained  hj  consnl,  577. 
libellant  named  as  American  seamen  in  master's  list  of  crew,  may  recoTer,  577. 
though  omitted  in  list  of  crew»  certified  by  coUectori  577. 
whether  recoverahle  at  law,  if  not  due  till  end  of  Toyage,  and  Toyage  is  bro- 
ken up,  577. 
but  recoverable  in  admiralty,  577. 
and  wages  or  damages  will  be«decreed,  677. 

owner  bound  by  contract,  by  master,  for  wages  payable  by  shares,  577. 
contracting  for  wages,  entitled  thereto,  577. 
though  firaudulently  induced  to  sign  articles  giving  him  share,  577. 
contract  to  serve  for  shares,  does  not  constitute  partnership,  677,  578. 
rate  undiminished  by  change  from  war  to  peace,  578. 
due  to  representatives  up  to  time  of  death,  578. 
whether  till  end  of  voyage,  578. 
bargain  for,  for  illegal  services,  void,  579. 
as  for  serving  in  slaveship.  If  forbidden  by  law,  679. 
or  in  an  expedition  in  breach  of  neutrality  laws,  579. 
no  action  lies  by  pilot  for  services  to  enemy's  vessel,  579.  - 
otherwise  if  nature  of  service  was  unknown,  579. 
right  not  ceasing  on  abandonment,  579. 
or  transfer  to  third  parties,  579. 
Uen  off  attaches  to  ship  and  freight,  579. 

and  all  proceeds  thereof,  679. 

wherever  they  are,  579. 

whether  fund  is  entire,  broken,  or  in  part  lost,  579. 

allowance  for  freight  in  capture  and  subsequent  restoration,  subject  to, 
579. 

sale  by  order  of  court  on  attachment  does  not  avoid,  580. 

and  admiralty  will  enforce  it,  580. 

but  not  while  in  custody  of  oflScer  of  State,  581 . 

revives  when  attachment  is  dissolved,  581. 

or  ship  is  sold  thereunder,  581. 

but  lost  in  such  tase  if  seaman  is  part-owner,  681. 

prevaQs  over  bottomry  bond,  581. 

not  dependent  upon  possession,  581. 

may  be  lost  by  delay  amounting  to  negligence,  681. 

not  lost  by  receipt  of  order  from  master  for  wages,  581. 

nor  by  promissory  note,  581. 

unless  with  notice  of  effect  thereof,  581. 

and  receiving  security,  or  compensation  therefor,  681. 

fishermen  on  shares  entitled  to,  therefor,  582. 

exists  against  government  when  employed  in  civil  purposes,  682. 

as  for  service  on  letters  of  marque,  682. 

but  not  on  board  ships  of  war,  582. 

whether  on  board  post-office  packet,  582. 

firemen,  deck  hands,  and  pilot  of  steamboat  entitled  to,  582. 

and  all  persons  serving  in  navigation  of  ship,  582. 

as  pursers,  stewards,  cooks,  ship  carpenters,  582. 

coopers  in  whaling  voyages,  582. 

and  all  officers  except  master,  582. 
'  whether  a  surgeon,  or  physician,  683. 
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on  principle  they  shoald,  583. 

flo  a  woman  performing  seaman's  dntj,  583. 

mere  landsmen  on  board,  have  none,  583. 

as  barbers,  etc.,  583. 

and  musicians  employed  as  such,  584. 

enforced  for  services  on  vessel  sailing  between  ports  of  different  States,  584. 

and  between  ports  of  same  State,  .584. 

but  not  in  fcny-boats,  584. 

or  steam-tugs  employed  in  ordinary  traffic  along  shore,  584. 

enforced  for  services  in  fitting  vessel  oat,  585. 

even  if  voyage  is  given  np,  585. 

watchman,  or  keeper  in  port  not  entitled  to,  585. 
assignee  of  wages  cannot  maintain  action  in  rem,  586. 
embargo  does  not  suspend  right  to  wages,  if  voyage  is  completed,  or  new  one 

sabetituted,  586. 
otherwise,  if  never  remitted,  586. 
so  of  detention  by  seizure,  586. 
and  in  recapture,  586. 
but  salvage  in  such  case  is  deducted,  586. 
and  allowance  for  ransom,  586. 
and  other  wages  earned,  587. 

neutral,  impressed,  and  never  rejoining  ship,  has  only  pro  rata  wages,  587. 
seaman  sent  home  as  witness  entitled  to  wages  only  to  time  of  leaving,  587. 
although  not  in  fault,  588. 

if  ship  is  lost  before  completion  of  voyage,  due  to  last  port  of  delivery,  587. 
or  last  port  of  arrival,  588. 
and  for  half  the  time  she  lies  therein,  587. 
port  of  destination,  port  oC  delivery  as  regards  wages,  588. 
.    no  special  contract  between  owner  and  freighter  affects,  588. 
but  wages  may  not  be  earned  till  arrival  at  final  port  of  destination,  588. 
if  ship  is  lost  on  outward  voyage,  freight  paid  partly Jn  advance  which  cannot 

be  recovered,  wages  in  proportion  to  freight  paid,  due,  589. 
seamen  cannot  insure  wages,  89,  n.  1,  589. 
nor  derive  benefit  from  insurance  by  owner  on  freight  or  ship,  589. 
nor  by  recovery  of  damages  by  collision,  589. 
advance  wages,  absolute  property  of  seamen,  589. 
and  lost  by  owner  whether  subsequent  wages  are  earned  or  not,  589. 
seamen  bound  to  save  wreck,  if  possible,  589. 
and  also  cargo,  589. 

and  if  enough  is  saved,  entitled  to  wages,  590. 
whether  compensation  is  toages  or  salvage,  590-591  ^ 

as  affecting  maxim  that  "  freight  is  mother  of  wages,"  590. 

right  of  compensation  an  exception  thereto,  591. 

maxim  inapplicable  to  master,  591. 

master  unable  to  sue  ship  in  rem,  591. 

yet  owners  liable  to  him  for  wages,  in  shipwreck  or  capture,  to  time  of 
dissolution  of  contract,  591. 

exception  to  maxim,  where  voyage  is  broken  up  by  fraud  of  master  or 
owner,  591. 
master  and  seamen  of  ship  bringing  home  remains  of  wreck,  have  lien  for 
freight,  592. 
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but  not  for  passage-money  of  seamen,  592. 

no  wages  dae  at  law,  if  vessel  nnseaworthy  fh>m  beginning,  is  abandoned  be- 
fore freight  is  earned,  598. 
bat  otherwise  in  admiralty,  592.  * 

and  doabtfnl  at  law,  592. 
owner  of  slave  may  sne  for  wages,  592. 
so  master  of  apprentice,  593. 

master,  owner,  or  crew,  not  responsible  for  escape  of  slave  on  voyage,  593. 
unless  assisting  escape,  593. 

seamen  may  be  witnesses  for  each  other  in  suits  for  wages,  593. 
master,  an  incompetent  witness  for  owner,  in  suit  against  him,  or  ship,  for 
wages,  593. 
'  but  incompetent,  if  party  to  suit,  594. 
or  if  putting  in  claim,  or  answering  libel,  594. 
and  cannot  testify  to  matter  of  defence  originating  in  own  acts,  594. 
but  a  competent  witness  in  behalf  of  seamen,  594. 
charges  against  seamen  on  shipping  papers  to  be  verified  by  him  on  oath, 

594. 
See  Suit,  665-669. 
SEABCH,  resistance  to,  116. 
SEA-WORTHINESS.    See  WarrantieB,  132-151 . 
SEIZURE,  before  condemnation  vests  property  in  government,  79,  332. 
Admiralty  Jurisdiction  over,  935-540. 
district  court,  the  primary  court  of  revenue,  535. 

and  has  jurisdiction  in  all  cases  of  seizure  under  United  States  statutes, 

concerning  imposts,  navigation,  and  trade,  535. 
may  entertain  all  suits  for  condemnation,  535. 
and  for  acquittal  of  property  seized,  535. 
may  decree  restoration,  535. 

jurisdiction  derived  from  act  and  place  of  seizure  for  forfeiture,  535. 
and  if  once  acquired,  not  lost  by  subsequent  irregularity,  535. 
court  of  district  where  made,  has  exclusive  cognizance  thereof,  536. 
and  property  will  be  remanded,  if  removed,  536. 
if  upon  high  seas,  the  court  of  district  where  first  carried,  536. 
so,  if  within  foreigpa  government,  536. 
if  on  land,  proceedings  according  to  common  law,  536. 
^      district  courts,  courts  of  common  law  and  admiralty  jurisdiction,  536,  n.  6? 
and  these  jurisdictions  cannot  be  blended,  536. 

if  on  waters  navigable  from  sea  for  vessels  above  ten  tons,  proceedings  accord- 
ing to  admiralty^  537. 
libel  charging,  as  made  on  water,  if  made  on  land,  bad,  538. 
district  court  cannot  enforce  lien  for  duties  by  information  in  admiralty,  538. 
but  an  action  at  law  mav  be  maintained  therefor,  538. 
or  to  recover  damages  for  illegal  taking  of  goods,  538. 
no  courts,  except  those  established  by  congress  and  in  conformity  to  the  co% 

stitution,  may  entertain  admiralty  jurisdiction,  539. 
this  limitation  does  not  extend  lo  Territories,  539,  540. 
act  of  Territory  may  create  court  with  authority  to  entertain  jurisdiction  over 

salvage,  539. 
See  Supreme  Court,  516-518;   Circuit  Court,  519-520;  District  Court,  521- 
526 ;  Appeals,  526-535. 

'vol.  n.  71 
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SET-OFFS,  717,  718, 

respondent  may  avail  of,  in  answer,  717. 

no  jurisdiction  in  admiralty  over  separate,  717. 

loss  from  gross  neglect  of  mariner  may  be,  to  demand  for  wages,  717. 
•  damage  to  goods,  from  freight,  717. 

and  freight,  from  damage,  717. 

founded  on  contract,  no  defence  to  libel  in  case  of  damage,  717. 

necessaries  furnished  to  minor,  from  damages  for  abduction,  717. 

if  more  than  amount  sued,  no  action  for  balance  lies,  718. 

but  cross  libel  more  usual  in  such  case,  718. 

and  execution  in  first  will  be  stayed,  718. 

after  filing  cross  libel,  process  to  be  served  in  usual  manner,  718. 

agreement  that  answer  should  operate  as  such,  irregular,  718. 
SEXTANTS,  included  under  term  "ship,"  204. 
SHARES,  577,  582. 
SHEATHING,  353,  358,  n.  1. 
SHIP,  description  of.    See  DeBcription,  203-204. 

abandonment  od    See  Total  Lots,  346-370. 

sale  of,  by  order  of  admiralty.    See  Sale,  643-648. 
by  master.     See  ToUU  Lost,  365-369. 
SHIPMENTS,  successive,  71,  72. 

SHIP-OWNERS.     See  Admiralty  Jurispntdencs,  552-559. 
SHIFS  HUSBAND  has  no  authority  to  insure  for  the  partH>waerB,  33. 
SHIPWRECK.     See  Total  Loss,  346-370. 
SIMULATED  PAPERS.     See  Papers. 
"  SKINS,"  meaning  of,  265. 
SLAVES,  salvage  claim  on,  592. 
SMUGGLING,  a  barratrous  act,  241. 
SPECIE,  meaning  of  existence  in,  382. 
SPOLIATION  OF  PAPERS,  568. 
STALE  DEMANDS,  663. 
STATEMENTS,  amounting  to  warranty,  106. 
STEAMER,  bursting  boiler  of,  263,  n. 

lien  of  crew  of,  for  wages,  582. 

racing  of,  263,  n. 

salvage  daim  of,  607. 

customs  in  bar  of,  627. 
*  compensation  in,  629. 

STEAM-TUG,  lien  of  crew  of,  for  wages,  584.  • 

salvage  by,  607,  627,  629. 
STEVEDORE,  550,  556. 
STIPULATIONS,  as  to  warranty.     See  Warranty,  129-131 ;  Mesne  Process,  69»- 

697 ;  Claim,  704-705. 
STOPPAGE  IN  TRANSITU,  76,  77. 
STOWAGE  OF  CARGO,  135. 
STRAIN,  liability  of  insurers  for,  214,  215. 

STRANDING,  loss  by,  a  peril  of  the  sea,  222.    See  Risks,  266-271. 
SUBMERSION,  no  cause  for  abandonment,  404. 
SUBROGATION  OF  INSURER,  to  rights  of  insured  mortgagee,  81, 82. 

in  collision,  226. 
SUBSEQUENT  POLICY,  suspended  until  prior  ones  are  exhausted,  97. 
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SUITS,  beginniDg  of,  in  admiralty,  663-683. 

I.  When  thst  mat  be  Brouoht,  663,664. 
statute  of  Anne  limiting  saits,  not  in  force,  663. 
nor  State  statntes  of  limitations,  663. 
bat  stale  demands  not  enforced,  663. 
seamen's  lien  for  wages  lost  by  delay,  663. 

Whether  claim  is  stale  or  not,  depends  on  circnmstanoes  of  case,  663. 
difficulty  of  laying  down  general  role,  663.       / 
party,  unable  to  sae  in  rem,  may  sae  in  penonam,  663. 
if  ship  continues  in  bands  of  same  owners,  longer  time  given,  664. 
if  sold,  suit  to  be  brought  on  first  opportunity,  664. 
if  not,  delay  is  fatal,  664. 
staleness  of  claim  to  be  alleged  in  answer,  664. 
n.  For  Sbameh's  Wages,  665-669.  ^ 

one  third  due  at  every  port  of  discharge,  665. 

unless  in  express  stipulations  to  the  contrary,  665. 

and  the  balance,  after  discharge  at  last  port,  665. 

if  unpaid  within  ten  days,  district  judge  may  summon  master,  665. 

so  in  dispute  between  master  and  crew  as  to,  666. 

if  judge  is  absent,  or  living  more  than  three  miles  from  ship,  then  any  judge, 

666. 
or  justice  of  the  peace,  666. 

on  neglect  of  master  to  appear,  process  will  issue  against  vessel,  666. 
or  unless  he  prove  payment,  666. 
or  satisfaction,  or  forfeiture,  666. 
same  power  conferred  on  commissioners,  666. 
process  immediate,  if  vessel  has  left,  666. 
or  about  to  sail,  666. 

otherwise,  right  of  action  does  not  accrue  till  ten  days  after  discharge,  667. 
or  af^r  cai^go  might,  and  should,  have  been  discharged,  667. 
whether  usage  of  discharging  by  stevedores  affscts  time,  667,  n.  1. 
fifteen  days,  a  proper  allowance  for  discharging,  667,  n.  2. 
but  longer  time  may  be  allowed,  667,  n.  2. 
claim  not  defeated  by  unnecessary  delay  in  dischaiging,  667. 
right  to  proceed  at  law  reserved,  667. 

if  seamen  are  dischaiged,  time  runs  from  day  of  discharge,  667,  668. 
day  of  discharge  not  included,  667,  n.  4. 
libel  may  be  filed  before  expiration  of  time,  668. 
but  process  will  not  issue,  668. 
this  applicable  to  suits  in  rem,  668. 
not  to  suits  in  peraonam,  668. 
master  or  owners  may  be  sued  at  once,  668. 
joinder  necessary  in  like  complaint  against  same  ship,  668. 
court  will  order  consolidation  of  libels,  668. 
subsequent  parties  may  have  benefit  of  prior  attachment,  669. 
III.  Maniteb  op  BBOimriNO,  669. 

in  England,  by  citation  of  respondent,  669. 

respondent  enters  appearance,  and  gives  security,  669. 

plaintiff  thereupon  ofiera  libel,  669. 

in  America,  libel  the  earliest  proceeding,  669. 

no  regular  authoritative  system  of  pleading,  669. 

except  as  regulated  by  rules  of  court,  669. 
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sabstaoce  regarded  rather  than  form,  669. 

any  process,  distinetlj  bringing  substance  of  case,  and  parties  before  conrt, 
sufficient,  669. 
lY.  Of  thb  Libel,  670,  671. 

to  be  brought  bj  partj  entitled  to  aid,  670. 

not  in  name  of  one  for  benefit  of  another,  670.  9 

agent  of  absent  owneis  maj  bring  in  his  own  name,  670. 

or  in  name  of  principal,  670. 

and  subsequent  power  of  attorney,  a  sufficient  ratification,  670. 

in  seizure  cases,  to  be  brought  in  name  of  United  States,  670. 

and  collector  not  to  be  joined  as  libellant,  670. 

in  cases  of  capture,  in  name  of  United  States,  670. 

not  in  name  of  captor,  670.  ^ 

minors  may  sue  with  or  without  intervention  of  next  friend,  670. 

See  VUI.  Essential  Elements  of  a  LiM,  676-683. 
y.  JoiNDBB  OF  Pabtibs,  671, 672. 

in  some  cases  ordered  by  statute,  671. 

conrt  may  order,  in  others,  671. 

necessary  if  cause  of  action  is  joint  contract,  671. 

defendants  in  joint  contract  must  be  sued  jointly,  672. 

different  rule  in  tor|i,  672. 

if  injury  is  joint,  all  must  join,  672. 

defendants  may  be  sued  separately,  672. 

if  trespasses  are  separate  and  distinct,  suits  to  be  brought  seYerally,  672. 

and  if  joined,  libel  should  be  dismissed,  672. 

parties  may  be  added  or  struck  out  by  supplemental  libel,  672. 

one  Dart-owner  may  bring  petitory  suit  against  fraudulent  possessor,  672. 

and  conrt  will  decree  possession  to  him,  672. 
VI.  Joindbb  of  Actions  bx  contractu  and  ex  dbucto,  67^  673. 

admissible  to  a  certain  extent,  672. 

not  provided  for  by  rules  of  supreme  court,  672. 

additional  wages  given  by  statute  for  discharge  of  seamen  in  foreign  port  may 
be  recovered  in  a  suit  for  wages,  673. 

count  for  wages  joined  in  libel  by  mate  against  master  for  wrongful  dismis- 
sion, 673. 

daim  against  master  and  mate  for  assault,  and  against  master  for  wages 
joined,  673. 

contrary  decisions  thereon,  673. 
YII.  Joindbb  of  Actions  in  bbm  and  in  pbbsonam,  674-^6. 

provided  for  by  admiralty  rules  of  supreme  court,  674. 

in  pilotage  and  collision  cases,  libellant  may  proceed  against  ship  and  master, 
674. 

or  against  ship  alone,  674. 

or  against  owner  alone,  674. 

or  against  master  alone,  674. 

in  suits  for  wages,  against  ship,  freight  and  master,  674. 

or  ship  and  freight,  674. 

or  owner  or  master  alone,  674. 

in  assaults,  suit  is  in  perstmam  only,  674. 

in  mere  marine  hypothecation  without  marine  interest,  «n  nm, 

or  against  master  or  owner  alone,  674. 
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in  bottomry,  in  rem,  against  property,  674. 

or  against  proceeds  wbererer  found,  674. 

in  salvage,  in  rem,  against  property  or  proceeds,  674. 

or  against  party  benefited,  675. 

in  petitory  suits,  by  arrest  of  ship  and  monition  to  adverse  parties  to  appear, 

'    675. 

material-men  may  proceed  against  ship  and  freight  «n  rem,  675. 

or  against  master  or  owner  alone,  675. 

bnt  in  case  of  domestic  ship,  in  personam  only,  675. 

no  suit  will  lie  against  owner  in  permnam  jointly  with  snit  in  rem,  675. 

no  provisions  as  to  contracts  of  afireightment,  in  mles  of  supreme  coorty  675. 

reference  to  be  bad  to  practice  of  several  districts,  675. 
Vin.  Essential  Elxjcbkts  of  a  Libel,  676-683. 

name  and  legal  description  of  jadge  and  court,  676v 

name  and  legal  description  of  libellant,  676. 

ofiSce,  function,  or  relation,  held  by  libellant,  if  right  to  action  depends  there- 
on, 676. 

name  and  legal  description  of  person  or  thing  sued,  676. 

nature  of  cause,  676. 

if  in  rem,  that  property  is  within  district,  676. 

if  in  permmam,  names,  occupations,  and  residency  of  parties,  677. 

facts  upon  which  suit  is  brought,  677. 

that  premises  are  true,  677. 

and  within  jurisdiction  of  court,  677. 

prayer  for  process  suited  to  case,  677. 

prayer  for  relief  sought,  677. 

and  which  court  is  competent  to  give,  677. 

process  prayed  may  be  warrant  to  arrest  defendant,  677. 

with  clause  of  attachment  of  goods  if  he  cannot  be  found,  677. 

or  if  goods  cannot  be  found,  of  credits  and  effects  in  hands  of  garnishees,  677. 

or  simple  monition  in  nature  of  summons,  677. 

relief  prayed  may  be  that  defendant  may  be  decreed  to  pay  claim,  677. 

or  that  property  be  told  for  forfeiture,  677. 

or  to  pay  demand  in  libel,  677. 

or  be  decreed  the  property  of  libellant,  677. 

no  forms  of  statement  appropriated  to  different  actions,  677. 

nor  precise  mles  or  precedents,  677. 

meaning  of  counts  in  libel,  678. 

meaning  of  "propound  "  and  "  articulate,"  679. 

stating  part  of  libel  may  contain  alternative,  679. 

damages  should  be  laid  at  definite  sum,  680. 

amount  claimed  should  not  be  unreasonably  laige,  680. 

and  court  not  bound  by  it,  if  too  small,  680. 

libel  to  be  signed  by  libellant  or  agent,  680. 

and  by  proctor  of  court,  680. 

and  verified  by  oath  of  libellant,  680. 

unless  brought  for  goveniment,  680. 

bat  this  dependent  on  practice  of  different  districts,  680. 

libellant  may  require  answer  on  oath  to  interrogatories,  681. 

libel  may  be  filed  at  any  time,  681. 

and  process  issues  at  once,  681. 

71* 
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but  not  till  libel  ib  filed  in  clerk's  office,  661. 

demand  to  be  made  before  action,  681 . 

but  action  not  defeated  for  want  thereof,  681. 

difference  between  libel  and  information,  681,  68S. 

information  to  propound,  in  distinct  articles,  causes  of  forfeiture,  681. 

and  arer  the  same  to  be  contrary  to  statnte,  681. 

and  conclude  with  prayer  for  process,  681. 

all  steps  must  be  critically  accurate,  682. 

and  carefully  follow  the  statute,  682. 

sufficient  if  offbnce  is  described  in  the  words  of  the  law,  682. 

if  words  of  statnte  are  general,  allegation  to  conform  to  legislatiTe  aense, 
682. 

offence  must  be  substantially  stated,  682. 

not  ^sufficient  to  refer  to  provisions  of  particular  statute,  683. 

charge  may  be  stated  in  alternative,  if  each  alternative  constitutes  offence  ibr 
which  the  thing  is  forfeited,  683. 

origin  of  proceeding  in  rem,  683. 
ST7FPLIES.     See  Repairs,  639-642. 

SUPREME   COURT  OF  UNITED  STATES,  admiralty  jurisdiction  of,  516- 
518. 

no  original,  516. 

but  appellate  from  circuit  court,  516. 

matter  in  dispute  to  exceed  two  thousand  dollars,  516. 

this  exclusive  of  costs  and  interest,  516. 

unless  interest  is  specially  claimed  in  libel,  516. 

no  appeal  from  district  court  lies  to,  516. 

pro  forma  verdict  in  circuit  court  will  give,  516. 

no  agreement  of  parties  will  give  where  the  amount  is  not  sufficient,  516. 

or  if  case  is  not  of  maritime  nature,  517. 

decree  of  circuit  court  must  be  final,  517. 

meaning  of  "  final  decree,"  517. 

not  final,  if  case  is  sent  to  assessor  to  determine  damages,  517. 

nor  if  sent  to  a  master,  517. 

nor  till  amount  of  damages  is  ascertained,  517. 

final  applies  to  all  judgments  and  decrees  determining  a  cause,  517. 

not  necessary  for  subject-matter  in  dispute  to  be  finally  settled,  517. 

decree  final  if  mere  ministerial  acts  are  to  be  performed,  517. 

opinion  of  district  court  on  question  of  jurisdiction,  a  final  decree,  518. 

no  appeal  lies  as  to  subject  within  discretion  of  court,  518. 

so  in  respect  to  costs,  amendments,  petition  to  open  decree,  518. 

and  decree  to  dissolve  injunction,  518. 

order  intended  to  carry  out  decree,  not  final,  518. 

as  order  of  sale  in  execution  of  original  decree,  518. 

or  attachment  against  party  refusing  to  obey  decree  of  court,  518. 

right  of  appeal,  in  seizure,  depends  upon  value  at  time  of  seissure,  578. 

not  on  net  proceeds,  518. 

See  Circuit  Court,  519,  520;  Digtriet  Court,  521-526;  Appeals,  526-535; 
Seizures,  535-540. 
SURVEY  by  agent  of  insurer,  no  waiver  of  warranty  of  unseaworthiness,  133,  n.  2. 

of  damaged  goods,  not  necessary  to  charge  insurers,  59,  n. 

See  Sale,  645,  646. 
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SUBYETORS,  fees  of,  not  included  in  amoant  to  justify  abandonment,  357. 
report  of,  as  evidence  of  neoessitj  of  sale  bj  master,  369. 
bat  not  conclasive,  488,  646. 
See  Sale,  645,  646.  « 

T. 

TACKLE  covered  bj  insurance  on  ship,  203.  ^ 

TECHNICAL  TOTAL  LOSS,  synonymous  with  constructiye  total,  336. 
TEN  DAYS,  665-667. 
TENDER.    See  Trial,  732-734. 
TERMINI  of  voyage  and  risk,  311^333. 

deviation  depending  on,  294,  308,  309. 
I.  Must  be  distinctly  statbd,  311.  • 

importance  of  ascertaining  in  .reference  to  deviation,  311. 

and  to  decide  whether  loss  happened  before,  after,  or  daring,*voyage  insured, 
311. 

a  policf  from  " to  A,"  or  from  "  A  to ,"  never  attaches,  311. 

so  if  termini  are  named  so  as  to  have  no  meaning,  311. 

or  to  leave  a  substantial  doubt  as  to  it,  311. 

II.    COKMENCEMBNT  OF  RiSK,  312-320. 

date  of  policy  important,  21,  n.  2,  28,  n.  5,  312. 

"lost  or  not  lost,"  meaning  of,  77,  n.  4,  312.  *' 

may  be  made  retrospective,  77,  312. 
existing  loss  need  not  be  wholly  unknown  to  both  parties,  312. 
if  neither  amount,  nor  circumstances  determining  it  are  known,  insurers  may 

assume  risk,  312. 
insurers  liable  for  partial  loss  before  insured  acquired  interest,  312. 
if  policy  is  to  attach  on  a  certain  event,  this  event  may  take  place  before  date, 

312. 
but  subject  insured  must  be  in  condition  described  at  time  of  date,  312. 
"  on  a  certain  day,"  covers  all  parts  of  it,  313. 
"from  a  day,"  excludes  it,  313. 
unless  controlled  by  admissible  evidence,  313. 
distinction  between  "  from  date  "  and  "  day  of  date,"  313. 
'*  date,"  meaning  of,  313,  n.  2. 

policy  attaches  to  goods,  when  it  would  to  vessel,  if  insured,  313. 
"  at"  a  certain  place,  314. 
**at  and  from,"  a  certain  port,  314-319. 

vessel  must  be  in  safe  condition,  314. 

but  not  necessarily  there  in  safety,  314.  i 

may  include  roadstead,  315.  I 

or  other  places  usually  included  within  port  named,  315. 

whether  a  place  is  wiUiin  the  "  port,"  difficult  to  determine,  315. 

a  mixed  question  of  law  and  fact,  315. 

and  controlled  by  usage  and  circumstances,  315. 

intended  to  cover  ship  in  port,  315. 

there  may  be  a  deviation  in  port,  316. 

policy  may  never  attach  for  want  of  preparations  there,  316. 

or  be  delayed  by  delay  in  same,  316.  # 

if  ship  has  been  there  long,  risk  docs  not  commence  till  preparations  are 
begun  for  voyage  insured,  316. 
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on  goods,  does  not  begin  till  ihej  come  under  marine  risk,  31Cu 
this  applicable  to  riTer  and  lake  rida,  317. 
"  to  kegin  iioni  loading  of  goodi  on  board/'  317. 
and  it  no  loading  at  designated  plaee,  no  insmaneey  317, 4C2. 
so  if  similar  woids  are  used,  317. 
bat  this  depends  on  intent  of  paities,  318. 
^  Tainatkm  of  caigo,  no  eridenee  that  risk  is  to  attadi  on  ontward  csigo, 

319. 
coTeis  goods  loaded  at  another  place,  319. 
and  those  sabseqnentl/  hmded,  if  snch  waa  intent,  319. 
^  From  a  certain  port,"  316.  ^ 

does  not  begin  till  Tessel  leaves,  316. 
or  starts  with  the  intent  to  sail,  IS4-1S9,  316. 
more  extended  meaning  when  applied  to  intennediate  port,  316. 
'At  a  certain  place,"  319-380. 

maj  applj  to  an  island  or  coast,  319. 
so  as  to  cover  a  ship  sailing  from  port  to  port,  320.       ' 
or  from  place  to  place  within  district,  320,  325. 
this  dependent  apon  usage,  contract,  and  facts,  320. 
On  a  certain  voyage,"  320. 

applies  to  next  vojage  coming  nader  description,  320. 
*bat  may  be  delayed  by  necessity,  320. 
or  by  voyage  permitted  by  nsage,  320. 
nL  TsHMiirATiOH  OF  RisK,  320-330. 

"  to  a  place  "  terminates  at  first  place  answering  description,  320. 
bat  Tessel  may  pat  into  a  port  to  inquire  as  to  the  market,  320. 
"final  port,"  or  "ports  of  discharge,"  covers  goods  remaining  till  the  last 
^  port,  320. 

port  where  cargo  is  actually  unladen,  the  port  of  discharge,  322. 
''At  $ea,"  meaning  of,  322-324. 

covers  all  places  from  beginning  to  termination  of  Toyage,  322. 

though  vessel  may  be  in  port,  322,  323. 

"  on  a  passage,"  equivalent  to,  322. 

especially  if  ship  is  insured  "  if  at  sea,"  323. 

this  means  "  not  at  home,"  323. 

in  time  policy,  at  end  of  the  time,  the  risk  generally  continues,  under  a 

clause,  till  arrival  at  port  of  destination,  323. 
and  if  a  vessel  has  broken  ground  for  a  voyage,  she  is  '^  it  sea,"  323. 
so  if  in  port  of  necessity,  323. 
and  vessel  covered  till  arrival,  324. 
unless  master,  without  necessity,  delays,  324. 
"  To  a  port,"  "to  ttoo  ports  or  more,"  meaning  of,  325. 
insured  may  elect  any,  within  district,  325. 
risk  terminates  when  vessel  is  moored  twenty-ibnr  hours  in  safety  at  fint 

port,  325. 
in  fishing  voyage,  risk  not  terminated  by  sending  home  part  of  damaged 

caigo,  if  it  would  injure  the  rest,  if  remaining  on  board,  325. 
policy  on  time  terminates  according  to  time  at  place  of  contract,  825. 
unless  otherwise  mentioned  in  policy,  325. 
**  until  ship  shall  have  ended  voyage,"  ship  covered  till  unladen,  325. 
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"  Until  ship  is  moored  ttoenty-four  hours  in  safety,"  or  on  goods  till  "safely   * 
landed"  meaning  of,  325-<329. 
means  safety  from  perils  insored,  325. 
not  from  those  of  mere  local  character,  325. 
ship  must  be  moored  as  safely  as  harbor  permits  in  usual  course  of  navi- 

gation,  326. 
policy  continues,  if  before  twenty>four  hours,  yessel  is  ordered  into  quar- 
antine, 326. 
if  anchored  safely  for  twenty-four  hours,  policy  expires,  326. 
though  a  storm  begins  before  or  during  this  time,  326. 
"  arrival "  means  the  usual  place  of  unloading,  326,  328. 
**  safety  "  means  moored  in  fact,  uninjured,  327. 
if  vessel  arrives  a  wreck,  she  is  not  in  safety,  327. 
nor  if  embargo  is  laid  on  all  vessels  previous  to  her  arrival,  327. 
,  though  vessel  is  not  arrested  till  next  day,  327. 

open  roadstead,  if  usual  place  of  loading,  is  a  "  port,"  328. 

policy  still  attaches,  if  goods  are  in  lighters,  328. 

provided  this  is  usual  way  of  taking  them  from  ship  to  port,  328. 

same  applicable  to  any  conveyance  by  water,  if  necessary,  328. 

otherwise,  if  consignee  sends  his  own  lighter,  328. 

but  not  if  he  merely  hires  it,  328,  n.  3. 

policy  ends,  if  goods  are  landed  at  usual  place  of  discharge,  328. 

though  consignee  may  not  get  them  at  once,  329. 

whether  risk  continues  till  whole  cargo  is  delivered,  329. 

or  is  severable,  329. 

risk  terminates  as  soon  as  voyage  is  abandoned,  329. 

or  broken  up  by  peril  not  insured  against,  247,  n.  7,  329. 

risk  on  goods  insured  to  a  port,  and  thence  on  another  ship  to  final  port, 

continues  during  removal,  329. 
where  vessel  is  wrecked,  and  goods  forwarded  in  another  vessel,  risk  con- 
tinues, 330. 
IV.  Loss  ▲FTER  Expiration  of  Bisk,  330-333. 

insurers  may  be  liable  for  loss  after  end  of  risk,  330. 

but  only  where  peril  insured  was  cause  thereof,  330. 

and  became  injurious  to  property  while  covered,  330. 

ultimate  loss  must  be  direct  effect  of  injury,  330. 

so  that  injury  must  be  the  proximate  and  only  cause,  330. 

whethdr  if  vessel  receives  death-blow  during  policy,  and  dies  after  end  of  it, 

331. 
cases  not  easily  reconciled,  331. 

insurers  liable  for  direct  consequences  of  peril  insured,  331. 
whenever  or  wherever  occurring,  331. 

whether  any  distinction  here  between  time  and  voyage  policies,  332. 
forfeiture  without  actual  seizure  does  not  change  property,  79,  n.  4,  332. 
or  rights  and  liabilities  of  owners  and  insurers,  332. 

insurers  not  liable,  if  no  seizure  happens  before  termination  of  policy,  333.  | 

TERRITORY,  act  of,  may  create  court  with  salvage  jurisdiction,  539. 
THEET,  when  insurers  liable  for,  after  removal  of  goods  from  fire,  259. 
THIEVES,  loss  by.    See  Bisks,  236-S38. 
"THIRD  NEW  FOR  OLD,"  353,  364,  434-338. 
TIDE.    See  Admiralty  Jurisdiction,  497-505. 
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TIME  POLICY,  terminates  according  to  time  of  place  where  contract  is  made,  325. 

as  to  implied  warranty  of  sea-worthiness  in,  14^151. 
TORTS  AND  TRESPASS,  law  of  admiralty  m  cases  of,  652,  653. 

admiralty  jurisdiction  oyer  torts  committed  on  high  seas,  652. 

right  of  passengers  to  room,  AmmI,  and  proper  treatment,  652. 

if  violated,  damages  recoTered  by  libel,  652. 

parent  may  maintain  libel  for  abduction  of  child,  652. 

against  either  master  or  ship-owner,  652. 

even  thoogh  owner  has  no  knowledge  of  hct,  652. 

where  action  for  loss  of  services  would  not  lie  at  law,  none  lies  in  admiralty^, 
653. 
TOTAL  LOSS  AND  ABANDONMENT,  334-^22. 

large  part  of  total  losses  become  so  by  abandonment,  334. 

or  require  abandonment,  to  have  legal  effect  of  total  loss,  334. 
L  Actual  and  Constscctits  Total  Loss,  334-345. 

constructive  total  loss,  defined  to  be  that  made  so  by  abandonment,  334.        , 

this  not  perfectly  precise,  334.    ■ 

property  is  not  strictly  destroyed  by  fire,  submersion,  or  capture,  334. 

but  wholly  lost  to  owner  as  thing  which  it  was  formeriy,  335. 

and  as  totally  lost  to  him,  as  if  annihilated,  335. 

the  question  in  abandonment  of  vessel  at  sea  is,  was  the  act  justified,  335. 

if  not,  no  actual  total  loss,  335. 

burden  of  proof  on  owner,  to  prove  justification,  335. 

if  proved,  loss  total,  335. 

though  ship  still  floated,  335. 

provided  it  clearly  could  not  be  brought  into  port,  335. 

if  substantial  hope  of  recovery  exist,  loss  not  strictly  total,  335. 

and  if  total  loss  be  claimed,  this  should  be  allowed  for,  335. 

this  loss  formerly  called  partial,  and  exact  indemnity  claimed,  335. 

now  considered  total,  and  remaining  value  transferred  to  insurer,  335. 

such  loss  called  constructive  total,  335. 

different  opinions  as  to  extending  right  of  abandonment,  335,  n.  2. 

actual  total  loss  applies,  though  part  of  property  is  sold,  336. 

and  thoagh  proceeds  are  in  hands  of  insured,  336. 

provided  no  need  of  abandonment  exists,  336. 

insurer  entitled  to  the  property,  called  salvage,  336. 

technical  total  loss,  synonymous  with  constructive  total,  336. 

insured  may  always  withhold  abandonment,  337. 

this  does  not  bar  his  claim,  337. 

if  loss  is  total,  abandonment  unnecessary,  337. 

if  abandonment  is  necessary  to  make  it  total,  insured  may  claim  partial  loss, 
337. 

insured  may  always  abandon,  337. 

and  if  accepted,  abandonment  valid,  337. 

but  insured  not  always  bound  to  accept,  337. 

and  if  not  accepted  in  such  case,  abandonment  of  no  effect,  337. 

parties  may  stipulate  that  there  shall  be  no  abandonment,  337. 

intent  of  this  is  to  prevent  partial  loss  from  becoming  constructive  total, 
337. 

not  to  change  nature  of  actual  total  loss,  338. 

insurance  may  be  against  total  loss  only,  338. 

whether  insured  may  then  abandon,  and  recover  for  total  loss,  338-343. 
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"  total  loss,"  "  free  from  RTcrage/*  **  free  from  particniar  average,"  "  not  lia- 
ble for  partial  loss/'  **  partial  loss  excepted/'  all  mean  same  thing,  338,  n.  2. 
ship,  cargo,  and  freight,  seldom  insnred  in  same  policy,  343. 
bat  if  the  J  are,  abandonment  of  each  necessary,  343. 
if  one  sum  is  insured  on  different  kinds  of  goods,  no  abandonment  of  part 

onlj,  possible,  343. 
otherwise,  if  kinds  are  severallj  valued,  344. 
where  cargo  consists  of  bales  of  same  kinds  of  goods,  273,  274,  344. 
none  can  abandon  without  power  to  make  legal  transfer  of  interest,  344. 
so  if  property  passes  by  voluntary  act,  or  peril  not  insured,  before  insurers 

can  get  possession,  344. 
otherwise,  if  sale  is  necessary  by  peril  insured,  345. 
provided  it  was  not  caused  by  fault  of  insurer,  345. 
as  to  sale  to  pay  salvage,  370,  n.  2. 
sale  under  bottomry  bond,  360,  n.  1. 
sale  by  master,  345,  365,  n.  2. 
if  facts  at  time  of  abandonment  show  loss  to  be  total,  sale  docs  not  affect  rights 

of  insured,  345. 
if  insured  refuse  to  give  instrument  of  cession  to  insurer,  insurer  may  still 

claim  for  total  loss,  345. 
but  such  instrument  may  be  essential,  345.  ^ 

n.  Abavdonmbnt  of  Ship,  346-370. 
usual  if  ship  is  wrecked,  346. 
though  perhaps  not  necessary,  346. 

so  if  unheard  from  for  suflScient  length  of  time,  223,- n.  1,  346. 
hero  insurers,  by  paying  total  loss,  entitled  to  the  property,  346. 
whether  a  sale,  in  any  case,  take  place  of  abandonment,  346,  n.  4,  365. 
cases  irreconcilable,  346. 
better  rule,  that  sale,  by  necessity,  passes  property  completely  from  insured, 

348. 
and  he  may  recover  without  abandonment,  348. 
if  he  abandons,  salvage  belongs  at  once  to  insurer,  349. 
if  not,  salvage  is  at  risk  of  insured,  349. 
amount  of  injury  to  be  considered,  350. 
formerly  abandonment  converted  partial  into  total  loss  only  when  ship  was 

incapable  of  repair  br  recovery,  350. 
or  if  repaired  would  not  be  worth  the  cost  of  repaur,  350. 
such  the  English  rule  now,  350. 
but  much  modified  in  America,  350. 
abandonment  has  this  effect,  if  loss  by  peril  insured  amount  to  more  than 

half  the  value,  351. 
loss  must  be  more  than  half,  351. 
this  rule  applies  to  ship  and  goods,  352. 
not  to  freight,  352. 

all  cases,  where  loss  does  not  amount  to  half,  not  excluded,  352. 
as  where  repairs  are  impossible  for  want  of  funds,  352. 
this  rule  not  applicable,  if  ship  is  in  port,  352. 
if  vessel  reach  terminus,  needing  repairs,  from  perils  insnred,  costing  more 

than  half  her  value,  perhaps  an  exception  to  the  rule,  353. 
computation  of  this  fifly  per  cent.,  353. 
allowance  of  one  third  now  for  old,  353. 
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difficulty  of  estimating  facts  in  each  case,  so  as  to  apply  principle  of  indem- 
nity, 353. 
custom  of  deducting  one  third  from  cost  of  new  material,  353. 
■whether  deduction  to  be  made,  when  loss  becomes  partial,  if  made,  354. 
better  opinion  that  it  should  not,  354.  \ 

or  if  deducted  from  repairs,  to  be  deducted  from  value  of  ship,  354. 
whether  valuation  in  policy  determines  whether  amount  of  damage  will  justify 

abandonment,  68,  354. 
or  whether  actual  value,  68,  355. 
authorities  irreconcilable  thereon,  355. 
premium  not  to  be  included,  356. 
nor  wages  and  provisions  of  crew,  during  detention,  357. 
not  if  crew  are  employed  in  making  repairs,  357,  435. 
nor  surveyor's  fees,  nor  expenses  in  ascertaining  cause  of  loss,  357. 
salvage  due  from  ship  included,  357. 

so  loss  by  payment  of  general  average  contribution,  357,  427. 
and  loss  giving  rise  to  such  claim,  357. 
but  if  paid,  balance  after  deducting,  358. 

expenses  of  repairs  to  be  estimated  at  place  where  made,  358,  435. 
or  where  they  would  have  been  made,  358. 
if  ship  can  be  partly  repaired  at  port  of  distress,  and  then  taken  to  port  where 

she  can  be  fully  repaired  at  less  expense,  master  bound  so  to  do,  358. 
and  insurer  liable  only  for  the  less  expense,  358. 
cost  of  navigating  from  port  to  port,  to  be  added,  358,  435. 
if  ship  would  not  have  gone  there  in  proper  course  of  voyage,  insured  entitled 

to  have  thorough  repairs  from  peril  insured,  359. 
no  allowance  to  be  made  for  replacing  unsound  materials  with  sound,  359. 
value  of  ship  as  affected  by  place  of  building  to  be  considered,  359. 
and  also  by  national  character,  359. 
vessel  sold  under  bottomry  bond  for  repairs  costing  less  than  half,  loss  total, 

360. 
unless  owner  had  opportunity  to  discharge  it,  360. 
whether  neglect  by  insurer  to  discharge,  after  notice,  gives  insured  right  to 

abandon,  360. 
insurer  liable  for  marine  interest  on  bottomry,  if  properly  made,  360. 
abandonment  invalid,  if  at  the  time  of  making  it,  the  master  beg^n  to  repair, 

361. 
and  insured  only  recovers  for  expenses  incurred,  361. 
though  exceeding  half  her  value,  361. 
whether  insurer  has  right  to  offer  to  repair,  and  escape  liability  for  more  than 

actual  cost,  361,  n.  2. 
and  whether,  after  abandonment,  he  may  repair  and  tender  her  to.insnredy  if 

repairs  do  not  exceed  half  her  value,  362,  n.  1. 
if  insurer  accepts,  he  is  estopped  from  declaring  the  loss  partial,  362,  n.  1. 
so  if  he  refuses,  but  does  act  inconsistent  with  want  of  ownership,  362, 

n.  1. 
whether  repairing  is  such  act,  362,  n.  1. 
insurer  must  repair  within  reasonable  time,  363. 
and  must  tender  ship  in  as  good  condition  as  before  accident,  364. 
or  supply  or  pay  for  any  deficiencies,  364. 
total  loss,  by  sale  of  ship  by  master,  346,  n.  4,  364. 
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power  ofvMUter  to  seU,  365-369. 
onlj  arises  from  necessity,  365. 

necessity  to  be  judged  by  existing  facts,  not  by  result,  365. 
notice  to  owner,  unless  danger  of  g^reater  loss  by  delay  exists,  necessary, 

366. 
or  if  impossible,  to  tbe  insurer,  366. 
no  abandonment  for  sale  by  master,  to  preyent  forced  sale  by  process  of 

law,  in  port  wbere  insured  should  have  funds,  366. 
none  if  negligence  of  resident  agents  of  owner  prevents  repairs,  366. 
if  master  sells  he  cannot  buy,  366. 
purchase  by  surveyor,  or  port  warden,  suspicions,  366. 
or  by  any  person  officially  promoting  sale,  366. 
this,  of  itself,  not  sufficient  to  avoid  it,  366. 
rule,  that  sale  is  justified  only  by  stringent  necessity,  366. 
or  if  prudent  owner,  under  same  circumstances,  would  have  made  it, 

367. 
sale  roust  be  made  in  good  faith,  367. 
liability  of  insurer  or  insured  for  mistake  of  master,  depends  upon  whether 

master  was  agent  of  owner  or  of  the  insurer  at  the  time,  368. 
question  of  sufficient  necessity,  for  the  jury,  369. 
surveyor's  report,  of  much  weight  in  determining,  369. 
but  not  conclusive  evidence,  369. 

decree  of  court  of  admiralty  generally  conclusive,  370.  * 

but  open  to  inquiry  as  to  fraud,  370. 
if  vessel  is  sold  to  pay  salvage,  loss  total,  370. 
but  not  if  owner  has  opportunity  to  pay  it,  370. 
if  sold  under  decree  of  condemnation  as  prize,  and  brought  by  oymer  or 

master,  the  price  and  costs  are  the  measure  of  loss,  370. 
so  in  compromise  with,  or  ransom  from,  captors,  370. 
in.  Abandonment  of  Cargo,  370-385. 

goods  totally  lost  if  destroyed  by  peril  insured,  370. 
or  if  so  injured  as  to  b^  of  little  value  for  purpose  intended,  370. 
or  if  voyage  insured  is  wholly  broken  up,  370. 
but  not  if  broken  up  merely  for  the  season,  370. 
or  if  saved,  but  ship  is  lost,  and  delay  in  forwarding  occurs,  371. 
fifty  per  cent,  rule  applies  to,  371. 
remaining  interest  must  be  transferred  to  insurer,  371. 
general  abandonment  has  effect  of  universal  transfer,  371. 
total  loss  of  ship  and  not  of  cargo  possible,  372. 
the  converse  possible,  372. 
duty  of  master  to  forward  the  cargo,  372,  373,  438. 
to  transship  the  goods,  872. 
to  send  them  on  by  land  carriage,  if  he  can  by  reasonable  endeavors, 

872. 
total  loss  by  neglect  to  do  this,  a  loss  by  misconduct  of  master,  372. 
and  claim  of  shipper  on  owner  therefor  passes  by  abandonment  to  insurer, 

372. 
shipper  cannot  abandon,  if  master  neglect  to  transship,  if  transshipment 

is  possible,  372. 
to  forward  part,  where  part  is  lost,  372. 
this  dependent  upon  quantity  and  value  of  part  saved,  372. 
VOL.  IL  72 
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also  on  facility  of  forwarding,  and  chance  of  deterioration  while  on  the 

way,  372,  373. 
in  divers  shipments  for  divers  ports,  one  may  be  abandoned,  372. 
though  the  rest  are  delivered  safely,  373. 
•expenses  of  transporting  to  market,  and  of  sale,  if  valid,  deducted  finom 

gross  proceeds,  to  determine  whether  loss  exceeds  half,  373. 
to  sell,  if  forwarding  is  impossible,  373. 
and  proceeds  go  to  insurer  on  abandonment,  373. 
this  applies,  whatever  the  cause  of  injury,  if  peril  is  insured,  373. 
but  not  if  goods  perish  by  intrinsic  defect,  373. 
if  goods  are  jettisoned,  shipper  may  demand  contribution  and  claim  balance, 

373.     . 
or  demand  whole  loss,  and  transfer  claims  to  insurer,  373.  • 

if  jettison  amounts  to  sixty  per  cent,  he  may  claim  total  loss,  373. 
although  transferring  claim  of  twenty  per  cent,  for  contribution,  373. 
•      otherwise,  if  he  receives  twenty  per  cent,  from  contributing  parties,  373. 

claim  against  insurers,  same  as  if  goods  had  been  lost  by  peril  from  which  jet- 
tison saves  remainder,  374. 
abandonment  possible  in  case  of  capture,  or  other  detention  insured  against, 

and  restoration,  374. 
provided  the  delay  works  damage  of  more  than  fifty  per  cent.,  374. 
or  breaks  up  voyage,  374. 

capture  gives  right  of  immediate  abandonment,  374. 
detention,  expected  to  last  a  short  time,  not,  374. 
otherwise,  if  it  appears  permanent,  374. 
release  fh>m  capture,  by  compromise  for  more  than  half  the  value  of  goods, 

ground  for  constructive  total  loss,  374. 
rule  in  sale  of  cargo  by  master  same  as  in  sale  of  ship,  374. 
sale  must  be  strictly  necessary,  374. 
and  owner  may  abandon,  374. 

but  the  necessity  of  the  sale  must  spring  from  peril  insured,  374. 
abandonment  not  affected  by  investing  proceeds  of  cai^,  by  agent  of  owner, 

for  purpose  of  remittance,  375.  * 

but  insurers  of  cargo  not  liable,  if  cargo  is  sold  to  pay  repairs  of  ship,  375. 
master  may  hypothecate,  375. 
and  should  do  so,  if  possible,  rather  than  sell,  375. 
lender  must  use  reasonable  precaution  to  satisfy  himself  of  necessity,  375. 
such  loan  on  hypothecation  does  not  make  a  total  loss,  375. 
but  if  goods  are  sold  to  pay  the  debt,  it  may  be,  376. 
unless  shipper  had  a  chance  to  liberate  ihem,  376. 
fifty  per  cent,  rule  not  applicable,  if  substantial  part  of  goods  arrives  safely, 

376. 
loss  of  part  at  port  of  destination  cannot  be  made  total  by  abandonment,  371, 

n.  3,  376. 
if  goods  are  part  memorandum  articles  and  part  not,  no  abandonment  for 
deterioration  possible,  unless  that  of  go6ds  not  within  memorandum  exceed 
half  the  value  of  all,  377. 
A.  English  doctrine  of  loss  at  port  of  destination,  377. 

formerly,  if  goods  arrived  in  specie,  insurers  not  liable,  377. 
though  they  were  utterly  wortiiless  for  purpose  intended,  377. 
now,  the  goods  must  be  of  some  value  on  arrival,  377. 
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thia  not  expressly  decided,  377. 
but  seems  to  be  implied,  S77. 
B.  English  doctrine  of  loss  at  intermediate  port,  37&-^80. 

dutj  of  master  to  forward  memorandam  articles  to  port  of  destination, 

378. 
so  if  insurers  are  not  liable  if  goods  arrive  in  specie,  378. 
bat  if  tbej  mnst  be  of  some  yalue,  expense  of  forwarding  to  be  consid- 
ered, 378. 
while  rule  as  to  existence  in  specie  prevailed,  insurers  not  liable  merely 

because  goods  were  not  worth  forwarding,  378. 
this  now  overruled,  378. 
present  rule  in  English  courts,  379. 
duty  of  master  to  forward,  only  when  goods  can  be  of  value  on  arrival, 

379. 
but  not  to  incur  every  expense,  however  great,^or  this  purpose,  380. 
and,  if  goods  could  be  sent  at  reasonable  time  and  at  reasonable  expense, 

380. 
inconvenience  of  this  rule,  380. 
now,  if  expenses  at  intermediate  port,  and  extra  freight,  exceed  value  of 

goods  on  arrival,  loss  total,  380. 
otherwise,  partial,  380. 
0.  American  doctrine  of  loss  at  port  of  destinatum,  381,  382. 
early  established,  381. 

insurers  not  liable  if  goods  arrive  in  specie,  381. 
though  of  no  value,  381. 
meaning  of ''  specie,"  381. 

applied  to  memorandum  articles,  means  appearance,  382. 
value  of  article  has  nothing  to  do  with  specie,  382. 
"spoiled  fish/'  "putrid  com,"  "roasted  pork,"  382. 
D.  American  doctrine  of  loss  at  intermediate  port,  382-385. 

rule  in  New  York,  if  goods  exist  in  specie,  insurers  not  liable,  382. 

but  this  not  founded  on  principle,  383. 

if  goods  cannot  be  forwarded  consistently  with  health  of  crew  and  safety 

of  vessel,  loss  total,  384. 
whether  loss  is  total,  if  cost  of  unloading  and  drying,  and  extra  freight, 

exceed  value  on  arrival,  385. 
this  not  directly  decided,  385. 
whether  insured  may  abandon  if  goods  would  arrive  in  specie,  though  of 

no  value,  385. 
IV.  Abandonment  of  Freight,  Pbofits,  and  Comhissions,  385-395. 
offrnght,  885-394. 

total  loss  if  ship  and  cargo  are  totally  lost,  385. 

or  vessel  becomes  unnavigable,  385. 

or  is  detained  so  that  voyage  is  broken  up,  385. 

if  loss  of  ship  is  constructively  total,  freight  may  be  abandoned,  386. 

but  if  master  can  forward  goods  by  reasonable  endeavors  and  at  reason- 

aible  cost,  he  is  bound  so  to  do,  386. 
and  if  he  neglects,  insurer  only  liable  as  if  this  had  been  done,  386. 
and  loss  will  be  total  or  partial,  according  to  amount  so  adjusted,  386. 
master  has  a  right  to  forward  goods,  if  he  can,  386. 
and  shipper  must  pay  him  full  freight,  386. 
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or  let  him  forward  them,  and  on  arrival  pay  him  freight,  386. 

if  vessel  is  lost  and  goods  cannot  be  forwarded  at  less  than  original 

freight,  loss  total,  387. 
bnt  this  donbtfol,  388. 
yet  if  master  forwarded  them,  ship-owner  could  not  claim  freight  from 

insured,  387. 
and  if  roaster  acted  reasonably  and  in  good  faith,  shipper  must  pay  extra 

cost,  387. 
if  ship  can  be  repaired,  and  then  take  the  goods,  shipper  may  require 

them  to  wait,  388. 
but  may  forward  them  at  once,  and  then  pay  full  freight,  388. 
and  in  such  case,  no  loss  of  freight,  388. 

though  delay  is  long,  and  expense  of  drying  goods  properly  is  great,  388. 
same  rule  applies  to  ship  compelled  to  put  back  to  port  of  departure,  388. 
if  goods  coald  arrive  in  specie,  master  not  obliged  to  part  with  them, 

except  on  payment  of  full  freight,  388. 
this  inapplicable  to  Western  rivers,  389,  n. 
protraction  of  voyage  gives  no  right  to  abandon,  if  ship  arrives  and  earns 

freight,  389. 
in  England,  master  bound  to  repair  ship,  if  it  can  be  done  at  less  ex- 
pense than  value  of  ship  when  repaired,  389. 
though  expense  exceeds  value  of  freight,  389. 
if  master  repairs. at  greater  expense  than  value  of  ship  and  freight, 

hypothecates  both,  delivers  goods,  and  ship  and  freight  are  seized  by 

bondholders,  no  loss  of  freight,  389. 
and  he  cannot  recover  for  that  interest,  389. 
total  loss  of  ship,  and  the  passing  of  freight  by  abandonment  to  insurers 

of  ship,  do  not  make  insurer  of  freight  liable,  if  he  would  not  have  been 

had  owner  not  insured  ship,  389. 
no  difference  here,  if  insurers  of  ship  and  of  freight  are  same  persons,  390. 
fifty  per  cent,  rule  held  to  apply  to  insurance  on  freight,  390. 
but  this  doubtful,  390. 

difference  as  to  application  to  freight,  and  to  ship  and  cargo,  390. 
actual  loss  of  cargo,  a  total  loss  of  freight,  though  ship  is  not  lost,  390. 
BO  if  cargo  cannot  be  forwarded  consistently  with  safety  of  ship,  391. 
or  lives  of  crew,  391 . 

so  as  to  loss  of  cargo  by  capture  or  detention,  391 . 
if  insurers  accept  abandonment  of  ship,  repair,  and  offer  to  cairy  caxgo 

of  charterer  who  insured  freight,  no  loss  of  freight  to  him,  391. 
if  ship  need  repair  requiring  considerable  delay,  master  may  retain  cargo 

for  freight,  391. 
and  if  he  delivers  it  without  payment,  no  loss  for  which  insurers  are  lia- 
ble, 391. 
freight  may  be  demanded  for  goods  existing  in  specie,  and  delivered  to 

consignee,  391. 
and  it  is  not  lost,  however  goods  may  be  deteriorated,  391. 
but  they  must  remain  what  they  originally  were,  391. 
insurers  liable,  if  contents  of  boxes  are  washed  out  by  peril  of  sea,  391. 
though  boxes  arrive«in  safety,  391. 
if  freight  is  lost,  new  freight  for  remainder  of  voyage  belongs  to  insurers, 

392. 
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bat  not  if  vessel  parsaes  another  voyage,  392. 

abandonment  of  ship  transfers  to  insurers  power  to  earn  sabseqnent 
freight,  392. 

and  if  ship  is  insured  in  one  place,  and  freight  in  another,  insurers  of  ship 
entitled  to  sabseqnent  freight,  392/  393. 

insurers  of  freight  entitled  to  previous  freight,  392,  393. 

freight  may  be  apportioned,  393. 

demurrage  to  be  treated  like  salvage  on  freight,  393. 

freight  may  be  valued,  393. 

valuation  binds  parties,  393. 

bat  only  aa  to  the  interest  valued,  393. 

but  this  doubted,  393. 

if  insured  on  valued  freight  abandons,  and  part  of  goods  on  which  val- 
uation was  made  arrives  safely,  freight  on  this  part  to  be  accounted  for 
according  to  valuation,  393. 

but  not  as  to  other  goods  of  other  shippers,  393. 

terms  of  charter-party  may  determine  whether  freight  is  lost,  394. 

if  risk  is  entire,  and  part  of  voyage  performed,  a  loss  of  whole  freight, 
394. 

even  if  under  ordinary  contract  of  shipment,  a  ratable  freight  is  due,  394. 
Of  profits,  394,  395. 

there  may  be  several  abandonment  of  profits  and  cargo,  394. 

difficulty  of  any  thing  passing  in,  394. 

and  of  any  abandonment,  394. 

and  whether  partial  loss  of,  can  be  made  constructively  total,  394. 

partial  loss  of  goods,  on  which  profits  are  insured,  a  partial  loss  of  profits, 
394. 

fifty  per  cent,  rule  not  applicable,  395. 

unless  insured  waive  right  to  abandon  goods,  395. 

and  abandon  profit  separately,  395.  . 

Of  oommissionSf  395. 

no  transfer,  by  abandonment,  of  right  to  earn,  395. 

if  peril  has  prevented  this  right,  nothing  to  abandon,  395. 

difficulty  in  making  effisctual  abandonment,  395. 

but  if  earned,  and  the  funds  from  which  they  are  earned  are  partly  de- 
stroyed, remaining  interest  may  be  subject  to  abandonment,  395. 

but  this  not  likely  to  take  place,  395. 
y.  FoBM  Ain>  Manner  of  Abandonment,  396,  397. 
no  form  prescribed  by  law  or  usage,  396. 
"  abandon  "  should  be  used,  396. 

but  other  phrases,  of  precisely  same  meaning,  sufficient,  396. 
may  be  by  parol,  396. 

or  in  more  than  one  written  instrument,  396. 
implied  by  presenting  consular  certificate  of  loss  and  abandonment  by  master, 

396. 
even  though  he  had  no  authority  to  abandon,  396. 
must  be  distinct  and  purport  absolute  transfer  of  salvage,  396. 
should  state  grounds,  396. 
and  cause  stated  must  be  peril  within  policy,  396. 
demand  for  total  loss,  not  necessarily  evidence  of  abandonment,  397. 


but  this  has  been  held^  397. 
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and  shoald  be,  if  terms  of  demand  and  drcumstanoes  show  intent  to  make  by 

it  a  transfer  of  salvage,  397. 
if  total  loss,  withoat  abandonment,  is  paid,  insurers  entitled  to  salvage,  398. 
insurers  maj  waive  objeetion  for  want  of  formality,  398. 
calling  for  proof,  a  waiver,  399. 
so  acting  as  if  abandonment  was  sufficient,  399. 
YI.  AocEPTANCE  OF  Abakdonmbht,  399-401. 
never  necessary  to  fall  effect  thereof,  399. 
if  formally  made  by  those  having  authority,  insurers  bound,  399. 
admits  abandonment  and  valid  claim  for  total  loss,  399. 
and  supplies  all  want  jof  formality  in  instrument,  400. 
insurers  not  bound  to  accept,  or  declare  refusal,  400. 
nothing  said  or  done,  presumes  refusal,  400. 
no  especial  form  necessary,  400. 

any  thing  indicating  sufficiently  intent  to  accept,  sufficient,  400. 
acts  of  insurer  inconsistent  with  words  of  refusal,  control  latter,  400. 
so  as  to  insured,  401. 

payment  of  total  loss,  not  conclusive  of  abandonment  and  acceptance,  401. 
but  strong  presumption  thereof,  401. 
and  if  made  with  knowledge  of  circumstances,  bars  insurers  from  availing 

themselves  of  want  thereof,  401 . 
purchase  by  insurers  from  vendee  of  ship  sold  by  master  without  necessity, 

not  equivalent  to  acceptance,  401 . 
and  no  admission  of  liability  for  total  loss,  401. 
YII.  When  Abawdonment  should  be  Made,  401-411. 

when  ship,  for  purposes  of  voyage  is  taken  from  master's  control  by  peril  in- 
sured against,  401. 
and  in  uncertainty  of  getting  control  to  renew  voyage,  402. 
or  cost  of  putting  her  in  condition  is  disproportionate  to  value,  402. 
•      abandonment  justified  by  seeming,  not  by  existing  facts,  402,  404. 
abandonment  for  capture,  with  prior  restoration,  void,  402. 
though  neither  parties  knew  of  restoration,  402. 
otherwise,  if  existing  circumstances  would  justify  it,  402. 
though  later  events  show  peril  to  be  less  than  supposed,  403. 
stranding  and  ^bmersion,  of  themselves,  do  not  necessarily  give  right  to 

abandon,  404. 
duty  of  master  to  use  all  means  for  recovery,  404. 
no  right  to  abandon  till  these  are  used,  404. 
or  nature  of  loss  and  circumstances  leaves  no  hope  of  success,  404. 
capture,  while  ship  is  in  captor's  hands,  constructive  total  loss,  404. 
but  liable  to  become  partial,  if  restored  prior  to  abandonment,  404. 
ship  restored  may  still  be  abandoned,  405. 
provided  costs,  charges,  and  liens  from  loss  are  sufficient  to  make  loss  total, 

405. 
but  not  otherwise,  405. 
whether  recapture  deprived  insured  of  right  to  abandon,  a  question  for  a  jury, 

405. 
in  wager  policies  any  loss  of  voyage  may  give  right  to  abandon,  405. 
this  not  true  as  to  interest  policy,  40b. 

if  ship  is  insured  for  a  certain  voyage  to  be  performed  within  a  certain  time, 
and  prevented,  abandonment  may  be  made,  406. 
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b«t  not  if  released  within  safficient  time  to  perform  TOjage,  406. 

fear  of  loss  by  peril  insared,  no  ground  for  abandonment,  406. 

unless  equivalent  to  force,  406. 

still  less,  if  peril  is  not  insured,  248,  n.  I,  406. 

desertion  of  creiv,  if  another  can  be  had,  no  cause  for  abandonment,  407. 

no  excuse  if  ship  had  no  provisions  to  feed  them,  407. 

insured  must  abandon  on  receiving  proper  intelligence,  407. 

whether  made  within  reasonable  time,  a  question  for  the  court,  407. 

but  more  correctly,  a  mixed  question  of  law  and  fact,  407. 

instances  where  specified  time  has  been  held  to  be  delay,  407,  n.  5. 

each  case  to  be  determined  on  its  own  merits,  407. 

if  abandonment  is  not  made  in  reasonable  time,  insurers  not  liable  for  total 
loss,  408. 

though  delay  causes  them  no  damage,  408. 

proof  of  delay  must  be  clear  and  positive,  408. 

reasons  for  requiring  immediate  abandonment,  408. 

insured  may  abandon  at  once,  408. 

though  it  is  stipulated  that  he  shall  not,  until  after  a  certain  time,  408. 

this  valid,  though  payment  cannot  be  claimed  sooner  than  if  delay  took  place, 
409. 

but  if  property  is  restored  before  expiration  of  time,  right  to  abandon  gone, 
409. 

may  be  made  on  any  actual  information  worthy  of  credit,  409. 

sometimes  on  general  rumor  and  belief,  409. 

not  on  mere  conjecture  or  possibility,  409. 

insured  may  wait  for  more  certain  intelligence,  if  first  is  not  sufficiently 
authentic,  409. 

danger  of  pressing  this  too  far,  409. 

if  effects  of  peril  are  not  known,  there  may  be  delay,  410. 

so  if  efforts  are  making  for  recoveiy  of  ship,  410. 

may  be  made  at  any  time  so  Ibng  as  loss  continues  total,  411. 

but  loss  must  be  actually  total,  411. 

there  must  be  no  delay  impairing  rights  of  insurers  to  indemnification  by  sal- 
vage, 411. 

insured  may  recover  the  right,  if  lost,  in  case  of  new,  independent,  and  injuri- 
ous effect  of  peril  insured,  411. 
VIII.  Revocation  of  Abandonment,  412-416. 

acceptance  of,  by  insurer,  makes  it  irrevocable,  399,  413. 

insurers  may  waive  this  right,  413. 

this  may  be  done  by  expressly  or  impliedly  consenting  to  revocation,  413. 

same  applicable  to  insured,  413. 

purchase  of  ship  by  master  at  sale  by  court  of  admiralty  of  proper  jurisdic- 
tion, does  not  affect  right  of  insured  to  claim  for  total  loss,  413. 

otherwise,  if  master  is  vendor,  414,  453. 

or  if  court  had  no  jurisdiction,  414. 

or  if  master  instigated  sale,  414. 

or  if  he  bought  it  for  benefit  of  owners,  and  they  afterwards  exercise  acts  of 

ownership,  414. 
sale  by  owner,  justified  by  circumstances,  to  save  property  for  insurers,  does 
not  affect  rights  of  abandonment,  415. 

though  ho  acted  and  gave  title  in  his  own  name,  415. 
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bat  owner  and  insared  most  consalt  insnrers,  415. 

or  be  in  situation  rendering  tbis  impoeeible,  415. 

and  where  property  can  be  saved  by  no  other  means,  415. 

owner  may  bay  at  pablic  sale  by  agent  of  insurer,  after  abandonment,  415. 

if  owner,  after  abandonment,  retains  ship,  and  repairs  her,  a  waiv^  of  aban- 
donment, 415. 

in  policy  in  name  of  A,  for  the  benefit  of  whom  it  may  concern,  A  maj 
abandon,  416. 

but  his  principal  may  disavow  this,  416. 

possession  and  sale  by  the  mortgagee  under  this  clause,  if  mo/tgagor  aban- 
dons, a  repudiation,  416. 
IX.  Effect  of  Abandonxent,  416-422. 

all  rights  connected  with  subject  belonging  to  insured,  to  extent  of  his  interest, 
pass,  416. 

as  right  to  contribution  for  general  average,  claims  for  negligence,  416. 

or  for  misconduct  injuring  it,  or  for  indemnity  from  foreign  government, 
417. 

and  for  collision  and  injury  to  goods,  417. 

insurers  entitled  to  fund  from  reprisal  for  illegal  capture,  if  they  paid  for  losses 
by  such  capture,  417. 

if  loss  is  settled  by  compromise,  after  refusal  to  accept  abandonment,  insurers 
can  claim  no  benefit  derived  from  the  adventure,  417. 

mortgagee  should  transfer  so  much  of  debt  due,  as  is  paid  by  insurers,  418. 

action  at  law,  where  insurers  are  subrogated,  to  be  brought  in  name  of  party 
whose  place  insurer  takes,  418. 

salvage  belongs  to  insurers,  418. 

and  they  are  liable  for  lien  or  charge  on  it  by  peril  insured,  418. 

otherwise,  for  perils  not  insured,  418. 

and  in  such  case  insured  must  pay,  418. 

ship  free  from  lien  for  wages  before  abandonment,  418. 

not  for  subsequent  wages,  418. 

insurers  bound,  if  expenses  of  saving  exceed  salvage,  418,  448. 

provided  insured  incurred  them  in  good  faith,  419. 

and  with  reasonable  discretion,  419. 

insured  cannot  incur  expense  on  salvage,  after  request  by  insurer,  and  refosal 
to  accept  salvage,  419. 

but  prohibition  must  not  be  wanton,  419. 

and  must  be  in  good  faith,  with  show  of  reason,  419. 

property,  after  valid  abandonment  at  risk  of  insurers,  420. 

master  and  crew  become  their  agents,  420. 

owner  also  becomes  their  agent,  420. 

and  must  exercise  all  reasonable  care  for  preservation  of  property,  420. 

and  for  its  safe  arrival  into  hands  of  insured,  421. 

but  insurers  not  liable  for  his  mistaken  or  wrongful  acts,  421. 

abandonment  relates  back  to  time  of  loss,  421. 

but  insurers  not  liable  for  fraudulent  acts  of  master  until  abandonment  takes 
effiect,  421. 
"  TOUCH,"  liberty  to,  meaning  of,  288-290. 
TOUCHING  is  not  stranding,  269. 
TRANSLATIONS,  in  evidence,  488. 
TRESPASS.    See  Tort,  652,  653. 
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TRIAL  and  incidents,  719-739. 
I.   Tria^  gbnesallt,  719. 

seldom  ranch  dejay  in  bringing,  719.  ^ 

except  that  required  by  circumstances  of  case,  719.  ^ 

there  mast  be  fonr  terms  of  court  each  year,  719. 
at  places  and  times  prescribed  by  law,  719. 
others  may  be  ordered,  719. 

n.    EyIDBKCB  in  ADIflBALTY,  719-724. 

trial  often  proceeds  on  libel  and  answer,  719. 

oath  of  two  witnesses  not  required  to  contradict  answer,  708,  n.  2,  719. 

respondent's  answers  to  interrogatories  of  libel  competent,  720. 

but  to  be  received  with  caution,  720. 

facts  alleged  in  libel  uncontradicted  in  answer,  not  taken  as  confessed,  720. 

but  the  contrary  now  perhaps  the  rule,  720. 

claim,  under  oath,  inadmissible,  720. 

doubtful  whether  libel  in  another  suit  may  be  used  as  confession  of  libellant, 

720. 
cestoi  que  trust  may  use  record  of  recovery  by  trustee,  to  show  recovery,  720. 
and  title  upon  which  it  rested,  720. 
State  laws  of  evidence,  not  applied,  720.  . 
interested  witnesses  excluded,  except  in  case  of  necessity,  720. 
master,  an  interested  witness  in  suit  in  rem  against  ship  to  recover  value  of 

goods,  720. 
but  release  from  some  part-owners  renders  him  competent,  720. 
declarations  of  master  as  to  contract  of  affreightment  admissible  in  suit  against 

owners,  720. 
formerly  evidence  submitted  to  nautical  men  for  opinion,  720,  721. 
practice  now  disallowed,  721. 
affidavits  seldom  admissible,  721 . 
oral  testimony  formerly  inadmissible,  721. 
but  now  admitted,  721. 
but  more  usual  to  take,  in  writing,  721 . 
especially  in  probability  of  appeal,  721. 
sometimes  taken  by  clerks,  722. 
sometimes  by  judge,  722. 
and  notes  of,  go  up  with  case,  722. 
this  regulated  in  part  by  statutes,  722. 
and  in  part  by  rules  of  courts,  722. 
acts  regulating  it,  722,  723,  724. 

further  proof  in  appeal,  to  be  by  deposition  before  commissioner,  724. 
or  before  person  authorized,  724. 

court  may  refer  any  matter  in  suit  to  commissioner  for  report,  724. 
and  report  will  not  be  disturbed,  724. 
unless  shown  affirmatively  to  be  wrong,  724. 
in.  Pbizb  Causbs,  725-729. 

duty  of  master  as  to  documents  on  board  prize  pointed  out  by  statute,  725. 

affidavit  of  compliance  with  requirements  thereof  required,  725. 

oASter  of  prize,  officers,  and  some  of  crew  to  be  brought  in,  725. 

persons  on  board  prize  examined  by  interrogatories,  725. 

only  these  and  others  specially  ordered  by  court  examined,  725. 

examination  to  be  had  without  delay,  725. 

inquiries  to  be  minutely  answered,  725.  | 
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no  counsel  permitted  to  bo  present,  725.  • 

witnessestexamined  apart,  726. 

no  farther  evidence  allowed  after  closing  of  depositions,  726. 

unless  specially  ordered  by  conrt,  726. 

documents  deliFered  to  captors  alone  admissible,  726. 

those  concealed  by  captured  not  afterwards  admissible,  7£6> 

case  decided  on  this  evidence  and  documents  of  prize,  726. 

but  further  proof  may  be  required,  726. 

but  this  done  with  much  reluctance,  726. 

oral  testimony  never  admitted,  727. 

court  may  direct  survey  as  to  nature  of  property,  727. 

property  itself,  part  of  necessary  evidence,  727. 

papers  on  board  other  ships  sometimes  admissible,  727. 

ownership  of  great  importance,  727. 

bill  of  sale,  almost  conclusive,  727. 

grounds  Jbr  condemnation;  727-728. 

entire  want  of  necessaxy  papers,  728. 

their  destruction,  728. 

their  material  alteration  or  falsification,  728. 

spoliation,  by  law  of  nations,  conclusive  evidence  of  hostile  character, 
728. 

but  English  courts  permit  explanations,  728. 

and  American  courts  still  more  lenient,  728. 

but  always  circumstance  of  grave  suspicion,  728. 

time  of  making  out  papers  material,  728. 

conduct  of  master  and  oflScers,  728. 

prevarication  in  preliminaiy  proof,  728. 

inability  and  refusal  to  give  good  account  of  ship  and  caigo,  728. 

domicil  of  master  and  officers,  728. 
interest  of  witnesses  does  not  render  them  incompetent,  728. 
official  declarations  of  authorities  of  foreign  States,  evidence  of  fiu^ts  within 

scope  of  aathority,  728. 
presumptions  of  law  concerning,  728,  729. 

possession  by  enemy,  of  hostile  character,  728. 

flag,  of  nationality,  728. 

whether  this  is  conclusive,  728. 

assistance  of  all  public  ships  of  war  in  sight,  in  joint  capture,  729. 

tliis  extends  to  all  ships  of  squadron  united  by  authority  for  spedal  pur- 
,      pose,  729. 

as  in  blockade,  though  not  in  sight,  729. 

this  presumption  not  applicable  to  privateers,  729. 

nor  to  revenue  cutters,  729. 
IV.  Costs  is  Admibaltt,  729-732. 

entirely  within  discretion  of  court,  729. 

but  generally  follow  result,  729. 

this  rule  often  departed  from,  729. 

plaintiff,  induced  to  sue  by  misconduct  of  defendant,  and  not  recovering,  may 

receive,  729. 
applied  more  leniently  in  salvage,  730. 
not  decreed  against  seamen,  730. 
unless  clearly  shown  to  be  able  to  pay,  730. 
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for  farther  answer  fall  on  defendant,  if  made  necessary  by  his  fault,  730. 

taxable  costs  regulated  bj  statute,  730. 

counsel  fees  allowed  as  part  of,  730. 

but  only  to  extent  prescribed  by  statute,  730. 

upon  appeal  to  supreme  court  regulated  by  rule  of  court,  731. 

proYisions  in  this  rule,  731 . 

blank  left  for,  may  be  filled  in  court  below,  732. 

if  judgment  of  court  below  is  reversed,  appellant  entitled  to,  in  that  court, 

732. 
judgment  for,  includes  all  prior  and  subsequent  to  rendition,  732. 
liability  for  cleik's  fees  not  affected  by  entry  of  "  neither  party,"  732. 
suits  for  nominal  damages  not  entertained,  732. 
unless  vindication  of  substantial  ri^ht  can  only  be  made  thereby,  732. 

V.  Tendbbs,  732-734. 

common-law  doctrine  of,  very  precise,  732. 

different  in  admiralty,  732. 

offer  to  pay,  by  one  ready  and  able  to  pay,  valid,  732. 

even  if  money  was  not  produced,  732. 

and  no  matter  in  what  form,  732. 

milter  of,  allowed  reasonable  time  to  procure  means  required,  if  objected  to, 

732. 
if  fair  settlement  is  offered,  plaintiff  not  entitled  to  costs,  732. 
and  may  have  to  pay  them,  732. 
in  England,  more  strictly  regarded  in  salvage,  732. 
perhaps  different  in  America,  733. 

costs  cast  upon  proctor,  whose  misconduct  caused  suit,  734. 
court  may  decree  sum  less  than  tendered  and  rejected,  734. 

VI.  DscBEBB  IN  Admibaltt,  734-739. 

moulded  by  court  to  meet  exigencies  of  each  case,  734. 
sometimes  in  writing  and  after  delay,  734. 
sometimes  spoken  by  court,  734. 

court  after  case  is  heard  may  make,  for  further  proof,  734,  737. 
court  may  alter,  after  made,  to  correct  mistake  or  oversight,  734,  n.  3. 
this  not  provided  for  by  new  admiralty  rules,  735.  * 

court  may  set  aside  default  for  not  answering  libel,  736. 
respondent  must  show  no  laches,  736,  n.  1 . 
court  may  make  separate,  for  separate  interests,  737. 
even  if  interests  are  united  in  one  libel,  737. 
may  be  final,  or  interlocutoiy,  737. 
and  interposed  at  any  stage  of  proceedmgs,  737. 
in  actions  in  rem,  for  condemnation  and  sale,  737. 
and  terms  and  mode  thereof,  specified  therein,  737. 

court  has  no  power  to  refuse  sale,  if  libellant  has  proved  right  to  condemna- 
tion, 737. 
may  be  for  further  proofs,  784,  737. 
for  delivery  and  restoration,  737. 
in  which  case  ^^^rrant  of  restoration  follows,  737. 
this  warrant  made  if  respondent  has  taken  property  on  stipulation,  737. 
if  libellant  prevails,  respondent  may  surrender  it  into  court,  737. 
if  not,  execution  on  stipulation  issues,  737. 
but  delay  required  in  revenue  cases,  737. 
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if  respondent  prerails  in  libel  for  information,  certificate  of  probable  cause 
given  to  officer  seizing,  737. 

provided  court  jndge  that  he  had  cause  for  seiznre,  737. 

and  this  protects  him  from  prosecution  therefor,  737. 

final  decree,  in  forfeiture  case,  condnsive,  738. 

district  court  may  compel  seizing  officer  to  proceed,  738. 

or  to  abandon  seizure,  738. 

if  seizure  is  without  cause,  owner  may  elect  to  sue  in  State  courts,  738. 

or  in  instance  court  of  admiralty,  738. 

no  remedy  therefor,  at  law,  in  United  States  courts,  738. 

libellant  not  permitted  to  allege  one  thing  and  prove  another,  738. 

decrees  to  be  according  to  allegations  and  proofs,  738. 

if  facts  admitted  by  respondent  in  collision  case  show  faolt  on  his  part,  libel- 
lant may  recover,  738. 

though  allegations  in  libel  are  not  sustained  by  evidence,  738. 

circuit  court  executes  its  own  decrees,  and  does  not  remand  case  to  district 
court,  739. 

supreme  court  remits  case  to  circuit  court,  789. 

and  directs  by  mandate,  disposition  of  case,  739. 
TROVER,  lies  for  a  policy  made  out,  479.  • 

TRUSTEE  PROCESS,  687,  688. 


U. 

UNDERWRITER,  insurable  interest  of,  in  risks  which  he  assumes,  102, 103. 

liable  for  what  risks.    See  Risks,  210-274. 

right  of,  to  repair.     See-Total  Loss,  346-370. 
UNLADING  CARGO,  time  for,  667,  n.  2. 
USAGE,  applied  to  construction  of  policy.     See  Policies,  56-61. 


V. 

VALUATION.    See  Interest,  62-73. 

VALUED  POLICY.     See  Interest,  62-73. 

VAPOR,  whether  insurers  liable  for  damage  by,  arising  from  goods  injured  by  salt 

water,  220,  221,  n.  2. 
VOLUNTARY  STRANDING,  271. 


W. 

WAGER  POLICY,  illegality  of,  63,  89. 

WAGES.    See  /Seamen,  509,  573-594;  Suits,  665-669. 

•WAIVER,  does  not  revive  policy  void  by  breach  of  condition,  26. 

issue  of  policy,  of  things  to  be  done  before  completion  of  contract,  26,  28. 

as  to  assignment,  41. 

of  warranty  of  sea-worthiness,  133,  n.  2. 

of  abandonment,  360-365,  398,  399,  413-416. 

of  lien,  by  agent,  466,  467. 

of  submission  to  arbitration,  486. 
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WAREHOUSE-MAN,  insaring  goods  in  trust  maj  recover  full  yalue,  3d. 
WABRANTIES,  104-152. 
I.  ExpSBSS,  104-131. 

meaning  of,  104. 

binding  whether  material  or  not,  104. 

no  excuse  for  breach,  that  it  was  not  bj  fault  of  insured,  104. 

acts  of  employees,  or  any  person  violating,  a  breach  of  warranty,  104. 

breach  of,  avoids  contract,  104. 

must  be  strictly  complied  with,  104. 

construed  according  to  usage  and  intent  of  parties,  105. 

a  condition  precedent,  105,  n. 

purpose  of  inserting,  immaterial,  105,  n. 

whether,  in  policy  insuring  different  subjects,  a  false  warranty  as  to  one,  avoids 
the  whole,  105,  n.  2.  « 

must  be  part  of  policy,  51, 106. 

and  not  written  on  other  paper,  106. 

unless  referred  to  as  warranties,  106. 

papers  fastened  to  policy  not  referred  to,  do  not  constitute,  52. 

nor  if  folded  up  in  policy,  52. 

explicit  allegations  may  amount  to,  106. 

statements  amounting  to,  106. 

statements  must  be  direct,  106, 155. 

and  in  relation  to  risk,  107. 

non-compliance  with,  at  commencement  of  risk  avoids  policy,  107. 

though  they  are  complied  with  before  loss,  107. 

even  if  breach  is  caused  by  peril  insured  against,  107. 

no  breach,  to  discharge  insurers,  if  warranty  is  of  fact  not  to  occur  till  after 
commencement  of  risk,  and  lo^  occurs  before  compliance,  108. 

nor  if  compliance  has  become  illegal,  108. 

A.  Cff  ownership,  108. 

insurers  have  right  of  personal  selection,  45, 108. 

but  to  secure  this,  ownership  must  be  warranted,  108. 

owners  need  not  be  named,  39, 108. 

but  cannot  be  changed  by  assignment  without  consent,  89,  45,.  108. 

B.  Ofneutndity,  109-122. 

that  property  is  French,  means  owned  by  Frenchmen,  109. 

and  has  proper  evidence  of  such  ownership,  109,  111,  180. 

regard  to  be  had  to  domicil,  12,  n.  1,  109. 

colony  has  nationality  of  parent  country,  109. 

and  produce  of  estate  of  neutral  therein,  belligerent,  109. 

but  not  if  brought  to  neutral  country,  and  there  removed  to  another  vessel 

for  exportation,  109. 
otherwise,  if  importation  is  only  colorable,  109. 
ni/co/"  1756,  109-110. 

established  in  England,  109. 

repudiated  in  America,  110. 

reasons  for,  110,  n.  1. 

objections  to,  110,  n.  1. 
property  warranted  of  country  known  at  time  to  be  at  peace,  equivalent 

to.  111. 
meaning  of,  111. 
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war  after  policy  is  made,  does  not  avoid  it,  111. 

assertions  amounting  to  warranty,  implying  neatrality,  constitatey  111. 

part^wner  of  ship  bound  by  its  character,  111. 

broken,  if  one  part-owner  is  belligerent,  111. 

bnt  different  rule  as  to  goods,  111,  116,  n.  2. 

extend  only  to  interest  of  insured.  111. 

not  broken  if  part  uninsured  is  not  neutral,  111. 

otherwise,  if  interest  of  insured  ooFerB  the  whole.  111. 

in  insurance  of  part,  with  warranty  of  neutrality  of  whole,  if  part  is  not 
neutral,  a  breach  of,  112. 

property  in  trust  for  belligerent,  belligerent,  1 12. 

goods  sold  to  belligerent  to  be  delivered  in  his  country,  belligerent  during 
transit,  112. 

but  property  must  \)e  at  risk  of  belligerent,  112. 

neutral  goods  shipped  during  peace  to  a  consignee  without  order,  die 
property  of  the  consignor,  112. 

otherwise,  if  shipped  during  war,  under  contract  during  peace,  112. 

property  belligerent,  if  belligerent  retains  control  over  it,  113. 

belligerent  property  cannot  change  character  during  transit,  113. 

right  of  belligerent  to  stop  goods  in  transit  on  insolvency  of  vendee,  does 
not  make  goods  bellig^^rent,  113. 

neutral  shipper  becoming  belligerent,  cannot  protect  goods  by  transfer  to 
neutral  for  that  purpose,  113. 

transfer  of  part  of  goods  to  belligerent,  a  breach  of,  as  to  whole,  114. 

bill  of  lading  of  neutral  property,  shipped  in  belligerent  vessel  before 
war,  need  not  state  for  whose  account  and  risk  it  was  shipped,  114. 

otherwise,  if  shipped  after  war,  114. 

all  documents  usually  stating  nationality,  espedally  flag,  must  conform 
to,  114. 

if  vessel  show  false  papers,  a  breach  of,  115. 

neutrality  of  goods  to  be  proved  by  proper  and  usual  documents,  115, 
116. 

fidse  papers  may  be  carried  by  consent,  115. 

or  under  usage  which  insurers  ought  to  know,  115. 

concealment  of  papers,  a  breach  of,  1 M. 

papers  on  board  written  in  sympathetic  ink,  115. 

assuming  false  character  in  peace  does  not  prevent  showing  true  char- 
acter of  goods  in  case  of  subsequent  war,  115. 

sufficient  if  vessel  is  neutral  by  law  of  nations,  115. 

and  if  captured  contrary  thereto,  insurers  liable,  116. 

ship  forfeited  by  master^s  disguising  belligerent  g«)ods  as  neutral,  116. 

but  neutral  goods  of  others  not  affected  thi&reby,  116. 

neutral  property  undistingnishably  mixed  with  belligerent  becomes  bel- 
ligerent, 116. 
^  resistance  of  search  rightfaUy  demanded,  a  breach  of,  116. 

so  attempt  at  rescue,  116. 

and  seeking  or  receiving  belligerent  protection,  116. 

but  if  necessary  through  illegal  conduct  of  belligerent,  justifiable,  117. 

master  not  bound  to  carry  captured  vessel  to  port  of  adjudication,  117. 

and  if  he  pursues  original  voyage,  no  illegal  rescue,  117. 
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otherwise,  if  he  promise  to  carry  her  to  port  of  adjadication,  117. 

nnnentral  conduct  of  insured,  a  breach  of,  116,  n.  2, 117. 

neatral  goods  may  be  pat  in  belligerent  ship,  118. 

neutral  ship  may  carry  belligerent  goods,  118. 

law  of  nations  as  to  neatral  property  controlled  by  treaties,  118. 

terms  of  treaties  to  be  strictly  complied  with,  118. 

Uockade,  118-122. 

formal  notice  of,  to  foreign  goTemment,  notice  to  all  its  sabjects  as 
against  blockading  power,  118. 

bat  between  parties  to  insurance,  a  question  of  fact  as  to  actual 
notice,  119. 

blockading  squadron  driven  off  by  wind,  no  discontinuance  of,  119. 

otherwise,  if  driven  off  by  superior  force,  119. 

to  be  strictly  observed  by  blockading  force,  119. 

uniformity  in  maintaining,  necessary,  119. 

relaxation  in  favor  of  belligerents,  excluding  neutrals,  illegal,  119. 

permission  to  enter  by  commander,  obtained  by  fraud,  void,  120. 

otherwise,  if  not  fraudulent,  120. 

whether,  if  commander  violated  order  of  sovereign,  120,  n.  1^ 

notice,  by  vessel  of  blockading  power  to  vessel  bound  for  blockaded 
port,  of  opening  thereof,  justifies  master  in  proceeding,  120. 

licenses  to  be  favorably  regarded,  120. 

cargo  presumed  liable  for  breach  of,  by  ship,  120. 

but  not  if  belonging  to  third  parties  ignorant  of  intended  breach 

120.  I 

otherwise,  if  owner  gave  master  discretionary  power,  120. 

or  if  cargo  is  loaded  after  notice  to  owner,  120. 

and  if  belonging  to  owner  of  ship,  120. 

may  be  broken  by  egress  and  ingress,  121. 

vessel  may  leave  in  ballast,  121. 

or  with  cai^  shipped  previous  to,  121. 

but  not  if  shipped  after,  121.  * 

right  to  leave  construed  strictly,  121.* 

cargo  sent  in  previous  to,  may  be  withdrawn,  121. 

vessel  may  be  chartered  by  neutral  minister  to  take  home  distressed 
seamen,  121. 

but  must  not  take  cargo,  121. 

continuing  to  ship  cargo  after  notice,  a  breach  of,  121. 

so  if  master  enters  voluntarily,  and  is  compelled  to  sell  cargo,  122. 

purchase  of  enemy's  ship  by  neatral,  a  breach  of,  122. 

except  where  originally  the  property  of  buyer,  122. 

neutral  may  purchase  ship  of  another  neutral,  122.  | 

vessel  escaping  from,  may  be  captured  on  voyage,  122. 

goods  may  be  removed  by  land  and  then  shipped,  122. 

or  may  be  carried  in  by  land,  122.  ^ 

but  not  if  port  is  invested  by  land,  122. 
C.  Of  convoy,  122-124. 

unusual  in  American  policies,  122. 

convoy  must  be  for  whole  voyage,  122. 

under  control  of  government,  122.  , 
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size  of  conyoj,  immaterial,  122. 

not  necessary  that  it  should  go  to  yessel's  port  of  destination,  123. 

vessel  may  sail  for  general  rendezTons  without  convoy,  123,  301. 

if  convoy  sails  before  arrival  of  ship,  she  cannot  try*to  overtake  it,  123. 

vessel  must  not  sail  under  pa>tection  of  a  single  man  of  war  not  belong<- 

ing  to  convoy,  123. 
nor  with  convoy  appointed  for  another  voyage,  123. 
vessel  must  obtain  sailing  orders,  123. 
but  this  not  a  condition  precedent,  123. 
vessel  neglecting  to  obey  orders  in  starting,  a  breach  of,  124. 
and  must  start  as  soon  as  possible,  124. 
if  fleet  is  dispersed  by  a  storm,  vessel  may  sail  for  port,  124. 
if  vessel  separate  from  convoy,  insurers  liable,  unless  separation  was  by 

fault  of  master,  124. 
D.  O/time  ofsaiUng,  124-129. 
of  frequent  occurrence,  124. 
ship  sails  if  she  gets  nnder  way  with  intent  to  proceed  directly  to  sea, 

125,  126. 
ship  must  be  entirely  ready  for  sea,  126, 128,  n.  1. 
if  ship  moves,  intended  for  sea,  but  accidentally  delayed,  a  sailing,  127. 
whether,  if  ready,  but  delayed  from  moving,  127. 
sailing  with  intent  to  go  finally  away,  necessary,  127. 
whether  warranty  "to  depart"  means  more  than  "  to  sidl,"  127, 128. 
"final  sailing"  means  more  than  "sailing,"  128. 
"  despatched  from  "  means  more  than  "  sailing,"  129. 
£.  Particular  warranties  and  stipulations,  129-131. 

"  where  the  ship  now  is,"  means  at  date  of  policy,  129. 

and  that  ship,  at  time  of  insurance,  is  at  the  warranted  place,  129. 

"  warranted  in  port,"  means  at  port  of  iasurance,  129. 

unless  the  contrary  appear  in  the  policy,  1 29. 

safe  on  a  certain  day,"  covers  the  whole  day,  130. 

lawful  goods"  may  cover  contraband,  130. 
"  shall  have  no  oantraband  goods  on  board,"  refers  to  contraband  of  war, 

130. 
"rotten  clause,"  meaning  of,  130,  131. 

survey  must  find  rottenness  to  be  sole  cause  of  unseaworthiness,  130. 
this  may  be  implied  from  the  facts  stated,  130. 
insurers  discharged,  if  vessel  is  rotten  at  time  of  survey,  130.    * 
survey  need  not  conform  exactly  to  expressions  in  policy,  130. 
sufficient  if  survey  is  made  within  reasonable  time  after  end  of  voyage, 

130. 
survey  by  surveyors  appointed  by  American  consul  at  foreign  port,  a 

regular  survey,  131. 
so  if  surveyors  are  appointed  by  State  law,  131. 
survey  at  instigation  of  master  conclusive  on  owners,  131. 
"orders  will  be  given  that  the  ship  will  not  cruise,"  require  explicit 

orders  to  captain,  131. 
that  the  insured  shall  have  a  passport  from  a  particular  person,  means  for 

the  whole  voyage,  131. 
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WARRANTIES  —  Continued, 

"  to  claim,  as  neutral,  in  case  of  capture,  belligerent  vessel  sailing  with 

neutral  papers/'  yalid,  131. 
as  to  assignments,  45. 
as  to  prior  and  subsequent  insurances,  96. 
n.  Implied  Wabramtieb,  132-152. 
sea-worthiness  f  132-151. 

applies  to  every  voyage  policy,  132. 
strictly  a  condition  precedent,  133,  137,  138. 
not  an  absolute  requirement  of  law,  133. 
may  be  waived  or  modified  by  agreement,  133. 
what  constitutes  a  waiver  of,  133,  n.  2. 

"  at  and  from  a  port,"  no  condition  precedent  that  vessel  shall  be  sea- 
worthy on  leaving,  134. 
but  only  that  she  was  in  a  state  fit  for  the  policy  to  attach  when  risk 

began,  134. 
how  far  it  extends,  not  to  be  settled  by  rules  of  law,  134. 
sufficiency  of  food,  water,  fuel,  and  lights,  necessary,  134. 
usage  affects,  134,  137,  142, 144. 
and  kind  of  ship,  134,  144. 
and  nature  of  voyage,  135,  136,  142,  144. 
extends  to  officers  and  crew,  135. 
necessity  of  having  officers  competent  to  fulfil  duties  of  superior  station, 

136,  ti.  1,  141,  n. 
ship  must  be  properly  built,  137. 
and  adapted  to  risk,  137. 
and  properly  loaded,  137. 
if  policy  once  attacheSi  character  of  condition  precedent  lost,  137, 139, 

142. 
policy  may  attach  as  soon  as  ship  becomes  sea-worthy,  if  deficiency  is 

temporary  and  easily  remedied,  137. 
but  this  very  doubtful,  137,  n.  5. 
burden  of  proof  upon  insured  to  establish,  138,  139. 
rule  different  in  different  States,  138. 
but  affected  by  usage,  138,  n.  2. 
vessel  springing  a  leak  without  meeting  peril  presumed  unseaworthy, 

139. 
this  may  be  rebutted,  139. 
but  if  she  leaks  after  peril,  insurer  must  show  prior  unseaworthiness, 

139. 
and  so  if  vessel  sailed  and  was  never  heard  from,  139. 
if  vessel  becomes  unseaworthy  by  accident,  policy  may  continue  to 

attach,  139.  < 

all  reasonable  efforts  to  restore  her  to  be  made,  139, 140. 
duty  of  master  to  prevent  unseaworthiness  and  to  restore  ship,  139. 
and  to  make  for  port  of  repair  without  delay,  139. 
and  to  cure,  at  sea,  by  help  of  other  vessels,  140. 
whether  insurers  are  discharged  by  non-fulfilment  of  such  duties,  140,  j 

212,  n.l. 
duty  of  master  to  repair  in  first  port,  140.  j 

disregard  of  this,  a  breach  of  warranty,  140.  j 
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but  maj  only  giupend  liabilltj,  141, 142. 
distinction  as  to  negligence  of  master  at  sea  and  on  land,  141,  n. 
insarefs  dischaiged  in  loss  by  nnseawortfainess  dnring  suspension,  142. 
bnt  not  in  loss  for  other  causes,  142. 
necessity  of  shipping  crew  for  whole  Toyage,  142. 
bnt  dependent  on  usage  and  kind  of  Toyage^,  142. 
necessity  qfpSotage,  142-144. 
dependent  on  usage,  143. 
if  person  falsely  represent  himself  to  be  a  pilot,  and  is  reoeiTed  as 

such,  in  good  faith,  no  breach  of  warranty,  143. 
nor  if  person  on  board  is  competent  to  fulfil  duties,  143. 
bnt  insured  must  prove  his  competency,  143,  n.  3. 
neglect  to  receire  pilot  required  by  law  not  necessarily  unseaworthi- 
ness, 143,  n.  1,  144. 
standard  of  sea-worthiness,  at  place  where  vessel  belongs,  to  be  taken, 

144.     ■ 
kind  of  vessel,  voyage,  and  service  to  be  considered,  144, 145. 
ship  may  be  sea-worthy  in  port  and  not  for  sea,  144. 
insurance  may  be  for  temporary  purpose,  145. 
and  sufficient  if  vessel  is  fit  for  this  purpose,  145. 
policy,  on  ship  and  goods  in  port,  may  attach  to  one  and  not  to  the  other, 

145. 
but  not  settled  by  authorities,  145,  n.  3. 
qualifications  in  voyage  policy  on  vessel  at  sea,  or  in  p»ort  where  repairs 

cannot  be  made,  145,  146. 
this  difficult  to  determine  on  authority,  146. 
ship  must  have  been  sea-worthy  at  beginning  of  voyage,  146. 
present  sea-worthiness  depends  upon  place,  146. 
and  upon  ciiymmstances  of  the  case,  146. 
and  means  of  repair  within  reach,  146. 
if  ship  is  a  wreck,  policy  does  not  attach,  146,  151,  n. 
liberal  construction  to  be  applied,  146,  n.  1. 
as  to  continuance  of,  in  time  policies,  147, 148,  n.  1. 
ship  must  have  been  sea-worthy  at  beginning  of  time,  147. 
and  standard  of,  measured  by  circumstances  of  place,  147.  . 
and  must  be  kept  in  repair  if  reasonably  possible,  147. 
and  made  sea-worthy  at  every  subsequent  port,  147. 
insurers  not  discharged  in  loss  unconnected  with  this  subsequent  unsea- 
worthiness, 147,  150,  n. 
whether  if,  in  mutual  knowledge  that  the  ship  would  be  in  a  place  im- 
^  possible  to  repair  in,  the  ship  should  be,  at  the  outset,  in  a  state  not 

necessary  to  be  repaired  dnring  the  time,  147, 148,  n.  1. 
parties  may  agree  that  ship  insured  on  time  or  for  a  voyage,  shall  be  sea- 
worthy, 149. 
non-compliance  with  these  agreements,  avoids  policy,  151. 
other  implied  uxirrarUieSf  151,  152. 

that  insured  make  honest  statements  of  all  material  circumstances 

attending  risk,  151. 
that  ship  shall  pursue  voyage  in  usual  manner,  152. 
that  policy  shall  attach  within  reasonable  time,  152. 
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WATCHMAN,  of  vessel  in  port,  has  no  lien  for  services,  585. 

WEAR  AMD  TEAR,  insurers  not  liable  for,  215,  216. 

WEARING  APPAREL,  not  generally  covered  nnltes  spediicallj  insured,  200. 

WELLAND  CANAL,  "navigable  waters,"  502,  n.  1. 

WET,  damage  by,  221,  260. 

WHALING  VOYAGES,  usage  in,  58,  n.,  60,  n.  2,  289. 

WHARFINGER,  lien  of,  enforced  in  admiralty,  514. 

WITNESSES.    See  Trial,  719-724. 

WOMAN,  suit  in  admiralty  by,  for  services,  Si82^  583. 

WORMS,  loss  by,  not  a  penl  of  sea,  220. 

WRECK,  policy  does  not  attach  to  a,  146, 151,  n. 

sale  of,  by  master,  365-^69. 
WRIT  OF  PROHIBITION  from  supreme  court  to  district  court,  710,  n.  1. 
WRITTEN  CLAUSE,  when  it  controls  printed,  53. 
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